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WARRANTY OF FITNESS FOR THE PURPOSE IN SALE OF GOODS. 
By 
Pror. S. VENKATARAMAN. 


Merchants trade for profit, not for pleasure. In dealers’ talks, business 
permits the vaunting of his wares by a seller, an 
simplex commendatio non nocet. Business methods also 
ba dressed upsoas to be presented in an attractive form. Bu 
be gold, and the loveliest bird may have no song. Hence, in thelaw of sale of goods, 
it is a time-honoured principle : caveat emptor—Let the purchaser beware. Where 
parties deal on a footing of equality the rule is unexceptionable. It is not the duty of 
the seller to point out the defects in the goods he is selling, It is for the purchaser to 
make sure that he is purchasing the right type of goods. With the growing com- 
plexity of commercial transactions with the passage of years, a buyer has in many cases 
to trust to the judgment or honesty of the vendor, since it would be obviously impos- 
sible for the buyer in many cases to go through a long series of interrogatroies to the 
seller as to the quality or fitness of the articles sold. Relaxation has therefore been 
made in the application of the principle of caveat emptor in certain cases, by imposing 
a special duty on the seller of goods in regard to the fitness or worth of the goods to 
serve the purpose for which they are bought. Adverting to the scope of the principle 
of caveat emptor in Wallis v. Russel+, Fitz Gibbon, J., observed: “ (The maxim) applies 
to the purchase of specific things (¢.g.), to a horse or a picture on which the buyer can 
and usually does exercise his own judgment. It applies also whenever the buyer 
voluntarily chooses what he buys. It epplies also where by usage or otherwise, it 
is a term of the contract, ress or implied, that the buyer shall not rely on the skill 
or judgment of the seller. But it has no si es to any case in which the seller 
has undertaken and the buyer has left it to 


seller to supply goods to be used for a 
e known to both parties at the time of the sale ”. 


J n the case before the learn- 
ed Judge, the plaintiff had desired to buy “ two nice fresh crabs for tea ”. The seller 


selected two crabs and the buyer took the same. The crabs were, however, infected. 
It was held that, in the circumstances, the plaintiff should be deemed to have relied 
on the judgment of the seller, though he had himself had seen the goods. 


At common law, where a man sold goods generally, he was deemed to under; 
take that the article sold was fit for some purpose, Laing v. Fidgeon*. Ifa person sold: 
a commodity for a particular purpose, he was held to have warrant 


ed it as reason- , 
ably fit and proper for such purpose, Grant v. Gox. In that case, the plaintiff pur- 
chased from the defendants, a certain quantity of c per-sheathing for the ship 
Coventry and paid for it a fair market price. The defendants were copper mer- 


chants and not manufacturers. The plates were affixed to the vessel by a shipwright 








practice 
d puffery. It is a trite maxim, 

it as natural for wares to 
tall that glitters may not 


1. (1g02) 2 Ir. Rep. 505. 3. (1825) 4 B. & Q. 1083 108 E.R. . 
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who did not then discover any defect in them, nor could any defect be discovered I-y 
inspection. It was found on the return of the ship from ker first voyage after the 
copper-sheathings were put on that many of the copper plates wére corroded by 
salt water and were full of holes so as to make it necessary to fix new plates. Abbot, 
C.J., considered the sellers liable and not relieved by reason of the defect being latent. 
Nor would it make any difference in the law whether the seller was a manufacturer or 
a mere dealer. Whether or not an article was sold for a particular purpose was a 
question of fact ; but where it was so sold it would carry with it a warranty of fitness 
for such a purpose. In Jones v. Bright!, the plaintiff purchased from the defendant, 
a manufacturer, copper plates for sheathing a ship. The defendant knew the pur- 
pose for which the copper was required, and he had stated ‘ I will supply you well’. 
In consequence of some intrinsic defect the cause of which was not proved, the copper 
lasted only four months instead of four years, the average duration of the article. 
Best, C.J., held the plaintiff to be entitled to recover damages on the basis of breach 
of warranty of fitness for the purpose implied in the contract of sale. It may thus 
be said that where a manufacturer, merchant, or dealer contracts to supply an article 
which he manufactures or produces or in which he deals, to be applied to a parti- 
cular purpose, so that the buyer necessarily trusts to the judgment or skill of the manu- 
facturer, merchant, or dealer, there is in that case an implied term or warranty that 
it shall be reasonably fit for the purpose to which it is to be so applied, Brown v. 
Edgington®, The earlier decisions were fully reviewed in Jones v. Just?, and the 
statement of the law as expressed above was adopted, recognising at the same time 
that there was no implied warranty that the article sold shall be of any particular 
quality or sufficient for any particular purpose. In Randall v. Newson’, the plaintiéf 
urchased from the defendant, a coach builder, a pole for his carriage. The pole 
broke in use ; the horses became frightened and were injured. The jury was satis- 
fied that the pole was not reasonably fit for the carriage at the time of the sale. The 
Court held that the article having been sold for the purpose of the carriage there was 
a warranty by the vendor of its being reasonably fit for the purpose, and that there 
was no exception as to latent undiscoverable defects. The House of Lordshad an 
opportunity to examine the law in Drummond v. Van Ingen, where cloth-merchants 
had ordered of cloth manufacturers worstead coatings to be in quality and weight 
equal to samples previously furnished by the manufacturers to the merchants. 
The object of the merchants was as the manufacturers knew, though the purpose 
had not been expressly stated, to sell the coatings to clothiers or tailors. The coat- 
ings de corresponded with the samples, but due to some defect were unmer- 
chantable for purposes for which goods of that class were used in the trade. The 
defect existed in the sample as well as the supply. It was latent and not discoverable 
on usual inspection. Lord Herschell observed: “It is true that the purpose for 
which the goods were required was not as in Jones v. Bright}, stated in express terms, 
but it was indicated by the very designation of the goods ‘ coatings’. I think that 
upon such an order the merchant trusts to the skill of the manufacturer, and is 
entitled to trust to it, and that there is an implied warranty that the manufactured 
article shall not by reason of the mode of manufacture be unfit for use in the manner 
in which goods of the same quality of material and the same general character and 
designation ordinarily would be used.” Where , however, an article purchased by 
designation is capable of being used for a multitude of purposes, Lord Herschell recog- 
nised that “it would be unreasonable to require that a manufacturer should be 
cognisant of all the purposes to which the article he manufactured might be applied, 
and that he should be acquainted with all the transactions in which it may be used.” 
. It follows therefore that, in such a case, warranty of fitness for the purpose will not 
arise unless the specific purpose of the purchase had been indicated. In Jones v. 
Padgett’, an order was placed by woollen merchants with manufacturers for ‘indigo blue 
cloth’. No particular purpose of the purchase had been disclosed to the seller by 


p ` a f 
1. (1829) 5 Bing. 533 : 130 E.R. 116. 4. (1877) 2 Q.B.D. 102 (G.A). 
a. (1841) 2 M. & G. 279. . - . 5 (1877) L.R. 12 A.G. 284. 
ge (1868) 3 Q.B. 197. l 6. (1890) L.R. 24 Q.B.D. 6go. 
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the buyer. The article was capable of being used for various purposes. Lord Cole- 
ridge, C.J., remarked : “ There is no doubt that if a manufacturer sells an article 
which he knows is bought for a particular purpose, he impliedly warrants that it is 
fit for that particular purpose. That was a principle which was established some sixty 
years ago in Jones v. Bright! and has been acted upon ever since. But the present 
case is not within that rule, because nothing was mentioned to the seller as to the 
particular purpose for which this cloth was bought and there was nothing to fix him 
with knowledge of that purpose”. While agreeing that the seller should be deemed 
to know from the designation of the article the purposes to which it may be used, he 
pointed out that unless the specific purpose was disclosed in such a case a warranty as 
to fitness for the purpose-will not be implied. Hesaid that in the instant case, “‘ there 
was nothing beyond the position of the parties, to show that the seller knew the speci- 
fic purpose for which, they were bought and it could not be denied that they might 
have been used far a variety of other purposes for which they were fitted ”. 


Even if there was no disclosure of purpose by the buyer to the seller either ex- 
pressly or by implication, if the seller was aware from previous dealings between the 
parties of the purpose for which the article was bought, such knowledge will suffice to 
give rise to the warranty. In Manchester Liners v. Rea, Lid.*, Lord Atkinson observed : 
“ Itis by no means necessary at ‘common law that the buyer at the time he contracts 
or propéses to buy should state the purpose for which he requires the goods. If the 
seller knows from past transactions with the buyer or otherwise what is the purpose for 
which the buyer requires the goods, it will equally be implied that the seller warrants 
thgm to Be reasonably fit for that purpose.” 


The resulting position at common law may be summed up thus: (i) When a 
person sells goods generally a warranty of fitness for some purpose is implied, (ii) If 
the goods are bought for a specific purpose, a warranty of their being reasonably jit 
for the purpose is implied. (iii) The warranty will not however extend to sufficiency 
for the particular purpose . (iv) The warranty as to fitness is implied irrespective 
of the vendor being a manufacturer, producer, or mere dealer in such goods. (v) For 
the warranty as to fitness to be implied there must be either a disclosure of the pur- 
pose by the buyer or knowledge of it by the seller. (vi) The very designation of the 
article may constitute a pointer to the purpose of the purchase. (vii) There is 
no exception to the implied warranty to cover latent defects in the article. (viii) 
Where an article though bought by designation is such as can be put to many pur- 
poses, no presumption of knowledge on the part of the seller will arise as to the parti- 
cular purpose for whick the article has been bought, and no warranty of fitness will 
be implied. -(ix) Where thereis either disclosure of purpose or knowledge thereof 
by the seller, a presumption will arise of the buyer’s reliance on the judgment and 
skill of the seller. 


Benjamin published in 1868 his Treatise on the Sale of Personal Property. In 
his view, the Courts had by then. completely aksorbed the commercial practice relat- 
ing to the warranty of fitness for the purpose implied by a cortract for the sale of 
goods ; the list of tacit understandings to be read into such a contract was practically 
closed ; and the time was ripe for the statutory incorporation of the various impli- 
cations which the Courts had gradully come to accept in relation to such contracts. 
The Sale of Goods Act was passed in 1893, and section 14 (1) provided for warranty as 
to fitness of the -article-sold for the purpose disclosed by the buyer to the seller. 
Excepting for a doubt cast by Lord Russell of Killowen, C.J., in Gillespie Brothers & Co. 
v. Cheney Eggar & Co.*, judicial opinion has been uniform that section 14 had com” . 
pletely incorporated the previous common law principles on the matter. In Manchester 
Liners v. Rea, Lid.*, on October 8, 1919; the plaintiffs, ship-owners of Manchester, 
ordered from the defendants, coal-merchants at Liverpool, 500 tons of South Wales 
coal for their steamship ‘Manchester Importer’, at Partington on the Manchester 
canal. The order was accepted by the defendants. In the autumn of 1919, to the 


co  -—a—Snr oo 


T. my 5 Bing. 533 : 130 E.R. 116. 9: L.R. (1896) 2 Q.B. 59. ` 
a. LR. (1922) 2 A.C. 74, 84. 
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knowledge of the plaintiffs, the coal supply was in the hands of the Coal Controller 
who restricted the supply for bunkering purposes to South Wales coal carried by sta ; 
and a railway strike prevented the loading of vessels in South Wale, so that the only 
available supply was coal in stock at Partington (which was wholly inadequate) and 
on vessels then at sea. At the date of the contract, a collier with South Wales coal had 
been diverted to Manchester by the Coal Controller, and the coal supplied to the plain- 
tiffs was drawn from that vessel. The coal was unsuitable to the plaintiff’s steamer, 
in consequence whereof she had to return to port. The plaintiffs claimed damages for 
breach of warranty of fitnes: alleged to be implied by the contract. It was argued 
inter olia that under section 14 the buyer should expressly or by implication make known 
the particular purpose to the seller unlike at common law where it would suffice if the 
seller had knowledge despite absence of disclosure by the buyer, and that the buyer’s 
knowledge that the sources of supply of the vendor were limited and might indeed be 
confined to the cargo of a particular vessel would negative any implication drawn 
from the face of the contract that the coal supply must be of a certain quality if it was 
. to be useful for the purpose on hand. In rejectng these contentions, Lord Buckmaster 
observed : “ The section (section 14) embraces and restates the common law doctrine 
in the form which was clearly derived from the case of Jones v. Just?. If goods are 
ordered for a special purpose, and that purpose is disclosed to the vendor, so that in 
accepting the contract he undertakes to supply goods which are suitable for the object 
required, such a contract is, in my o inion, sufficient to establish that the buyer has 
shown that he relies on the seller’s skill and judgment.” Lord Buckmaster added : 
“ In my opinion, the section completely incorporates the common law and jn no way 
limits its operation”.* ° 
For section 14 (1) to apply, three requirements should be satisfied : (a) the 
buyer should make known to the seller the particular purpose for which the goods are 
required, (b) the buyer should rely on the seller’s skill or judgment, (c) the goods should 
be of a description which it is in the course of the seller’s business to supply. Dis- 
closure of purpose may be either express or by implication. It must be express where 
the goods may be used for a multitude of purposes. In Prelst v. Last®, the plaintiff, a 
draper, who was unskilled in the matter of hot-water bottles, went to the shop of the 
defendant, a chemist who sold such articles, and asked him for a hot-water bottle. 
He was shown one, and he asked the defendant whether it would stand boiling water. 
The defendant informed him that it was meant for hot water, but would not stand 
boiling water. The plaintiff purchased it, and some days later, while in use it burst 
and scalded the plaintiff’s wife. In an action for recovery of damages, it was found on 
the evidence that the bottle at the time of the sale was not fit for the purpose for which 
it was intended. Collins, M.R., held that the question whether on a sale of goods the 
buyer made known to theseller the purpose for which the goods were required so as to 
show that he relied on the seller’s judgment is “ one of fact which must depend on all 
the circumstances of the case”, and that in the instant case it was the sale of an article 
required for the purpose of holding hot water, that that was a ‘particular purpose’ in 
the sense of the Act, and that there was an implied warranty that it was fit for the pur- 
pose. Collins, M.R., went on to observe : “There are many goods which have in 
themselves no special or peculiar efficacy for any one particular purpose, but are capable 
of a general use for a multitude of purposes. In the case of a purchase of goods of that 
kind, in order to give rise to the se of a warranty it is necessary to show that, 
though the article sold was capable of general use for many purposes in the parti- 
cular case it was sold with reference to a particular purpose”. Disclosure of the 
ose by implication may arise from the very nature of the go The very desig- 
nation of.the goods raay point to one particular purpose, and in such a case there is 
an implied warranty that the goods supplied are reasonably fit for the purpose. If 
a fishmonger sells crabs or ee he will be deemed to know that they are required 
for the particular p e of being eaten‘. If a dealer in woollen goods sells under- 
ants he must know that they are required for the particular purpose of being worn 


1. (1868) L.R. 3 Q.B. 197. 3. L.R. (1903) 2 K.B. 148. 
a Ste aio Preise v. Last, L.K. Crop) 2 Ke. 4- Wallis v. Russe, (1902) a Ir. Rep. 505. 
148, 154. : - 
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next to the skin?, An instructive decision on the operation of the principle is found 
in Chaproniere v. Mason*. In that case, the plaintiff bought a bath-bun at the defen- 
dant’s shop, and when he bit the bun one of his teeth struck a stone masquerading 
as a raisin and was broken by it. It was held by the Court that one who buys a 
bun from a baker makes known to him by implication that he requires it for the 
particular purpose of eating, that in such a case the buyer relies on the baker’s skill 
or judgment, and, that buns are ‘ goods’ which it is in the course of the baker’s 
business to supply. A most recent decision on the matter is Mash & Murrell, Lid. v. 
Joseph I. Emanuel, Lid.® In that case, the plaintiffs were dealers in potatoes for human 
consumption in the United Kingdom, and the defendants were also dealers in and 
importers of potatoes. By a c & f contract dated July 8, 1957, made between the 
plaintiffs and the defendants’ agents, the defendants sold to the plaintiffs 2,000 
half-bags of Cyprus spring crop potatoes, then afloat the ship the ‘ Ionian’ bound for 
Liverpool at 16 shillings per half-bag, c & f Li 1. Cyprus spring crop potatoes 
were normally used for human consumption, and the defendants ° agents were fully 
aware of the nature of the plaintiff’ business through dealings with them over 
many years, and knew that the plaintiffs required the potatoes for use in their business 
in England. The potatoes had been loaded on the ‘ Jonian’ at Limassol, Cyprus, on 
June 29°and were properly stowed and ventilated for the purpose of the voyage to 
Liverpool. On the vessel’s arrival at Liverpool on July 18, the potatoes were 
found to be suffering from soft-rot and wholly unfit for human consumption. The 
Court found on the evidence that even when they were loaded at Limassol the pota- 
toc: were not fit to travel to Liverpool. In a suit by the plaintiffs for recovery of 
damages, Diplock, J., held that the defendants had broken the condition implied in the 
contract by section 14 £) of the fitness of the goods for the purpose for which they 
were needed, in view of the knowledge of the defendants through their agents of the 
plaintiffs’ business through previous dealings coupled with the plaintiffs request for 
Cyprus potatoes for use in England raising the inference that the plaintiffs had made 
known to the defendants the particular ose for which the goods were required so 
as to show that they relied on the defendants’ skill and judgment. The learned 
Judge also held that the defendants had broken the condition implied in section 14 
(2) as to the merchantability of the goods. In the course of his judgment, Diplock, J., 
observed that the provisions in section 14 (1) and 14 (2) are really two sides of the 
same coin, that if the buyer makes known the purpose so as to show his reliance on the 
seller’s skill and judgment then the suitability for the purpose is a warranty and im- 
plied condition of the contract ; and where he does not make known any particular 
tal eng then the assumption being that he requires them for the ordinary purpose 
or which the goods are intended to be used, there is an implied condition that they 
are fit for those ordinary purposes, that is to say, that they are merchantable; and that, 
but for that point, there was no other distinction between sub-section (1) and sub- 
section (2) of section 14. That the two provisions may overlap is also seen from 
Godley v. Perry’. In that cace, the plaintiff, an infant suing by his next friend, claimed 
damages for personal injuries sustained when a toy catapult which the plaintiff had 
bought from the defendant broke and injured the plaintiff's left eye while using it to 
fire a stone. A chemist’s report stated that the catapults were made by a cheap 
kind of ejection moulding material, and that such material was unsuitable for making 
children’s toys being brittle and fractured with a sharp dog-toothed fracture. It was 
held that the defendant was in breach of the condition in sub-section (1) as the cata- 
pult was not reasonably fit for the p for which it was required, and of the condi-, , 
tion in sub-section (2) as the catapult though sold over the counter was not of mer- 
chantable quality. It is however clear that the two sub-sections do not and need 
not always overlap, and are in essence distinct. For example, in Wilson v. Rickett 
Cockerell & Co., Ltd.®, the defendants, coal merchants, had delivered to the plaintiffs, a 
husband and wife, a ton of coalite, a manufactured fuel. The wife made up a fire 


~ 








. Grant v, Australian Knitting Mills, ’ All E.R. 485. , 
` MLJ. Bis PG). a sg z poaa ; All E.R. 455 
a. (1905) 21 T.L.R. 633. 5. LR. (1954) 1 QB. 598. 
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using some coalite. - An explosion occurred caused by a piece of coal containing an 
explosive which had lurked in the coalite delivered to the plaintiffs. In a suit for 
recovery of damages to their room and furniture resulting from the explosion under 
both sub-section (1) and sub-section (2) of section 14 it was held that damages were 
recoverable for violation of the condition as to merchantability of the article supplied 
under sub-section (2), but not under sub-section (1) inasmuch as the coalite was sold 
under a trade name and the condition as to fitness will not be implied in such a case. 


The requirement that the buyer should have relied on the seller’s skill and 
judgment was examined in Cammell Laird & Co. v. Manganese, Bronze & Brass Co., 
Lid.1, which is “ indeed the high-water mark of the section 14 (1) cases”. In that 
case, the M.B. & B. Company entered into a contract with the ship-builders, 
Cammell Laird & Co., undertaking to make two propellers for two specified 
ships. Each propeller was to be made in accordance with the plans of Cammell 
Laird & Co. and specifications, and were to be also to the satisfaction of Z, for whom 
the ships were built. On trial, one of the propellers caused so much noise that it was 
found to be unfit for use. Z also expressed dissatisfaction. It was held on those facts 
that the ship-builders had relied upon the‘M.B. & B. Co.’s skill and judgment in the 
matter and could therefore justifiably reject the unfit propeller. In the course of 
his speech, Lord Wright observed : “ Such a reliance must be affirmatively shown ; 
the buyer must bring home to the mind of the seller that he is relying on him in such 
a way that the seller-can be taken to have contracted on that footing. The reliance 
is to be the basis of a contractual obligation ”. Similarly, in Medway Oil & Storage 
Go., Lid. v. Silica Gel Corporation®, Lord Sumner had remarked: “ The reliance in 
question, must be such as to constitute a substantial and effective inducement which 
leads the buyer to agree to purchase the commodity”. As Diplock, J., has pointed 
out in Mash & Murrells case’, the observations must be read secundam subjectam mate- 
riam, and not as in any way deviating from earlier expositions. In Manchester Liners v. 

‘Rea, Lid. ,4 the House of Lords had held that the requirement as to reliance on the 
seller’s skill and judgment would be satisfied if the specific purpose of the purchase 
of the goods is disclosed by the buyer to the seller ala placing the order. In the 
case of a buyer who acts through an agent or servant, as a corporation must do, if 
the agent who conducts the negotiation is the same person as the agent who makes 
the contract on behalf of the buyer there is no difficulty ; and`the making known to 
the seller of the buyer’s specific purpose may take place during the negotiations pre- 
ceding the making of the contract of sale, and there need not be any reference to it 
in the contract of sale itself. But whether an ‘inference as to the buyer’s reliance on 
the seller’s skill and judgment can be drawn where the disclosure of purpose is made 
by one agent of the buyer and the contract itself is made by another agent of the 
buyer who had not been fully posted with all the details of what had taken place 
between the first agent and the seller but had been only informed in a general way 
came up for consideration, recently before the Privy Council in Ashford Shire 
Gouncil v. Dependable Motors’. In that case, the appellants a corporation, desired 
to acquire a tractor for use in road construction work. It asked one Mr. Bowman, 
who had been selected for appointment as shire-engineer but had not yet taken up 
his appointment and joined duty, to inspect a tractor which the respondents had 
for sale. While inspecting the tractor Mr. Bowman told Mr. Corney, the respondents” 
managing director, that he had come on behalf of the appellants, and asked: him 

, whether the tractor would do “the work we expect to do”. Mr. Bowman also 
told Mr. Corney that the machine was for use entirely on road construction work 
which entailed some clearing, a lot of dozer work, and a lot of scoop work in which it 
would be required to haul a scoop that the appellants had already bought, Mr. 
Corney replied that that was the type of work for which the tractor was built and: was 
‘the type of work that would suit it. Mr. Bowman reported to the-shire-clerk,’ Mr. 


"Heywood that he had inspected the tractor and that it seemed to him to have plenty 











1. L.R. (1934) A.C. 402, 428. ~- © 14. + LAR.(1922) A.C. 74. 
2. {1988} ig Gorm. Cas. *r95, rof,- 5. (1961) 1 All E.R. 96. 
3- (1961) 1 All E.Ré 485. a 
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of horse-power and was big enough for the work required. Mr. Heywood passed 
on the information to Mr. Black, the President of the Council. The shire-council 
thereupon bought the tractor acting through its President and clerk. The tractor 
was nat, in fact, reasonably fit for purposes of road construction work. The appel- 
lants claimed damages for breach of the condition under section 1g (1) of the New 
South Wales Sale of Goods Act, 1923-53, which is in almost identical terms as 
section 14 (1) of the English Sale of Goods Act, 1893. In delivering the judgment 
of the Privy Council holding the respondents liable, Lord Reid pointed out : “ In the 
present case, Mr. Bowman conducted the negotiations on behalf of the appellants 
and Mr. Heywood made the contract on their behalf. The question is whether it 
is necessary that the former should have made the latter aware fnlly of what took 
ae during the negotiations before the latter agent made the contract. The appel- 
ants being a corporation cannot themselves rely on ór be induced to act by anything ; 
they can only rely on or be induced to act through their agents or servants. Mr. 
Bowman was their agent when obtaining Mr. Corney’s assurances. Equally Mr. 
Black, the President of the Council and Mr. Heywood were only their agent and 
servant when deciding to order and ordering the tractor. Mr. Black and Mr. Heywood 
were induced to do this by Mr. Bowman’s report, and that report was induced by 
the seller’s assurances received by Mr. Bowman on behalf of the appellants. Mr. 
Black was not the appellant corporation, and their Lordships cannot hold that 
their answer to the question whether the appellants are to be held to have relied 
on the seller’s skill or judgment should be affected by the fact that Mr. Black was 
not told what had taken place between Mr. Bowman and the seller”. 


Where the buyer himself selects the article, obviously there can be no implied 
condition as to fitness, Brown v. Edgington!. In Benjamin on Sale, it is stated? : 
“Where it is part of the contract that goods shall be made according to a certain 

lan or according to a certain style, shape, or form, or of specified materials, the 
bayer relies upon his own judgment as to the suffisiency of the plan, style, etc., or 
of the materials for effecting the purpose contemplated ; the only liability then of 
the manufacturer is to execute the work according to the plan etc., and in a work- 
manlike manner, and to exercise due care and skill in the selection and testing of 
the materials, in the absence of an express engagement on his part to produce 
goods which will be adapted to the buyer’s purpose”. The statement has been 
judicially approved in Cammell Laird’s case*. Reliance on the skill and judgment 
of the seller need not be an exclusive reliance, Medway Oil and Storage Co. v. Silica 
Gel Corporationt, The presumption as to reliance on the seller’s skill and judgment 
arising out of the disclosure of the specific purpose by the buyer is not negatived 
merely because the defect is such as could not be found out by any amount of skill 
or judgment. In Frost v. Aylesbury Dairy Co. Lid.*, the defendants who were dealers 
in milk supplied the plaintiff with milk for consumption by him and his family. 
A pass book in which the daily supply was entered was inter-leaved with a printed 
notice of the precautions taken by the defendants to supply milk pure and unadul- 
terated and free from the germs of disease. The milk supplied to the plaintiff 
-actually contained typhoid germs. The plaintiff’s wife was infected through using 
. the milk and died of typhoid. The evidence showed that the existence of the germs 
could only be discovered by prolonged investigation. In an action for recovery 
of d es, Collins, M. R., observed : “ The point mainly pressed upon us on 
behalf of the defendants was that the buyer could not be said to rely on the skill or 
judgment of the sellers in a case in which no amount of skill or judgment would ~ 
enable them to find out the defect in the milk supplied. That amounts to a con- 
tention that a seller of goods cannot be answerable for a latent defect in them unless 
upon a special contract to that effect......The matter was specifically dealt with 
in the considered judgment of the Court of Appeal in Randall v. Newson®, where 
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it was held that on the sale of an article for a specific purpose there is a warranty 
by the vendor that it is reasonably fit for the purpose and that there is no exception 
as to latent undiscoverable defects ”. 


The Indian law on the subject was formerly contained in section 114 of the 
Indian Contract Act and is now stated in section 16 (1) of the Indian Sale of Goods 
Act. In spite of small differences in wording between section 114 of the Contract 
Act and section 14(1) of the English Sale of Goods Act, it was held in In re Andrew 
Yule Œ Co.}, that the Indian law was the same as the English law. In that case, 
goods described in the contract as of ‘Standard Mills Make’ were sold F.A.S. 
Calcutta. They were resold by the buyers to sub-buyers in America and were 
shipped without examination at Calcutta. After arrival is America, the sub- 
buyers rejected a portion of the goods on the ground of their peculiar odour 
rendering them unfit for packing food-stuffs, one of the principal purposes for which 
such goods are used. In the context of those facts, Ameer Ali, J., observed. ‘In 
my opinion, although the Indian section of the Contract Act differs slightly in 
wording from the English section, the law is the same and the rules may be formulated 
as follows : (i) If the buyers expressly communicate to the sellers the purpose for 
which the goods are wanted (and the other conditions are present) then there is an 
implied condition of fitness. (ii) Apart from express communication, that knowledge 
may be imputed to the sellers by reason of the circumstances of the case. (iii) Where 
the goods may be utilised for a variety of purposes known to the supplier, 
then unless he is notified of the particular purpose for which these goods are wanted 
there is no condition of fitness that they shall be fit for the particular purpose.” 


If in spite of the small differences in language section 114, Contract Act, had 
embodied the same law as section 14(1) of the English Sale of Goods Act, 1893, it 
will be a fortiori in regard to section 16(1) of the Indian Sale of Goods Act, which 
runs in almost identical terms as section 14 (1) of the English Act. Since tbis last 
provision is held to have completely incorporated the English common law principles 
on the matter, it will follow that the Indian law on the matter is the same as 
the common law stated, perhaps, in more modern language. 


e 
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`- ALIENATION BY A LIMITED OWNER AND THE REVERSIONER’S \ 
* | | RIGHT TO CHALLENGE >: =. 

By 
. B. Stvaramarya, Lecturer, Faculty of Law, University of Delhi. ee 

Banso v, ‘Charan Singh1, provides a straight and categorical answer to an impor- 
tant and interesting question under the Hindu Succession Act. The facts lie in'ā 
narrow compass. One Banta Singh, a Sikh, governed by the customary law of the 
Punjab died leaving his widow As Kaur and three daughters. As Kaur, in 1954; 
under a registered deed made a gift of the entire property, ancestral and non-ances- 
tral, left by ner husband, to her daughters. The reversioners who were fifth degree 
collaterals brought a suit for a declaration that the gift was void and inoperative 
against them. On the death of the widow, according to the law prevailing before 
the Hindu Succession Act, the collaterals would be the preferential heirs to ancestral 
properties whereas to the non-ancestral properties the daughters would be the prefer- 
ential heirs. If succession to the properties is to be determined under the Act, the 
daughters will have a prior claim over the collaterals to the ancestral and non: 
ancestral properties. ‘Tek Chand and P.C. Pandit, JJ., negatived the claim of the 
reversioners to such a declaration. ~ : 

‘In so holding Tek Chand, J., drew support from-the decision of the Privy Council 
in Duny Chand v. Mst. Anarkali?. In Duni Chand’s case on the death of a Hindu i} 
1921, his mother inherited the estate as a limited owner. Subsequently the Hindu 
Law of Inheritance (Amendment) Act, 1929, was passed which introduced in the 
omer of Succession four new heirs, viz., son’s daughter, daughter’s daughter, sister 
and sister’s son, next to father’s father and before father’s brother. The question 
arose whether the Act applied only to the case of a Hindu male dying intestate on or 
after February 21, 1929, when the Act came into force, or whether it also applied in 
the case ofa Hindu male dying intestate before the Act came into operation and 
succeeded by a female heir who died after that date. i 

Their Lordships of the Privy Council reiterated the well-established proposition 
that the succession does not open to the heirs of the husband until the termination of 
the widow’s estate and that upon its termination, the property descends to those would 
have been heirs of the husband if he had lived upto and died at the moment of her death®, In 
accepting this view they observed : “ In the argument before their Lordships reliance 
was placed on the words ‘dying intestate’ in the Act as connoting the future tense 
. ee s The expression merely means ‘in the case of intestacy of a Hindu male’. 
To place this interpretation on the Act is not to give retrospective effect to its provi- 
sions, the material point of time being the date when the succession opens, namely, 
the death of the widow”. The observations are in pari materia as the words “‘ dying 
intestate ” occur in section 8 of the Hindu Succession Act, 1956. 

On the position of reversioners and the maintainability of suits instituted by them 
after the passing of the Hindu Succession Act, two views have been expressed. The 
Allahabad High Court (the Patna and Madhya Pradesh High Courts having abana 
doned their earlier stand) in Hanum Prasad v. Indrawati*, holds that reversion stands 
abrogated by virtue of the provisions of the Act and that as there will be no rever- 
sioners after the pasing of the Act, nobody can get a decree qua reversioner now. As 
to the competency of the heirs of a widow to impugn alienations affected before the 
passing of the Act, it says that as they derive their rights through her, they are estop- 
ped as much as she was. Pausing here for a moment, it may be noted that to apply 
the doctrine of estoppel to such cases is to provide an inadequate solution unsound in is 
principle. The net result would be to confer the benefit of enlarged rights to the 
alienees from the widow, who with their eyes open purchased the properties in which 
she could convey only a limited interest. In view of the clear pronouncement of the 
Supreme Court in Kotiuruswami v. Veeravva’, that the object of the Act was to improve 
the legal status of women and that it was not intended to benefit the alienees, at 
least the latter of these propositions cannot be sustained. Moreover, the view of the ""™" 
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Allaha Rh- Couri T gfo preponderance of authority and the view of text 

On the other tmrd, the majority of High Courts hold that the reversioners as a 
class are not entirely extinct, and that where an alienation without necessity has been 
made before the Act, and as a result of which the widow is not in possession, section 
14 cannot operate so as to convert the limited ownership to full ownership; and the 
reversioners are not debarred from continuing and maintaining suits. This view 
is shared by the Andhra®, Bombay”, Calcutta®, Kerala®, Madras1°, Orissa! and 
the Punjab!, High Courts ; and later by the Madhya Pradesh1* and Patna14 High 
Courts over-ruling their former decisions. 

But it is only a few High Courts that throw any indication as to how the rever- 
sioners are to be ascertained, whether under the old law or under the new enactment. 
The question did not arise in the Bombay case as it dealt with forfeiture of rights of 
a widow on her remarriage. In this context it is worthwhile to recapitulate that 
the suit is brought in a representative capacity and on behalf of all the reversioners. 
“The act complained of is to their detriment just as the relief sought is to their 
common benefit.” ‘Thus the determination. of the issue was not called for in these 
decisions and the observations, if any, are merely obiter. 

In Sansir Patelin v. Satyabati Naikani?5, the Orissa High Court goes on to saythat 
“the old law prevailing amongst the Hindus regarding the rights of a reversioner 
must remain intact and must be followed by Courts of Justice.” 

These decisions reveal that, barring observations of an ex cathedra nature, the 
Courts have left open this important question. ° i 

Again Dr. Derret in a learned article takes the view, although hesitantly, that 
the reversioners will have to be ascertained according to the principles of the old law. 
Appropos of the same it has been observed?® : “It is submitted that on the death of 
such a female owner, the persons who would have been the reversioners had the Act 
not been passed succeed in their old order to the property and are entitled to recover 
from the alience or his successor whatever was improperly alienated to him. There-. 
fore even during the female owner’s lifetime it is open to presumptive reversioners to 
sue, for a declaration that it will not be binding upon them when succession opens 
(which cannot now be before the death since forfeiture or surrender of the limited 
interest seems to be impossible but the matter is not free from obscurity). ‘The alter- 
native view, that the reversioners are to be sought from amongst the last male owner’s 
heirs according to the Schedule, etc., is probably incorrect ; for they are rights exis» 
ting prior to the Act, and untouched by the Act, that are being considered.” 

However, Tek Chand and P.C. Pandit, JJ., preferred the “ alternative” view. 
The decision also gives rise to an interesting question whether its ratio decidendt should 
be limited to cases where the alienees happen to be the nearest heirs, or whether it 
enunciates a rule of wider ambit. It is respectfully submitted that the view of the 
Punjab High Court is sound. As the Act provides for the rules of succession, the 
old rules must be deemed to have been abrogated as per the language of section 4 
of the Act, and reversioners will have to be ascertained according to the provisions 
of the new Act. Considerations of equity also favour such a course as the scheme of 
new succession is based on nearness of blood and natural bonds of affection. After 
all, these new legislations have been introduced in a reformative spirit to rectify the 
iniquities and to remove the anomalies in the Hindu Law, and therefore maximum 
scope should be given to their operation. 
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‘The seat of law is in the bosom of God’. Such a terse expression need not 
raise even a ripple of doubt in the land of The Bhagavaigita, because, in another 
context, the Lord Krishna asked Arjuna to behold in His Viswarupa, the whole 
Universe! The concept of law, in that expression, connotes pure righteousness or 
Dharma, the gem of a word in the Hindu Jurisprudence. 


God, in man’s sublimest conception, is synonymous with Righteousness. There 
is no ancient book of India, scriptural or non-scriptural, worth the name, that has 
not enthroned Dharmaic life or Dharma on the highest pedestal possible. Indeed, 
the Taittiriya Samhita has gone to the extent or remarking that Dharma sustains 
the Universe, thereby high-lighting the importance of Dharma, as though without 
if the ediffce of the Universe will crackle. More recently, the pragmatic Kautilya 
has stated at the very threshold of his Artha-Sastra. “Therefore the King should 
not allow his subjects to swerve from or fail in their Dharma, for whoever holds fast 
by Dharma will be happy in this world and the next ”. 


In the pageant of world’s history, compared to the super-complex modern 
world, especially of this sputnik age, the world of the Taittiriya Samhita, and even 
that of Kautilya were simple and primeval. In one sense, law mirrors a people’s 
general development, and is therefore ever-growing, qualitatively and quantitatively. 
One may, however, discern a rare maturity in the legal thought of ancient India. 
Law was then certainly conceived to be dynamic, as it was intended to conduce to 
the needs of (Lokasangraha) social welfare. Law was also intended to promote 
Dharma or righteousness, conducive, in its turn, to Moksha. Not troubling our- 
selves about Moksha and confining our thoughts only to our mundane world, it has 
to be noted that the ancient Hindu Juris-theologians thought that righteousness 
or Dharma should be the basis of the validity of all laws for all time to come. It would 
indeed be a tragedy to humanity to complacently conceive that in a secular state, 
laws may be divorced from ethical standards, at least in degrees thereof. Nor would 
it be less tragical, if that is the norm adopted ina welfare state either of the 
dictatorial or of the democratic variety. The tribe of Rishis, who designed the 
chanting of “Saroé-Janaksukhino Bavanthu’’ as an invocation, were never oblivious 
that in man’s evolution to the highest worldly prosperity, Dharma or righteousness 
is the breath or the Prana of all laws. 


Yet law, to achieve its purpose of social well-being, must have among 
others the element of flexibility, perfectly capable of being adjusted to economic 
or other kinds of social development of any human society, especially in this 
fast changing-world. As Nehru said “law must run closely to the Rule of 
Life.” In other words, however complex or technical a given law may be to suit "=a 
a particular set of circumstances of a business OF of an industry in the public or the 
private sector or of any kind of institution, ‘state a non-state, the'thread of the 
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Rule of Law must be woven into its fabric. For example, the Cultivating Tenants 
Protection Act, the Industrial Disputes Act or any other Industrial or Factory Law 
must be fundamentally based on the Rule of Law or righteousness, as between the 
various personnel in society for whose benefit they have been promulgated, ‘whatever 
may be the conflict in their interests inter se. A tae e 

‘It is a good augury for mankind that the International Congress of Jurists from 
53 countries, who assembled at New Delhi in January, 1959, emphasised the all- 
importance of the Rule of Law in relation to the Legislative, the Executive, the 
Criminal Processes, the Judiciary and the Legal Profession. The Congress divided 
itself into four Committees, each to deal with one of these four subjects. In every 
one of the conclusions of those Committees, as well as in what is called “ The 
Declaration of Delhi of 1959 ” the spirit of the Rule of Law pervades. Dr. Lalive, 
the Secretary-General of the International Commission of jurists, having its head- 
quarters at Geneva, echoed in modern mantle, at that Congress, the sentiment 
of the Taittiriya Samhita, when he said that the objective of the Rule of Law, 
is “a World in peace under Law.” È 

While the frontiers of the significance of Dharma, as a juris-ethical concept, are 
wider than the latter-day juristic concept of the Rule of Law, as the former is stated 
to transcend the limits’ of human life and to bring about Moksha thereafter, it 
is a marvel that, juristically considered, both have several elements of similarity. 
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OUR CHIEF JUSTICE. 


We have very great pleasure in recording the appointment of His 
Lordship Sri S. Ramachandra Iyer as the permanent Chief Justice of the High Court 
of Madras. The unusual interval of time between the retirement of the previous 
Chief Justice Sri P. V. Rajamannar and the appointment of his permanent 
successor gave rise to unnecessary speculation as to the reasons for the delay. 
When His Lordship was made a Judge of the High Court five years ago, it was con- 
sidered almost certain that His Lordship’s appointment as the Chief Justice would 
be a matter of course. 


During the short period of his term as Officiating Chief Justice, His Lordship 
has impressed upon every one his great aptitude for the duties of Chief Justiceship. 
His Lordship has earned the esteem of the Bar and secured in abundance the good- 
will of lawyers and the Staff of the High Court alike. We have no doubt that under 
his able stewardship the administration of the High Court will further improve in 
efficienoy and effectiveness. We are sure that when His Lordship lays down office 
He will have added one more name to the roll of India’s distinguished Chief 
Justices. 


His Lordship was sworn in by His Excellency the Governor of Madras 
at Raj Bhavan on the 16th September, 1961. The Advocate-General Sri 
V. K. Thiruvenkatachari, the President of the Advocates’ Association Sri 
T. M. Krishnaswami Iyer, and the President of the Bar Association Sri 
S. Chellaswami offered felicitations to His Lordship on his appointment. His 
Lordship the Chief Justice made a suitable reply, 


NEW JUDGES OF THE MADRAS HIGH COURT. 


We welcome the appointment of two new Judges to the Madras High Court. 
The Judges Designate Sri R. Sadasivam and Sri K. S. Venkataraman are not new 
to the members of the Bar and to the citizens of Madras. Sri R. Sadasivam has 
served as Chief Presidency Magistrate and Additional Sessions Judge in Madras; 
while Sri K. S. Venkataraman has served as the Chairman of the Sales Tax 
Appellate Tribunal, Madras. 


SRI R. SADASIVAM. 


Sri R. Sadasivam was born in the year 1g1o, and after a brilliant academic 
career studied Law. He obtained a First Class in the B. L. degret ™ 
examination and qualified himself for the M. L. degree in Criminal Law. He 
had his apprenticeship under the late Sri V. L. Ethiraj, a leader of the Criminal 
Bar in Madras. He entered Judicial service in the year 1942 when he was 
selected as a District Munsiff. A good part of his Judicial service has beeiemmenns 
spent in the City where he has served in the various capacities of Additional 
Judge of City Civil Court, Chief Presidegcy Magistrate and Additional Sessions 
Judge. His elevation to the Bench of the Madras High Court is a fitting tribute 
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to his brilliant career and excellent record of service. We have no doubt that 
the traditions inherited from his father who was a District Judge hirhself, and his 
wide learning will be reflected in his judicial pronouncements. 


SRI K. S. VENKATARAMAN. 


Sri K. S. Venkataraman was born in the year 1913, and had his education in 
Madras. Graduating from the Presidency College in Mathematics (Honours), 
he came out successful'in the I.C.S. competitive examination and entered the Indian 
Civil Service in 1935. After a few years of service as Sub-Collector he opted for the 
Judiciary. He had his early Judicial training under Sri P. Rajagopalan, who recently 
retired as Judge of the Madras High Court. As District Judge for a number of years 
he has served in the several Districts of the State. He was appointed a Member 
of the State Transport Appellate Tribunal, and later became the Chairman of 
the Sales Tax Appellate Tribunal from where he has been elevated to the Bench. 

With his rich and varied experience in the Judiciary and in Special Tribunals, 
we have no doubt that Sri K. S. Venkataraman will prove a tower of strength to 
the Madras High Court. 

Their Lordships Sri R. Sadasivam and Sri K. S. Venkataraman were sworn 
in on 21st September, 1961, in the Chief Justice’s Chambers. His Lordship Justict 
Sri R. Sadasivam took his seat with the Chief Justice in the First Bench, and His 
Lordship Justice Sri K. S. ‘Venkataraman took his seat in the Second Bench with 
His Lordship Justice Sri S. Ganapatia Pillai. 

Their Lordships were welcomed on behalf of the Bar by Sri K. S. Desikan 
and Sri R. Gopalaswami Iyengar respectively, and were assured the co-operation 
of the Bar in the discharge of their duties. 
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THE SUPPRESSION OF IMMORAL TRAFFIC IN WOMEN AND 
GIRLS ACT (CIV OF 1956). 


By 
G. V. KRISHNAN, B.L., M.L., Lecturer in Law and Advocate, Agra. 
The preamble to our Constitution says inter alia: 


“We, the people of India, having solemnly resolved to constitute India into 
a Sovereign Democratic Republic and to secure to all its citizens : 


Justice, Social, Economic and Political ; Liberty of thought, expression, belief, 
faith and worship; Equality of status and of opportunity, and to promote among 
them all Fraternity assuring the dignity of the individual and the unity of the nation, 
etc.” 

To implement these objects Part III of our Constitution has enunciated certain 
Fundamental Rights. Article 19 (1) guarantees to citizens the right among others, 
to practise any profession, or to carry on any occupation, trade or business. (Sub- 
clause (g}). This right is however, subject to control by clause (6) of Article 19. 

The Suppression of Immoral Traffic in Women and Girls Act was passed by 
Parliament in the Seventh Year of the Republic of India, in pursuance of the 
International Convention signed at New York on gth May, 1950. The Act consists 
of 25 sections in all. Section 3 of the Act provides for punishment for keeping a 
brothel or allowing premises to be used as a brothel. According to section 4 of the 
Act any person over the age of 18 years who knowingly lives, wholly or in part, 
on the earnings of the prostitution of a woman or girl shall be liable to punishment. 
Section 5 prohibits the procuring, inducing or taking a woman or girl for the pur- 
pose of prostitution. Section 6 punishes a person if he or she detains a woman or 
girl in premises where prostitution is carried on. Section 7 prohibits prostitution 
in or in the vicinity of public places and makes the same punishable. Section 8 
provides : “ Whoever, in any public place, or within the sight of, and in such manner 
as to be seen or heard from, any public place, whether from within any building or 
house or not (a) by words, gestures, wilful exposure of her person (whether by sitting 
by a window or on the balcony of a building or house or in any other way), or other- 
wise attempts or endeavours to tempt or attracts or endeavours to attract the atten- 
tion of, any person for the purpose of prostitution ; or (b) solicits or molests any 
person, or loiters or acts in such manner as to cause obstruction or annoyance to 
persons residing nearby or passing by such public place or to offend against public 
decency, for the purpose of prostitution ” shall be liable to punishment. 

Any person who having the custody, charge or care of any woman or girl or 
aids or abets the seduction for prostitution of that woman or girl shall be liable toe 
punishment. According to section 13, a Special Police Officer shall deal with 
offences under the Act. 

Section 18 provides that a Magistrate may, on receipt of information of the 
police or otherwise, that any house, room, place or any portion thereof within a 
distance of two hundred yards of any public place referred to in sub-section (1) of 
section 7, is being run or used as a brothel hy any person, or being used by prosti- 
utes for carrying on their trade, issue notice on the owner, lessor or landlord of 
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such house, room, place or portion or the agent of the owner, lessor, or landlord 
or on tenant, lessee, occupier of, or any other person in charge of such house, room, 
place or portion to show cause within 7 days of the receipt of the notice why the same 
should not be attached for improper use thereof, and if, after hearing the person 
concerned, the Magistrate is satisfied that the house, room, place, or portion is being 
used asa brothel or for carrying on prostitution then the Magistrate may pass 
orders :— 


(a) directing eviction of the occupier within 7 days of the passing of the order 
from the house, room, place or portion ; 

(6) directing that before letting out during the period of one year 
immediately after the passing of the order, the owner, lessor, or landlord shall obtain 
the previous approval of the Magistrate. 


Section 20 authorises the removal by a Magistrate of any woman or girl who 
is carrying on the trade of a prostitute if it appears to him that such woman or girl 
is a prostitute and that it is necessary in the interest of the general public that such 
woman or girl be removed from the local limits of his jurisdiction and be 
prohibited from re-entering the same. 

The above are some of the important provisions of the Act. The provisions 
of the Act are open to criticism in several respects : 

(1) The Act seems to be ultra vires of the Constitution as it illegally prohibits 
the carrying on of a trade by a woman}. 

(2) The Act imposes unreasonable and illegal restrictions, the result of which 
may be that the woman would be left to starve if she has no other source of liveli. 
Hood. The chances of her being rehabilitated in society are nil. In Chintaman Rao 
v..Stateof Madhya Pradesh*, it was said that where the effect of any restrictive legis- 
lation which totally prevented a citizen from carrying on a trade, business or a pro- 
fession, such a restriction is unreasonable and void. 


In Shama Bai v. State of Uttar Pradesh, where the petitioner, a prostitute and 
singer, residing in Allahabad, complained that the Act was ultra vires and imposed 
unreasonable and illegal restrictions, his Lordship Sahai, J., observed : “ that under 
the provisions of the Penal Code prostitution is not an offence. Section 372 of the 
Penal Code only prohibits the sale, letting to hire, or otherwise disposing of any 
person under the age of 18 years with intent that such person shall at any age be 
employed or used for the purpose of prostitution or illicit intercourse with any person 
or for any unlawful and immoral purpose, or knowing it to be likely that such 
person will at any age be employed or used for any such purpose. 


After having read the Act carefully I am of the opinion that it is not quite 
correct to say that the Act prohibits the carrying on of the profession or trade of 
—-a prostitute though it cannot also be denied that it has imposed restrictions on 
the same.” 
A brothel has been defined in the Act by section 2 (a) as follows :— 
“In this Act, unless the context otherwise requires, ‘brothel’ includes any house, 
poses 00M, OT place or any portion of any house, room, or place, which is used for pur- 
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poses of prostitution for the gain of another person or for the mutual gain of two or 
more prostitutes,” According to the definition what has been prohibited is not 
the profession or trade of a prostitute, but the carrying on of that profession for the 
gain of another person or for mutual gain of two or more prostitutes. (Shama 
Bai v. State of Uttar Pradesh)}, This Act never intended that the women or girls 
used for such traffic shall be liable to punishment. 


Section 4 (2) says: “ where any person is proved (a) to be living with, or to 
be habitually in the company of a prostitute (b)....... (c) to be acting as a tout 
or pimp on behalf of a prostitute it shall be presumed, until the contrary is proved, 
that such person is knowingly living on the earnings of prostitution.” 

His Lordship Sahai, J., held “ In the absence of there being any evidence that 
they are living on the income of the prostitutes with whom they are living or are 
encouraging, aiding, abetting or helping them towards prostitution, it would be 
extremely risky and not free from danger to draw any presumption as contemplated 
by the above section. This sub-section imposes a restriction which appears to have 
no reasonable relation to the object in view, i.e., the suppression of immoral traffic 
jn woman or at any rate no proximity or close relation, and for that reason the res- 
triction appears to be unreasonable.” 


© In Soni Bachu Lakhman v. The State of Gujarat®, Raju, J., observed: “If the husband 
lives with his wife, and allows his wife to be a prostitute, the husband is doing so, 
for the purposes of living on the earnings of prostitution of his wife. If the husband 
allows his own wife to be a prostitute, the presumption would be stronger that he 
was doing so for the purpose of living on her earnings of prostitution, Therefore 
the presumption mentioned in section 4 (2) of the Act can be applied to the case of 
a husband living with his prostitute wife. When such a presumption is drawn, 
that would be sufficient to constitute the house of the applicant a brothel. 


In Shama Bai’s case!, Sahai, J., casually expressed his opinion on section 20 thus: 
“ Very wide powers are given by section 20 to a Magistrate to remove any woman 
or girl who is a prostitute from any place within his limits of jurisdiction if he 
considers that it is necessary to do so in the interest of the general public and also 
to prohibit them from re-entering it again. The section contains nothing to guide 
the Magistrate in deciding which prostitute to remove outside his jurisdiction and 
which not to remove.” There is no period fixed in section 20 for which a person 
can be removed from a place and prohibited from re-entering it. As the section 
runs, a person can be removed for all time and can be prohibited from re-enterin 
for all times which would be inconsistent with clauses (d) and (e) of Article 19 a) 
of the Constitution providing that “All citizens shall have the right to move freely 
throughout the territory of India and to reside and settle in any part of the territory 
of India,” 


The arrest will be made only by a Special Police Officer appointed under the 
provisions of the Act. In In re Kuppammal®, investigation was conducted by an 
Inspector of Police. Justice Somasundaram held: “ Section 13 no doubt enables 
a Special Police Officer to associate non-official body for the purpose of dealing with 
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offences under this Act. But when the section says that a particular Police Officer 
alone shall deal with offences under this Actitseems to me that sucha particular 
officer alone shall investigate the offence.” 

The Act could only deal with women or girls who are under the age of 21 years 
(section 16, clause (1) ‘‘ Where a Magistrate has reason to believe from information 
received from the police or otherwise, that a girl apparently under the age of 21 
years, is living or is carrying on, or is being made to carry on prostitution, in a brothel, 
he may direct the Special Officer to enter such brothel and to remove therefrom 
such girl and produce her before him.” 

It is not practicable to carry out the provisions of the Act effectively. 

It is settled law that the restrictions imposed by an Act are subject to judicial 
scrutiny and it will be open to Courts. to say whether a particular restriction is 
reasonable or not. . 

Prostitution has existed in almost all civilized countries from earliest time. 
“ It cannot also be denied that there are several external causes which induce 
women to turn to prostitution for livelihood over which they have no ‘control. 
The most important ones are :— 

(1) difficulty of finding employment ; è ` 

(2) excessively laborious and ill-paid work ; 

(3) hard treatment of girls at home ; 

(4) promiscuous and indecent mode of living among the overcrowded poor ; 

(5) the aggregation of people together in latge communities and factories, 
whereby the young are brought into constant contact with demoralised companions ; 

(6) the example of luxury, self-indulgence and loose manner set by the 
wealthier classes ; 

(7) demoralising literature and amusements ; 

'(8) the arts of profligate men and their agents.” 1 

It is also certain that prostitution is a slur on human dignity and a matter of 
shame to human civilisation. The aim of all civilised nations is to eradicate it 
gradually. 

In view of the above principles one can say that Parliament should place only 
reasonable restrictions in the first instance and then by a process of education and 
rousing enlightened public conscience to the various evil consequences of prosti- 
tution and its humiliating and degrading character bring about its ultimate elimi- 
nation. 


e 
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LAW OF COURT-FEES. 
By 
B. V. Viswanataa Iver, Advocate, Madras. 


The subject of Court-fees levied in Courts has constantly engaged the attention 
of the Judges and lawyers in this country. It is quite common at a gathering of 
lawyers to have a resolution as to the urgent need for reduction of Court-fees passed 
nem com and even a discussion of the subject is often ruled out as superfluous. Such 
a discussion has really become unnecessary after the publication of the conclusions 
of the Law Commission of India on the subject in 1958. It is needless to canvass 
whether the levy is a fee or a tax, for obviously the march of legislation in the 
several Provinces and States after the Devolution Act of 1920 will show that it is 
the latter. The agitation for reduction of Court-fees has sometimes been said to 
be purely lawyer-sponsored. The lawyer has no reason to be apologetic on this 
score. It is a fact that lawyers are able to earn a better fee wherever the Court- 
fee levied is lighter. It was so on the Original Side of the High Court before the 
present scale of fees was brought into force. It is so even now in such matters as 
Writ Petitions. If the Court-fee levied is fair and reasonable it certainly enables 
the lawyers to earn their full fees, which they deserve for their work. The lawyer 
alone can express the difficulties of the litigant on this subject as he is confronted 
every day with clients whose resources are hardly sufficient to pay the full ` 
ad valorem fees and also the prescribed lawyers’ fees. There is no such class as litigants 
in general to voice their grievances on the subject. Indeed every citizen is a present 
or potential litigant and it is for the lawyers through whom they act to explain the 
harshness of the levy of Court-fees. 


The levy of a high rate of Court-fees has sometimes been sought to be justified 
for the reason that it has the benevolent object of repressing vexatious litigation. 
Even in 1835 Lord Macaulay animadverted on this theory in the following terms : 


“ This is directly in the teeth of all reason. Why did dishonest plaintiffs apply 
to the Court before the institution fee was imposed? Evidently because they 
thought they had a chance of success. Does the institution fee diminish the chance? 
Not in the smallest degree. It neither makes pleading clearer nor the law plainer 
nor the corrupt Judge purer nor the stupid Judge wiser. It will no doubt drive 
away dishonest plaintiffs who cannot pay the fee. But it will also drive away honest 
plaintiffs who are in the same situation. There is not the smallest reason to think 
that it will exclude a greater proportion of the one sort than the other. It divides 
all plaintiffs into two classes. But the principle of the division is not that honest 
men are admitted and dishonest men excluded but that the richer are admitted 
and the poorer excluded. ” 1 
There is no doubt a certain amount of dishonest litigation in this country but 
equally undoubtedly there is a very large mass of litigation where litigants are in 
doubt. With complex systems of laws and a rousing sense of citizenship rights which 
are the accompaniments of advancing crlisstion there will be a large margin of 
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doubt in their intetpfétation giving rise to honest litigatiofi and the society will be 
hindered in its progress by the levy of heavy Court-fees which will be repressive 
of honest litigation. The only known method by which a dishonest litigant can 
be punished is by mulcting him in costs and not be erecting high tariff walls round 
Court houses, which will apply to honest litigants as well. 

Quite clearly the heavy scale of Court-fees is looked upon as an increasing and 
easily collectable source of revenue to the State. Should it be so? The Law 
Commission definitely answered the question in the negative in the following terms : 

“ India is, so far as we know, the only country under a modern system of Govern- 
ment which deters a person who has been deprived of his property or whose legal 
rights have been infringed from seeking redress by imposing a tax on the remedy 
he seeks. Our States provide hospitals which give free treatment to persons who 
are physically afflicted. But ifa person is injured in the matter of his fundamental or 
other legal rights, we bar his approach to the Court except on payment of a 
heavy fee. The fee which we charge is so excessive that the civil litigant seeking 
to enforce his legal right pays not only the entire cost of the administration‘of civil 
justice but also the cost incurred by the Statein prosecution of and punishing 
criminals for crimes with which the civil litigant has no concern”*. =, 


The Law Commission deserves great praise for the assiduous care with which 
the data was worked out and the income from civil justice was apportioned as 
between the civil and criminal sides of the administration of justice. The net result 
was shown to be a fairly large surplus of revenue over the expenditure. While 
reviewing the legislative amendments in the States the Commission observed that 
“ the State seems to have dealt with the litigants in the matter of Court-fees in no 
better manner than does the rapacious landlord with his tenant or the profiteering 
trader with the consumer.”’ It is unnecessary to dilate on the viciousness of rule 
that the litigants as a class should be taxed for the benefit of the general revenues. 
On the other hand, the correct rule will be to make payment of the salaries and 
pensions of Judges from the public funds and that only the other expenses of the 
administration of justice should be borne by the litigants. This will be in 
consonance with the practice prevalent in the United Kingdom and the United 
States. With the above object the Law Commission formulated the following 
recommendations ; 

“ (1) It is one of the primary duties of the State to provide the machinery 
for the administration of justice and on principle it is not proper for the State to 
charge fees from suitors in Courts. 


(2) Even if Court-fees are charged the revenue derived from them should 
not exceed the cost of the administration of civil justice. 


(3) The making of a profit by the State from the administration of justice 


= 8 not justified. 
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(4) Steps should be taken to reduce the Court-fees so that the revenue from 
that is sufficient to cover the cost of the civil judicial establishment. The 
Salaries of judicial officers should be a charge on the general tax-payer. 


(5) There should be a broad measure of equality in the scale of Court-fees 
all over the country. There should be a fixed maximum to the fee chargeable. 
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(6) The rates of Court-fees on petitions under Articles 32 and 226 of the 
Constitution shdéuld be very low if not nominal. 

(7) The fees which are now levied at various stages such as stamp to be 
affixed on certified copies and exhibits and the like should be abolished. 

(8) When a case is disposed of ex parte or is compromised before the actual 
hearing, half the Court-fee should be refunded to the plaintiff. 

(9) The Court-fee payable in an appeal should be half the amount levied in 
the trial Court.” 4 


The above recommendations are substantially in accord with the suggestions 
put forward from time to time by eminent Judges and lawyers as also of severa] 
Bar Associations and have naturally kindled hopes of a modification of the law. 
Unfortunately, however, the Commission while diagnosing the disease and 
suggesting the possible remedies has not prescribed the modus operandi for 
the suggestions to be implemented. Thus it is laudable that there should be 
a lower scale of fees and that there should be a broad measure of equality in 
the scale of fees all over the country. How is this to be achieved? It may 
be remembered that under the Constitution of India, “ the fees taken in 
al] Courts except the Supreme Court” falls in the State Listë. In Madras 
and Andhra Pradesh there are self-contained enactments on the subject and 
they no longer owe allegiance to the parent Act. It is also well known that 
most of the States have limited financial reasources and can scarcely afford to 
give up a portion of this head of revenue. To ask the States to reduce the Court- 
fees is like asking a hungry man to surrender a portion of his meagre rations. The 
question will be, how the States can be persuaded to implement the recommenda- 
tions of the Law Commission. A radical solution will be to remedy the wrong 
done under the Devolution Act and insert the item of Court-fees in the Union List. 
This will involve an amendment of the Constitution, may take time and is not sure 
ofacceptance. The only other method of solving the problem will be for the Union 
Government to take up the subject at inter-State level and bring into force an 
integrated and lower scale of Court-fees. In fact there is a uniform scale of Court- 
fees and stamp duty prescribed under the Indian Income-tax Act arid the Com- 
panies Act, and in respect of the latter even States which had prescribed a higher 
fee have fallen in line with the uniform and lower fee. To achieve the same pur- 
pose it may be necessary for the Union Government to coax the State Governments 
to reduce the Court-fee and at the same time offer suitable financial subventions 
or allot alternate sources of revenue to them in order to make good the estimated 
loss of revenue. It would have been better if the Law Commission had given a 
lead as to the method to be adopted for implementing their preposals. Indeed 
the Commission has in dealing with other subjects made such suggestions including 
amendments to the Constitution wherever necessary. It is hoped that the con = 
clusions arrived at by the Law Commission after so much trouble will not be a 
mere pious wish but will be implemented by the Union Government in consultation 
with the States by adopting a policy of give and take and thereby remedy a standing 


wrong to the litigant public of this country. 
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SECTION 426 (2-A), GRIMINAL PROCEDURE CODE—A NOTE. 
By 
P. N. SUBRAHMANYAN, B.A., B.L., Advocate, Tirushirapalli. 


According to section 426 (2-A), Criminal Procedure Code, when any person 
other than a person convicted of a non-bailable offence, is sentenced to imprison- 
ment, by a Court and an appeal lies from that sentence, the Court, may, if the con- 
victed person satisfies the Court that he intends to present an appeal, order that 
he be released on bail. for a period sufficient in the opinion of the Court to enable 
him to present an appeal and obtain the orders of the appellate Court under sub- 
section (1), and the sentence of imprisonment shall as long as he is so released on 
pail, be deemed to be suspended. 


There are some Magistrates, it would appear, who as a rule refuse to suspend 
the sentence- passed by them and leave the party to move the appellate Court 
straight and obtain bail. This is really very bad and not at all proper. Further, 
some Courts it would appear do not countenance any such petition for suspension 
of sentence if it is not filed soon after the sentence is pronounced. This beneficial 
measure should not be left to the whims and fancies of the Magistrate, but should 
be strictly complied with. Trial Courts should as a rule, grant bail and suspend 
the sentence passed by them if the accused intends to appeal and or is represented 
by an-advocate or pleader. 

But now, the real difficulty arises this way. Section 426 (2-A) does not go 
far. It should embrace all Courts, not only the trial Courts, but also the appellate 
Courts for all bailable offences and the words “ or Revision” should be added after 
the word “ appeal ” in all the contexts appropriate to that section. Since there 
are several instances in which the High Court in Revision sets aside the Judgments 
of subordinate Courts and the accused has to inevitably suffer a lot in the mean- 
while, without any justification whatever, the amendment suggested is highly 
desirable and in the ends of justice. The section may also be extended to non-bail. 
able cases as well with suitable safeguards, both in the trial Courts and in the appellate 
Courts depending upon the facts and circumstances of each case. i 
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MORAL BASIS OF GONTRACT.* 
By 
V. RAMESESHAN, M.A., M.L., Advocate, Cuddalore, 


The caption under which I have chosen to discuss my thesis to-day is the 
Moral Basis of Contract. 

I need hardly explain the reason for my choosing this topic, for we, as men 
engaged in the profession of settling disputes which arise in society, ought to take 
stock, now and then and particularly on occasions such as the present one of our 
progress in the continuous effort of equating law to justice, in order the better to 
deal with the new problems that confront us in an ever-changing and dynamic 
society. As that great American Judge, Mr. Justice Holmes observed -“‘the law is 
always Approaching and never reaching consistency. It is for ever adopting new 
principles from life at one end and it always retains old ones from history at the other. 
.-.. It will become entirely consistent only when it ceases to grow.” 


* The Law of Contract partakes of this general tendency—namely to’ found its 
tenets on justice and morality. Here we are all so familiar with the limits of the 
enforceability of contractual obligations and the sanctions of law for their breaches 
that we are inclined to lose sight of the fact that the governing principles have been 
wrought in England from masses of separate rules applied by the Courts from time 
to time in the decision of issues between individual litigants and in India, adopted 
in a codified, if incomplete, form. But even as these principles can together form 
an intelligible system erected by decision after decision, so also the changing need 
of society may so undermine it that the whole system may become obsolete or 
threatened with destruction. 3 

Perhaps the most important of such developments at the present day is the 
reason or otherwise for holding men to their contractual ties or the untying of them 
in the interests of justice and fairplay. Lawyers of the last century were imbued with 
the creed of the “ philosophical Radicals ” who drove the chariot of reform. Their 
patron saint was- Ricardo. Individualism was both fashionable and successful. 
The state, as it were, delegated to its members the power to legislate. The freedom 
and sanctity. of contract were the necessary instruments of laissez faire, 


But now the background of the law, political and economic, has vastly changed. 
Our notions of the state and its role are summed up in the concept of a Welfare 
State. And in our country particularly, we have sealed our faith in planned pro- 
gress. “In a planned economy freedom and enterprise appear not perhaps as 
sinister qualities but as.superannuated survivors-from-an’ obsolete environment.” 1 
The state may in the interests of social welfare compel persons to make contracts 
as when a motorist must insure against third party risks; it may as by the Rent 
Control Acts or the Tenants’ Protection and Fair Rent Acts either prevent a party 


* Paper read at the South Arcot District Lawyers’ Conference held at Cuddalore on goth 
October, 1961. 
x. Cheshire and Fifoot: Law of Contract. ° 
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to a contract from enforcing his rights under it or revise its terms according to 
what the State thinks just and proper. ` 

Yet another trend to which I would like to draw your attention is the curtail- 
ment of freedom of contract at the present day, by judicial precedent. Here, the 
most popular technique among Judges for imposing in public interest restrictions 
on the enforceability of contracts is the doctrine of implied term. The harsh rule 
that a party to a contract must do or die, laid down in the early case of Paradine 
v. Jane? is no longer the guide but on the contrary the Courts are now inclined to 
imply terms in a contract to relieve the parties to it from unexpected and onerous 
obligations. As Lord Justice Denning observed in his famous judgment in the British 
Movietonews case? ‘the day is gone when we can excuse an unforeseen injustice 
by saying to the sufferer: “It is your folly. You ought not to have passed that form 
of words. You ought to have put in a clause to protect yourself. We no longer 
credit a party with the foresight of a prophet or his lawyer with the draftsmanship 
of a Chamiers”’. 

This implied term doctrine has proved a most useful instrument in the hands 
‘of the Judges in developing measures of relief in cases of supervening impossibility 
of performance or the frustration of contracts. But the raison de’etre of this 
doctrine has recently been the subject of acute controversy among jurists and text 
writers. There are atleast two theories for this. One is that the Court in taking 
up the contract and excusing parties to it in case of non-performance is that the 
Court in interpreting the contract can infer or imply a term to the effect that the 
parties to it had they foreseen the contingency which had made the contract 
unexpectedly onerous, if not impossible, would have said that the contract would 
not be enforceable in such a contingency. 

The alternative theory is that the Court in thus relieving the parties to a con- 
tract from their duty to perform it, imposes upon them a solution that is just and 
reasonable in view of the unexpected circumstances that have in fact occurred. The 
question as to which of these two theories is correct is, by no means merely academic 
for if the Court were merely to infer or imply a term in the contract itself, no-term 
could be implied in it which is inconsistent with the express, though ex-hypothesi 
inadequate, terms of it ; or if the Court may do what it considers just and convenient, 
it can altogether ignore, in the words of Lord Sumner “ the individuals concerned, 
their temperaments and failings, their interest and circumstances.” In fact, as 
Lord Wright has said in his Legal Essays Addresses “the truth is that the Court 
decides the question in accordance with what seems to be just and reasonable in 
its eyes. The Judge finds in himself the criterion of what is reasonable. The Court 
is in this sense making a contract for the parties though it is almost blasphemy to 
say so.” . 

But the consensus of expert opinion has been that though historically the implied 

— term doctrine has played its part, perhaps an indispensable part, yet it should no 
longer be regarded as an adequate explanation. And whatever be the real ex- 
planation, it is undeniable that Courts have in recent years been willing to receive 
support from the theory of unjust enrichment or theory of just solution in 
casé’ of suipervening impossibility. In our country the Supreme Court, in 
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Satyabrata Ghose’s case4 has given a quietus to this controversy by holding that 
section 56 of the Contract Act enacts a rule of positive law arid does not depend on 
any implied term doctrine. 


- A third instance of what I consider to be a break from the past is the doctrine 
of fundamental obligation or the doctrine of fundamental term. According to 
this doctrine no exempting clause stipulated for by a party and however wide, may 
protect the party who has broken the basic duties created by the very nature and 
character of the contract. The party by his conduct has destroyed the whole of 
the contract and can no longer rely on any one of its component parts. For example 
in Alexander v. Railway Executive5 the Railway Authority sought to relieve itself from 
liability to the consignee of goods under the exemption clause in the contract of 
carriage of goods which was to the effect that the Railway authority would not be 
responsible for ‘ misdelivery’ of goods. But this clause was held not to cover the 
facts of the case. The Railway authority having allowed a deliberate delivery to a 
person had been guilty of a “ fundamental breach of the contract ”. 


Mereover the process of mass production and distribution has introduced the 
mass contract——uniform documents which must be accepted by all who would deal 
with large-scale organisations. Ifa person wishes or is driven to buy from, sell to 
or work for a Government or other public body, if he would send goods by train or 
would obtain electricity, he must comply with standard terms which need not be 
understood since they may not be questioned. The French Lawyers call such tran- 
sactions contracts of adhesion which contain many conditions, are presented for 
acceptance en bloc and are not open to discussion. The only choice left to the 
individual is to accept or decline the transaction in toto. 


It may well be doubted if in these documents much of contract survives but the 
name. They are more like bye-laws than a contract. 


Why I have been dilating a little upon this aspect of the matter is that con- 
temporary trends in this branch of the Jaw lead us to the conclusion that the 
juristic blessedness or halo which attached to contracts in the last century and which 
were often regarded as so sacred that breaches of them were considered as a mark of 
unethical or sinful aberrations, exists now only in name. The moral basis of con- 
tract has changed—whether for better or for worse, we cannot say. It was originally 
believed to be the sanctity of contractual obligations springing from that mystical 
term “consensus ad item or the identity of consenting minds”. Now social welfare 
and status rather than contract is the measure of enforceability or otherwise of 
duties and obligations under a contract. The same tendency is found in the inter- 
pretation of the obligation of contracts clause in the American Constitution which 
says that “ no state shall pass any law impairing the obligations of contracts”. The 
U. S. Supreme Court has observed in Atlantic Coast Line Company v. Goldsboro®, 
that it is settled that neither the contract clause nor the due process clause has the — 
effect of over-riding the power of the State to establish all regulations. that are 
reasonably necessary to serve the health, safety, good order, comfort, or general 
welfare of the community. 








4. (1954) 1 M.L.J. 41: (1954) S.G.J. 1. Tuna 
5. L.R. (1951) 2 K.B. 882. 
6. 252 U.S. at p. 558. ° Š 
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So the fate of Contract is in the cauldron and what will come of it, nobody can 
yet say. But I may hazard one suggestion ; the time is fast apprgaching when the 
whole structure of contract law with its preconceived ideas and nineteenth century 
doctrines would appear to have become so rigid and static and that it cannot be 
expected to bear on all fronts the strains and stresses of modern economic and 
social pressures. If I have drawn your attention to this ae ala I have achieved 
my purpose in reading this paper. 

Thank you. 
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NOTES OF RECENT CASES. 


[SuPREME Court. ] 


J. L. Kapur, M. Hidayatullah The Commissioner of Income-Tax, Poona v. 
and F. C. Shah, FF. The Buldana District Main Cloth Importers 
Group. 

Gth March, 1961. C.A. Nos.-41-44 of 1960. 


Income-tax Act (XI of 1922), section 3—“ An association of persons °” —What consti- 


The question referred to the High Court was whether under the facts and 
circumstances of the case, the Buldana District Main Cloth Importers’ Group 
constituted an ‘ Association of persons’ within the meaning of section 4 of the 
Income-Tax Act, 1922, and was liable to be assessed to Income-tax and Excess 
Profits Tax in that status. 


Relying upon their own earlier judgments reported in (1959) S.C.J. 93 : (1959) 
I.T.R. 55, 59 wherein it was observed : “The Tribunal thought that since the scheme 
was completely under the control of the Deputy Commissioner, the assessees could 
not be said to have carried on business by working the scheme. We are unable 
to see that the fact of the control of the Deputy Commissioner can prevent the working 
of the scheme by the assessees from being a business carried on by them. In our 
view, it only comes to this that the assessees had agreed to do business in a certain 
manner,” 


Held: “We are in respectful agreement with this observation. In our view the 
respondent was an association of persons and was rightly so assessed to Income-tax 
and Excess Profits Tax.” 


K. N. Rajagopal Sasiri, for Appellant. 
J. M. Thakar, for Respondent. 


G.R. —— Appeals allowed. 
[Supreme Courr.] 
J. L. Kapur, M. Hidoyatullah Gurbachan Singh v. 
and F. C. Shah, F7. Puran Singh. 
6th March, 1961. Civil Appeal No. 492 of 1958. 


Puujab - Gustom—Ancestral land—What is. 


Approving the Punjab Judgments reported in 48 P.L.R. 536 and A.I.R. 1948 
E.P. 22, 25, wherein it was observed “ However, where the ancestral portion of 
the land so given or thrown was by no means negligible and bore a definite pro- 
portion to the whole of the land there can bemo difficulty in apportioning the fand 

uired according to the areas of the two classes of such land, namely, ancestral 
and non-ancestral.” The Court held “The Distct Judge in our view rightly 
a paia 
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held that 28 Kanals and 3 Marlas were ancestral and he has rightly decreed the 
suit gua that portion.” 


Case considered: L. R. 35 I.A. 206, 211: 18 M.L.J. 379. 
Achhru Ram, for Appellants. 
I. M. Lal, for Respondents Nos. 1 to 4. 


G.R. —— Appeal allowed. 
[Supreme CourrT.] 

J. L. Kapur, M. Hidayatullah The Commissioner of Income-tax, Madhya 

and F. G. Shah, FF. Pradesh, Nagpur v. 

ath March, 1961. Khushal Chand Daga. 


C.As. Nos. 148-150 of 1960. 


Income-tax Act (XI of 1922), section 24—Loss—Computation not notified—Right of 
Assessee to have loss re-determined 

But it appears that the eraceline laid down by section 24 (3) of the Income- 
tax Act under which the Income-tax Officer has to notify to the assessee by order 
in writing the amount of the loss as computed by him for the purposes of that 
section was not followed. No doubt, under section 30 an appeal lies, if the assessee 
objects to the amount of loss computed and notified under section 24 ; but inasmuch 
as the Income-tax Officer had not notified the loss computed by him by order in 
writing, an appeal could not be taken on that point. In our opinion, the assegsee 
„was therefore, entitled to have the loss re-determined in a subsequent year. 

K. N. Rajagopal Sasiri, for Appellant. 

J. M. Thakar, for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME Court. ] 
B. P. Sinha, C.F., J. R. Mudholkar The State of Andhra Pradesh v. 
- and T. L. Venkatarama Aiyar, 77. Kandimalla Subbaiah. 
8th March, 1961. - Cr.A. No. 109 of 1960. 


Penal Code (XLV of 1860), secilons 120-B, 462,-464, 420, 466, 467 and 471 and 
Prevention of Corruption Act (II of 1947), section 30—Scope. 


Conspiracy to commit an offence is itself an offence and a person can be 
separately charged with respect to such a conspiracy. There is no analogy between 
section 120-B and section 109 Indian. Penal Code. There may be an element of 
abetment in a conspiracy ; but conspiracy is something more than an abetment. 
Offences created by sections 109 and 120-B, Indian Penal Code are quite distinct 
and there is no warrant for limiting the prosecution to only one element of conspiracy, 
that is, abetment when the allegation is that what a person did was something over 
and above that. Where a number of offences are committed by several persons 
in pursuance of a conspiracy it is usual to charge them with those offences as well 
as with the offence of conspiracy to commit thosc offences. 


H. J. Unmrigar, for Appellant. 


G.R. — Appeal allowed. 
[SupREME Court. ] : 

P. B. Gajendragadkar, A. K. Sarkar, K. N. Wanchoo, Kailash Chandra v. 

K. C. Das Gupta and N. Rajagopala Ayyangar, FF. The Union of India. 

16th March, 1961. G.A. No. 283 of 1960. 


Railway Establishment Code—Rule 2406/2 (a)—Fundamental Rule 56 (b) (1)—Article 
311(2) of the Constitution of India (1950)—Age of retirement of the ministerial servants. 

The correct interpretation of Rule 2046(1) (a) of the Railway Establishment 
Code, in our opinion, is that asrailway ministerial servant falling within this clause 
may be compulsorily retired on attaining the age of 55 but when the servant is 
betweem the age of 55 and Gohl appropriate authority has the option to continue 
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him in service, subject to the condition that the servant continues to be efficient but 
the authority is‘not bound to retain him even if a servant continues to be efficient. 
G. B. Agarwala, for Appellant. 
R. Ganapathy Iyer, for Respondent. 


G.R. — Appeal dismissed. 
[SuPREME CourT.] 
P. B. Gajendragadkar, A. K. Sarkar, K. Subba Roo, Bhau Ram v. 
K. N. Wanchoo and F. R. Mudholkar, FF. Beij Nath Singh. 
16th March, 1961. Advocate General Madhya Pradesh and 


Advocate-General Rajasthan Interveners. 
C.A. No. 270 of 1955. 


Practice—Appeal—Preliminary objection—Whether the defendant appellant is precluded 
Srom proceeding with the appeal because subsequent to the grant of the special leave to appeal 
to him he withdrew the price of pre-emption which was deposited by the Respondent No. 1 in 
the Courts below—The doctrine of approbate and reprobate. 

By Majority : It seems to us that a statutory right of appeal cannot be presumed 
to havg come to an end because the appellant has in the meantime abided by or 
taken advantage of something done by the opponent under the decree and there 
is no justification for extending the rule in Tinkler’s case (1849) 4 Exch. 187: 154 E.R. 
1176 Tingler v. Hilder) to cases like the present. In our judgment it must be limited 
ofily to those cases where a person has elected to take a benefit otherwise than on 
the merits of the claim in the lis under an order to which benefit he could not have 
been entitled except for the order. Here the appellant, by withdrawing the pre- 
emption price has not taken a benefit ds hors the merits. Besides, this is not a case 
where restitution is impossible or inequitable. Further, it seems to us that the exis- 
tence of a choice between two rights is also one of the conditions necessary for the 
applicability of doctrine of approbate and reprobate. In the case before us there 
was no such choice before the appellant, and, therefore, his act in withdrawing the 
pre-emption price cannot preclude him from continuing his appeal. 

L. K. Fha, for Appellant. 

N. C. Chatterjee, for Respondent. No. 1. 

I. N. Shroff, for Interveners. 


G.R. —— Preliminary objection 
overruled. 
[SUPREME Court. ] 
K. Subba Roo and Raghubar Dayal, 77. Singhai Ajit Kumar v. Ujayar Singh. 
16th March, 1961. C.A. No. 462 of 1957. 


Hindu Law—Succession—Whether an illegitimate son of a Sudra vis a vis his self- 
acquired property is entiiled to succeed to the other half share got by the widow, after the succes- 
slon opened out to his putative father on the death of the said widow. 

Referring to (1932) I.L.R: 55 Mad. 856: 62 M.L.J. 698 the Court held that the 
learned Judges (Madras High Court), expressely left open the present question. This 
decision cannot, therefore, be invoked in support of the contention that in a case where 
the doctrine of reverter applies the illegitimate son is excluded from succession. , On, 
the other land, the Nagpur High Court in I.L.R. 1938 Nag. 255, rightly came to 
the conclusion that where on a partition between a legitimate and an illegitimate 
son, the widow was allotted a share, on her death the illegitimate son was entitled 
to a share in the property. We, therefore, hold that on the death of the widow, 
the illegitimate son, the father of the first respondent herein, succeeded to the other 
half share of the estate of his putative father Raja Ajit Singh. 

C. B. Agarwala, for Appellant No. 1. 


Har Dayal Hordy, for Respondent No. r. * 
G.R. me A Appeal dismissed. 


` 


[Supreme Court.] 


P. B. Gajendragadkar, A. K. Sarkar, K. N. Wanchoo Thakur Bahadur Singh v. 
E. C. Das Gupta and N. Rajagopala Ayyangar, FF. The State of Rajasthan. 
17th March, 1961. Petition No. 200 of 1955. 


Rajasthan Land Reforms and Resumption of Jagirs Act, 1952, section 4—‘ Tribute” 
—Construction —Hukamnama under section 190 of the Marwar Land Rules, 1949. 


~- The word ‘tribute’ has apparently no equivalent in the local languages, so 
that it was obviously used as a convenient and compendious expression to designate 
‘certain imposts which were levied by the rulers of the several States which integrated 
to form the State of Rajasthan. Further, this circumstance should obviously 
induce some caution before the dictionary meaning of the the English word ‘ tribute ° 
is treated as expressing the intention of the framers of the Rajasthan Act. 


Approving the decision of the Rajasthan High Court reported in I.L.R. 1955 
Raj 534, the Supreme Court held “ We have thus reached the same conclusion 
as the learned Judges of the Rajasthan High Court, though ona different line of 
reasoning. 


On the construction which we have adopted of the expression ‘tribute’ in 
section 4 of Rajasthan Act, the petitioner can have no legal or legitimate grievance 
against the enforcement of the payment made against him. 


S. K. Kapoor and Ganpat Rai, for Petitioner. ° 
G. G. Kasliwal, Advocate-General, Rajasthan and D. Gupta, for Respondents. 
G.R. Petition dismissed. 


[SUPREME Court.] 


P. B. Gajendragadkar, A. K. Sarkar, The Durgah Committee, Ajmer v. 
K. N. Wanchoo, K. G. Das Gupta Syed Hussain Ali and others. 
and N. Rajagopala Ayyangar, FF. The Attorney General for India Intervenor. 

17th March, 1961. C.A. No. 272 of 1960. 


Constitution of India (1950) Article 19(1) (f) Article 26 and Articles 14 and 25— 
Durgah Khwaja Saheb Act XXXVI of 1955, section 2 (b) (0), 5, 11, 16 and 18—Vires of. 


We must therefore, hold that the challenge to the vires of section 5 and the 
subsidiary sections of the Durgah Khwaja Sahib Act which deal with the powers 
of the Committee on the ground that the said provisions violate the fundamental 
right guaranteed to the denomination represented by the respondents under 
Article 26 (c) and (d) fails. 


The argument that section 16 of that Act offends against the fundamental 
right guaranteed by Article 14 read witb Article 32 seems to us to be wholly 
untenable. The policy underlying section 16 is in our opinion healthy and un- 
exceptionable and so the provisions of section 16 can be sustained on the ground that 
they are obviously in the interest of the institution as well as the parties concerned, 
The provisions for compulsory adjudication by arbitration are not unknown and 


~it would be idle to contend that they offend against Article 14 read with Article 32 
of the Constitution. 


H. N. Sanyal, Additional Solicitor General of India, for Appellants and the 
Intervener. 


G. S. Pathak, for Respondents Nos. 1 to 7. 

A. G. Ratnaporkhi, for Respondents Nos. 8 to g. 

G.R. e ° Appeal allowed: 
‘ 4 
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[Supreme Court] 


K. Subba Rao and Raghubar Dayal, FF. Keshavlal Mahanlal Shah o. 
17th March, 1961. The State of Bombay (now 
Gujrat). 


Crl. A. No. 127 of 1960. 


Criminal Procedure Code {V of 1898), section 19'77—Scope —Sanction —When necessary 
Sor prosecution. 

Following their earlier decision reported in (1958) S.C.J. 594 : (1958) M.L.J. 
(Crl.) 473: (1958) 2 M.L.J. (S.C.) 45: (1958) 2 An.W.R. (S.C.) 45: (1958) S.C.R. 
1037, the Court held that the same can be said with respect to the provisions of sec- 
tion 197 of the Code of Criminal Procedure. ‘We therefore hold that no previous 
sanction is necessary for a Court to take cognizance of an offence committed by a 
Magistrate while acting or purporting to act in the discharge of his official duty 
if he had ceased to be a Magistrate at the time the complaint is made or police 
report is submitted to the Court, i.e., at the time of the taking of cognizance of the 
offence committed. We accordingly dismiss the appeal.” 


B. P. Maheshwari, for Appellant. 
Vir Sen Sawhney, for Respondent. 


G.R. —_—_——. Appeal dismissed. 

[SupReme Court. ] 
S.°K. Das, J. L. Kapur, M. Fidayatullak, Harinagar Sugar Mills Ltd., Bombay 
J. C. Shah and T. L. Venkatarama Ayyar, FF. v. Shri Shyam Sundar Shyam 
25th April, 1961. Jhunjhunwala and others. 


G.A. Nos. 33 and 34 of 1959. 


Companies Act (I of 1956), section 111 and 155-—Powers of the Central Government 
exercising appellate jurisdiction—Spectal leave to appeal under Article 136 of the Constitution 
—Section 38 of the Companies Act (VII of .1913). 


The Attorney-General contended that even if the Central Government was 
required by the provisions of the Act and the rules to act judicially, the Central 
Government still not being a tribunal, this Court has no power to entertain an appeal 
against its order or decision. But the roceedings before the Central Government 
have all the trappings of a judicial tribunal. Pleadings have to be filed, evidence 
in support of the case of each party has to be furnished and’ the disputes have to be 
decided according to law after considering the representations made by the parties, 
If it be granted that the Central Government exercises judicial power of the state 
to adjudcate upon rights of the parties in civil matters when there is a Hs between’ 
the contesting parties, the conclusion is inevitable that it acts as a tribunal and not 
as an executive body. We therefore over-rule the preliminary objection raised on 
behalf of the Union of India and by the respondents as to the maintainability of the 
appeals, 

By Majority : Whether in spite of the opinion recorded by the High Court and 
by the Joint Secretary Ministry of Finance in respect of another block out of shares 
previously attempted to be transferred, there were adequate grounds for directing 
registration, is a matter on which we are unable to express any opinion. All the 
documents which were produced before the Deputy Secretary are not printed in the 
record before us and we were told at the Bar that there were several other documents 
which the Deputy Secretary took into consideration. In the absence of anything 
to show that the Central Government exercised its restricted power in hearing an 
appeal under section 111 (3) and passed the orders under appeal in the light of the 
restrictions imposed by Article 47-B of the articles of association and in the interest 
of the company, we are unable to decide whether the Central Government did not 
transgress the limits of their power. We are however of the view that there has been 
no proper trial of the appeals, no reason havipg been given in support of the orders 
by the Deputy Secretary who heard the appeals. In the circumstances, we quash 
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the orders passed by the Central Government and direct that the appeals be re- 
heard and disposed of according to law. ete 

A. V. Viswanatha Sastri and Ganpat Rai, for Appellants. 

B. P. Maheshwari, for Respondents. 

M. GC. ‘Setaload, Attorney-General for India and B. R. L. Iyengar and T. M. Sen, 


for Union of India. 


G.R. — Appeals remanded 

om Sor re-hearing. 
[SupREmE Court. ] : F 

P. B. Gajendrogadkar, A. K. Sarkar, K. N. Wanchoo, i Harnam Das v. 

i K. G. Das Gupta and N. Rajagopala Ayyangar, JF. The State of U.P. 

i 27th April, 1961. Cr.Appeal No. 74 of 1961. 


_ Criminal Procedure Gode (V of 1898), sectlons 99-A, g9-B, and 99-D—Scope— 
Penal Code (XLV of 1860), sections 153-A and 295-4. 


By Majority :—We are, therefore, of opinion that under section 99-D, Criminal 
Procedure Code it is the duty of the High Court to set aside an order of forfeiture 
if it is not satisfied that the grounds on which the Government formed its opinion 
that the books contained matters the publication of which would be punishable 
under any one or more of sections 124~A, 153-A or 295-A of the Penal Code could 
justify that opinion. It is not its duty to do more and to find for itself whether 
the book contained any such matter whatsoever. . 


What then is to happen when the Government did not state the grounds of 
its opinion ? In such a case if the High Court upheld the order itł may be that it 
would have done so for reasons which the Government did not have in contemplation 
atall. Ifthe High Court did that, it would really have made an order of forfeiture 
itself and not upheld such an order made by the Government. This, as already 
stated, the High Court has no power to do under section gg-D. It seems clear 
to us, therefore, that in such a case the High Court must set aside the order under 
section 99-D, for it cannot then be satisfied that the grounds given by the Govern- 
ment justified the order. You cannot be satisfied about a thing which you do not 
know. This is the view that was taken in Arun Rantan Ghose v. State of West Bengal, 
(1955) 59 C.W.N. 495; and we are in complete agreement with it. The present 
is a case of this kind. We think that it was the duty of the High Court under sec- 
g9-D to set aside the order of forfeiture made in this case. 

ORDER OF THE Court :—In view of the opinion of the majority, this appeal 
will be allowed and the order of the High Court, set aside. The appellant will 
be entitled to the return of all the books, documents and ‘other things seized from 
him under the order now set aside. He will also be entitled to the refund of 
expenses and costs that he had to pay under the order of the High Court. 


Veda Vyasa, Senior Advocate S. K. Kapur and Ganpat Rai, for’ Appellant. 
G. G. Mathur , G. P. Lall, for Respondent. 


G.R. : —— Appeal allowed. 
[Supreme CourT.] . 
B. P. Sinha, C.J., S. K. Das, ` Instalment Supply (P.) Ltd v. 
A. K. Sarkar, N. Rajagopala Ayyangar The Union of India. 
and 7. R. Mudholkar, FF. Petition No. 146 of 1958. 
and May, 1961. l : 


Bengal Finance (Sales Tax) Act, 1941 as extended to the State of Delhi—Sales Tax on 
hire purchase—Validity. : 

Following 1959 S.C.R. 445 (MithanLal v. State of Delhi) the Court held that 
the law Bengal Finance (Sales Tax} Act, 1941 had been validly promulgated. 
According to that decision, the definition of ‘sales’ could be legally extended ão 


s 
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as to make it permissible to tax sale of goods involving the supply of materials in 
pursuance of building contracts. As a result of the decision aforesaid of this Court, 
a Press Note was issued by the Commissioner of Sales Tax, Delhi,’ to the effect that 
provision regarding levy of tax on hire-purchase transactions was valid and that all 
hire-purchase dealers as come within the purview of sections 4 and 7 of the Bengal 
Finance (Sales Tax) Act, 194.1, as extended to Delhi, are liable to pay sales tax and 
to get themselves registered under the Act; that all such hire-purchase dealers as 
were formerly registered with the Sales Tax Department shall be deemed to ‘be re- 
gistered with effect from the first of April, 1958 for the purpose of the Act and that 
all hire-purchase dealers who had not got themselves registered so far should imme- 
diately have themselves so registered in order to avoid being penalised for contraven- 
tion of the provisions of the Act. In pursuance of the aforesaid circular of the De- 
partment, the petitioner company was also called upon to comply with the require- 
ments of the Act. The company made representation to the Commissioner of Sales 
Tax that the Company and other such companies which deal in hire-purchase were 
not liable to pay sales tax, but the Commissioner of Sales Tax refused to accept the 
Company’s contention. 


It cannot, therefore, be argued that the Department had, in any sense, estopped 
itself by issuing these instructions, or that this Court , by laying down the law in 
Mithanlal;s case had laid down a new rule of law which has no application to pending 
proceedings for levy, assessment and realisation of sales tax, either in Delhi or else- 
where. 

It is well settled that in matters of taxation there is no question of res-judicata 
becuse each year’s assessment is final only for that year and does not govern later 
years, because it determines only the tax for a particular period, (See the decision 
in the House of Lords in L.R. 1960 A.C. 551 approving and following the decision 
of the Privy Council in L.R. 1926 A.C. 94. 


Veda Vyasa , S. K. Kapur and Ganpat Ral, for Petitioners. ae 
C. K. Daphtary, Solicitor General of India with R. N. Dhebar, for Respondent, ~ 





G.R. Petition Asmissed, 
Veeraswami, F. Thirumalachariar v. 
and February, 1961. Varadappa Chettiar. < 


S.A. No. 388 of 1959. 

Limitation Act (IX of 1908)—Artlcle 75—Waiver under —When could be relied upon 
—Burden of proof—Civil Procedure Code (V of 1908)—Order 7, rule 6—Pleading under— 
Nature of. 

Article 75 of the Limitation Act governs a suit, inter alia, on a bond payable 
by instalments, which provides that if default is made in payment of one or more 
instalments the whole shall be due. The starting point for limitation in such cases 
is when the default is first made unless the payee waives the benefit of the pro- 
vision and then when a fresh default is made in respect of which there is no such 
waiver. Whether or not there is a waiver is a question of fact which should be plea- 
ded and established if it is relied upon as a ground of exemption from the bar of 
limitation provided by Article 75. A Court cannot presume that a plaintiff would 
have waived the benefit and call upon the defendant to establish the contrary, 

(1949) 1 M.L.J. 112, explained. 

68 M.L.J. 244, referred. 

The provisions of Order 7, ,Rule 6, Civil Procedure Code require that if a 
suit is instituted after the period of limitation prescribed by law, the plaint should 
show the ground upon which exemption from such law is claimed. The rule is. 
mandatory and an exemption claimed on a certain ground will not enable the plain- 
tiff to support the exemption on another ground which has not been pleaded. 


64 M.L.J. 317 and A.I.R. 1933 Mad. 874 and A.I.R. 1936 Mad. 545 referred. 
K. S. Champakesa Ayyangar and K. G. Srinivasan, for Appellant. 

T. V. Balakrishnan, N. Vanchinathan and A, Seshan, for Respondent. 

R.M. —— Appeal allowed, 
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Ramachandra Iyer and Kunhammed Kutti, Ff. Jagannatha [yer v. 

13th February, 1961. Krishna Iyer. 

i C.R.P. No. 1326 of 1958. 

Civil Procedure Code (V of 1908)—Order 21, rule 89—Deposit under—Reference 

to existence of certain antecedent or collateral proceedings and reservation of rights therein—If 
would affect the unconditional nature of the deposit. 


It is no doubt true that a deposit made under Order 21, rule 89 of the Civil 
Procedure Code, to set aside a sale in execution of a decree, should be an uncondi- 
tional one. It should be unconditional in the sense that it should not contravene 
the terms of the rule or frustrate its object. That is the deposit should not be 
accompanied by any request or statement to prevent the decree-holder and auction 
purchaser from unconditionally drawing the respective anounts payable to them 
under the rule. The deposit under rule 89 presupposes that the sale is without any 
irregularity and no application to set aside the sale under rule go could lie. A state- 
ment in an affidavit accompanying the petition under Order 21, rule 89 that the 
deposit is made without prejudice to his right in collateral proceedings, not being 
those under Order 21, rule go, can only be a statement of fact or of certain legal 
rights and they cannot be held to contravene the provisions of Order 21, rule 89 
and affect the nature of the deposit, if it is otherwise unconditional. 


(1958) 1 Andhra W.R. 369, followed. 
(1949) 1 M.L.J. 447, overruled 


Case-law referred. : 
M. Natesan, for Petitioner. ° 
K. V. Srinivasa Ayyar, for Respondent. 
R.M. —— Petition dismissed . 
Rajamannar, C. J., and Kallasam, J. Lakshmiah v. 
ae oe grd May, 1961. Sriperumbudur Taluq Co-operative 
Marketing Society Ltd. 


W.A, No. 40 of 1961. 
Constitution of India (1950)—Article 226—Writ under—Against whom could He— 
Board of Directors of a Co-operative Society considering objections to nomination for election— 
Nature of. 
Madras Co-operative Societies Act (VI of 1932), section 51—Scope of. 


Bias—To whom could be attributed. 


The Board of Directors of a Co-operative Society, in considering the objections 
to the nominations for the election of members of the Board, is not a Statutory 
Tribunal with authority to determine the rights of parties. It may be that the 
Directors at a meeting of the Board discharge the functions entrusted to them by the 
regulations. But the regulations being amed by the Society itself have no 
statutory force. It is only against bodies having legal authority to determine 
questions affecting the rights of subjects that the jurisdiction of the High Court under 
Article 226 of the Constitution could be invoked. 

Section 51 of the Madras Co-operative Societies Act is wide enough to include 
a dispute relating to election of directors of a Co-operative Society and a dispute 
relating to the validity of a nomination will also be covered by it. 


(1960) 2 M.L.J. 392, approved. 

As the Board of Directors of a Co-operative Society are not occupying a 
judicial or quasi-judicial office there could be no application of the principle of 
bias to their actions. 

T. V. Balakrishnan and N. Vanchinathan, for Appellant. 

The Advocate-General (V. K. Tiruenkatacharl), R. Gopalaswam} Ayyangar and 
K. N. Balasubramanyam, for Respondent. 


R.M. SS Appeal dismissed. 
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_ Vreriswami; $. 3 Alagi Alamelu v. Ponntiah; 
toth February, 1961. S.A. No. 850 of 1958. 
Practice—Injunction—Suit for pests title T pa oe be tad ie 
the property—Defendant claiming to be owner—. s unlawful possession— 
baa be protected by injunction against the defendant. 
A person in wrongful possession of property is not entitled to be protected 
against the lawful owner by an order of injunction. When once a Court finds that 
a plaintiff’s possession of property is wrongful such possession cannot be protected 
by assistance of Court. The fact that if the lawful owner were to institute a suit, 
he might possibly fail on the ground that he was not in possession within twelve 
years of suit, could make no difference and cannot be a justification for the issue of 
an injunction maintaining the wrongful possession of the plaintiff. 
M. Natesan, for Appellant. 
A. Sundaram Ayyar, for Respondent. 
R.M. . —— 


Appeal allowed. 

[FuLL Bexan. ] 
Rajamannar, C.F., Vesraswami Moolchand Kevalchand Daga v. 
and Venkatadri, FF. Kissindoss Girdhar Doss. 
2th February, 1961. L.P.A. No. 96 of 1956. 


Arbitration Act (X of 1940), sectlon 39 (2)—Bar of appeal—Scope of—‘ Second 
“Appeal ’°—Meaning of. l : 

Letters Patent (Madras), Clauses 15 and 44—Judgment by a single Fudge of the High 
Court setting aside an order of the lower Court under sechon 39 of the Arbitration Act—If 
appealable under clause 15—Clause 44 of the Letters Patent—Hffect. - 

An appeal under clause 15 of the Letters Patent (Madras) would normally 
lie from an order of a single Judge of the High Court provided the order is a judg- 
ment within the meaning of that clause. Clause 44 of the Letters Patent is in 
general terms and provides that the provisions of the Letters Patent are subject to 
the Legislative powers of the Governor-General. It only provides that in the ex- 
ercise of such legislative powers all the provisions of the Letters Patent may in all 
respects be amended and altered. It is no doubt true that the term “ second appeal ” 
in section 39 (2) of the Arbitration Act is not used in the narrow and technical sense 
of a second appeal under section 100 of the Civil Procedure Code but means a 
further appeal, that is numerically a second appeal. But the further appeal 
contemplated is to the Court of-a higher grade. Hence an appeal under clause 15 
of the Letters Patent from one judge of the High Court to two or more judges of the 
same High Court cannot fall within the category of ‘ second appeal’ mentioned in 
section 39 (2) of the Arbitration Act. 

LL.R. g Cal, 428 (P.C.) followed. 


8 M.L.J. 231, LL.R. 22 Mad. 68, 11 M.L.J. 346, LL.R. 25 Mad. 
ite 4 5 555 


There is thus nothing in section 39 (2) of the Arbitration Act, either in express 
terms or by necessary implication, which amends or alters Clause 15 of the Letters 
Patent restricting the right of appeal conferred thereunder. 

(1945) 1 M.L.J. 54: LL.R. 1945 Mad. 564; (1955) 2 M.L.J. 363: I.L.R. 
1956 Mad. 547, held not good law. 2 

Hence an appeal under Clause 15 of the Letters Patent would lie from the judg- 
ment of a single Judge of the High Court setting aside an order of the City Civil 
Court under the provisions of section 39 of the Arbitration Act. Section 39 (2) 
of the Arbitration Act read with Clause 44 of the Letters Patent does not have the 
effect of barring such appeal. 


Case-law referred and discussed. 
D. Ramaswamy Amone and P. Xyishnaswemy, for Appellant. 
or . 


S. Vald Respondent. , 
RM. c Objection overtuled, 
M—-NRG . 


fo 


Jagadisan aid’ Kailasam, 77. Union of India by G.M., B.B. & C.I. 
10th March, 1961. : Ry. Co, v. Sitaramiah. 
S.A. No. 387 of 1958. 


Limitation Act (EX of 1908)—<Article 30—Damages for injury to goods—Limitation— 
How computed, . ` 

For purposes of a suit for compensation for damages to goods against a carrier 
the limitation will run under Article g0 of the Limitation ‘Act from the date on which 
the consignee became aware of the damage. The date of repudiation of the claim 
by the carrier cannot be the starting point of limitation in such cases. 

(1955) 1 M.L.J. 406; A.I.R. 1941 Cal. 304, differed. 
S. S. Ramachandra Ayyar and S. R. Kumaraswami, for Appellant. 
T. Krishnaji, for Respondent. er: : 


RM. ` ——— Appeal allowed. 
[Furt Benca] . DRS 
Rajagopalan, Srinivasan and Venkatadri, JF. S.A. No. 1048 of 1957. 

-  arst April, 1960. L.P.A. No. 55 of 1959. 


._ Madras Agriculturists Relief Act (IV of 1938), section 13—Debts incurred afler the 
commencement of the Ach-——Re-opening of payments made by a debtor in accordance with the 
contract and appropriated towards interest, if permissible. i ame 

Section 1g of the Madras Agriculturists Relief Act (IV of 1938) does not render 
the payment of, or a contract to pay, interest on a debt incurred after the commence- 
ment of the Act at a rate higher than that prescribed therein, illegal or automatic 
discharge of interest stipulated at a rate higher than the one prescribed therein, 
Such excess interest is only made irrecoverable if the creditor seeks to enforce the 
debt in a Court of law. The logical result of the decision of the Full Bench in 1958 
(2) M.L.J. 568 is that a debtor cannot demand re-opening of the transaction and 
re-calculation of the interest on the basis of the earlier bond. It must necessarily 
follow that in cases where he has in fact paid the interest at the contract rate and 
discharged his obligations in respect of interest, he cannot have the transaction re- 
opened, and the amount paid as interest at the contract rate re-appropriated in a 
different manner. so 

1956 (2) M.L.J. 189 is inconsistent with the principle laid down in 1958 (2) 
M.L.J. 568 and is no longer good law. 

Section 13 is different in scope from sections 8and g. The words “ Interest 
due ” in the context must necessarily mean interest which is still payable, some- 
thing to be paid in future, as distinguished from something which has happened in 
the past, something to be recovered by legal process. __ > 


L.R. (1905) 2 K.B. 307, referred to. 

(1957)2 A.W.R. 53 (F.B.), not followed. f 

Section 72 of the Contract Act has no application. Section 13 of Act (IV of 
1938) only denies to the Creditor the right to recover through Court interest at the 
contract rate if it exceeded the rate provided in the section. The contract is not 
alleged to be nor is the payment at the higher rate illegal. There can be no question 
of any mistake in law in regard to such a payment voluntarily made by the debtor. 

(1961) 1 M.L.J. 172 and (1961) 1 M.L.J. 240, referred to. 

T. A, Ramaswamy Reddiar, for Appellant in S.A. No. 1048 of 1957. 

V. C. Veeraraghavan, for Respondent in S.A. No. 1048 of 1957. 

D. Ramaswami Iyengar and T. R. Mani, for Appellant in L.P.A. No. 55 of 1959. 

K. Vaitheeswaran, for Respondent, in |.P.A, No. 55 of 1959. 

BS. +, Ordered accordingly. 





ry Vy 
l 


II 


[Furt Benon]. 


Rajagopalan, Fagadisan and Collector of Tiruchirapalli v. 
rinivasan, JJ. Trinity Bank. 

grd March, 1961. A.A.O. No. 120 of 1957 and 
C.R.P. No. 512 of 1957. 


Crown debis—Priority—When could be claimed —Mortgages—Sutt to recover a mortgage 
debt—Appointment of receiver pending action to collect the rents and profits of the mortgage 
properties—Effect—Mortgagee, if entitled to a first charge over the collections. 


An order of appointment of a receiver in an action by a simple mortgagee or an 
equitable mortgagee to recover the mortgage amount with a direction to him to collect 
and deposit to the credit of the suit the rents and profits from the hypotheca, but 
without an order of appropriation or allocation of the same in favour of the mortgagee, 
does not amount to a charging order in favour of the mortgagee over the said collec- 
tions. Independently of an order of appointment of a receiver a simple mortgagee 
or an equitable mortgagee or a charge holder in respect of an immovable property has 
no security over the rents and profits accruing from that property. The mortgagee 
can have no greater rights over such collection by reason only of such appointment of 
a receiver. Hence such a mortgagee cannot claim a priority over such collection in 
preference to Crown debts. 


54 Mad. 565 ; 41 L.W. 495 and I.L.R. (1939) Mad. 496, overruled. 

(1940) 1 M.L.J. 429 and (1953) 1 M.L.J. 496, conclusion agreed to and not the 
rehsoning. 

tr Rang. 467, followed. 

12 Rang. 437, 14 Rang. 292 and I.L.R. (1957) A.P. 505,.dissented from. 


The rule of priority of Crown debts can apply and be enforceable only as between 
unsecured creditors of equal degree. The priority of the Crown cannot rank as 
against a secured creditor so as to deprive him of his security or to affect or injure his 
rights as such secured creditor. 


C. S. Rama Rao Sahib and S. Ranganathan, for Appellant. 
R. Ramamurti Ayyar, P. S. Srisailam and V. S. Ramakrishnan, for Respondents. 


R.M. — Orders accordingly. 
Jagadisan, F. Muthukrishna Chettiar v. 
14th March, 1961. Meenakshi Ammal. 


S.A. No. 16 of 1956. 


Indian Registration Act, section 17 (2) (vt)—Scope of—Compromise decree—When 
exempt from registration. 


The effect of clause (vi) of section 17 (2) of the Registration Act is to limit its 
operation to any decree or order of a Court except a decree or order which is the 
result of a compromise and which comprises immoveable property extraneous to the 
suit or proceeding which ended in the compromise. In other words a compromise 
decree comprising immoveable property not forming the subject-matter of the suit 
is not exempt from registration. The decree or order mentioned in clause (vi) 
not merely covers the operative part of the decree but’also the compromise if any 
‘between the parties which has been recorded by the Court and which is in some 
‘way incorporated or made part of the decree. 


L.R. 46 I.A. 240, followed. 

43 Mad. 688, referred. 

P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. 

K. Kalyanasundaram, for Respondent. 

R.M. —— e Appeal dismissed. 
M.—NR C { 
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Srinivasan, F. - Gopal Udayar v. 
‘16th March, 1961. Thanapala Udayar. 
a i z C.R.P. No. 211 of 1960. 

Madras Indebied Agriculturists (Repayment of Debts) Act (I of 1955), sectlon 4— 
Effect of. 

Section 4 of the Madras Indebted Agriculturists’ (Repayment of Debts) Act , 
1955, lays down the rights and obligations between the parties to a transaction in. 
variation of the contract they have entered into. It provides that a debt shall be 
payable in a particular manner, viz., in instalments and fixes a date for such instal- 
ments. Hence each instalment furnishes a cause of action for the creditor and he 
can sue for the recovery of that instalment if it is not paid within the time prescribed. 
The saree of limitation for such cases will be governed by Article 74 of the Limi- 
tation Act. 


(1959) 2 M.L.J. 423, explained. 
(1959) 1 M.L.J. 312, referred. 
N. K. Ramaswamy, for Petitioner. 


K. Swamidurai and Herbert Cheliah, for Respondent. i 
R.M. i — Petition allowed. 
Kunhammed Kutt, F. i Minor Rajadurai v. 
22nd March, 1961. Kunjurasu Vanniar, 


C,R.P. No. 1412 of 1960, 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4-A (4) and (5) 
— Joint family owning land in excess of 13% acres—Right of a member ' for restoration of 
possession. 

When a Hindu joint family represented by its manager were the landlord under 
whom a tenant holds lands, no member of the family could be said to have any speci- 
fic share in such land, and if the family as such owns land in excess of 134 acres. 
on the relevant date, no member of the family could recover possession of land. 
under sub-section (1) of section 4-A of the Madras Cultivating Tenants Protec- 
tion Act, 1955, in view of the express provisions of sub-sections (4) and (5) of that 
section. 


K. S. Naidu and R. Vijayan, for Petitioner. 
R. Sundaralingam, for Respondent. 


R.M. —_—— . Petition dismissed, 
Kunhammed Kutti, J. Parimanam v. Ramanatha Iyer. 
22nd March, 1961. {C.R.P. Nos. 1745 of 1958, etc., to 
600 of 1959.. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—Cultloating 
tenanits—Who are—Tenancy agreement express or implied—Mere agreement to share the crop: 
without creating any interest in land—If would amount to a tenancy agreement. 


In order to come within the definition of ‘cultivating tenant’ under the pro- 
visions of the Madras Cultivating Tenants (Payment of Fair Rents) Act, 1956, the 
holding of the land by the person claiming to be the tenant should be under an agree- 
ment of tenancy express or implied. In order to create the relationship of lessor 
and lessee there should be transfer of an interest inland. Though the nomenclature 
used in the document such as lease or license, master and servant, etc., may not be 
conclusive, still ifon a construction of the terms of a document it is clear that no 
interest in land is created in favour of the cultivator, the relationship of lessor and 
lessee cannot be said to have come into existence. Mere exclusiveness of posses- 
sion would not be conclusive to decide the question where land is cultivated under 
an agreement with the land owner under which the latter has reserved to himself 
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the right to resume cultivation at any time on payment of the remuneration due to 
the cultivator till. then. It cannot be said that there is any Jease or transfer of 
interest in the’ land to the cultivator in such cases and such a, cultivator cannot 
come within the definition of a cultivating tenant under the Act. 


(Scope of the Legislation and nature of the documents in* the case, explained.) 
Case-law, referred. ' : . 
V. P. Raman and P, Samuel, for Petitioners. 

`. K. 8. Desikan, K. Raman, S. Annadoral, for Respondents. ` 


R.M. — Petition dismissed. 
Kunhammed Kutti; F. Mannargudi Municipality v. 
23rd March, 1961. Mannargudi Bank, Ltd. 


C.R.P. No. 2215 of 1959, 


Madras District Municipalities Act (V of 1920), section 93, Schedule IV, Rule 19 (2), 
Explanation—<Applicability—Notice of fee served under section 29 of the Income-tax 
Act—If includes assessment order—Legality of leoy—When could be questioned. : 


Having regard to the form and content of a notice of demand under section 29 
of the Income-tax Act, it is only reasonable to construe that the notice of demand 
contemplated to be produced under the Explanation to rule 19 (2) of Schedule IV 
of the Madras District Municipalities Act, as including an assessment order and form, 
production of which will amount to a substantial compliance with the require- 
ments of the Explanation provided it is for the year comprising the half year in 
question. , : 


The Explanation is not restricted only to cases of business in money-lending 
but covers all cases not coming under sub-rule (1) (b) and sub-rule (2) of rule 18. 
The procedure contemplated under the Explanation can be adopted by the assessee 
even where a return has been submitted by him under rule 19 (1). 


Where profession tax is levied by a Municipality in contravention of the pro- 
cedure laid down in the Explanation to rule 19 (2) of Schedule IV of the Madras 
District Municipalities Act, the levy will be illegal and the civil Court will have 
jurisdiction to set aside the same. 


M. M. Ismail, for Petitioner. 
R. Ramamurthi Ayyar, for Respondent. 


R.M. __ Petition dismissed. 
Ramachandra Iyer, F. Jaya Sankar v. Chandra Mouleeswaran. 
24th March, 1961. C.R.P. No. 1697 of 1960. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 25 (a) and (d): 
30 and 38—Applicability—Sult for a declaration of the plaintifs right to joint possession 
with the defendant as trustees—Valuation for purposes of Court-fee. 


The provisions of sections 25 (a) and go of the Madras Court-fees and Suits 
Valuation Act will apply only to cases where the plaintiff seeks exclusive’passession. 
Section 38 would apply only to cases where joint possession is sought as substantive. 
relief and not as a consequentional one. Where joint possession is sought as a conse- 
quential relief there is no specific provision in the Act and it is the residuary pro- 
vision of section 25 (d) that would apply to such cases. 


T. R. Ramachandran and K. Chandramouli, for Petitioner. À 
K. S. Champakesa Ayyangar and K. G. Srinivasan, for Respondent. 
The Government Pleader (A, Alagiriswami), for the State. 


R.M. — - e Petition allowed 


Ramachandra Iyer and Ramaswami Chettiar v. 
Kunhammed Kutt, FF. : ~ Raja Kuppa Chetti. 
goth March, 1961. S.A. No. 615 of 1957. 


Hindu Law—Minor—Notice by guardian demanding partition on behalf of minor— 
Severance of status —Whether in the interests of the minor and bensficlal to him—If could be 
gone into in proceedings other than a general suit for partition. 


It is now well-settled that under the Hindu Law there is no distinction between a 
major coparcener and a minor coparcener so far as their rights in the joint family 
properties are concerned. As any other coparcener a minor coparcener too has 
a right by a unilateral declaration on his part to effect a division in status in the 
family so far as he is concerned, without effecting an actual partition. But as a 
minor cannot be held to have a volition of his own, a guardian or next friend acting 
on behalf of the minor is allowed to exercise such a volition subject to the condition 
that it is approved by the Court as a safeguard to the minor’s interest. The approval 
of Court necessary to make the declaration of severance in status by the guardian 
effective being only to safeguard the minor’s interest, it should be available in any 
proceedings where the issue arises, It is not necessary that a general suit for parti- 
tion should be filed to decide the question of the binding nature of the notice of- 
demand for partition made on behalf of a minor. ; 


(1959) 2 An.W.R. 140, differed. 

(1959) S.C.J. 138, referred. ʻ 
V. V. Raghavan and V. Srinivasan, for Appellant. 

T. V. Balakrishnan, for Respondent. 


R.M. Appeal dismissed. 
Kailasam, F. Ponmalai Goundan v. Settia Goundan. 
30th March, 1961. C.R.P. No. 243 of 1960. 


Provincial Insolvency Act (V of 1920), section 28 (2)—Sulé by a creditor against 
the divided son of a Hindu family in regard to a debt incurred by the father as manager of the. 
erstwhile joint family and subsequently adjudged insolvent—Leave of insolvency Court—if 
necessary. 

There is no prohibition in law against a creditor filing a suit against the sons 
in regard to a debt incurred by the father as manager of the joint family for joint 
family purposes, even though subsequently they became divided and the father is 
adjudged insolvent. Section 28 (2) of the Provincial Insolvency Act could not be 
a bar to the filing of such a suit against the sons as the sons were divided and their 
share does not vest in-the Official Receiver and as such the question of obtaining 
the leave of the insolvency Court does not arise. 


(1942) 1 M.L.J. 173, referred, 


Where the debt is incurred by the father for joint family purposes before parti- 
tion the son’s liability to pay the debt out of the family properties in his hands 
continues even after the partition. But the right to sell the son’s share does not vest 
in the Official Receiver on the insolvency of the father. Hence section 28 (2) of 
the Act cannot bar a suit against the son against whose assets the insolvency Court 
has no control. 


P. C. Parthasaratht Ayyangar and P. Narasimhan, fo Petitioner. 


K. Raman (emicus curiae), for Respondent. 


R.M. Petition dismissed. 
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Jagadisan, J. Kulandayan v. Omayal Achi. 
grd April, 1961. ». S.A. No. 1144 of 1958; 


Princlpal and Agent—Accounting—Duty of agent to account—When arises—Suit for 
account—Limitatlon—How computed. 

Limitation Act—Article 85 —Computing of period of Kmitation—How made. 

In cases of principal and agent where the agency itself is terminated, the 
principal can maintain a suit for account against the agent without a prior 
demand before the institution of the suit. Hence the period of limitation will start 
from the date of the termination of the agency. Where the agency is still conti- 
nuing however the period of limitation will commence from the date of demand for 
account and refusal which is the basis of the cause of action. Rendition of account 
does not mean a mere physical handing over of the books of account by the agent 
to the principal. 


K. S. Desikan and K. Raman, for Appellant. 
R. Srintoasavaradan and R. S. Venkatachari, for Respondent. 


R.M. l Appeal dismissed. 
Srinivasan, F. Minakshisundara Gramani v. 
7th April, 1961. Ramachandra Mudaliar. 
e C.R.P. No. 110 of 1960. 


Madras Indebted Agriculturists (Repayment of Debis) Act (I of 1955), section 4 (1) and 
(7) and Civil Procedure Code (V of 1908), section 48 (1) (b)—Effect on period of limitation. 

Since by reasons of section 4 (1) of the Madras Indebted Agriculturists (Repay- 
ment of Debts) Act, 1955, a decree of Court gets converted into a decree for payment 
of the amount in instalments on specified dates and it is deemed under sub-section 
(7) to be a subsequent order of Court directing payment of money on specified dates 
the period of limitation for purposes of section 48 of the Civil Procedure Code in 
such cases will have to be computed in respect of the instalments in default. 


S. V. Rama Ayyangar, for Petitioner. 
T. R. Kothandarama Mudaliar, for Respondent. 


R.M. — l Petitlon dismissed. 
Srinivasan, F. Ganapathi Pillai vê 
14th April, 1961. ‘ Irudayaswami Nadar. 


C.R.P. No. 230 of 1960. 


Contract Act (IX of 1872), sectlon 7o—Claim for compensation on quantum meruit 
Sor work done—Basis of—Express pleading—lf necessary. 


Relief under section 70 of the Contract Act can be given even if the party seeking 
the relief has based his claim on an express agreement in that regard and has failed 
to establish the same. The basis of the statutory relief is that where a party to 
a contract has rendered service to another, not intending to do so gratuitiously and 
the other person had obtained some benefit, the former is entitled to compensation 
for the value of the services rendered by him. - ; 


A.I.R. 1944 Mad. 344; A.I.R. 1951 Nag. 431, doubted. 
(1961) 1 M.L.J. (N.R.C.) 30, referred. 
T. R. Srinivasan, for Petitioner. 
G. Ramasami and S. M. Subramanyam, for Respondent. 
`e 
R.M. — Petition allowed. 
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i ney - Murugesan v. Collector of Madras. 

Igth April, 1961. * W.P. No. 45 of 1961. 
` Madras Land Enforcement Act (III of 1905), section 15-A and Madras City Tenants? 


Protection Act (III of 1922)—Applicability—Eoiction of tenants in occupation of Government 
land after the expiry of the lease or termination of the tenancy. 


n Section 15-A of the Madras Land Encroachment Act, 1905, inserted by the 
Amendment Act of 1960, specifically provides that persons remaining in possession 
of Government land after the expiry of the lease granted to them or the termination 
of the tenancy, shall be deemed to be in unauthorised occupation of such land and 
will be liable to be evicted by the coercive process under section 6 of the Act. The 
Madras City Tenants’ Protection Act could have no application to lands owned by 
the Government under the well-known and accepted principle of common law that 
the rights of the Crown in respect of the disposal of its land cannot be affected by 
any statute or rule of law. 


Messrs. Row and Reddy, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari), The Additional Governmen 
Pleader (M. M. Ismail) and V. V. Raghavan, for Respondent. 


R.M. —— Petition dismissed. 
Ramachandra Iyer, F. Rajammal v. Chinnakkannu. 
2oth April, 1961. ` C.R.P. No. 1626 of 1959. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), sectlon 4-A (1) and (3) 
— Construction of. 


Interpretation of Statutes—Same expression in different sections or sub-sections of a Statute 
—When could be given an extended or restricted meaning to avoid absurd or unjust results. 


A literal interpretation of section 4-A (3) of the Madras Cultivating Tenants’ 
Protection Act, 1955, giving the same meaning to the term ‘cultivating tenant’ as 
in sub-section (1) of the section would render nugatory the very provisions of the 
section and the right conferred on the landlord and the machinery set up to enforce 
the right. A literal reading of sub-section (3) of section 4-A would mean that a 
tenant can defeat the beneficient provisions of sub-section (1) by offering to pay the 
contractual rent and the officers under the Act will have to exercise their jurisdiction 
only at the whim and caprice of the tenant. Hence the term ‘ cultivating tenant’ 
in section 4-A (3) will have to be given a more restricted meaning, viz., those who 
Will be entitled to the benefit of the Madras Cultivating Tenants (Fixation of Fair 
Rent) Act (XXIV of 1956). It is only by adopting such a restricted construction 
of the term in the sub-section that the repugnancy could be avoided. On the basis 
of this interpretation the combined effect cf sub-sections (1) and (3) of section 4-A 
of the Act will be: 


(a) a landlord owning less than 5 acres of land can resume under section 
4-A (1) of the Act half the lands leased out to a tenant if he requires the same bona- 
Jide for personal cultivation. 


(b) If the tenant in such a case happens to be one who cultivates less than 
6-2/3 acres either as owner or as a tenant or both, he can successfully resist the land- 
lord’s application under sub-section (3) of section 4-A by offering to pay the con- 
tractual rent for half the portion of land sought to be resumed. He will have the 
benefit of the Fair Rent Act only for the other half. 


(c) If the tenant is not entitled to the benefits of the Fair Rent Act, 1956; 
the statutory right of the landlord under sub-section (1) of section 4-A of the Cultiva- 
ting Tenants’ Protection Act, 1955, will have to be given effect to. That means a 
cultivating tenant who enjoys more- than 6% acres of land and is as such outside 
the scope of the Fair Rent Act, 1956,cannot resist a landlord’s application under 
section 4-A (1) of the Cultivating ‘Tenants’ Protection Act,1955, by offering to pay 
rent as contemplated by section 4-A (3). 


é 
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(Scheme of the Act analysed—Object of the legislation and interpretation 
of statutes explained.) 


Where a literal adherence to the words in an enactment would result in absurdity 
or inconvenience or injustice so as to amount to a repugnance to the statutory 
intention, and the words used are capable of a more restricted interpretation as well, 
the Court can adopt a more limited construction of the statute than what the words 
in their ordinary significance would connote. For this purpose it would be necessary 
to see (1) whether the language employed in the statute would be capable of a res- 
tricted interpretation and (2) whether the intention of the Legislature i; clear to 
show that it must have intended only the restricted interpretation of the provisions. 


(Case-law and texts referred—Rule explained). 
R. Venkatachalam, for Petitioner. 


V. Venkatesan and C.F. Louis, for Respondent. 


R.M. — Petition allowed. 
Ramachandra Iyer, F. Narayanan v. Collector of Customs, Madras. 
20th April, 1961. W.P. No. 1045 of 1958. 


Iniport Control Order (1955) and Sea Customs Act (VIII of 1878), section 30—Limiting 
factor for purpose of clearance through customs—Licence of a specified value—Goods imported 
really worth more but imported at lesser price under the contract between the parties—Contract 
price within the limit prescribed under the licence—Customs authorities if could adopt the value 
under section 30 of the Sea Customs Act. 


In cases of licences issued under the Import Control Order, 1955, the limiting 
factor for purposes of clearance through customs is the value of the goods imported, 
which is the approximate C.I.F. value. Where the C.I.F. value is within the limit 
permitted under the license the importer has a right to import the goods under his 
license. It is no doubt true that in cases where the invoice price is a camaflouge 
to hide the real price it will be open to the Import Control Authorities’ to ascertain 
the real price of the goods. But where the price is really what is agreed under the 
Contract between the parties, the mere fact that the importer got the goods at a 
bargain price will not enable the authorities to fix the price of the goods 
imported on the basis of section 30 of the Sea Customs Act. a seller is willing 
to sell his goods for considerably low value than its market price the C.I.F., price 


cannot be said to be anything other than what is stipulated by the parties as the 
price 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. _ Rule absolute. 
Srinivasan, F. Venkatarama Iyer v. Asaan Mohd. Rowther. 
arst April, 1961. C.R.P. No. 2099 of 1959. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 3 and 4—Culti- 
gating tenant sub-leasing the lands—Whether outside the Act. 

Under section 3 (2) (b) of the Madras Cultivating Tenants’ Protection Act, if 
a tenant sub-leases the land he is liable to eviction under section 4 (a) and (b) of the 
Act for that very reason. The mere fact that the tenants has ceased to cultivate 
the lands by reason of such sub-lease, does not mean that he goes outside the scope 
of the operation of section 4 (a) and (b). 


A. Ramanathan, for Petitioner. 
S. Mohan and T. Satyadev, for Respondent. 
R.M. ——*— , Petition allowed. 
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Rajamannar, C.J., and Kailasam, 7. Sha Rikabdoss v. 
4th May, 1961. Collector of Gustoms, Madras. 
W.A. No. 137 of 1960. 


Imports Control Order (1955)—Electrical insulation material—Separate classification 
of material as adhesive tape and sack insulating tape—If could be deemed to be the same. 


Though it is true that there could be no estoppel precluding the customs 
authorities from ever correcting a mistaken view taken by them in classifying cer- 
tain goods under one head or the other, still where there has been a classification 
of certain goods as ‘adhesive tape’ and ‘black insulating tape’. which are 
treated as separate and distinct and which has been so understood by the importer, 
the trade and the authorities, it is not open to the authorities to put the ‘ black 
insulating tape’ into the category of ‘adhesive tape’ even assuming that the black 
insultating tape has an adhesive quality. Such goods cannot be taken out of its 
category simply because it has an adhesive quality and may fall within the other 
classes of adhesive tape. 

V. G. Gopalaratnam for L. V. Krisknaswami Ayyar, for Appellant. 


The Additional Government Pleader (M. M. Ismail), for Respondent. 
R.M. — Appeal allowed. 


Ramachandra Iyer, O.C. J., and Ramakrishnan, F. Desikachari v. 
21st June, 1961. Associated Publishers, Lt. 
W.P. Nos. 169 to 171 of 1961. 


Industrial Disputes Act (XIV of 1947), sections 2 (00) and 25-E and Working 
Journalists (Conditions of Service) and Miscellaneous Provisions Act (XLV of 1955), 
section 5—' Retrenchment ’—Retirement on attaining the age of superannuation—When 
retrenchment. 


Under the definition of the term ‘retrenchment’ in section 2 (00) of the 
Industrial Disputes Act, even a retirement from service will be a retrenchment unless 
the retirement is voluntary or the contract of service provides for the age of retire- 
ment. The word ‘ retire’ in its reflexive use would mean ‘ to remove from service,. 
A mere submission of the employee to the termination of service by the employer 
cannot be said to be a voluntary act of the former. A voluntary retirement is the 
act of the employee. The mere fact that the management postponed the operation 
of their order by a few months as an act of grace, which the employee accepted, 
could not mean that the employee has agreed to retire after that period so as to make 
his retirement voluntary. If what has been done is a retrenchement, the mere fact 
that the management omitted to follow the procedure prescribed by section 25-F 
of the Act cannot make it any the less a retrenchment, though such irregularity in 
procedure might give the employee concerned a right to question the validity of the 
order in appropriate proceedings. The order will not Become non-est and where 
the employee has accepted the order as a retrenchment he must proceed on the basis 
of the factual existence of the order. 


Where the Labour Court misconstrues the provisions of section 2 (00) of the 
Industrial Disputes Act and refuses to apply the provisions of section 25-F of the 
Act as a result thereof, it amounts to an error of law apparent on the face of the 
record and the order is liable to be quashed under Article 226 of the Constitution. 


The Advocate-General (V. K. Tinwenkatachari) and R. G. Rajan, for Petitioner. 


R. Ramamurtht Ayyar and T. S. Rangarajan, for Respondent. 
RM. Rule absolute. 
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[Supreme Court.] 


S. K, Das, M. Hidayatullah, and Mahabir Prasad Khemka v. 
F. C. Shah, FF. The Commr. of Income-tax, West Bengal. 
17th July, 1961. G.A. Nos. 347 and 350 of 1960. 


Constitution of India (1950), Article 136—Competence of appeal—Scope. 

In our opinion, no special circumstances exist, on which the appellants can claim 
to come to this Court against the decision of the Tribunal, by oe the decision of 
the High Court on the question referred and the refusal of the High Court to call 
for a statement of the case from the Tribunal on questions which the Tribunal 
refused to refer to the High Court. The appeals are, therefore, within the rulings 
of this Court in Chandi Prasad Chokani v. State of Bihar (Civil Appeals Nos. 170 to 172 
of 1959 decided on 24th April, 1961) and Indian Aluminium Co., Lid. v. Commissioner 
of Income-tax (Civil Appeal No. 176 of 1959 decided on 24th April, 1961), and must 
be regarded as incompetent. 

N. C. Chatterjee and A. V. Viswanatha Sastri, Senior Advocates (D. N. Mukherjee, 
Advocate with them) for Appellants. 


K. N. Rajagopal Sastri, Senior Advocate, (D. Gupta, Advocate, with him) for 
Respondént, 


G.R. — Appeals dismissed. 
e[Suprime Court.] 

S. K. Das, M. Hidayatullah, and Commissioner of Income-tax, 

J. C. Shah, FF. Bombay, City II v. Shankuntala, 

18th July, 1961. CG. As. Nos. 125, 231 and 447 of 1960. 


Income-tax Act (XI of 1922)—Sections 18 (5) and 23-A—Scope. 


The question referred to the High Court was “Whether the dividend income of 
Rs. 54,307 is to be assessed in the hands of the assessee, the Hindu undivided family ?” 

Applying its earlier decision in ‘Howrah Trading Co., Lid. v. Commissioner of. 
Income-tax, Central Calcutta, (1959) S.C.J. 1133 : (1959) 36 I.T.R. 215), the Court 
held that no valid reason existed as to why the expression ‘share-holder’ as used in 
section 18 (5) should mean a person other than the one denoted by the same expres- 
sion in the Indian Companies Act, 1913. ‘Similarly, we see no reason why the 
expression ‘ share-holder ° in section 23-A should not have the same meaning, namely, 
a share-holder registered in the books of the company. It would be anomalous 
if the expression ‘share-holder’ has one meaning in section 18 (5) and a different 
meaning in section 23-A of the Act ; for that would mean that a Hindu undivided 
family treated as a share-holder for thepurpose of section 23-A would not be entitled 
to the benefit of section 18 (5) of the Act. 


The position of a Hindu undivided family vis a-vis a partnership was considered 
by this Court in Charandas Haridas v. Commissioner of Income-tax, Bombay, (1960) 
39 I.T.R. 202 : (1960) S.C.J. 929 ; Commissioner of Incoms-tax, Bombay v. Nandlal 
Gandalal (1961) 1 S.C.J. 342 : (1960) 40 I.T.R. 1. 

K. N. Rajagopal Sastri, Senior Advocate, for Appellant. 

A. V. Viswanatha Sastri, Senior Advocate, for Respondents. 


G.R. — Appeals dismissed. 
[SurremE CovrrT.] 

P. B. Gajendragadkar, K. N. Wanchoo The State of Andhra Pradesh v. 

and K. C. Das Gupta, F7. Thadi Narayana. 

24th July, 1961. Cr. App. No. 112 of 1961 


and Cr. App. No. 222 of 1959. 
Criminal Procedure Code (V of 1878), sections 236 10,238, 423, 403 and 439—Scope. 
In our opinion therefore, the power conferred by section 423 (1) (6) (i), Criminal 
Procedure Code, is intended to be exercised in cases falling under sections 2 36.to 238 
M—NRQ t e 
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of the Code. We would accordingly hold that the power conferred by the expression 
“ alter the finding ” does not include the power to alter or modify the finding of 
acquittal. The finding specified in the context means the finding as to conviction, 
and the power to alter the finding can be exercised in cases like those which we have 
just indicated. ' 

Relying upon its earlier judgment (1956) S.C.J. 150 : (1956) 1 M.L.J. (S.G.) 
92: (1955) 2 S.C.R. 1049 the Court observed “ there is nothing about the trans- 
position of the sentence under section 423 (1) (b). It only provides for altering 
the finding and maintaining the sentence, and that can apply only to cases where 
the finding of guilt under one section is altered to a finding of guilt under another. 
The section makes a clear distinction between a reversal of a finding and its alter- 
ation. These observations seem to take the same view of the scope and effect of 
the provisions of section 423 (1) (b) as we are inclined to do.” 

In the result Criminal Appeal No. 112 of 1961 preferred by the respondent 
Thadi Narayana is allowed and the High Court’s order passed in Criminal Appeal 
No. 237 of 1957 by which case against her had been sent back for retrial on the 
original charges against her under sections 302 and 392 of the Indian Penal Code is 
set aside. e consequence of this decision is that the order of acquittal passed 
in her favour by the trial Court in respect of the said offences is restored. The State 
‘thas not preferred any appeal against the High Court’s decision in Criminal Appeal 
No. 237 of 1957 whereby the conviction of Thadi Narayana in respect of the offence 
under section 411 and sentence imposed on her in that behalf have been set aside 
while ordering her retrial for the major offences under sections 302 and 392 of the 
Indian Penal Code ; and so this latter order of acquittal in respect of section 411 
will stand. In the circumstances of this case this result cannot be avoided. 
Criminal Appeal No. 222 of 1959 preferred by the State against the decision of the 
Full Bench therefore fails and is dismissed. 


K. R. Chaudhuri and T. M. Sen, for Appellant in C.A. No. 222 of 1959 ; and 
Respondent in C.A. No. 112 of 1961. 


P. Ram Reddy, Advocate, for Appellant in C.A. No. 112 of 1961 and Respondent 
in C.A. No. 222 of 1959. 


G.R. Criminal Appeal No. 112 of 1961 
allowed Criminal Appeal No. 222 of 
1959 dismissed. 


[Supreme Court.] 


P. B. Gajendragadkar, K. Subba Rao, Indore Iron and Steel Regis- 
M. Hidayatullah, F. C. Shah and tered Stock-Holders’ Association 
Raghubar Dayal, FF. (Private) Ltd. v. The State of 
26th Fuly, 1961. Madhya Pradesh (in both the 

appeals) 


C.A. Nos. 509 and 510 of 1960. 

Madhya Bharat (now Madhya Pradesh) Sales Tax Act (XXX of 1950)—Essential 
Goods Declaration and Regulation Act (LI of 1952) (Central)—Articles 283 and 372 of the 
Constitution of India. 

The question about the construction of Article 286 (3) of the Constitution of 
India (1950) has been considered by this Court on two occasions. In Sardar Soma 
‘Singh and others v. The State of Pepsu and Union of India, (1954) S.C.J. 393: (1954) 
S.C.R. 955): S. R. Das, J., as he then was, who spoke for the Court has observed 
that it is quite clear that section 3 of Act LIT of 1952 does not affect the Ordinance 
there challenged for the said Ordinance was not made after the commencement of 
the Act, and that Article 286,(3) contemplates a law which can be but has not 
been reserved for the consideration of the President and has not received his 
assent, This position clearly points to post-constitutional law for there can be 
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no question of an existing law continued by Article 372 being reserved for the 
consideration of the President for receiving his assent. This decision supports 
the conclusion that the law contemplated by the first condition specified in Article 
286 (3) must be post-constitutional law. To the same effect are the observations 
made in the majority judgment of this Court in Firm of A. Gowrishankar v. Sales Tax 
Officer, Secunderabad and another, A.I.R. 1958 S.C. 883. 


A. V. Viswanatha Sastri and C. B. Agarwala, Senior Advocates (A.G. Ratnaparkht, 
Advocate, with them) for the Appellant (in both the appeals). 


R.F. Bhave, Government Advocate for the State of Madhya Pradesh, LN. Shroffs 
Advocate, with him) for the Respondents (in both the appeals) 


G.R, — Appeals dismissed. 


[SUPREME CourT.] ` 
P. B. Gajendragadkar, K. Subba Rao, M/s. Ram Chand Jagadish Chand v. 
M. Hidayatullah. F. C. Shah and Union of India. 
Raghubar Dayal, FJ. W.P. No. 1 of 1960. 
8th August, 1961. 


Imports and Exports (Control) Act, 1947, section 3—Section 19 of the Sea Customs 
Act—Articles 14 and 19 of the Constitution of India. 


e The fundamental right of a citizen to carry on any occupation, trade or business 
under Article 19 (1)(g) of the Constitution is not absolute; it is subject to reasonable 
restrictions which may be imposed by the State in the interests of the general public, 
The right of the State to impose controls in the larger interest of the general public 
on imports has accordingly not been denied : nor has the authority of the State to 
issue the Imports (Control) Order, 1955, in exercise of the powers conferred by the 
Imports and Exports (Control) Act providing for imposition of restrictions by 
permitting import of certain goods only in accordance with licences or customs 
permits granted by the Central Government, been challenged. 


If there was evidence to show that in respect of other persons who were in the 
opinion of the committee found also to have inflated the prices in the manner adop- 
ted by the petitioners and still the Controller has granted import licences to those 
persons for the full amount of the export value or a percentage substantially in 
excess of the percentage for which import licence was granted to the petitioners, 
a case of discrimination could have been made out ; but in the absence of such evi- 
dence, we do not think that any case of discrimination is made out. 


A.V. Viswanatha Sastri, Senior Advocate, K. K. Fain and Ganpat Rat, Advocates, 
for Petitioner. 


C. K. Daphiary, Solicitor General of India and R. H. Dabhar, Government Advo- 
cate, for Respondents. ` 


G.R. — Petition dismissed. 
Ramachandra Iyer, F. Zaherunnissa Begum v, 
24th March, 1961. Mohd. Ali. 


C.R.P. No. 2117 of 1959. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 70—Refund—Scope 
of —Mistake—What is. 

“Section 70 of the Madras Court-fees and Suits Valuation Act, 1955, is 
mandatory and provides for refund of Court-fee whenever it is paid by mistake or 
inadvertence. Being a beneficial provision there is no warrant for restricting its 
applicability to mistakes other than mistakes of procedure. A mistake which arises 
as a result of the adoption of an erroneous procedure with the consequent payment 
of Court-fee appropriate to that procedure will‘be covered by the term ‘ mistake’ 
under the section and a refund could be ordered. i 
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Where a suit is filed by mistake in a case which requires only a petition under 
section 47 of the Civil Procedure Code it is a mistake within the meaning of section 
70 of the Court-fees Act meriting an order for refund. 


D. R. Krishna Rao and I. Chakrapani, for Petitioner. 
The Government Pleader (A. Alagiriswmy), for Respondent. 


R.M. — Petition allowed. 
[FuLL BENoH. | 

Ramachandra Iyer, Fagadisan and S. R. Rajender v. N. S. Govindier. 

Srinivasan, FF. A. A. O. No. 51 of 1961. 

30th March, 1961. , G. R. P. No. 515 of 1958. 


Madras City Tenants’ Protection Act (III of 1922) (as amended by Madras Act XIX 
of 1955), section 8—Construction—Order fixing rent under section 7-A—Appealability. 

An appeal lies from an order fixing reasonable rent under section 7-A’of the 
Madras City Tenants Protection Act, 1922, as amended ty Madras Act XIX of 
1955. 

The criterion for determining the maintainability of an appeal is the character 
of the decision under appeal and not whether the proceedings in which the decision 
was given originated on a plaint or an application. The Court would be góverned 
by the ordinary rules of procedure and an appeal would lie from orders, if author- 
ised by the existing rules. . 

(1939) 1 M.L.J. 80: I.L.R. (1939) Mad. 213, overruled. s 

L.R. (1913) A.C. 546 ; (1948) 1 M.L.J. 41 ; L.R. 74 I.A. 264 : I.L.R. (1948) 
Mad. 505 (P.C.) and (1959) 1 M.L.J. 181, followed. 

LL.R. 17 Lah. 146, relied on. 

As the order is appealable no revision lies against such an order. 

T. R. Ramachandran, for Appellants. 

R. Viswanathan for S. Gopalratnam, for Respondents. 


P.R.N. —— C.M.S.A. allowed and 
C.R.P. dismissed, 

Rajagopalan and Zamindar of Ettiyapuram v. 
Srinivasan, FF. Collector of Ti unelvelli. 
Ath April, 1961. S. T. A. No. 35 to 122 of 1958. 


Madras Estates Land Act (I of 1908), section 3 (2) (a) and (d)—Estate—Granit— 
Construction of. 

A grant made several decades back must necessarily receive its interpretation 
in the light of the surrounding circumstances and contemporaneous events that were 
operative then and which led to the grant. The incidents attaching to an estate 
under an original grant may become altered by reason of a re-grant, which the 
Government was entitled to make and it is not a rule of law that in every case the 
terms of the original grant alone should govern the incidents of the tenure. While 
the Permanent Settlement did not purport to interfere with the character of an 
estate, viz., the rights of the holder of the estate vis-a-vis the members of his family, 
it is competent to the Government when it chose to make a grant to impose special 
terms and conditions to regulate the obligations ketween itself and the holder of the 
estate. 

In order to constitute a grant in inam the mere use of the expression ‘inam ° 
or ‘ gift’ is wholly inconclusive unless along with such expression there is an indi- 
cation that the grantee was to enjoy the land either totally free of rent or to have 
partial remission of the Government share of the revenue. 


V. Venkatachari and T. Rengaswamy Iyengar, for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari) and The Government Pleader 
(A. Alagiriswamy), for Respondent. ° 


R.M, —— Appeals dismissed. 
7 a 
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Ramachandra Iyer, 7. Abdul Razack v. Mohd. Shah. 
21st April, 1961. C.R.P. No. 1338 of 1960. 

Civil Procedure Code (V of 1908), Order 1, 1ule 10—Power to implead parties—Scope 
of. 

A party can be impleaded under Order 1, rule 10, Civil Procedure Code, only 
when he is a necessary or a proper party. A person claiming an adverse title to 
the estate of the deceased would neither be a necessary nor a proper party in a suit 
for administration of the estate. Such parties can institute their own suit for protec- 
tion of their rights and they cannot get their claims adjudicated in a suit by a plain- 
tiff for administration. 

S. Kothandarama Nayanar, for Petitioner. 


K. Hariharan and P. Viswanathan, for Respondent. 


RM. `’ — Petition allowed. 
Ramachandra Iyer, F. Village Panchayat of Vaitheeswaran Koil v. 
zist April, 1961. Silasri Subramania Desiker. 


C.R.P. Nos. 577 and 578 of 1960. 


Madras Village Panchayats Act (X of 1950), section 78—Contribution from temples, 
elc., to Panchayat—When could be claimed. 

Under section 78 of the Madras Village Panchayats Act, 1950 it is for the Govern- 
ment to decide upon and direct the payment of contribution to the funds of the 
Panchayats. A panchayat has no right to claim any contribution in the absence 
of an order of the State Government to that effect under section 78 ofthe Act. Such 
a contribution cannot be deemed to be a fee and it is not saved Fy Schedule II, rule 
12 of the Act. The mere fact that contributions were paid before the Act, will not 
make the temple liable to pay the contribution after the coming into force of the 
Act unless the statutory provisions are complied with. 


G. Ramanujam, for Petitioner. 
T. M. Chinnatya Pillai and T. S. Palani Sivagurunathan, for Respondent. 


R.M. —_—— Petition dismissed. 
Ramachandra Iyer and Kannan Lorry Service v. 
Ramakrishnan, FF. Nataraja Motor Service. 
5th May, 1961. W.P.! Nos. 1295 and 1296 of 1960. 


Motor Vehicles Act (IV of 1939), sections 44. and 45—Construction and scope—TFurisdic- 
tion to entertain and dispose of applications for permit—Notification inviting applications for 
grant of stage carriage permit for route within the jurisdiction of specified Regional Transport 
Authority-—Forum for application—Place of residence or principal place o residence of applicant 
— Relevancy. 


The crucial test in regard to the power of a Regional Transport Authority to 
entertain and dispose of applications for the grant of a permit under section 45 of 
the Motor Vehicles Act is whether the route notified is exclusively within his jurisdic- 
tion. It is immaterial whether the applicant for a permit, after he gets the permit 
for that route, desires to apply to the Regional Transport Authority of another 
region, for counter-signature of that permit under section 63 (1) of the Act to enable 
him to ply the vehicle in the jurisdiction of the latter Authority. The place or 
residence, or the principal place of business, of the applicant for a permit, is relevant 
only for the purpose of defining the forum of the application when the route is an 
Inter-District route or an Inter-State route. But it does not affect the jurisdiction 
of the Authority to grant the permit, provided the application is properly made to 
him in regard to a route that lies exclusively within his jurisdiction and for which 
his powers are conferred under section 44 of the Motor Vehicles Act. 
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Provisos (1) and (2) to section 45 of the Act have no application to a case where 
the route notified is neither an Inter-District route nor an Inter-State route ; it is 
only the main part of section 45, which would apply, as it is that” provision which 
gives jurisdiction to the Regional Transport Authority of the region in which it is 
proposed to use the vehicle or vehicles to entertain and dispose of applications for 
a permit. 

Effect of Rule 153-A, Motor Vehicles Rules stated. 

W.P; Nos. 786 and 787 of 1953, applied. 

W.P. Nos. 497 and 102 of 1952, considered. 

S. Mohankumaramangalam, M. N. Rangachari and S. Palaniswami, K. K. Venugopal 
and B. R. Dolia, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari), T. A. Bhyme, and- N. G. 
Krishna Ayyangar, for Respondents. è 


P.R.N. — Rules made absolute. 
Petitions allowed and orders quashed. 

Srinivasan, F. Gnanaprakasam v. M ahboob Ali. 
5th May, 1961. C.R.P. No. 1598 and 1600 of 1959. 


Madras City Tenants Protection Act (III of 1922)—Amendment Act XUI of 1960— 
—Applicability—Section g-A—When could apply to pending proceedings. 

Interpretation of statutes—Retrospective effect of amendment—Object of legistation—Jf 
relevant. 

The right of appeal granted under section g-A of the Madras City Tenants, 
Protection Act, introduced by the Amending Act of 1960, would apply to all pending 
proceedings. The pendency of a revision petition in the High Court vould make 
the proceedings pending within the meaning of the section. Though normally 
a statute should not be regarded as having retrospective effect unless expressly made 
so or by necessary implication, the expropriatory effect of a legislation should be 
taken into consideration in deciding whether the amendment should be applied 
or not to any pending proceedings. Having regard to the policy and the object 
of the City Tenants’ Protection Act, whatever right is conferred on the tenant 
must be limited to the extent necessary to effectuate that purpose. Hence the right 
of appeal under section 9-A of the Act and the amended provisions of section 9 of 
the Act would apply to all pending proceedings. 

T. R. Venkataraman, for Petitioner. 


M. A, Srinivasan, A. Abdur Rahim and Mahaboob Alikhan, for Respondents. . 


R.M. —— Petition allowed. 
Srinivasan, F. Madurai Municipality v. Abdul Razack. 
12th July, 1961. Crl. Appeal No. 106 of 1960. 


Madras District Municipalities Act (V of 1950), sections 175 and 347, Proviso—O fence 
under section 175—If a continuing offence—Limitation for prosecution. 


The Proviso to section 347 of the Madras District Municipalities Act specify 
categorically certain offences as continuing offences and provides a longer period of 
limitation for prosecution for such offences. A scrutiny of the proviso shows that 
only those enumerated types of offences are treated as continuing offences and not 
others. An offence of non-compliance with the provisions of section 175 of the Act 
cannot be a continuing offence and a prosecution for such failure should be instituted 
within three months of the sale complained of. 

K. S. Ramamurthi and T. R. Mani, for Petitioner. 

The Public Prosecutor, for State. 

V. Venkatesan, for Accused. 5 ° 


R.M. : — Appeal dismissed. 
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Ramachandra Iyer and Malli Selva Iyer v. 
Kunhamed Kutti, JJ. Madurai Mercantile Bank, Ltd. 
5th May, 1961. (In Liquidation). 


C.R.P. Nos. 7 and 225 of 1957. 
Banking Companies Act (X of 1949), section 45-B—Applicability to claim petitions. 
Section 45-B of the Banking Companies Act provides that the High Court shall 

have exclusive jurisdiction to entertain and decide any claim made by or against 

a Banking Company which is being wound up. A claim petition under Order 21, 

rule 58, Civil Procedure Code which is merely incidental to the main execution 

proceedings could be entertained by the Court which entertained the execution 
petition and section 45-B could not apply to such cases. But where a claim petition 
is disposed of and a suit has been filed under Order 21, rule 63 of the Code it 
will be an independent proceedings and section 45-B of the Banking Companies 

Act will apply to such proceedings. ; 

M. Natesan, for Petitioner in C.R.P. No. 7 of 1957- 


A. V. Narat ona ap Ayar, for Respondent in C.R.P. No. 225 0f 1957 and 
C.R.P. No. 7 of 1957. . 
T.P. Gopalakrishnan and K. S. Varadachari, for Petitioner in C.R.P. No. 225 of 


1957. 


c R.M. —— Petition allowed. 
Ramachandra Iyer, O.C. F. Ramalingam Chettiar v. 
2oth June, 1961. Vulcan Trading Company (P), Ltd. 
C.R.P. No. 818 of 1960, 


Arbitration Act (X of 1940), section 34—Stay of proceedings—Scope of. 

An arbitration clause in a contract is a matte? of agreement between the parties 
and before the applicability of the clause is decided it should be ascertained whether 
there is a contract, and if so what are its terms. Where there is no binding con- 
tract between the parties there could be no agreement to arbitrate, which is part 
of it. Where the question whether the respondent was a party to the contract at 
all is in issue, it is not a matter falling under section 34 of the Arbitration Act. More- 
over the question of granting stay under section 34 is one of discretion of the Court 
4nd where it is found that the arbitration clause contemplates reference to arbitra- 
tion in a foreign country and it will be inequitable to insist on the parties going to 
a foreign country to settle the dispute the discretion of the Court will not be exercised 
in favour of staying the suit. 

G. N. Chari, for Petitioner. 


K. Radhakrishnan and M/S John and Row, for Respondent. 


R.M. — Petition allowed. 
Ganapathia Pillai and Abdul Shukoor & Ço. v. 
Kailasam, FF. Madras Hides and Skins Exporters, Ltd. 
23rd June, 1961. C.C.C. A. No. 75 of 1957- 


Practice—Pleadings—Endorsement made by the counsel on the plaint when returned for 
rectification of certain defects—If part of the pleadings. ; 
. An endorsement made by an advocate on the plaint when the same is returned 


for rectification of certain defects does not add to the pleadings in the case and 
cannot stand on the same footing as a pleading verified. . 


V. T. Rangaswami Ayyangar and K. Kalyanasundaram, for Appellant. , 
V. Tyagarajan, apd MIS, John and Row, for Respondents. 
RM. o a S Appeal dismissed, 
M-NRO G 
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Jagadisan, J. ; Mathavan Pillai v. Velayudham Pillai, 
27th June, 1961. S.A, No. 702 of 1959. 
Mortgage—Suit for redemption—Dismissal of—If bars a second suit Sor redemption. 


Civil Procedure Code (V of 1908), section 11—Principle of res judicata—TIf applicable 
to suit for redemption of mortgage. 

The right of redemption of a mortgagor or his representative or other Person 
entitled to redeem will subsist so long as it is not lost or extinguished in a manner 
‘known to law, either by act of parties or by operation of law or by a decree of a 
competent Court. In a suit for redemption of a mortgage the only relevant question 
is whether the right to redeem subsists on the date of the suit. The mere fact that 
a prior suit for redemption by the mortgagor or his predecessors-in-title was dismissed. 
without involving an extinction of the right of redemption, cannot by itself bar'a 
second suit. But while a mere dismissal of a suit for redemption of a mortgage 
without an express declaration of the extinction of the mortgage right may not 
technically bar the institution of a second suit for redemption, the findings on 
all the issues in the earlier suit will operate as res judicata in the second suit provided 
the requirements of section 11 of Civil Procedure Code are fulfilled. The 
fact that the second suit is maintainable does not mean that the parties are at liberty 
to have a fresh trial on all the issues which were comprised in the first suit. 

K. S. Ramamurthi and P. Annanthakrishna Nair, for Appellant. 


T. M. Krishnaswami Ayyar and A. Balasubramaniyam, for Respondentse 


R.M: aen Appeal dismissed; 
; Leave granted. 
- Srinivasan, F. Mohd. Shamved v. Chelambu Abdul Gaffoor. 
goth June, 1961. Crl.P. No. 601 of 1961. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), “section 23— Appeal 
—Person aggrieved—Who is. 

In order to maintain an appeal under section 23 of the Madras Buildings (Lease 
and Rent Control) Act, 1960, the person seeking to file the appeal should be a person 
aggrieved by the order under appeal; Where a person has no interest whatso- 
ever in the subject-matter of the proceedings at the time when the proceedings were 
initiated cannot claim to be a person aggrieved by the order merely because he 
acquired certain rights during the pendency of the procena and the order 
was made against his predecessor-in-title. A person who is not a party to the rent 
control proceedings and who could not be a party, cannot claim to be a person 
aggrieved by an order passed against his vendor by reason of his purchasing the 
property during the pendency of the proceedings. , 

T. T. Srinivasan, A.N. Rangaswami and G. G. Kanniah, for Petitioner. 


A, Sundaram Ayyar, for Respondent. 


R.M. — Petition dismissed. 
Srinivasan, J. Manuel, In re. 
oth June, 1961. Crl. Rev. P. No. 187 of 1960. 

goth J 9 


Crl, Rev. C. No. 188 of 1960. 
Madras Prohibition Act (X of 1937), section 4-A—State of intoxication—What amounts 

to. 
In order to sustain a prosecution under section 4-A of the Madras Prohibition 
Act, it should be established that the accused was in a state of intoxication, viz., a 


total or partial lack of control over himself. Red eyes or gruff voice may sustain a 
charge under section 4 (1) (j) but not under section 4-A of the Act. 


N. Natarajan and R. Shanumugam, for Petitioner, 
The Public Prosecutor, for State. 
RM, 
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Petition allowed., 
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Ramakrishnan, J. f Sivasubramaniam, In re. 
rth July, 1961. , - Crl. Rev. Case No. ggo of 1960. 
Crl. Rev. Pet. No. 959 of 1960. 


Criminal Procedure Code (V of 1898), section 20'7-A—Scope of. 

The use of the words ‘no ground for committing the accused for trial’ in section 
207-A of the Criminal Procedure Code does not mean that even a slight evidence 
or the smallest ground should lead to a committal and only a total absence of any 
evidence whatsoever could alone lead to a discharge order. The language of 
section 207-A does not mean anything more or less than what is provided in sections 
210 to 213 of the Criminal Procedure Code. ‘The tests of prima facie case and 
reasonable evidence are as much applicable under section 207-A as under 
section 210 of the Code. 


S. Mohankumaramangalam and S. Palaniswami, for Petitioner. 
M. Narayanamurthy for the Public Prosecutor, for State. 


R.M. — Petition dismissed. 
Vesraswami, J. Pannalal Gupta v. State of Madras. 
14th July, 1961. W.P. No. 218 of 1959. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Power of 
exemption under—Scope of. 

° The bona fide requirement of a landlord of a non-residential building for his 
own occupation is a ground well within the scope of section 13 of the Madras Build- 
ings (Lease and Rent Control) Act, 1949 and in particular circumstances if the 
Government are satisfied that the justice of the case, including relieving hardship 
or unreasonable severity or rigour in the application of the provisions of the Act 
requires it they may legitimately and properly grant exemption on such grounds 
under the said section. 

(Case-law reviewed—Principles stated). 
P. V. Subramanayam, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), K. V. Venkatasubramaniya 
Ayyar, T. R. Sundaram and C. Devarajan, for Respondents. 


R.M. Petition dismissed. 
Ramakrishnan, F. Vellaiswamy, Jn re. 
19th July, 1961. Crl. Appeal No. 4 of 1960. 


Praia Prohibition Act (X of 1937), section 29—Failure to follow the procedure under 
—LHifect. 

Non-compliance with the formalities prescribed by section 29 of the Madras 
Prohibition Act before effecting a search cannot per se prevent the discovery of 
a fact during the search from being used for basing a conviction. 

A. Nagarajan and A. Visvanathan, for Appellant. 


The Public Prosecutor, for State. 


R.M. Sentence modified. 
Ramakrishnan, f. Karuppa Chetty, In re. 
roth July, 1961. Crl. R.C. No. 759 of 1960. 


Crl. R.P. No. 731 of 1960. 


Madras Village Panchayats Act (X of 1950), section 106—Sanction under—When 
necessary. 


Where a Member of a Panchayat has been discharging the duties of the Presi- 
dent of the Panchayat under section 25 (3) of the Madras Village Panchayats Act 
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'1950, a prosecution against such a person for an offence under section 116 (3) of the 
‘Act can be launched only after obtaining the requisite sanction under section 106 of 
‘the Act. Even though such a person might have ceased to be the temporary Presi- 
dent at the time of the launching of the prosecution, still, if he is a member of the 
Panchayat at that time sanction under section 106 will be necessary. 


(Case-law reviewed). 
K. V. Sankaran and S. K. Rajavelu, for Petitioner. 
The Public Prosecutor, for the State, 


R.M. Petition allo wed. 
Ramakrishnan, 7. Dakshinamurthy v. Corporation of Madras. 
21st July, 1961. ! Crl. R. C. No. 347 of 1960. 


Crl. R. P. No. 339 of 1960. 
Madras City Municipal Act (IV of 1919), Schedule IV, rules 20 to 22—Pro- 
cedure under —Duty to observe. 


Rules 20 to 22 of Schedule IV of the Madras City Municipal Act provide the 
procedure to be adopted before a prosecution for non-payment of property tax can 
be launched. Where the distress warrant was returned with the endorsement that 
distraint was impracticable as the defaulter’s articles were mixed with those of others, 
but the evidence was that no articles of the defaulter were found on the premises 
the accused should be given the benefit of the doubt and it cannot be held that the 
Municipality has established that distraint of movables was found impracticable. 


A. S. Raman and R. K. Tatachari, for Petitioner. 

T. A. Ramaswam Reddy, for Respondent. 

M. Narayanamurthy for the Public Prosecutor, for State. 

R.M. Petition allowed, 


[FuLL Benon.] 


Rajagopalan, O.C. J., Ramachandra Iyer, Venkatesa Sastri v. 
Veeraswami, Srinivasan and Kunhamed Kutti, FJ. Chidambara Sastri. 
28th July, 1961. O.S.A. Nos. 65, 70 to 74 of 1956. 


Transfer of Property Act (IV of 1882), sections 3, 59 and 100—Altestation of document 
—‘ Attested °"—Meaning of —Registering Officer when could be deemed to be attesting witness. 


Registration Act (XVI of 1908), sections 58 and 59—Endorsement of registering officer 
under—When could be deemed to be attestation of the document—Words and phrases—‘ Attested 
— Meaning of. : Í 

Ordinarily attesting witness to a deed is one who sees the execution of the deed 
and signs it, and being an act of the witness testifying to the genuineness of the 
signature of the executant, he should have the necessary intention to do so. But 
under the definition of the word “ attested ” under section 3 of the Transfer of Pro- 
perty Act as it stands now, there could be a valid attestation even in cases where the 
-witness has not personally witnessed. fhe executian ofthe deed but has received from 

the executant a T acknowledgment of his:signature to. the deed, But even 
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in such cases before a witness to a document can be held to be an attesting witness 
to it he should have the animus to attest. A person could however be proved to 
be an attesting witness even though he did not describe himself as such. For it is 
not the designation or name that decides the question but the character that „the 
witnesses fill. Nor is it necessary that an attesting signature should appear in any 
particular place in the document. : 


Subject to the other qualifications of an attesting witness being satisfied, a 
registering officer or the identifying witnesses before the registering officer who 
subscribe only to the registration endorsement, could also be an attesting witness 
to the document itself. But the mere presence of their signatures would not by 
themselves be sufficient to satisfy the requirements of a valid attestation. It should 
be shown by evidence that any or all of the persons did in fact intend to and did 
sga as attesting witness as well and it would be open to the parties to adduce such 
evidence. 


I.L.R. (1952) Mad. 123 (F.B.), partly overruled. 
I.L.R. 54 All. 1051, dissented from. 
AIR. 1948 Bom. 322 and (1939) 2 M.L.J. 762 (P.C.), referred. 


e The ‘ttignatures of the registering officer or the identifying witness as affixed to 
the registration endorsement under sections 58 and 59 of the Registration Act would 
amount to a valid attesting eae to the document itself within the meaning 
of section 59 of the Transfer of Property Act if the conditions necessary for a valid 
attestation under section 3 of the Act have been ‘satisfied and the persons affixing 
the signatures thereto had the animus to attest. 


M. Ramachandran and T. V. Balakrishnan, for Appellant. 


K. S. Champakesa Ayyangar, C. Venugopalachari and M. Ramachandra Rao, for 4th 
Respondent. 


R.M. Answer accordingly. 
Ramakrishnan, J. Anantharam v. Ramaswami. 
8th August, 1961. Cri. Re. C. No. 1427 of 1959. 


Cri, R. Pet. No. 1375 of 1959. 


Criminal Procedure Code (V of 1898), section 403 (1)—“ Same offence’ —If should be 
identical-offence under section 5 of the Madras City Police Act and section 323, yet Code 
—If identical—Constitution of ndia (1950), Article 20. 


In order to attract the safeguards against double jeopardy contained in section 
403 of the Criminal Procedure Code and Article 20 of the Constitution, the offence 
complained of in the two prosecutions should be the same, i.e., identical. A mere 
similarity in the allegations of facts in the two complaints cannot attract the pro- 
vision. An offence under section 75 of the Madras City Police Act is essentially 
one against the public while an offence under section 323, Penal Code, does not 
involve this element. The two offences are not identical though the same facts 
might be relied upon in both cases. Hence separate prosecutions for the two offences 
on the same facts will not be barred under section 403 of the Code. 
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56 
R. Krishnaswamy and Miss Lakshmi Panikker, for accused 1 & 2 to 4. 


The Public Prosecutor, for State, 
.K. N. Balasubramaniam and Rangarajulla, for Complainant. 


R.M. Petition dismissed. 
Ramakrishnan, F. Rajamanickam v. State. 
9th August, 1961. Crl.Rev. C. No. 735 of 1960. 


Crl.Rev. P. C. No. 707 of 1960. 
Madras Prohibition Act (X of 1937), section 32 need to comply with the procedure under. 


Section 32 of the Madras Prohibition Act is a safeguard provided under the 
statute and it is necessary that police officers who make a search and recover liquor 
fermented wash and the like, should comply with that statutory provision. Though 
in some cases omission to comply with the provision might not vitiate the trial or 
conviction the officers cannot treat the statutory provision as a dead letters 


C. K. Venkatanarasimhan, for Petitioner. 


The Public Prosecutor, for State. . 

RM. Petition dismissed. 
Ananthanarayanan, J. Mahadeva Rao v. Yasoda Bai. 
loth August, 1961. Crl.R.C. No. 791 of 1960. 


Crl.R.C. No. 763 of 1960. 
Criminal Procedure Code (V of 1898), section 488—Presumption as to paternity of 
children —Birth Register extracts—When could be relied upon. 


Unless it could be established by evidence that the father of the child is himself 
the informant, on the basis of which information the paternity of the child is entered 
in the Birth Register of the local body, an extract of such birth register where the 
name of the informant is not filled up, cannot give raise to any presumption as to 
the paternity of the child in a proceeding for maintenance under section 488 of the 
Criminal Procedure Code. 


N. Suryanarayana, for Petitioner. 4 
The Public Prosecutor, for State. 

N. Nagaraja Rao, for Respondent. 

RM f l Petition allowed, 
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[SUPREME CourrT.] 
J. L. Kapur, K. Subba Rao, M. Hidayatullah, Bhikraj Jaipuria v, 
J. C. Shah and Raghubar Dayal, F}. The Union of India. 
24th July, 1961. G.A. No. 86 of 1959. 


Government of India Act (1935), section 175 (3)—Government of India Act (1915), 
section 40. 
e _ Relying upon its earlier judgment in Civil Appeal No. 209 of 1959 decided on 
yth April, 1961 (The State of Bihar v. Messrs. Karan Chand Thapar and Brothers 
Lid.) the Court held that “In our view, the High Court was in error in holding 
that the authority under section 175 (3) of the Government of India Act (1935), to 
execute the contract could only be granted by the Governor-General by rules 
expressly promulgated in that behalf or by formal notifications. This Court has 
recently held that special authority may validly be given in respect of a particular 
contract or contracts by the Governor to an officer other than the officer notified 
under the rules made under section 175 (3). 


In any event, inadvertence of an officer of the State executing a contract in 
a manner violative of the express statutory provision, the other contracting party 
acquiescing in such violation out of ignorance or negligence will not justify the Court 
in not giving effect to the intention of the legislature, the provision having been made 
in the interest of the public. It must therefore be held that as the contract was not 
in the form required by the Government of India Act (1935), it could not be enforced 
at the instance of the appellant and therefore the Dominion of India could not be 
sued by the appellant for compensation for breach of contracts. 


A. V. Viswanatha Sasiri, Senior Advocate, for Appellant. 
H. N. Sanyal, Additional Solicitor-General of India, for Respondent. 
G.R. Appeal dismissed, 


[Supreme Court.] 


K. N. Wanchoo and i The Ahmedabad Miscellaneous 
K. C. Das Gupta, FF. R Industrial Workers’ Union v. The 
28th July, 1961. Ahmedabad Electricity Co., Ltd. 


C.A. No. 479 of 1960. 


Industrial Disputes Act (XIV of 1947)—Bonus—Full Bench formula—Calculation— 
ee to be determined—Electricity (Supply) Act, (LIV of 1948), Seventh 
Se ; 


In the circumstances it seems to us that it is not open to the appellant to raise 
the question that the provisions of the Seventh Schedule to the Electricity (Supply) 
Act should be applied for purposes of calculating depreciation in preference to the 
income-tax,rates in working out the Full Bench formula. 3 

Another reason why we think that the income-tax rates of depreciation should 
be applied for the purposes of the Full Bench formula in the case of electricity com- 
panies also is that income-tax rates provide for a quicker building up of the deprecia- 
tion fund. This to our mind is all to the good in the case of public utility comè 
panies like those providing electricity so that they may be in a position to have funds 
at their disposal in case of unforeseen difficulties resulting in the necessity of replacing 
plant and machinery earlier than what is provided under the Seventh Schedule 
to the Electricity Supply Act. 


C. T. Daru, Advocate, for Appellant. 
D. Vimadalal, Advocate, for Respondent. 
G.R. e Appeal dismissed ‘ 
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[SUPREME Courr.] 


B. P. Sinha, C. J., S. F. Imam, S. K. Das, The State of Bombay v. 
P. B. Gajendragadkar, A. K. Sarkar, Kathi Kalu Oghad, 
K. Subba Rao, K. N. Wanchoo, (Interveners : 1. Attorney-General; 2. 

K. C. Das Gupta, Raghubar Dayal, Bhupendra Nath & Aswini 
N. Rajagopala Ayyangar and Kumar Haldar.) 

J. R. Mudholkar, FF. Cr. A. No. 146 of 1958; 

4th August, 1961. Pokhar Singh v. The State of Punjab, 


Cr. A. Nos. 110-111 of 1958 
and The State of West Bengal v. 
Shri Farid Ahmed 

Cr. A. No. 174 of 1959. 


Constitution of India (1950), Article 20 (3)—Scope. 

By Majority—Approving its earlier decision in (Mohamed Dastagir v. The State 
of Madras) 1960 S.C.J. 726: (1960) 2 M.L.J. (S.C.) 39: (1960) 2 An.W.R. (S.C.) 
39: (sabes M.L.J. (Gr.) 466: (1960) 3 S.C.R. 116, the Court held “ In order to 
bring the evidence within the inhibitions of clause (3) of Article 20 it must be 
shown not only that the person making the statement was an accused at the time 
he made it and that it had a material bearing on the criminality of the maker of 
the statement, but also that he was compelled to make that statement.” ‘ Com- 
pulsion °’ in the context, must mean what in law is called ‘ duress’. F 

The compulsion in this sense is a physical objective act and not the state of 
mind of the person making the statement, except where the mind has been so 
conditioned by some extraneous process as to render the making of the statement 
involuntary and, therefore, extorted. Hence, the mere asking by a police officer 
investigating a crime against a certain individual to do a certain thing is not compul- 
sion within the meaning of Article 20 (3). Hence, the mere fact that the accused 

n, when he made the statement in question was in police custody would not, 
Ey itself, be the foundation for an inference of law that the accused was compelled 
to make the statement. Ofcourse, it is open to an accused person to show that while 
he was in police custody at the relevant time, he was subjected to treatment which, 
in the circumstances of the case, would lend itself to the inference that compulsion 


was in fact exercised. 
H, R. Khanna , Advocate, for Appellant in Cr, A. No. 146 of 1958. 
S. P. Varma, Advocate, for Respondent. 
M. C. Setalvad, Attorney-General for India, for Intervener No. 1, in Cr.A. No, 
146 of 1958. 
` H. P. Wanchoo, Advocate, for Intervener No. 2. 
R. C. Dutta, Advocate, for Intervener No. 3. 
P. S. Sqfeer, Advocate, for Appellant in Cr.A. Nos. 110-111 of 1958. 
S. M. Sikri, Advocate-General for the State of Punjab, for Respondent. 
Sir S. M. Bose, Advocate-General for West Bengal, for Appellant in Cr.A. No. 


174 Of 1959. 
GR. ' Appeals to be judged on merits. 
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[SUPREME CourT.] 


P. B. Gajendragadkar, K. Subba Rao, Balaji v. The Income-tax Officer, 
M. Hidayatullah, J. C. Shah, and Special Investigation Circle. 
Raghubar Dayal, FF. Petition No. 240 of 1960. 

Ath August, 1961. 


Income-Tax Act (XI of 1922) section 16 (3) (a) (i)—Validity—Article 265 of the 
Constitution of India (1950)—Article 19 (1) (£) and (g). 


The object sought to be achieved by section 16 (3) (a) (i) of the Income-tax Act 
was to prevent the prevalent abuse, namely, evasion of tax by an individual doing busi- 
ness under a partnership nominally entered into with his wife or minor children. The 
scope of the provisions is limited only to a few of the intimate members of a family 
who ordinarily are under the protection of the assessee and are dependants of him. 
-The persons selected by the provisions, namely, wife and minor children, cannot also 
be ordinarily expected to carry on their business independently with their own funds, 
when the husband or the father is alive and when they are under his protection. 
Doubtless some of the said partnerships may be genuine and the wife or minor child- 
ren may have contributed capital to the business ; but the provision does not in any 
way affect their rights and even the liability inter se between the husband and the 
wife or the minor children, as the case may be, in respect of the tax paid. It is true 
that in computing the total income of an individual for the purpose of assessment, 
their income in their capacity as partners shall be included in the income of the 
indjvidua? but the section does not prevent the husband or the father, as the case 
may be, from debiting against them in the partnership accounts that part of the tax 
referable to the share or shares of their income. It may be that a father or a husband 
may have to pay tax at a higher rate than ordinarily he would have to pay if the 
addition of the wife’s or children’s income to his own brings his total income to a 
higher slab. But it may not necessarily be so in a case where the income of the for- 
mer is not appreciable ; even if it is appreciable, he can debit a part of the excess 
payment to his wife and children. In short, the firm, though registered, would be 
treated as a distinct unit of assessment, with the difference that, unlike in the case 
of a registered firm, the entire income of the unit is added to the personal income of 
the father or the husband, as the case may be. This mode of taxation may be a little 
hard on a husband or a father in the case of genuine partnership with wife or minor 
children, but that is offset, to a large extent, by the beneficent results that flow there- 
from to the public, namely, the prevention of evasion of income-tax, and also by the 
fact that, by and large, the additional payment of tax made on the income of the 
wife or the minor children will ultimately be borne by them in the final accounting 
between them. In these circumstances, we cannot say that the provisions of section 
16 (3) of the Act impose an unreasonable restriction on the fundamental rights of the 
petitioner under Article 19 (1) (f) and (g) of the Constitution. 


Jj. M. Thakar, Advocate, for Petitioner. 
H. N. Sanyal, Additional Solicitor-General of India, for Respondents. 


G.R. —— Petition dismissed. 
[SupREME CourrT.] 
P.B. Gajendragadkar, K. Subba Rao, Paresh Chandra Chatterjee v. 
M. Hidayatullah, F.C. Shah, The State of Assam. 
and Raghubar Dayal, JJ. Petitions Nos. 236-237 of 1960. 
oth August, 1961. 


Constitution of India (1950), Seventh Schedule, List I, Entry 52—Article 31 (2)— 
Government of India Act (1935), Entries 9 of List 2 and 34 of List I—The Assam Land 
(Requisition and Acquisition) Act, 1948. 

If instead of the word “ acquisition’ the words “ requisition ” is read, and 
instead of the words “‘ the market value of the land ” the words “ the market value 
of the interest in the land ” of which the owntr hag been deprived are read, the two 
sub-sections of the impugned section, Assam Land (Requisition and Acquisition) 
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Act can, without any difficulty, be applied to the determination of compensation 
for requisition of a land. So, too, the other sections can be applied. If the argu- 
ment of learned counsel for the petitioner be accepted, we would be attributing to 
the Legislature an incongruity, namely, that while it provides principles of compensa- 
tion in the matter of acquisition, it omits todo so in the matter of requisition, 
though in both the cases a reference to the Court is provided. For the aforesaid 
reasons, we reject this contention. 


K.B. Bagchi, Advocate, for petitioner. 
A.V. Viswanatha Sastri, Senior Advocate, for Respondents. 
S.V.S. — Petition dismissed, 


[SupREME Court.] 


P. B. Gajendragadkar, K. Subba Rao, The Commissioner of Income-tax, Madras v. 
and M. Hidayatullah, FR S. A. S. Marimuthu Nadar. 
Ioih August, 1961. C. As. Nos. 427-428 of 1960. 


Income-tax Act (XI of 1922), sections 16 (3) (a) (ii). 


The question referred to the Madras High Court was ‘‘ Whether the assessee 
is entitled to earned income relief on the share income of the two minor sons for 
1949-50 assessment year and on the share income of one minor son for 1950-51 
assessment year included in the computation of the total income of assessee under 
the provisions of section 16 (3) (a) (ii) of the Income-tax Act”. ° 


In our opinion, the section can onlý be read as enacting that for purposes of 
earned income relief, ‘‘ such income ” will be included which, though it is the income 
of another person, has been earned by the assessee, or in the case of a firm, where 
the assessee is a partner, by his being actively engaged as partner in the conduct 
of the business. ‘The words “‘ where the assessee is a partner ” must be given effect 
to, even when the income of the minor or the wife is considered under the latter 
part, and they also point to the same conclusion. In reading the definition in this 
- way, no violence is done to the language of it. The condition that the assessee must 
have worked actively as a partner is thus applicable also to the latter part of the 
definition. In our opinion, the High Court was right in the answer which it gave, 


H.N. Sanyal, Additional Solicitor-General of India, for Appellant. 
Narayanswami, Advocate, for Respondent. 


G.R. —— Appeals dismissed. 
[Supreme CourrT.] 

P. B. Gajendragadkar, K. Subba Rao, Chandrakant Krishnarao Pradhan v. 

M. Hidayatullah, F. C. Shah Shri Jasjit Singh, the Collector 


and Raghubar Dayal, FF. f of Customs, Bombay. 

11th August, 1961. Petitions Nos 80-81-A., 81 and 116 to 213 of 1960. 

Tulsidas Khimji & Co. 

(Intervener) in Petitions Nos. 80 and 81 of 1960, 

Sea Customs Act (VIII of 1878), section 202—Customs Amendment Act, 1955, 
sections 4 and 39. 


Once it is held that the words “ the person chargeable with the duty....” 
are apt to describe not only the real owner but also his authorised agent (and there 
is no reason why these words should be restricted), the fourth paragraph falls in 
line with the others, and the ownership of the agent is, therefore, limited to one client 
at a time, and the goods of that client of which the agent is also deemed the owner, 
are exposed to the penalty of detention. It must be remembered that the Act 
makes the ‘goods’ liable to duty and the payment of duty by owners clears the 
goods. The law goes further, and says that other goods of the owner are also liable 
for any deficit if the goods liable jo duty are ‘ cleared’ before the full duty has been, 


paid, 
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In the result, the petitions must fail except to the extent that we declare Rule 
To (c) to be an unreasonable restraint upon the right of the petitioners to carry on 
their avocation, and Rule 11, when it prescribes a ren fee of Rs, 50, invalid 
inasmuch as it has provided not for a fee but for a tax. Subject to this, the peti- 
tions are dismissed. 


S.V. Gupte, Advocate, for Petitioners. 
H.N. Sanyal, Additional Solicitor-General of India, for Respondents, 
Porus A. Mehta, Advocate, for Interveners, 


G.R. — Petition dismissed in the main. 
Jagadisan, 7. Umayamma v.Arumuk a pervmal. 
20th June, 1961. A.S. No. 198 of 1958. 


Nanjqnad Vellala Act (VI of 1101 M. E. )—Tarwad broperty—Right of partition 
given under statute—Person entitled to share—If could sue for maintenance. 


It is no doubt true that a junior member, male or female of a Marumakkatha- 
yam tarwad would be entitled to separate maintenance from and out of the tarwad 
properties in certain circumstances. But that right is based on the footing of the 
impartible character of the tarwad property. When once an unqualified right 
of partition is given to a member of the tarwad to work out his or her share in the 
tarwad property by a legislative enactment like the Nanjanad Vellala Act, he or 
she*cannot refuse to avail himself or herself of the right to share and insist upon 
being maintained out of the tarwad properties keeping the tarwad itself intact, 


T. C. A. Thirumalachari and V. V. Raghavan, for Appellants. 
Respondents not represented. 


R.M. — Appeal dismissed. 
Veeraswami, F. Embaru v. Chairman, Madras Port Trust. 
26th June, 1961. W.P. No. 299 of 1960, 


Madras Probation of Offenders Act (III of 1937), sections 4 (1) and 12-A—Release 
of an offender on probation—Effect of—If such person could be dismissed Srom service by 
employer, : l 

Master and Servant—Standing Orders relating to service conditions—Provision as to 
dismissal of an employee from service on being convicted—If applicable to an offender released 
on probation. 


The effect of an order of probation under section 4 (1) of the Madras Probation 
of Offenders Act is not one of acquittal but is based on a conviction being operative. 
Under section 12-A of the Act no doubt a person convicted, but released on proba- 
tion, should be free of any disqualification attaching to a conviction. But in cases 
of master and servant, where, under the rules relating to the conditions of service, 
a servant is liable to be dismissed from service on being convicted of an offence, 
it is open to the employer to terminate the services of an employee convicted of an 
offence, even though the employee concerned might be released on probation 
under section 4 (1) of the Madras Probation of Offenders Act. 


(1956) 2 M.L.J. 562, followed. 
J. Samuel and S. K. Damodaram, for Petitioner. 
V. V. Raghavan, for Respondent. 


R.M. Petition dismissed. 
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Ramachandra Iyer, O. C. J., and Ramiah Nadar v. 
Ramakrishnan, 7. k Amirtharaj. 
10th July, 1961. O.S.A. No. 48 of 1960. 


Companies Act (I of 1956), section 237—Direction under—Nature of. 

Letters Patent (Madras), clause 15—Appeal under—Order under section 237 of the 
Companies Act—If a judgment. : 

The investigation carried out by the Government in pursuance of an order of 
a Court under section 237 of the Companies Act is no more than a fact-finding one 
analogous to the issue of a Commission for looking into accounts in a dispute 
between the parties. 

An order of Court directing investigation under the provisions of section 237 
of the Companies Act will not amount to a judgment within the meaning of the 
term in clause 15 of the Letters Patent so as to entitle an aggrieved party to appeal 
therefrom. 

V. Thyagarajan and M. A. Rajagopalan, for Appellant. 

S. Swaminathan, for Respondents. 


R.M. ———- Appeal dismissed. 
Veeraswamt, F. Somu Achari v. Munianatha Chettiar. 
21st July, 1961. W.P. Nos. 730 and 734 of 1961. 


Motor Vehicles Act (IV of 1939), sections 44 (5) and 64-A and Rule 140-A of the Motor 
Vehicles Rules—Power of delegation under—Scope of—State Transport Authority if could 
delegate its revisional powers to the Secretary. 


The Transport Authority acting under section 44 (5) of the Motor Vehicles 
Act, read with rule 140-A, is competent to delegate to its Secretary its power of 
revision under section 64-A. But it is not within its power to split up the power 
of revision and delegate to the Secretary only the power to gran. interim stay. It 
is only the authority that exercises the power of revision that is competent to grant 
a stay in the proceedings, as the power of staying proceedings is only incidental to 
the power of revision. 

V. Thyagarajan, G. Ramaswami and S. M. Subramaniam, for Petitioner. 


S. Mohan Kumaramangalam, M. N. Rangachari and S. Mahadevan, for Respondent. 


R.M. —— Petition allowed. 
[FuLL Benca.] 

Ramachandra Iyer, O. C. J., Srinivasan Duraiswami Nadar v. 
and Venkatadri, JF. Sudalaimada Nadar. 
28th July, 1961. A.A.O. No. 318 of 1957. 


- Limitation Act (IX of 1908)—Article 11-4—Applicability—Cioil Procedure Code 
(V of 1908)—Order 21, rule 103—Scope of. 

The period of limitation prescribed for suits under Article : 1-A of the Limita- 
tion Act will apply only to suits instituted under Order 21, rule 103 of the Civil 
Procedure Code. Such a suit would lie only in cases of an order under rules 98 
to 101 of Order 21 which contemplate an investigation and adjudication of the 
Court concerned. Where an application for re-delivery is withdrawn by the party 
stating that they will file a separate suit, and it is dismissed, it cannot be said that 
there is an order under rule 101 of Order 21 of the Code. It is not necesary in 
such a case to have it set aside under rule 103 within the period of time prescribed 
under Article 11-A of the Limitation Act. 


Case law referred and discussed. 

K. S. Desikan and K. Raman, for Appellant. 

S. V. Venugopalachari, fop Respondent. 

R.M. —— Appeal dismissed . 
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Ramakrishnan, 7. ° Arumugha Gounder, Jn re. 
gist July, 1961. , Crl.Mis. Pet. No. 741 of 1961. 

Criminal Procedure Code (V of 1898), section 156 (3) —Power of Magistrate under— 
Cognisable offence disclosed in a private complaint—Power of magistrate to forward the case 
to the police for investigation, 

Where a complaint is made to the Court it is open to the Court to order investi- 
gation by the police under section 156 (3) of the Criminal Procedure Code. In 
such cases it cannot be said that the Court has taken cognizance of any offence ; 
but it applies its mind only for taking some other action, viz., ordering’ investi- 
gation by the police. 

10 M.L.T.P. 120 not good law, (1961) M.W.N. (Crl.) 39 (S.C.) Referred, 

C. K. Venkatanarasimhan and B. Satyakumar, for Petitioner, 


The Public Prosecutor for State. 


R.M. — Petition dismissed. 
Veeraswami, F. Janakiraman v. Board of Revenue, Madras. 
IOth August, 1961. W.P. No. 531 of r961. 


Madras Cinemas Regulation Act (IX of 1955)—Rules under—Rule 107—Application 
Jor “Form C” licence—Enclosures required—If should be sent within any stipu time. 

Under rule 107 (i) of the rules framed under the Madras Cinemas Regulation 
Act there is no time-limit prescribed within which an application for “Form ‘C” 
licence is to be applied for. It no doubt prescribes that the application should be 
accompanied by certain documents including a certificate from the Chief Electrical 
Inspector. But an application for licence made without the certificate though not 
in proper form when preferred, can be a proper application when the Electrical 
Inspector’s certificate is sent to the Collector at a later date. 


V. P. Raman and A. Sarojini Bai, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. —— Rule made absolute, 
Ganapatia Pillai, 7. Amman Ammal v. Muthuswami. 
Irth August, 1961. -Q.R.P. No. 2136 of 1959. 


Practice—Claim for restitution—If liable to leuy of Court-fee. 


Civil Procedure Code, section 47 (2)—Claim Sor mesne profits by way of restitution— 
If court-fee is leviable on the claim. 


A demand for court-fee on an application treated as a suit under section 47 (2) 
of the Civil Procedure Code will depend not on the mere fact of the application being 
ordered to be registered as a suit, but upon the nature of the claim. In respect of 
a claim for restitution no court-fee will be payable. But where the claim is in the 
nature of an independent claim for mesne profits as such, for which a suit should 
have been laid, court-fee could be levied even though the application is made under 
section 47 of the Code, 

V. Krishnan and P. Viraraghavan, for Petitioner. 


The Government Pleader (A. Alagiriswami), for State. 


R.M. —— Petition allowed, 
Veeraswamt, F, Ramaswami, In re, 
16th August, 1961. Cri. R. C. No. 872 of 1960. 


Crl. R. P. No. 842 of 1960, 

Madras Prohibition Act (X of 1937), section 4-A —Being in state of intoxication in a 
public place—What amounts to—Motor vehicle on a public road—If a public place, 

State of intoxication is in itself a question’ of fact and has to be determined in 

the light of the circumstances and nature of the habits and health of the pérson 
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alleged to be in such state. A motor car in which such a person-was found, merely 
because it was found running on a public road, cannot be called a public place either 
within the meaning of section 4-A of the Madras Prohibition Act. 

S. Mohan Kumaramangalam and S. Sethuratnam, for Petitioner. 

The Public Prosecutor, for the State. 


R.M. ——- Petition allowed, 
Ramachandra Iyer, O. C. F. Abdul Kareem v. Mohammed. 
17th August, 1961. G.R.P. No. 1047 of 1960° 


Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 10 (3)— 
Landlord requiring premises for his own occupation—Test to decide. 

Where a landlord seeks to evict a tenant from his building on the ground that 
he requires the same for his own occupation, the fact that the accommodation in 
the rented premises occupied by the landlord is sufficient for him is a wholly 
immaterial consideration. What has to be found is whether the petitioner requires 
his own building for purposes of his occupation. 

R. Ramamurthi Ayyar and Syed Mohamed, for Petitioner. 

P. B. Ananthachari and P. B. Sundararajan, for Respondent. 


R.M. —— Petition, allowed. 
Vesraswami, J. Madurai City Co-operative Milk Supply Union v. 
22nd August, 1961. Food Inspector, Madurai. 


Crl. Rev. C. No. 932 of 1g60. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 20 (1)—Object and 
scope of —Persons authorised to institute proceedings—If sho be authorised for each parti- 
cular case. 

` The object of sub-section (1) of section 20 of the Prevention of Food Adultera- 
tion Act is to avoid indiscriminate prosecution without scrutiny. It provides that 
a prosecution for an offence under the Act can be instituted by the State Govern- 
ment or a local authority or by a person authorised by the State Government or 
local authority. It also poia that a prosecution may be instituted with the 
written consent of any of the categories of authorities aforesaid. When a person 
is authorised to institute proceedings, the authority vested in him is of the same quality 
and virtue as the power of the State Government or the local authority to institute 
rosecution. Hence a general authority by notification authorising all Food 
Fator to launch proceedings under the Act is enough to enable such persons 
to launch a prosecution .- It is not necessary that the Food Inspector should be 
authorised to institute a prosecution in respect of each offence. 

A.LR. 1960 Ker. 356: A.I.R. 1961 S.C. 1, referred. 

S. Mohan Kumaramangalam, G. Ramanujam and V. Ramaswami, for Petitioner. 

The Public Prosecutor, for State. 


y 


R.M. p "S Petition dismissed. 
Veeraswami, J. Tambaram Panchayat v. Lakshmana Bon 
28th August, 1961. Cr. App. No. 743 of 1960; 


Madras Village Panchayats Act (X of 1950)—Rules under—Ruls 24—Collection of 
tax—Prosecution for failure to pay tax—When could be resorted to. 

Itis implicit in sub-rule (2) of rule 24 of the’ Rules framed under the Madras 
Village Panchayats Act, 1950, that prosecution of the defaulting party cannot be 
resorted to even in the first instance. It can be resorted to only when collection of 
tax by distraint is impracticable which can be said to arise only when a distraint 
has been actually tried and has been found to be impracticable or insufficient. 

T. L. Radhakrishnan, for Petitioner. A i 

R. Rangachari and R. Raghunathan, for Accused, 

- The Public Prosecutor, for, State. - 

RM. 
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Appeal dismissed. 
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[SupREME Court.] 


P. B. Gajendragadkar, K. Subba Rao The Commissioner of Income-tax, 
and M. Hidayatullah, 77. Kerala and Coimbatore v. Pythiya 
14th August, 1961. Ponmanichintakam Wakf. 


C.A. No. 397 of 1960. 


Income-tax Act (XI of 1922), section 41 (1)—Muthawalli of a Wakf—If assessable 
as “ an individual >—Mahomedan Law of Wakf. 
There is no scope for importing the Mahomedan Law of Wakf in section 41 of 
the Income-tax Act when the section in express terms treats the Muthawalli as a . 
trustee, though he is not one in the technical sense under the Mahomedan Law. If 
the argument of learned counsel for the respondent be accepted, it would make sec- 
tion 41 of the Act otiose so far as wakfs are concerned, for in every case of wakf the 
property would be held for the Almighty and not for any person. We, therefore, 
reject this contention and answer the question: ‘‘ Whether in the facts and circum- 
stances of the case, the Ist proviso to section 41 is applicable?” in the affirmative. 


K. N. Rajagopal Sastri, Senior Advocate, for Appellant. 
A. V. Viswanatha Sastri, Senior Advocate, for Respondent. 


GR. -a Appeal allowed. 

e [Surkeme Court.] 
P. B. Gajendragadkar, K. Subba Rao The Senior Electric Inspector v. 
and M. Hidayatullah, FF. Laxminarayan Chopra. 
16th August, 1961. Civil Appeal No. 328 of 1958. 


Elechicity Act (IX of 1910), section 34 (2) (b)—Construction—“Telegraph line” 
Interpretation of statutes—Contemporanea exposito—Applicabilily. 


The legal position may be summarized thus: The maxim contemporanea 
expositio as laid down by Coke was applied to construing ancient statutes, but not to 
interpreting Acts which are comparatively modern. There is a good reason for this 
change in the mode of interpretation. The fundamental rule of construction is 
the same whether the Court is asked to construe a provision of an ancient statute or 

_that of a modern one, namely, what is the expressed intention of the Legislature. 
_ It is perhaps difficult to attribute to a legislative body functioning in a static society 
„that its intention was couched in terms of considerable breadth so as to take within 
its sweep the future developments comprehended by the phraseology used. It is more 
‘Teasonable to confine its intention only to the circumstances obtaining at the time 
the law was made. But in a modern progressive society it would be unreasonable to 
confine the intention of a Legislature to the meaning attributable to the word used 
at the time the law was made, for a modern Legislature making laws to govern a 
society which is fast moving must be presumed to be aware of an enlarged meaning; 
the same concept might attract with the march of time and with the revolutiona 
changes brought about in social, economic, political and scientific and other fields of 
human activity. Indeed, unless a contrary intention appears, an interpretation 
„should be given to the words used to take in new facts and situations, if the words are 
-capable of comprehending them. We cannot, therefore, agree with the learned 
Judges of the High Court that the maxim contemporanea expositio could be invoked in 
construing the word “ telegraph line ” in section 34 (2) (b) of the Electricity Act. 


For the said reasons, it has to ke held that the expression “ telegraph line ” is 
sufficiently comprehensive to take in the wires used for the purpose of the apparatus 
of the Post and Telegraph Wireless Station. : 


B. Sen, Senior Advocate, for the Appellants. 
Dipak Datta Choudhri, for the Respondent No. g. 


G.R, — Appeal allowed, 
M—NR G oa 
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[Supreme Court.] 


P. B. Gajendragadkar, K. Subba Rao The Dooars-Tea Co., Ltd. v. 
and M. Hidayatullah, FF. The Commissioner of Agricultural 
18th August, 1961. [ncome-tax, West Bengal. 


G.A.No. 381 of 1960. 
` Bengal Agricultural Income-tax Act (IV of 1944), section 63 (1)—Section 2 (1) (b) 
(i)—Rules 4 (1) and 4 (2)—Scope. 

The questions referred to the High Court by the Tribunal were: (1) Is bamboo, 
thatch, fuel, etc., grown by assessee company and utilised for its own benefit in its 
tea business, agricultural income within the meaning of the Bengal Agricultural 
Income-tax Act? and (2) If the answer to question (1) be in the affirmative, can 
such income be computed under rule 4 of the Rules framed under the Act? 


In our opinion, rule 4 (2) deals with cases where agricultural produce has been 
sold outside the market as well as cases where agricultural produce has not been sold 
at all. The effect of reading the two sub-rules together is that the cases of market 
sales are covered by rule 4 (1) and all other cases are covered by rule 4 (2). Rule 4 (2) 
is a residuary rule which applies to all cases not falling under rule (1). Therefore, 
we must hold that the answer given by the High Court to question (2) is also right. 
It is obvious that the Rules framed in exercise of the power conferred by section 57 of 
the Act cannot legitimately be pressed into service for the purpose of construing the 
relevant provisions of the Act; even so, incidentally it may be permissible to observe 
that the construction of rule 4 (2) which we are inclined to adopt is consistent with 
the respondent’s case that section 2 (1) (5) (i) includes agricultural produce utilised 
by the appellant for its own business. 


S. Mitra, Senior Advocate, for the Appellant. 
Dr. R. B. Pal, Senior Advocate, for the Respondent. 
G.R. Appeal dismissed. 


[SupREME CouRT.] 


K. N. Wanchoo, K. C. Das Gupta, J. C. Shah, Shri Ambalal M. Shah v. 
and Raghubar Dayal, FF. Hathisingh Manufacturing Co., Ltd. 
21st August, 1961. G.A. No. 285 of 1961. 


Industries (Development and Regulation) Act, 1951, section 18-A (1) (b)—Interpretation— 
Section 15— Scope. 


We have therefore come to the conclusion that the plain words used by the 
legislature “ in respect of which an investigation has been made under section 15 ” 
in section 18-A (1) (b) of the Industries (Development and Regulation) Act, 1951, 
cannot be cut down by the restricting phrase “based on an opinion that the industrial 
undertaking is being managed in a manner highly detrimental to the scheduled indus- 
try concerned or to public interest.” We must therefore hold that the construction 
placed by the High Court on these words in section 18-A (1) (b) is not correct. 


We have therefore come to the conclusion that the respondents were not entitled 
to any writ directing these appellants not to give effect to the Government’s orders 
under section 18-A (1) (b). ` 


H. N. Sanyal, Additional Solicitor-General of India, for Appellants. 
I. M. Nanavati, Advocate, for the Respondent. 
GR ; , Appeal allowed. 
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[Supreme Court.] 


K. N. Wanshoo, K. C. Das Gupta, Rani Purnima Debi 
F.C. Shah and Raghubar Dayal, FF. v. Kumar Khagendra Narayan Deb. 
22nd August, 1961. C.A. No. 373 of 1958. 


Wills genuineness—Section 63 of the Indian Succession Act—Registration of the will— 
Concurrent findings of the Courts below—Interference. 

It was urged before us that in view of the concurrent findings of the Courts 
below we should be slow to disturb them. In view, however, of the suspicious 
circumstances noted by the High Court and some differences in the approach of 
the two learned Judges composing the Bench, we permitted learned counsel for 
parties to go into the entire evidence so that we may be able to judge whether the 
High Court was right in its conclusion that the fact of registration had dispelled all 
suspicions. 

Law Reports are full of cases in which registered wills have not been acted upon: 
(see, for example, Vellasamay Servat v. L. Sivaraman Servat (1930) I.L.R. 8 Ran. 179, 
Surendra Nath Lahiri v. Fnanendra Nath Lahiri, A.I.R. 1932 Cal. 574, and Girji Datt 
Singh v. Gangotri Datt Singh, A.I.R. 1955 S.C. 346). ‘Therefore, the mere fact of 
registration may not by itself be enough to dispel all suspicion that may attach to the 
execution and attestation of a will ; though the fact that there has been registration 
would be an important circumstance in favour of the will being genuine if the evi- 
dence as to registration establishes that the testator admittrd the execution of the 
will aftér knowing that it was a will the execution of which he was admitting. 


We have scrutinized that evidence carefully and we must say that the evidence 
falls short of satisfying us in the circumstances of this case that the testator knew that 
the document the execution of which he was admitting before Arabali and at the 
bottom of which he signed was his will. ‘Therefore we are left with the bald act 
of registration which in our opinion is insufficient in the circumstances of this case 
to dispel the suspicious circumstances which we have enumerated above. We are 
threfore not satisfied about the due execution and attestation of this will by the testa- 
tor and hold that the propounder has been unable to dispel the suspicious circum- 
stances which surround the execution and attestation of this will. In the circum- 
stances, no letters of administration in favour of the respondent can be granted on the 
basis of it. 


S. T. Desai, Senior Advocate, for the Appellant. 
K. R. Krishnaswamy, Advocate, for Respondent No. 1, 


G.R. ——— Appeal allowed, 
[SuPREME CouRT.] 
B. P. Sinha, C.F., S. K. Das, A. K. Sarkar, Krishan Chander Nayar v. 


K. C. Das Gupta and N. Rajagopala Ayyangar, JF. The Chairman, 
22nd August, 1961. f Central Tractor Organisation. 


Petition No. 107 of 1957. 

Constitution of India (1950), Article 16 (1)—Scope—Reasonable basis for a ban on a 
person whose services have been terminated. : 

We are, therefore, not in a position to say that the reason for the ban, whatever 


its nature, had a just relation to the question of his suitability for employment or 
appointment under the Government. 


It is clear, therefore, that the petitioner has been deprived of his constitutional 
ne of equality of opportunity in matters of employment or appointment to any 
office under the State, contained in Article 16 (1) of the Constitution. So long as the 
ban subsists, any application made by the petitioner for employment under the State 
is bound to be treated as waste-paper. ‘The fundamental right guaranteed by the 
Constitution is not only to make an applicatjon for a post under the Government but 
the further right to be considered on merits for the post for which an application. has 
been made of course. The right does not extend to being actually appointed to the 
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post for which an application may have been made. The ban complained of appa- 
rently is against his being considered on merits. It is a ban which deprives him of 
that guaranteed right. The inference is clear that the petitioner has not been fairly 
D. D. Chawla, Advocate, for the Petitioner. 


UOK. Daphtary, Solicitor-General of India, for the Respondents. 


G.R. f — Petition allowed. 
{[SupREME CourT.] 

J. L. Kapur, K..Subba Rao, M. Hidayatullah, R.M.D.C. (Mysore) Private, 

| F.C. Shah and Raghubar Dayal, FF. Ltd. v. The State of Mysore. 

22nd August, 1961. C.A. No. 517 of 1960. 


Prize Competition—Mysore Lotteries and Prize Competitions Control and Tax Act, 
(XXVII of 1951)—Bombay Lotteries and Prize Competitions Control ‘and Tax Act, 
1948 ‘as amended in 1952—Anticle 252 (1) of the Constitution—Prize Competition Act 
(XLII of 1955). l 

At the time when the Mysore Lotteries and Prize Competitions Control and Tax 
Act was passed it was within the legislative power of the Mysore Legislature and it may 
be that it was rendered unconstitutional by reason of sections 4 and 5 in the Prize 
Competitions Act (Central Act) but that portion’which deals with taxation cannot be 
held to be void because as a result of the Amending Act the words which wert repug- 
nant to the provisions of the Central Act were subsequently declared by the Mysore 
Legislature to be deemed to have been omitted as from April 1, 1956, the day when 
the Central Act came into force. This is in accord with the view taken in Deep Chand v. 
The State of Uttar Pradesh and others (1959) Supp. (2) S.C.R. 8, 24, 42): (1959) S.C.J. 
1069, i.e., the doctrine of eclipse could be invoked in the case of a law which was valid 
when made but was rendered invalid by a supervening constitutional inconsistency. 
The law may be summed up as follows : 


(1) By passing the resolutions as to control and regulation the power to tax 
had not been surrendered to Parliament. 


(2) The Amending Act was not a new method of controlling prize competi- 
tions nor was it a piece of colourable legislation. 


(3) There was no amendment of an Act which stood repealed nor was the 
retroactive operation of the Amending Act affected by Article 254 (1) of the 
Constitution. 

' The impugned law is therefore intra-vires. 
Porus A. Mehta, Advocate, for the Appellants. 
N. C. Chatterjee, Senior Advocate, for the Respondent. 


G.R. —— Appeal dismissed. 


. 


[SUPREME CourRT.] . 
B. P. Sinha, C.J., S. K. Das, A. K. Sarkar, Dhaneshwar Narain Saxena v. 
N. Rajagopala Ayyangar, and F. R. Mudholkar, F7. The Delhi Administration. 
24th August, 1961. Cr.A. No. 6 of 1959, 


Penal Code (XLV of 1860), section 161—Section 5 of the Prevention of Corruption Act (IT 
of 1947)—Deciston in the State of Ajmer v. Shivji Lal, (1959) S.G.J. gir: (1959) 
M.L.J. (Crl.) 589: (1959) Supp. (2) S.C.R. 739) reconsidered. 
i It will be observed tbat the heading of Prevention of Corruption Act section 5is 
‘Criminal misconduct in the discharge of official duty’. That is a new offence which was 
created by the Act, apart from and in addition to offences under the Indian Penal 
‘Code, like those under section 161, etc. The legislature advisedly widened the scope 
of the crime by giving a very wide gefinition in section 5 with a view to punish those 
who, holding: public office and taking advantage of their official position, obtain 
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any valuable thing or pecuniary advantage. The necessary ingredient of an offence 
under section 161, Indian Penal Code, is the clause “ as a motive or reward for doing 
or forbearing to db any official act or for showing or forbearing to show, in the exer- 
cise of his official functions, favour or disfavour to any person, or for rendering or 
attempting to render any service or disservice to any person, with the Central or any 
State Government or Parliament or the Legislature of any State, or with any public 
servant”, but it need notbe there in order to bring an offence under section 5 of the 
Act home to the accused. The offence under this section is, thus, wider and not 
narrower, than the offence of bribery as defined in section 161, Indian Penal Code. 

The words “ in the discharge of his duty ” do not constitute an essential ingredient 

of the offence. The mistake in the judgment of this Court in the aforesaid ruli in 

the State of Ajmer v. Shinji Lal, (1959) S.C.J. ott: (1959) M.L.J. (Crl.) 589, has 

arisen from reading those words, which are part merely of the nomenclature of 
the offence created by the Statute, whose ingredients are set out in sub-clauses 
(a) to (d) that follow, as descriptive of an essential and additional ingredient of 
each of the types of offence in the four sub-clauses, 


T. C. Mathur, for Appellant. 
B. K. Khanna, for Respondent. 


G.R, —— Appeal dismissed, 
[SUPREME CourrT.] 

B. P. Sinha, C.J., S. K. Das, Devata Prasad Singh Chaudhuri v. 

A. K. Sarkar, N. Rajagopala Ayyangar The Hon’ble the Chief Justice 

and 7. R. Mudholkar, F7. and Judges of the Patna High Court, 

2gth August, 1961. Petition No. 117 of 1958, 


Legal Practitioners Act (XXVIII of 1879), sectionsg and 11—Article 19 of 

. the Constitution—General Rules and Circular Orders of the High Court of Paina (Cwil), 
1922, section 2 of the Supreme Courts Advocates (Practice in the High Court) Act, 1951— 
Section 15 of the Bar Council Act (XXXVIII of 1926). 


Sections g and 11 of the Legal Practitioners Act must be read together and 
it would be wrong to treat the right to practise given by section 9 as dissociated from 
the functions, powers and duties of Mukhtars referred to in section 11. The learned 
Advocate for the petitioners is reading the two sections as though one section gives 
an absolute right and the other section merely empowers the making of rules to effec- 
tuate that right. That, we do not think, isa proper reading of the two sections. It is 
worthy of note that under section g itself a distinction is made between the right 
of a Mukhtar to practise in civil Courts and his right to appear, plead and act in 
any criminal Court. In express terms section g gives every Mukhtar the right to 
appear, plead and act in any criminal Court ; it does not, however, give such an 

imited right in a civil Court. On the contrary, it merely says that on enrol- 
ment a Mukhtar may practise in any civil Court, but under section 11 the High 
Court may make rules declaring what shall be deemed to be the functions, powers 
and duties of Mukhtars practising in the subordinate Courts. It is clear to us that 
in declaring what shall be the functions and powers of Mukhtars practising in the 
subordinate Courts, the High Court can so delimit them as to regulate the right 
of practice. It will be wrong to treat the functions and powers as dissociated from 
the right to practise. The right to practise must depend on the functions and powers. 
It is also worthy of note that the expression used in section 11 of the Act is 
much wider that the expression used in section 15 of the Bar Council Act 
(XXXVII of 1926), which gives the Bar Council the power to make rules to 
rovide for and regulate the rights and duties of Advocates of the High Court. 
e do not think that the majority decision in Aswin Kumar Ghosh and another v. 
Arabinda Bose and another, (1952) S.C.J. 568: (1953) S.C.R. (1) is of any assistance 
to the petitioners. 


R. K. Garh, for Petitioners. 
G.R. . Sea Petition dismissed, 


ou 
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Fagadisan and 5 State of- Madras v. 
Srinivasan, Ff. Davershala Tea Co. (P.) Ltd. 
goth August, 1961. T. C. Nos. 118 and 122 of 1958. 


Madras Agricultural Income-tax Act (V of 1955), section 2 (a) (3)—Income from building 
—When agricultural income. 

Where any building conforms to the requirement of the Proviso to section 2 (a) 
(3) of the Madras Agricultural Income-tax Act and any income is derived there- 
from such income is defined to be agricultural income. The question as to who is 
the person liable for the tax in respect of that income, whether the owner or the 
cultivator, cannot affect the nature of the income. 


The Government Pleader (A. Alagiriswami), for Petitioner. 
~ Messrs. King and Partridge, for Respondent. 


R.M. — Petition allowed. 
Ramachandra Iyer, O. C. J. Ekambara Mudaliar v. 
and Kailasam, F. Sivasankara Mudaliar. 
rst September, 1961. L.P.A. No. 78 of 1961. 


Practice—Appeal under clause 15 of the Letters Patent from an order refusing to grant 
leave to appeal in forma pauperis—Notice to opposite party—If necessary. ° 

Civil Procedure Gode (V of 1908), Order 45, rule 2—Leave to appeal in forma pauperis 
—Refusal by single Judge of the High Court—Letters Patent Appeal—Notice to vespondent— 
If necessary before deciding the Letters Patent Appeal. e 

Letters Patent (Madras), clause 15—Appeal under, from an order refusing to grant 
leave to appeal in forma pauperis—Notice to respondent—If necessary. 


Where an appeal is preferred under clause 15 of the Letters Patent from an 
order of a single Judge of the High Court refusing leave to appeal in forma pauperis i 
it is not necessary that notice should be issued to the respondent before the Court 
can grant the leave to appeal in forma pauperis. No noticeis necessary to the respon- 
dents before deciding a Letters Patent Appeal against an order declining to grant 
leave to appeal in forma pauperis. 

I.L.R. 53 Mad. 245, followed. 


S. V. Rama Ayyangar and R. Srinivasan, for Appellant. 


RM. Appeal allowed 
Srinivasan, F. Santhosa Nadar v. First Addl. Income-tax Officer, 
1st September , 1961. i Tuticorin. 


C.M.P. No. 1216 of 1961. 

(W.P. No. 1269 of 1960.) 

Income-tax Act (XI of 1922), section 28 (1) (c)—If could apply to cases where no 
return ts filed by an assessee. 


Section 28 (1) (c) of the Income-tax Act could apply only to cases where a 
return has been filed and it is wholly inappropriate to cases where no return has at 
all been filed. Cases where no return has at all been filed in fact or where there 
is no valid return filed in law will come only under section 28 (1) (a) of the Act. 


M. R. M. Abdul Kareem and T. Martin, for Petitioner. 
C. S. Rama Rao Sahib and S. Ranganathan, for Respondent. 
RM. i Petition allowed 
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[Supreme Court.] 
B. P. Sinha, C. F., A. K. Sarkar Payare Lal v. 
and J. R. Mudholkar, FJ. The State of Punjab. 
goth August, 1961. Cr.A. No. 240 of 1960. 


Prevention of Corruption Act (II of 1947), section 5 (2)—Criminal Law Amendment 
Act, (XLVI of 1952)—Criminal Procedure Code (V of 1898), section 8—Sections 251 to 259 
—Sestion 350—Section 537. 


Following the principle laid by the Privy Council in Pulu Kuri Kotayya v. King 
Emperor L.R. 74 LA. 65: (1947) 1 M.L.J. 219 the Court held “ It seems 
to us that the case falls within the first category mentioned by the Privy Council. 
This is not a case of irregularity but want of competency. Apart from section 350 
which, as we have said, is not applicable to the present case, the Criminal Procedure 
Code does not conceive of such a trial. The trial offends the cardinal principle of 
law earlier stated, the acceptance of which by the Code is clearly ers a from the 
fact that the Code embodies an exception to that principle in section 350. There- 
fore, we think that section 537 of the Code has no application. It cannot be 
called in aid to make what was incompetent, competent. There has been no 
proper trial of the case and there should be one.” 


Even in Madras, in In re Fernandez (1958) 2 M.L. J. 294 (F.B.) a Full Bench of the 
High Court has now held that section 350 of the Code was not applicable to a Special 
Judge and,has overruled In re Vaidyanatha Iyer, (1954) I M.L.J. 15; A.LR. (1954) 
Madé. 350). That appears to be the position on the authorities. 


Jat Gopal Sethi, for Appellant. 
N. S. Bindra, for Respondent. 


G.R. — Appeal allowed, 
[Supreme Court.] 

J. L. Kapur, K. Subba Rao The State of Punjab v. 

and Raghubar Dayal, FF. Barkat Ram. 

goth August, 1961. Cr.A. No. 45 of 1959. 


Land Customs Act (XIX of 1923)—Sea Customs Act (VIL of 1878)—Evidence Act 
(I of 1872), sections 25 and 27—Who is a Police Officer—Sections 17 and 18 of the Police 
Act (V of 1861). 


By Majority.—We are therefore of opinion that the duties of the Customs Officers 
are very much different from those of the Police Officers and that their possessing 
certain powers, which may have similarity with those of Police Officers, for the pur- 


pose of detecting the smuggling of goods and the persons responsible for it, would 
not make them Police Officers. 


The words ‘ Police Officer’ are therefore not to be construed in a narrow way, 
but have to be construed in a wide and popular sense, as was remarked in R. v. 
Hurribole (I.L.R. I Cal. 207) where a Deputy Commissioner of Police who was 
actually a Police Officer and was merely invested with certain Magisterial powers 
was rightly held to be a Police Officer within the meaning of that expression in sec- 
tion 25 of the Evidence Act. 


We therefore hold that the Customs Officers are not Police Officers for the pur- 
pose of section 25 of the Evidence Act. 


We further hold that the conviction of the respondent for the offences under 
section 23 (1) of the Foreign Exchange Regulation Act, 1 47, and under section 
167 (8) of the Sea Customs Act, 1878, on the basis of a statements to the 
Customs Officers, was legal and was wrongly set aside. We set aside the order of 
acquittal of the respondent for the aforesaid dffenwes and restore the order of 
conviction passed by the Magistrate and confirmed by the Sessions Judge. 

M—NRC "a 
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We make it clear, however, that we do not express any opinion on the question 
whether officers of departments other than the police, on whom the powers of an 
officer-in-charge of a Police Station under Chapter XIV of the’ Code of Criminal 
Procedure, have been conferred, are Police Officers or not for the purpose of sec- 
tion 25 of the Evidence Act, as the learned counsel for the appellant did not question 
the correctness of this view for the purpose of this appeal. 


H. R. Khanna, for Appellant. 
Gopal Singh, for Respondent. 


G.R. — Appeal allowed. 
[Supreme Coorrt.] 
P. B. Gajendragadkar, K. Subba Rao The Andhra Bank Ltd. 
and M. Hidayatullah, F7. v. R. Srinivasan. 
31st August, 1961. C.A. No. 508 of 1958. 


Civil Procedure Code (V of 1908), sections 2 (11), 13 and 50—Pnivate International 
Law—Scope of the expression “(Legal Representative)” —Meaning of ‘‘Estate.” 


There is no justification for holding that the “ Estate’? in the context must 
mean the whole of the estate. Therefore, we are satisfied that the plain construc- 
tion of section 2 (11), Givil Procedure Code is against Mr. Sastri’s argument, apart 
from the fact that considerations of logic and commonsense are equally against it. 


In support of his argument Mr. Sastri has referred us to a decision of the Madras 
High Court in Natesa Sastrigal v. Alamelu Achi (1950) 1 M.L.J. 476. In that case 
the Madras High Court no doubt seems to have observed that section 2(11) does 
not include legatees of part of the estate. With respect, we think the said observation 
does not represent the correct view about the interpretation of section 2 (11). 


We accordingly hold that the foreign judgments in the two suits pronounced ° 
by the City Civil Court at Hyderabad are judgments pronounced by a Court of 
competent jurisdiction, and so the defence raised by respondents 2 to 12 under 
section 13 (1), Civil Procedure Code must fail. We have also held that respondents 
2 to 12 are the legal representatives of the deceased Raja Bahadur and so it follows 
that the estate of the deceased Raja Bahadur was sufficiently represented by them 
when the said judgments were pronounced. 


A. Ranganatham Chetty, for Appellant. 
A. V. Viswanatha Sastri, for Respondents 1 to 3. 
R. Ganapathy Iyer, for Respondents 5 to 9, 11 and 12. 


G.R. —— Appeal allowed. 
(SuPREME Court.] 
P. B. Gajendragadkar, K. Subba Rao Karanpura Development Co. Ltd. v. 
and M. Hidayatullah, FJ. The Commissioner of Income-tax, 
West Bengal. 
gist August, 1961. C.A. Nos. 376 to 379 of 1960. 


Business Profits Tax Act (XXI of 1947), section 19 read with section 66-A (2) of the 
Income-Tax Act (XI of 1922)—Excess Profits Tax Act (XV of 1940), section 2 (5) and its 
proviso. 

A common question referred to the High Court was “ Whether on the facts 
andin the circumstances of the case, the sums received as salami by the assessee for 
granting sub-leases were trading receipts in its hands and the amount of profit therein 
is :assessable under the Indian Income-tax Act.” 

Annexure F shows the areas which were sub-leased. A glance at the chart 
shows the large number of sub-leases and the different companies to which the 
sub-leases were granted. ‘These suk-leases were granted because the assessee com- 
pany wanted, as a matter of business, to turn its rights to account. The assessee 
company opened out, and developed the areas, and then granted these sub-leases 
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with an eye to profits. It is clear from these operations that the assesse company 
having secured a large tract of coal-bearing land parcelled and developed.it into 
a kind of stock-in-trade to be profitably dealt with. The assessee company 
extended its business along these lines acquiring fresh fields. In the circumstances, 
the nature of the business was trading within the objects of the company and not 
enjoyment of property as land owner. There was also no sale of its fixed capital 
at a profit. In our opinion, the High Court rightly answered the question against 
the assessee company. 


S. Mitra, for Appellant. 
M. C. Setalvad, Attorney-General for India, for Respondent. 


G.R. — Appeals dismissed. 
[Supreme Court.] 
P. B. Gajendragadkar, K. Subba Rao Bhagwan Dayal v. 
and M. Hidayatullah, FF. Mst. Reoti Devi deceased and after her 
death, Mst. Dayavati, her daughter. 
4th September, 1961. C.A. No. 448 of 1958. 


Hindu Law—Coparcenery—Business—Incidents—Res Judicata—Section 271 of the 
Agra Tenancy Act, 1926—Madras Estates Land Act (I of 1908). 

The legal position may be stated thus: Coparcenery is a creature of Hindu 
Laweand cannot be created by agreement of parties except in the case of reunion. 
It is a corporate body or a family unit. The law also recognizes a branch of the 
family as a subordinate corportate body. The said family unit, whether the larger 
one or the subordinate one, can acquire, hold and dispose of family property subject 
to the limitations laid down by law. Ordinarily, the manager, or by consent, ex- 
` press or implied, of the members of the family, any other member or members can 
carry on business or acquire property, subject to the limitations laid down by the 
said law, for or on behalf of the family. Such business or property would be the 
business or property of the family. The identity of the members of the family is 
not completely Tose in the family. One or more members of that family can start 
a business or acquire property without the aid of the joint family property, but such 
business or acquisition would be his or their acquisition. The business so started 
or property so acquired can be thrown into the common stock or blended with the 
joint family property in which case the said property becomes the estate of the joint 
family. But he or they need not do so, in which case the said property would be 
his or their self-acquisition, and succession to such property would be governed not 
by the law of joint family but only by the law of inheritance. In such a case, ifa 
property was jointly acquired by them, it would not be governed by the law of 
joint family; for Hindu Law does not recognize some of the members of a joint family 
belonging to different branches, or even to a single branch, as a oa unit. 
Therefore, the right inter se between the members who have acquired the said pro- 
perty would be subject to the terms of the agreement whereunder it was acquired. 
The concept of joint tenancy known to English Law with the rights of survivorship 
is unknown to Hindu Law except in regard to cases specially recognized by it. In 
the present case, the uncle and the two nephews did not belong to the same 
branch. The acquisitions made by them jointly could not be impressed with the 
incidents of joint-family property. They can only beco-sharers or co-tenants, with 
the result that their properties passed by inheritance and not by survivorship. 


M. C. Setalvad, Attorney-General for India, for Appellants. 
A. V. Viswanatha Sastri, for Respondent. 
G.R. Appeal dismissed, 
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_ [Surre Courr.} 
K. N. Warcho6, K. C. Das Gupta, The Union of India v. 
J. U. Shah aid Raghubat Dayal, F7. The Mohindra Supply Co. 
` bil Saptetnbe?, 1961. C.A. No. 112 of 1958. 


__ Arbitration Act (X of 1946), section 39 (2)—Scope—Sections 100, 104 and 105, 
Civil Procedure Code (V of 1908)—Clause 10 of the Letters Patent of the High Court of 
Lahore. 


There is no warrant for assuming that the reservation clause in section 104 of 
the Civil Procedure Code of 1908 was as contended by counsel for the respon- 
dents, “ superfluous ” or that its “deletion from section 39 (1) of the Arbitration 
Act (1940) has not made any substantial difference ”: the clause was enacted 
with a view to do away with the unsettled state of the law and the cleavage 
of opinion between the Allahabad High Court on the one hand and Calcutta, 
Bombay and Madras High Courts on the other on the true effect of 
section 588 of the Code of Civil Procedure upon the power conferred by 
the Letters Patent. If the legislature being cognizant of this difference of opinion 
prior to the Code of 1908 and the unanimity of opinion which resulted after the 
amendment, chose not to include the reservation clause in the provisions relating to 
appeals in the Arbitration Act of 1940, the conclusion is inveitable that it was so done 
with a view to restrict the right of appeal within the strict limits defined by section 
3y and to take away the right conferred by other statute. The een Act which 
is a cotisolidating and amending Act, being substantially in the form of a code re- 
läting to arbitration must bè construed without any assumption that it was not 
intétided to alter the law relating to appeals. The words of the statute are plain 
ahd cai oe and they must be given their full effect and must be interpreted in their 
tidtural meaning, unihfluenced by any assumptions derived from the previous state 
of the law and without any assumption that the legislature must have intended to 
lédve thé existing law unaltered. In our view the legislature has made a deliberate 
departure from the law prevailing before the enactment of Act X of 1940 by codi- 
fying the law relating to appeals in section 39. 


_ In that view of the case, the appeal must be allowed. No order as to costs in 
this Court. The order of the Division Bench of the High Court is set aside and the 
order passed by the learned Single Judge is restored. We may add that on the view 
taken by us as to the competency of the appeal under clause 10 of the Letters Patent, 
we have not heard counsel on the merits of the appeal. 


Naimit Lal, for Appellant. 
5. T. Desai, for Respondent. 


GR. — Appeal allowed. 
[Supreme CourrT.] 

B: Þ, Sinha, C.J., P. B. Gajendragadkar Mst. Gulab Bai v. 

and Raghubar Dayal, FF. Manphool Bai. 

5th September, 1961. C.A. No. 201 of 1956. 


Civil Procedure Code (V of 1908), section 11—Interpretation of “ suit ”. 

, Having regard to the legislative background of section 11, Civil Procedure 
Code we feel no hesitation in holding that the word “suit” in the context 
must be construed literally and it denotes the whole of the suit and not a part 
of it or a material issue arising in it. 

Several decisions have been cited before us where this question has been con- 
sidered. We do not think any useful purpose would be served by referring to them. 
It may be enough to state that in a large majority of decisions the word “ suit ” 
has been nee construed (vide Ram Dayal v. Fankidas and another, (1900) I.L.R. 
24 Bom. 456 and Shiba Raut Ve Baban Raut, (1908) 1.L.R.35 Cal. 353), though in 
some cases and under special circumstances a liberal construction has been accepted 


(vids Sheikh Maqsood AH and another v. H, Hunter and others, ALR 1943 Oudh 338), 
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We must accordingly hold that the High Court was right in coming to the conclusion 
that the present suit is not barred by res judicata. 

S. N. Andley, for Appellants 2 and 3. 

N. C. Chatterjee, for Respondent. 


G.R. —— Appeal dismissed. 
[SupREME CovrrT.] 

P. B. Gajendragadkar, A. K. Sarkar, Raghubar Dayal Jai Prakash etc. v. 

K. N. Wanchoo, K. C. Das Gupta The Union of India. 

and N. Rajagopala Ayyangar, FF. Petitions Nos. 22-26 and 42 of 1959. 


12th September, 1961. 

Forward Constracts (Regulation) Act (LXXIV of 1952)—Validity of Notification under 
section 15—Articles 14, and 19 of the Constitution of Inala (1950). 

In situations like those here the reasonableness of the restriction has necessa- 
rily to be tested by the degree of urgency which required the intervention of Govern- 
ment. That would be largely a question of fact, and we have already extracted 
paragraphs 195 to 197 of the Annual Report of the Forward Markets Commission 
for 1959 in which the situation which necessitated the impugned notifications is 
described. It is plain enough that enquiries which had to precede the recognition 
of associations under Chapter III do take some time, and in fact, in the present case, 
thg recognitions were accorded in June, 1959, and if emergent action was required 
to control a situation which threatened to worsen rapidly, we do not consider that 
the action of the Government in stepping in even before the recognition of associations 
could in the circumstances be characterised as unreasonable. After all, it is a 
question of balancing individual rights and the profits which could be reaped by 
individuals under an exis state of the law, against the public benefit 
from the exercising of control, and if Government considered that the latter woul 
be best served by immediate action under a valid provision of the law, and the cir- 
cumstances reasonably warranted that opinion, we hold, that in the absence of any 

roof of mala fides, and there is none here, the action of the Government cannot be 
held to violate the constitutional limits set by clause (6) of Article 19 of the 
Constitution. 


In our opinion, the selection of the commodity for the regulation of forward 
trading in it or of prohibition of such trading can only be left to the Government 
and the purposes for which the power is to be used and the machinery created for 
the investigation furnish sufficient guidance as to preclude any challenge on the 
ground of a violation of Article 14. What we have just now said as regards 
the selection of the commodity would suffice to answer the argument regarding 
the selection of the time at which the notification under section 15 (1) of the 
Forward Contracts (Regulation) Act 1952, might take place. 


We see, therefore, no sufficient ground for holding that the power conferred on 
the Central Government to fix the price at which contracts could be closed out is 
either legislatively incompetent or constitutionally invalid. What we stated earlier 
should suffice to abi that the actual price at which the contracts were required to be 
settled out fixed in the impugned notification conformed to the requirement of reaso- 
nableness in Article 19(6) of the Constitution and that underlying the relevant 
provisions of the statute. 


M. K. Nambiar, Senior Advocate, for the Petitioners in Petitions Nos. 22 and 23 of 
1959- 
i N. G. Chatterjee, Senior Advocate, for the Petitioners in Petitions Nos. 24 and 25 
or 1959. 
E. Udayarathnam, Advocate, for the Petitioners in Petition No. 26 of 1959. 
S. T. Desai, Senior Advocate, for the Retitigners in Petition No. 42 of 1959. 


C. K. Daphiary, Solicitor-General of India, for Respondent No, 1 iz the 
Petition Pap ie ci eg cal 
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` B..P. Maheshwari, Advocate, for Respondent No. 2 in Petitions Nos..22 and 25.0f 
1959. 
G. C. Mathur, Advocate, for Respondent No. 2 in Petitions Nos. 26 and . 42 of 
1959. 
R. L. Agarwala, Advocate, for the Interveners. 


G.R. — Petitions dismissed. 
[SUPREME CourRT.] ` 

K. N. Wanchoo, K. C. Das Gupta and Tori Singh and another v. 

J. C. Shah. FF. The State ofUttar Pradesh. 

12th September, 1961. Cr.A. No. 38 of 1961. 


Criminal Procedure Code (V of 1898)—Section 162—Scope. 


Following its earlier decision in Santa Singh v. The State of Punjab (A.I.R. 1956 
S.C. 526), the Court held that “In the circumstances, these marks on thé map based 
on the statements made to the Sub-Inspector are inadmissible under section 162 of 
the Code of Criminal Procedure and cannot be used to found any argument as to 
the improbability of the deceased being hit on that part of the body where he was 
actually injured, if he was standing at the spot marked on the sketch-map. 


C. B, Agarwala, for the Appellants. 


G. C. Mathur for the Respondent. ° a 

G.R. — Appeal dismissed. 
[Supreme Courr.] 

K. N. Wanchoo, K. C. Das Gupta and Ramratan v. 

J. C. Shah. FF. The State of Rajasthan, 

13th September, 1961. Cr.A. No. 248 of 1960, 


Evidence Act (I of 1872), sections 6 and 167—Scope—Testimony of single witness— 
Corrob oration—If essential. 


Following its earlier decision in (1957) S.C.R. 981 as distinguished from (1956) 
8.C.J. 382: (1956) S.C.R. 247, the Court held that unless corroboration is insisted 
upon by statute, Courts should not insist on corroboration except in cases where the 
nature of the testimony of the single witness itself requires as a rule of prudence, that 
corroboration should be insisted upon, and that the question whether corroboration 
of the testimony of a single witness was or was not necessary, must depend upon facts 
and circumstances of each case. There are the general principles which we have 
to apply in the case of the testimony of a single witness, like Jawanaram. But as we 
have held that in the present case there is corroboration of Jawanaram’s statement 
by his former statement deposed to by Roopram, it is not a case of altogether un- 
corroborated testimony of a single witness. 


R. L. Anand, Senior Advocate, for the Appellants. 
S. K. Kapur, Advocate, for the Respondent. 


G.R. ——— Appeal dismissed. 
[SuPREME CouRT.] 

K. N. Wanchoo, K. C. Das Gupta and The State v- 

J. C. Shah, FF. A Captain Jagjit Singh- 

14th September, 1961. ' Cr.A. No. 118 of 1961- 


Official Secrets Act (XIX of 1923)—-Penal Code (XLV of 1860), section 120-B and 
sections 496 and 498, Criminal Procedure Code (V of 1898). ` 

The case against the respondent is in relation to the military affairs of the Govern- 
ment, and prima facie, therefore, the respondent if convicted would be liable upto 
fourteen years imprisonment. Ingthege circumstances considering the nature of the 
offence, it seems to us that this’is not a case, where discretion, which undoubtedly 


Yestejmthe Court, under section 498 of the Code of Criminal Procedure, should have- 
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been exercised in favour of the respondent. We advisedly say no more as the case 
has still to be tried. 


We therefore allow the appeal and set aside the order of the High Court grant- 
ing bail to the respondent. Às he has already been arrested under the interim 
order passed by this Court, no further order in this connection is necessary. We, 
however, direct that the Sessions Judge will take steps to see that as far as 


possible the trial of the respondent starts within two months of the date of this 
order. 


C. K. Daphtary, Solicitor-general of India, for the Appellant. 
N. C. Chatterjee, Senior Advocate, for the Respondent. 


G.R. — Appeal allowed. 
[SurpREME Court.] 

K.N. Wanckoo, K. C. Das Gupta and Abbiraj Kuer v. 

F. C. Shah, FF. Debendra Singh. 

15th September, 1961. C.A. No. 379 of 1958, 


Hindu Law—Adoption—Can a wife's sister’s daughter’s son be validly adopted. 

In bur opinion a marriage of a Hindu with his wife’s sister’s daughter is not 
invalid in law even though it may not be liked by certain people. Mr. Jha’s 
second argument based on the rule which we have assumed to be not open to challenge 
for¢he purpose of this case that there can be no valid adoption unless a legal marriage 
is possible between the person for whom the adoption is made and the mother of the 
boy who is adopted in her maiden state, must therefore fail. 


We therefore hold that the High Court was right in its conclusion that the 
adoption of a wife’s sister’s daughter’s son is valid in law. 

L. K. Jha, Senior Advocate, for the Appellant. 

R. C. Prasad, Advocate, for the Respondent. 


G.R. Appeal dismissed. 
[Supreme CouRrrT.] 

K. N. Wanchoo, K. C. Das Gupta, 7. G. Shah and Sunkavilli Suranna v. 

Raghubar Dayal, 77. Gali Sathiraju. 

18th September, 1961. $ G.A. No. 424 of 1958. 


Madras Estates Lands Act (I of 1908)—Madras Regulation XXV of 1802—Rent 
Recovery Act. 


To summarise, there is no evidence to show that occupation of the lands by 
Thammiah commenced under the Zamindar ; and there is no evidence as to the 
terms on which Thammiah or his predecessors were inducted on the lands: the com- 
mencement of the tenancy and the terms thereof are lost in antiquity, but Thammiah 
and his descendants are proved to have continued in possession of land uninterrup- 
tedly till the enactment of the Madras Estates Land Act, 1908. In the light of 
the presumption that the Zamindar is, unless the contrary is proved, the owner of the 
melvaram and the ryot the owner of the kudivaram the inference is irresistible that 
‘Thammiah was the holder of the occupancy rights in the lands and that these Tights 
devolved upon his successors and that the occupancy rights in the lands were not 
acquired by virtue of the provisions of Madras Act VI of 1908. 


K. Bhimasankaram, Senior Advocate, for the Appellants. 
T. V. R. Tatachari, Advocate, for the Respondents 1 to 3. 
P. Ram Reddy, Advocate, for Respondent % 


G.R, — ‘High Court's decree affirmed except 


with regard to mesne pl 
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[Supreme Court.] 
K. N. Wanchoo and K. C. Das Gupta, Ff. M/s. Bharat Sugar Mills, Ltd. v. 
20th September, 1961. Jai Singh. 


C.A. No. 252 of 1960. 


Industrial Disputes Act (XIV of 1947), section 33—Standing Orders—‘Go slow’ as 
misconduct. 


Following its earlier decision in Phulbari Tea Estate v. Its Workmen, ((1g60) 1 
S.C.R. 32), the Court held that in view of these serious defects in the enquiry by the 
domestic tribunal it was not possible for the Industrial Tribunal to place any reliance 
on the findings of that domestic tribunal in order to decide whether permission to 
dismiss should be given under section 33 of the Industrial Disputes Act. 


In spite of the recommendation of the ‘go-slow’ committee and the resolution of 
the Bihar Government “ go-slow” continued to be a misconduct under the Standing 
Orders and a mere refusal of the company to attend the conciliation meeting cannot 
be considered such provocation as would compel or justify the commission of mis- 
conduct. Nor can we find even assuming for the present that the company did 
deliberately prevent the conciliation meeting before the 12th February, that this show- 
ed an intention to victimise. Before an industrial adjudication can find an employer 
guilty of an intention to victimise there must be reason to think that the employer 
was intending to punish workmen for their Union activities, while purporting to take 
action ostensibly for some other activity. It would be unreasonable to think that the 
appellant expected that if the meeting was not held on the date as proposed the w&rk- 
men were sure to start go-slow and that that would give the management an oppor- 
tunity of proceeding against the Union workers. It was not unreasonable for the 
management to expect better sense from workmen and to hope that they would not 
commit misconduct too readily. While we do not wish to say that no unfair con- 
duct on the part of the management in negotiations over the workers’ threat to go 
slow would ever justify a finding of mala fides on the employer’s part, we must clearly 
say that the mere asking for adjournment of a conciliation meeting is not such con- 
duct on which mala fides or an intention to victimise can be reasonably based. 


We accordingly allow the appeal in part and set aside the order of the Industrial 
Tribunal in respect of these 13 workmen named above and order that the manage- 
ment is granted permission to dismiss them with effect from the date of this 


judgment. 
A. B. N. Sinha, Advocate, for the Appellants. 
T. R. Bhasin, Advocate, for the Respondents. 


GR. . Appeal partly allowed. 
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[Supreme Court.] 


K. N. Wanchoo, K. C. Das Gupta and Abdul Kader Shamsuddin Burere v. 
J. C. Shah, FF. Madhav Prabhakar Oak. 
20th September, 1961. G.A. No. 305 of 1958. 


Arbitration Act (X of 1940), section 20—Allegations of fraud—lIf ground for refusing 
arbitration agreement to be filed. 


There is no doubt that where serious allegations of fraud are made against a party 
and the party who is charged with fraud desires that the matter should be tried in 
open Court, that would be a sufficient cause for the Court not to order an arbitration 
agreement to be filed and not to make the reference. But it is not every allegation 
imputing some kind of dishonesty, particularly in matters of accounts, which would 
be enough to dispose a Court to take the matter out of the forum which the parties 
themselves have chosen. This to our mind is clear even from the decision in Russel’s 
case, (1880) L.R. 14 Ch.D. 471. In that case there were allegations of constructive 
and actual fraud by one brother against the other and it was in those circumstances 
that the Court made the observations to which we have also referred above. 


We are clearly of opinion that merely because some allegations have been made 
that accounts are not correct or that certain items are exaggerated and so on, that is 
not enough to induce the Court to refuse to make a reference to arbitration. It is 
only in cases of allegations of fraud of a serious nature that the Court will refuse as 
decided ip Russel’s case to order an arbitration agreement to be filed and will not 
make a reference. We may in this connection refer to Minifie v. The Railway 
Passengers Assurance Company, (1881) 44 L.T. 552. Looking to the allegations which 
have been made in this case we are of opinion that there are no such serious allega- 
tions of fraud in this case as would be sufficient for the Court to say that there is 
sufficient cause for not referring the dispute to arbitration. This contentionof the 
appellant must also therefore fail. 


S. D. Sukhthankar, S. N. Andley and Rameshwar Nath, for Appellant. 


A. V. Viswanath Sastri, Senior Advocate and Ganpat Rai, Advocate with him, for 
Respondents. 


G.R. ——— Appeal dismissed. 
[Supreme Court.] i 

B. P. Sinha, C.F., P. B. Gajendragadkar and Immani Appa Rao v. 

RaghubarDayal, Ff. Gollapalli Ramalingamurthi. 

22nd September, 1961. C.A. No. 76 of 1959. 


Trusts Act (II of 1882), section 84—Hindu Law—Can a fat, as a Manager of an 
undivided Hindu Family sell the shares of his sons—Provincial Insoloency (Amendment) Act No. 
XXV of 1948—Civil Procedure Code (II of 1908), Order 20, rule 12 (c)—Estoppel in 
question of fraud. 

Therefore, we are inclined to hold that the paramount consideration of public 
interest requires that the plea of fraud should be allowed to be raised and tried, and if 
it is upheld the estate should be allowed to remain where it rests. The adoption of 
this course, we think, is less injurious to public interest than the alternative course 
of giving effect to a fraudulent transfer. : 

This question has been the subject-matter of judicial decisions in most of our 
High Courts; and it appears that the consensus of judicial opinion with the excep- 
tion of the Madras High Court is in favour of the view which we have taken. 

Therefore, we must hold that the High Court was in error in not giving effect 
to the finding recorded by the trial Court that the fraud mutually agreed upon 
and contemplated by respondents 1 and 2 had been effectively carried out and 
that in the carrying out of the fraud both the parties were equally guilty. 

T. V. R. Tatachari, Advocate, for Appellants. 

K. N. Rajagopal Sastri, Senior Advocate, fot Respondent 1. 

= Appeal allowed. 


\ 


54 
[Supreme Court.] 
B. P. Gajendragadkar, K. Subba Rao, Badri Narayan Singh v. 
M. Hidayatullah, 7. C. Shah and Raghubar Dayal, 77. Kamdeo Prasad Singh. 
22nd September, 1961. G.A. No. 563 of tota. 
Representation of People Act (XLIII of 1951)—Is Ghotwals an Office of profit—res 


judicata. 

The High Court came to two decisions. It came to one decision in respect of the 
invalidity of the appellant’s election in Appeal No. 7. It came to another decision 
in Appeal No. 8 with respect to the justification of the claim of respondent No. 1 to be 
declared as a duly elected candidate, a decision which had to follow the decision 
that the election of the appellant was invalid and also the finding that respondent 
No. 2, as Ghatwal, was not a properly nominated candidate. We are therefore of 
opinion that so long as the order in the ap nt’s appeal No. 7 confirming the 
order setting aside his election on the ground that he was a holder of an office of profit 
under the Bihar Government and therefore could not have been a properly nominated 
candidate stands, he cannot question the finding about his holding an office of profit, 
in the present appeal, which is founded on the contention that that finding is incorrect. 


J. C. Sinha, Advocate, for Appellant. 
B. C. Ghosh, Senior Advocate, for Respondent No. 1. 
Udaipratap Singh, Advocate, for Respondent No. 2. 


G.R. —— Appedl dismissed. 
[SupREME CourT.] 

B. P. Sinha, C.J., A. K. Sarkar, M. Hidayatullah, Collector of Customs, 

N. Rajagopala Ayyangar and J. R. Mudholkar, JJ. Madras v. Nathella Sampathu 

25th September, 1961. Chetty, ete. 


C.As. Nos. 408-410 of 1960 and, 
Cr, As. Nos. 38, 126, 123 of 1959 and 511 of 
1960 and Petition No. 118 of 1958. 


The Sea Customs Act, 1878 (Act VILI of 1878), as amended by section 14 of Central 
Act (XXI o 1955)—178-A—Foreign Exchange Regulation Act, 194.7—Articles 14 and 
19 of the Gonstitution of India, 1950. 


Before embarking on this enquiry it is necessary to deal with the argument of 
the learned Solicitor-General that every point about the constitutional validity of 
section 178-A of the Sea Customs Act is concluded in his favour by the judgment 
of this Court in Babulal Mehta v. The Collector of Customs, Calcutta (7957) S.G.J. 
828: (1957) M.L.J. (Cr) 765: (1957) S.G.R. 111o). e have 
already extracted the head-note of the report in the Supreme Court Reports which 
would appear to indicate that this Court considered only the impact of Article 14 of 
the Constitution on the provision. Nevertheless, there are some passages in this 
judgment, which would be immediately referred to, on which reliance was placed by 
the learned Solicitor-General in support of his contention that this judgment is an 
authority for the position not merely that section 178-A does not violate Article 14 but 
that it impliedly, if not expressly, decides that the restriction imposed by it on the 
right to hold property or to engage in the business of dealing in gold was a reasonable 
restriction within Article 19 (5) and (6) of the Constitution. 


- We hold therefore that when a notification issued under section 8 (1) of the 
Foreign Exchange Regulation Act is deemed for all purposes to be a notification issued 
under section 19 of the Sea Customs Act,the contravention of the notification attracts 
to it each and every provision of the Sea Customs Act which is in force at the date of 
the notification. 


We are therefore of opinion (1) that section 178-A was constitutionally valid, 
(2) that the rule as to the burden of proof enacted by that section applies to a contra- 
vention of a notification under #ction 8(1) of the Foreign Exchange Regulation Act, 
1947, by virtue of its being deemed to be a contravention of a notification under sec- 
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tion 19 of the Sea Customs Act, (3) that the preliminary requirement of section 178-A 
that the officer seizing should entertain “ a reasonable belief that the goods seized 
were smuggled ” was satisfied in the present case. The result therefore is that the 
petitions under Article 226 of the Constitution filed by the respondent before the 
High Court should have been dismissed. We accordingly allow Appeals Nos. 408 
and 409 with costs throughout (one set of hearing fees), the writ petitions filed by the 
respondent being directed to be dismissed. In view of our decision in Appeals 
Nos, 408 and 409, the.points raised by the respondent in Appeal No. 410 of 1960 do 
not require to be decided. That appeal fails and is dismissed. There will, however, 
be no order as to costs. 

Criminal Appeals Nos. 38 of 1959, 126 of 1959, 123 of 1959, and 511 of 1960 
and Writ Petition No. 118 of 1958 were not heard on the merits and we have not 
examined the facts of any of those cases. Those appeals and petitions should, 
therefore be posted for hearing in the usual course. 


C.K. Daphtary, Solicitor-General of India, H.7. Umrigar and T.M. Sen, (Advocate: 
with him), for the Appellant in C.As. Nos. 408 and 409 of 1960 and respondent in 
C.A. No. 410 of 1960. 

N. A. Palkhivala, Senior Advocate, (S. R. Vakil, R. F. Joshi, S. J. Sohrabji and 
J. B. Dadachanji, Advocates and S. N. Andley, Rameshwar Nath and P. L. Vohra, 
Advocates of M/s. Rajinder Narain & Co., with him), for Respondents in C.As.Nos. 408 
and 409 of,1g60, and Appellant in C.A. No. 410 of 1960. 


"R. S. Narula, Advocate, for the Appellant in Cr.A. No. 38 of 1959. 

C. K. Daphtary, Solicitor-General of India and N. S. Bindra, Senior Advocate, 
D. Gupta Advocate with them, for Respondent in Cr.A. No. 38 1959. 

T. M. Sen, Advocate, for Intervener No. in Cr.A. No. 38 of 1959. 

N. N. Keswani, Advocate, for Intervener No. 2 in Cr. A. No. 38 of 1959. 

R. S. Narula, Advocate for R L. Kohli, Advocate, for the Appellant in Cr.A. No. 
126 of 1959. 

C. K. Daphtary, Solicitor-General of India, H. 7. Umrigar and D. Gupta, Advocates 
with him for the Respondent in Cr.A. No. 126 of 1959. 

N. C. Chatterji, Senior Advocate, (S. K. Kapoor and Ganpat Rai, Advocates, with 
him), for the Appellant in Cr.A. No. 123 of 1959. 

A. S. Bobde, Shankar Anand and Ganpat Rai, Advocates, for the Appellant in C.A. 
No. 511 of 1960. 


C. K. Daphtary, Solicitor-General of India, H. 7. Umrigar and T. M. Sen, 
Advocates, with him), for the Respondent in C.A. No. 511 of 1960. 


S. Venkatakrishnan, Advocate for the Petitioner in Petition No. 118 of 1958. 


C. K. Daphtary, Solicitor-General of India, H. J. Umrigarh and R.H. Dhebar, 
Advocate, with him), for Respondent in Petition No. 118 of 1958. 


G.R. — Orders accordingly” 
[SUPREME Courr.] 

K. N. Wanchoo, K. C. Das Gupta, J. C. Shah and Haji Sk. Subhan v. 

Raghubar Dayal, FF. Madhorao. 

16th October, 1961. C.A. No. 285 of 1958. 


Civil Procedure Code (V of 1908), section 47—Executability of a decree by a proprietor 
of a land under the decree after the Madhya Pradesh Abolition of Proprietary Rights (Estates 
Mahal, Alienated Lands) Act (I of 1951)—‘Document’ includes the decree of the Court. 

The question is whether the word ‘document’ in M. P. Abolition of Proprie- 
tary Rights ees Mahals, Alienated Lands) Agt (Lof 1951), includes a decree of the 
Court. We do not see any good reason why a decree“of the Court, when it affects the 
proprietary rights and is inrelation to them, should not be included in this expression, 
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The main object of sections 3 and 4 and in fact, of the Act itself, is that all the bundle 
of rights which a proprietor possesses on account of his proprietorship of the land 
within the estate, etc., should cease, except such rights which are’ saved. to the pro- 
prietor under some specific provision of the Act. Any rights which accrues to the 
proprietor under a decree by virtue of his proprietary rights will not, under the scheme 
of the Act, prevail over the statutory consequences following the vesting of the pro- 
prietary rights in the State and will be lost to the proprietor. One such right is the 
right of the proprietor under a decree to obtain possession over certain land. Such a 
decree for recovery of possession is the result of the recognition of the proprietor’s 
right of possession as proprietor over that land as against the claim of the judgment- 
debtor to retain possession of that land. The proprietary right vests in the State and 
as a consequence of it the proprietor’s right under the decree to obtain possession 
also vests in the State, even though the State gets right to the possession of the land 
under other provisions of the Act as well. i 


N. C, Chatterjee, Senior Advocate and Dharam Bhushan, Advocate, for 


Appellant. 

B. S. Shastri, Senior Advocate and Ganpat Rai, Advocate, for Respondent 
GR Appeal allowed. 
Ramachandra Iyer, O. C. F. Balakrishna Metha v. 

14th July, 1961. State of Madras. 


C.R.P. No. 1153 of 1960. 


"Madras Buildings (Lease and Rent Control) Act (XXV of 1949) (since repealed and re- 
enacted by Act XVIII of 1960), section 3 (5)—Government passing order of taking over building 
under—Landlord not surrendering possession to Government—If entitled to clatm rent. 


Where a landlord has not put the Government in possession of a building 
sought to be taken over by them under the provisions of section 3 of the Madras 
Buildings (Lease and Rent Control) Act, and is not ready and willing to allow the 
Government to occupy the same, he cannot claim any rent from the Government in 
respect of the building merely because the authorised officer made an order of allot- 
ment which however could not be given effect to as a result of the landlord not 
giving possession to the allottee. 


N. C. Srinivasan, for Petitioner. 
The Government Pleader (A. Alagiriswami), for Respondent. 


R.M. Petition dismissed. 
Anantanarayanan, F. Meenambal v. Board of Revenue, Madras. 
2ist July, 1961, W.P. No. 67 of 1959. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 11 
—Issue of ryotwari. patta—If could be claimed in respect of a tank which is exclusively used 
by a party for cultivation of his ryott land. 

Quaere : Whether a ryot can insist as of right for the issue of a ryotwari patta in 
his favour under section 11 of the Madras Act (XXVI of 1948), in respect of a 
tank, which is not within the actual limits of his holding, but which is however 
appurtenant to his holding and which he has been maintaining and whose waters 
he Has been exclusively using for purposes of irrigating his lands? 

V. Vedanthachari, for Petitioner. 

_. The Additional Government Pleader (M. M. Ismail), for Respondent. 


RM, z Petition dismissed, 
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adisan, J. Karthikeya Mudaliar v. Chellam. 
ode sub ae C.R.P. No. 865 of 1960. 


Tanjore Tenanis and Pannayals Protection Act (XIV of 1952), section 12 (1) and (2)— 
Complaint by a dismissed pannayal—If should be done within a week—Second application 
on the same cause of action where an earlier application has been dismissed for default—If 
barred. 

In view of the fact that the provisions of Order g, rule g, Civil Procedure 
Code, has not been made applicable to the proceedings under the Tanjore Tenants 
and Pannayals Protection Act, there could be no bar to the filing of a second 
application under section 12 (2) of the Act even though an earlier application on the 
same cause of action has been dismissed. 

The period of one week prescribed under section 12 (1) could not apply to 
cases of complaints filed by a dismissed Pannayal. Sub-sections (1) and (2) of 
section 12 should be read distinctively so as not to import the restriction laid down 
in sub-section (1) into sub-section (2) of section 12. So read there is no period 
of limitation prescribed in respect of a complaint by a dismissed Pannayal. 


K. S. Naidu and R. Vijayan, for Petitioner. 
Respondent not represented. 
R. 


M. ———_—_ Petition dismissed. 
Anantanarayanan, J. Jayamani v. Collector of Central Excise, Madras. 
28th July, 1961. W.P. No. 42 of 1959. 


Constitution of India (1950), Article 226—Ouster of jurisdiction of Court on the 
doctrine of merger of one order in another—Scope of—Constitution of India (1950), Article 
311 (2)—Dental of opportunity—Natural Fustice—Violation of Departmental proceedings— 
Failure of the Enquiring Officer to compel attendance of witness—When amounts to denial of 
justice. 

The doctrine of merger which operates to oust the jurisdiction of the High Court 
under Article 226 of the Constitution is that when the order of a tribunal subject 
to the jurisdiction of the Court has merged in some order of a higher tribunal not 
so subject to its jurisdiction, then no writ could issue even against the tribunal subject 
to its jurisdiction. The only exception to this rule is in cases where the original 
order itselfis a nullity. In departmental proceedings, where the Enquiry Officer 
is not authorised or empowered under the rules to compel the attendance of witnesses, 
it cannot be said that failure to compel the attendance of a witness at the request 
of the accused is a violation of the principles of natural justice or the principle of 
reasonable opportunity under Article 311 (2) of the Constitution. 

M. K. Nambiar, K. K. Venugopal and N. A. Subramaniam, for Petitioner. 

The Additional Government Pleader for Respondent. 


R.M. — Petition dismissed. 
Jagadisan, J. Krishna Goundar v. Narasingam Pillai. 
7th August, 1961. Appeal No. 163 of 1958. 


Tort—Damages for accident caused due to rash and negligent driving—Death of victin— 
Damages for loss of expectation of life—Basis of. 

In awarding damages for accident under the head of loss of expectation of life, 
the tender age of the victim is not the only basis. Several factors like the prospect 
of a predominantly happy life, the ups and downs of life, the circumstances of the 
individual life and so on have to be properly considered and the quantum of damage 
should be assessed ona consideration of all aspects that have a bearing on the 
pres ective balance of happiness in the years that the deceased might have lived 

ut for the accident. 

Benham v. Gambling, L.R. (1941) A.C. 157 ; Garciav. Harland & Wolff, (1943) 2 
All E.R. 477, referred. 

[Principles explained—Texts and precedents referred]. 

T. V. Balakrishnan and A. Seshan, for Appellant. 

A. Srirangachari, S. Rajaraman and Messrs. Pafs, Labo and Alvares, for Respondents. 

R.M, —— Appeal dismissed, 
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Ramachandra Iyer, O. C. F., Regional Provident Fund Commissioner v. 
and Srinivasan, 7. Madras Pencil Factory. 
8th August, 1961. W.A. No. 6r of 1959. 


Employees Provident Fund Act (XIX of 1952)—Applicability of Act—Non-scheduled 
industry doing incidental items of work that might come under one or other of the scheduled 
indusiry—If governed by Act—‘Employed in’—Meaning of. 

On a plain reading of section 1 (3) of the Employees’ Provident Fund Act, 
1952, it is clear that the requirement as to the number of persons employed relates 
to the factory as a whole and not to that part of the industry carried on therein 
which might come within the category of scheduled industries. In order to attract 
the provisions of the Act to any factory it should be established that the factory is 
engaged in a scheduled industry. Where a non-scheduled industry fabricates cer- 
tain spare parts for use in the industry, the Act cannot be attracted to it merely be- 
cause the manfacture of such spare parts will be part of a scheduled industry. The 
Act would apply only when the final product manufactured by the industry is 
within the scheduled industry and not merely on the ground that certain parts are 
made for use in in a manufacturing process, which is not scheduled. A factory 
manufacturing pencils, which is not scheduled, will not be governed by the Act 
merely because it fabricates certain spare parts for its machinery. 

A.LR. 1957 Bom, 149, foll. . 

Additional Government Pleader (M. M. Ismail), for Appellant. 

G. S. Padmanabhan instructed by Messrs. King & Partridge, for Respondent. 


R.M. ae Appeal dismissed. 
Jagadisan, F. Mohd Abdul Khader v. Mohd. Thassin Mohmed. 
Toth August, 1961. A.A.A.O. No. 112 of 1959. 


Civil Procedure Code (V of 1908), Order 21, rule 95—Repeated applications by 
auction-purchaser for delivery of property purchased by him—Maintainability. 

Having regard to the scheme of Order 21, rules 95 to 99 and 103 of the 
Civil Procedure Code, it is open to an auction-purchaser to Court a summary en- 
quiry in cases of obstruction by third parties in his attempt to recover possession 
of the property purchased by him ; but he is not compelled to seek the aid of the 
executing Court to obtain possession of the property free from obstruction of third 
parties claiming independent title. But if he resorts to such machinery and suffers 
an adverse order he has to file a suit under Order 21, rule 103 within one year 
from the date of the order. But it is open to an auction-purchaser to file any number 
of applications for delivery of the property and the fact that any prior application 
became infructuous due to obstruction caused by even third parties is no bar to the 
maintainability of another application for the same relief. 

P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. 

T. S. Srinivasan, for Respondent. 


R.M. — Appeal dismissed. 
Ramachandra Iyer, O. C. F. Kuppuswami Chettiar v. Malayandi Abalam. 
24th August, 1961. C.R.P. No. 752 of 1960. 


Madras Cultivating’ Tenants’ Protection Act (XX V of 1955), section 4-A (2)—Resump- 
tion of land for personal cultivation by owner from a cultivating tenant—Scope of. 

The right given to a landlord under section 4-A (2) of the Madras Cultivating 
Tenants’ Protection Act to resume for personal cultivation of one half of the lands 
leased to a cultivating tenant is such Ẹthat when once that right is exercised the 
Statutory remedy stands worked out and it is not open toa landlord to go on 

ing successive applications to deprive the tenant of half of his holding as on 
the date of each application. When a landlord has received half the land from 
his lessee for personal cultivation under section 4-A of the Acthe cannot apply 
again for such relief on the ground that he has sold away the land possession of 
which was originally recovered. 


A. Ramanathan, for Petitioner. Š 
S. Ramasubramanyam, for R&spondent. 
R.M. —— Petition dismissed, 
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Veeraswami, ij. Ramaswami, In re. 
6th September, 1961. Crl. Appeal No. 118 of 1960. 
Penal Code (XLV of 1860), section 295-A—O ffence under—Proof of malice—Scope of. 
Malice is no doubt one of the important ingredients of an offence under sec- 
tion 295-A of the Penal Code and it is certainly for the prosecution to establish the 
presence of that element by proper evidence. But, malice being a mere state of 


mind is not capable of proof by tangible evidence. In almost all cases where it 


is required to be proved, it has only to be inferred from the circumstances and back- 
ground of the case. 


M. L. Hanumantha Rao, for Appellant. 
The Public Prosecutor, for State. 
R.M. 


—_—__ Appeal dismissed. 
Anantanarayanan, and Venkatadri, 77. In re Nandan Naidu. 
11th September, 1961. Crl. App. No. 730 of 1960. 


Madras Children Act (IV of 1920), section 22—Proviso—Applicability. 


The exception under the Proviso to section 22 of the Madras Children Act, 
1920, will apply only in relation to the character of the accused and not to the 
circumstances of a particular single offence which is the subject-matter of the pro- 
secution. df the known antecedents of the offender are such as to indicate a de- 
praved and incredibly unruly temperament the Proviso will be attracted and 
protection against life sentence will not apply. But merely because in a particular 
case it is proved that the youthful offender committed an offence in a deliberate 
manner the Proviso to section 22 will not be attracted. 


K. Narayanaswami Mudaliar, S. Ranganatha Mudaliar and P. S. Nagarajan, for 
Appellant, 


The Public Prosecutor, for State. 


R.M. , —— Sentence modified. 
Veeraswami, F. Arumugham Pillai v. 
21st September, 1961. Ganasoun Pandian. 


Grl.R.C. Nos. 559 and 762 of 1960. 
Crl.R.P. Nos. 541 and 734 of 1960. 


Penal Code (XLV of 1860), sections 337 and 338—Rash and negligent driving— 
What is—Tests to decide. 


Motor Vehicles Act (IV of 1939), section 112—Rash and negligent driving—What is. 


The essence of criminal liability, as distinguished from civil liability, under 
sections 337 and 338 of the Penal Code is culpable rashness or negligence and not any 
rashness or negligence. Rashness implies a consciousness or awareness of the mind 
with reference to the act done and indulging in the act in the fool-hardy hope 
against any untoward happening. Negligence on the other hand presupposes 
only a negative state of mind, an absence of awareness or consciousness of what 
should be done or omitted to be done. Hence where a owner who is duly licensed 
to practise driving, while attempting to stop the vehicle presses the accelerator 
pedal instead of the brake pedal due to inexperience and mistake, he cannot be held 
guilty of the criminal offence of rash and negligent driving. 


V. P. Raman and R. Krishnaswami, for Petitioner in Cr.R. C. No. 559 of 1960. 


S. Mohan Kumar alam, G. Rabindranath and V. M. Fayapandian, for Peti- 
tioner in Cr.R.C. No. 762 of 1960 and for Respondent in Cr.C. No. 559 of 1960. 


The Special Public Prosecutor for State ip both. 


R.M. — Conviction set aside, 
A e 
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Ramachandra Iyer, C.F. Sivaperumal Kounder v. Munusami Kounder. 
22nd September, 1961. C.R.P. No. 206 of 1961. 


Madras Village Panchayats Act (X of 1950), section 16 (2) and 19 (1)—Dztsquali- 
fication of member—Who can apply for decosion as to—Leprosy as a ground of 
disqualification—If should be infectious—Direction of Panchayat—When necessary. 


Interpretation of Statutes—Punctuation marks—If part of a Statute. 


Section 19 (1) of the Madras Village Panchayats Act, 1950, provides for three 
classes of persons who can apply under it for a decision whether a member is dis- 
qualified or not under the several sections relating thereto. The first is the member 
himself who may be in doubt whether he is disqualified and whether he is 
entitled to continue in office. The second is another member of the Panchayat. 
The third is the Executive Authority. In cases of first two persons they are given 
an option to apply for a decision. As regards the Executive Authority the provision 
is mandatory and the ‘clause on the direction of the Panchayat or of the Inspector’ 
in the section would govern only applications filed by the Executive Authority. No 
such direction is necessary in case of application by the member concerned or any 
other member of the Panchayat. 


Under section 16 (1) of the Act leprosy is made a ground of disqualification. 
But the section does not make any distinction between infectious and non-infectious 
types of leprosy. While care should be taken in deciding whether the disease alleged 
is leprosy or any other form of skin disease, it is not necessary to establish that the 
leprosy complained of is of the infectious type, before attracting the disqualification. 


Though the origin of the rule for disregarding the punctuation marks in the 
interpretation of a Statute was due to historical factors, it is still a rule of construction 
that punctuation marks are not to be treated as part of a Statute. It is open to a 
Court in interpreting a Statute from the language of the section, to put a punctua- 
tion mark in its proper place. 

N. G. Raghavachari and N. S. Varadachari, for Petitioner. 


S. Mohan Kumaramangalam, V. C. Palaniswami and K. Sengottiyan, for Respondent. 


R.M. Petition dismissed. 
Jagadisan, F. Tamilnad Electricity Workers’ Federation v. 
12th October, 1961. State of Madras. 


W.P. No. rogo of 1960, 


Industrial Disputes Act (XIV of 1947), sections 10 (1), 12 (5) and 19 (1)— 
Failure of Government to consider a report of failure of conciliation —If could be compelled by 
Union in case of public utility services. 

The power of Government to make a reference under sections ro (1) and 12 (5) 
of the Industrial Disputes Act, 1947, to an industrial tribunal or labour Court in 
relation to an industrial dispute in a public utility service, where a strike notice has 
been given, is unmistakably in the nature of a duty subject to the discretion vested 
in it under section 19 (1) of the Act. Hence it is the duty of the Government to consider 
the report of the conciliation officer and decide the propriety or otherwise of making 
a reference under section 10 (1) read with section 12 (5) of the Act. Failure to 
exercise the jurisdiction vested in the Government could be enforced by means of 
an appropriate writ. 


Row and Reddy, for Petitioner. 


The Additional Government Pleader M. M. Ismail, T. Changalvaroyan and 
P. R. Gokulakrishnan, for Respongents. 


R.M. —— Rule absolute. 
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Jagadisan and Srinivasan, FF. Issardass S. Lulla v. Hari. 
6th October, 1961. W.P. Nos. 913 and 914 of 1961 
and A.A.O. No. 218 of 1961. 


Constitution of India (1950), Articles 226 and 227——Writs under—If could be issued 
against orders of civil Courts. 


The jurisdiction to issue prerogative writs possessed by the Court of King’s 
Bench in England was not exercised in respect of orders of civil Courts against which 
a remedy by way of appeal was provided. The Supreme Court established in 
Madras possessed the same jurisdiction as the Court of King’s Bench and the High 
Court which took the place of the Supreme Court had no greater powers than the 
Supreme Court. The Constitution has no doubt extended the jurisdiction of the 
High Court to issue such writs even outside the limits of its ordinary original jurisdic- 
tion but limited to the State. But the Constitution has not in any way enlarged the 
scope, content, nature and operation of the prerogative writs. The language used 
in Articles 226 and 227 of the Constitution indicates that judgments of subordinate 
Courts could not from the subject-matter of pregrogative writs, presumably 
because a party aggrieved by such judgments and orders have the remedy by way 
of appeal and revision, as efficacious as the remedy by way of writs. 


(Origin of jurisdiction traced—Principles of exercise of jurisdiction explained— 
Nature and purposes of certiorari and mandamus explained History of Court and 
case-law considered), 


M. K. Nambiar, N. A. Subramaniam and V. Manivannan, for Petitioners and 
N. C. Raghavachari, N.S. Varadachari, B. Punyakoti Chetti, K. C. Jacob, S. K. L. Ratan, 
S. Mohan Kumaramangalam and K. Parasaram, for Respondents in W.P. Nos. 913 
and 914 of 196r. 

N. A. Subramanyam and N. Veeramani, for Appellant and B. Punyakoti Chetty, 
N. C. Raghavachari, N. S. Varadachari, K. C. Jacob, S.K. L. Ratan, K. Parasaran 
and [M. I. Hanumantha - Rao (Receiver)] for Respondents in A. A. O. No. 218 
of 1961. 


R.M. Directions given. 
, Sadasivam, f. . Sankaran v. Corporation of Madras. 
21st October, 1961. Crl. Rev. Case No. 1044 of 1960. 


Crl. Rev. Pet. 1013 of 1960. 
Madras City Municipal Act (IV of 1919), section 299 (1) (b)—Selling milk or dairy 
products—‘ Lactogen’—If milk or dairy product. 

Having d to the definition of dairy product in section 3 (9-E) of the Madras 

City Municipal Act, it will be doing violence to language to call * Lactogen’ , a milk 

product or dairy product. It may be that milk or product of milk is a constituent 

of Lactogen which contains several other ingredients as well. But on that 

account Lactogen cannot be equated to milk or dairy produce whose selling is 
‘sought to be rgulated by section 299 (1) (b) of the Madras City Municipal Act. 


P. S. Parameswaran and M. Mahalingam, for Petitioner. 

T. A. Ramaswami Reddiar, for Respondent. 

V. V. Radhakrishnan, for The Public Prosecutor, for State. 

R.M. Conviction set aside. 


[END or Votume (1961) II M, L, J. (N.R.C.).] 
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where no return is filed by an assessee .. 44 
S. 41 (1)—Muthawalli of a Wakf—If 
assessable as ‘‘an individual ”—Mahomedan 
Law of Wakf (S.G.) 39 
INDUSTRIAL DISPUTES AQT (XIV OF 
1947)—Bonus—Full Bench formula—Calcula- 
tion—Depreciation—How to be determined— 
gecmieity (Supply) Act (LIV of 1948), Seventh 
Schedul (S.d.) 31 
Ss. 2 (00) and 25-E and, Working Journa- 
lists (Gontitions of Service) and Miscellaneous 
Provisions Act (XLV of 1955), S. 5—‘ Trench- 
ment ’—Retirement on attaining the age of 
superannuation—When retrenchment .. 18 
———0Ss. 10 (1), 12 (5) and 19 (1)—Failure of 
‘Government to conrider a report of failure of 
conciliation—If could be compelled, by Union 











in case of public utility services se 60 
———33—Standing Orders—‘Go slow’ as 
misconduct (S.C. oe 52 
INDUSTRIES (DEVELOPMENT AND RE- 


GULATION) ACT, 1951, S. 18-A (1) (b)— 
Interpretation—S. 15—Scope we 40 
INTERPRETATION OF STATUTES—Con- 
temporance exposition—Applicability 


(S.G.) 39 

———Punctuation marks—If part of a 
Statute ~ 

‘Retrospective effect of amendment— 





Object of legislation—If relevant 24, 
——Same expression in different sections of 
sub-sections of 2 Statute—When could be given 
an extended or restricted meaning to avoid 
absurd or unjust results % 16 


LEGAL PRACTITIONERS AQT (XXVIII 
OF 1879), Ss. 9 and r1—Art. 19 of the Constitu- 
tion—General Rules and Circular Orders of the 
High Court of Patna (Civil), 1922, S. 2 of the 
Supreme Courts Advocates (Practice in the High 


Court) Act, 1951—S. 15 of the Bar Council 
Act of 1926) (S.C.) 43 
LETTERS PATENT (LAHORE), Cl. 10— 
Scope » (S.G.) 48 
LETTERS PATENT (MADRAS), Cl. 15— 


Appeal under, from an order refusing to gran 
leave to appeal in forma paberis Notes to 
respondent—If necessary 44 
———Cl. 15-—Appeal mie Oner under 
S. 237 of the Companies Act—If e as 
———(ls. 15 and 44—Judgment by singls 
Judge of the High Court setting a on o 

of the lower Court under 5.39 ofthe Arbitration 
Act—If appellable under 1 oy -H of the 
Letters Patent—Effect 9 





LIMITATION AQT OF 1908), Art. 11-A— 
Civil Procedure Gode (V of 1908). O. 21, 
R. 103—Scope of 36 
Art. 30—-Damages for injury to goods— 
| Limitation—How computed 7 

Art. 75—Waiver under—When could ie 
relied upon—Burden of proof 7 
——— Art. 8g— Computing of period of limita- 
tion—How made ae 15 


MADHYA BHARAT (NOW MADHYA PRA™ 
DESH) SALES TAX ACT (XXX OF 1950)— 








Essential Goods Declaration and Re ation Act 
(LIT OF 1952) (Central)—Arts. 283 and 372 
of the Gonetaioy of India (S.C. pA a 20 


MADHYA PRADESH ABOLITION OF PRO- 
PRIETARY RIGHTS (ESTATES MAHAL 
ALIENATED LANDS) ACT (I OF 1951)— 
“Document” includes decree of Court 
(S.0.) .. 55 
MADRAS AGRICULTURAL INGOME-TAX 
ACT (V OF 1955), S. 2 (a) (3}—Income from 
building—When agricultural income 44 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF. 1938), S. 13—Debts incurred after the 
commencement of the Act—Re-opening of 
payments made by a debtor in accordance with’ 
the contract: and appropriated towards interest 


if permissible (F.B.).. 10 
MADRAS a) AGT GE Or AND RENT 
OONTRROL) ACT OF 1940) (Since, 


epealed and re-enacted by Act (XVIII of 1960)” 
Sg ( 3 (5))—Government passing order of taking 
over building under—Landlord not surrender- 
ing possession to Government—If entitled to 


claim rent oa 56 
——S. 13—Power of exemption under— 
Scope of 27 


MADRAS BUILDINGS (LEASE AND RENT? 
CONTROL ACT (XVIII OF 1960), S. 10 (3)— 
Landlord requirmg premises for his own occupa- 
tion—Test to decide sa 38 
———S. 23—Appeal—Person aggrieved— 

1s ee 
MADRAS CHILDREN AQT (IV OF a 
S. 22—Proviso—Applicability. ce 59 


MADRAS CINEMAS REGULATION ACT 
IX OF 1955)—Rules under—Rule 107— 
lication for ‘“‘ Form CG” licence—Enclosure 
required—If should be sent within any stipulated 
time .. 37 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), S. 299 (1) (4}—Selling milk or dairy 
products—‘Lactogen ’—If milk or dairy produet 
oh I 


———-Sch. IV, Rr. 20 to 22—Procedure under— 
Duty to observe . 28 


MADRAS CITY POLICE ACT, S. 75—Offence 
under if identical witho flence under section 323, 
Penal Code 29 


MADRAS CITY TENANTS PROTECTION 
AQT (III OF 1922)—Amendment Act XIII of 
1960—Applicability—S. 9-A—When could apply 
to pending pro ings és 24. 
icability—Eviction of tenants in 
of Goverment land after apiy 
se I 
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MADRAS CITY TENANTS PROTECTION 
ACT—(Contd.). 


———(as amended by Madras Act XIX of 
1955), S. 8—Construction—Order fixing rent 
under S. 7-A—Applicability (F.B.) 22 
MADRAS CO-OPERATIVE SOCIETIES ACT 
(VI OF 1932), S. 51—Scope of ee 8 
MADRAS ` COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 25 (a) 
and (d) 30 and 38—Applicability—Suit for a 

n of the plaintiff’s right to joint posses- 
sion with the defendant as trustees—Valuation 
for purposes of Court-fee y3 13 


MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956)—Caltivating tenants—Who are—Tenancy 
agreement express or implied—Mere agree- 
ment to share the crop without creating any 
interest in land—If would amount to a tenancy 
agreement ae 12 
MADRAS CULTIVATING TENANTS’ PRO- 
TECTION ACT (XXV OF 1955), Ss. 3 and 4— 
Cultivating tenant sub-leasing ds— 
Whether outside the Act 17 


———S. 4-A (1) and (3)—Construction of. 17 
S. 4-A (2)—Resumption of land fo 

personal cultivation by owner from a cultivating 
tenant—Scope of ea 5 
———S. 4-A (4) and (5)—Joint family owning 
land in excess of 13 acres—Ruight of a member 
for restoration of possession aie 12 


MADRAS DISTRICT MUNICIPALITIES 
Act (V of 1920), S. 93, Sch. IV, R. 10 (2), 
Expl.—Applicability—Notice of demand served 
under S. 29 of the income-tax Act—lIf includes 
assessment order—Legality of levy—When could 
be questioned es 1g 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1950), Ss. 175 and 347, Proviso— 
Offence under S. 175—If a continuing offence— 
Limitation for prosecution 24 
MADRAS ESTATES LAND ACT OF 
1908)—Scope (S.C.) 
———Madras Regulation (XXV 
Rent Recovery Act (S.G.) 
———S. 3 (2) (a) and (d) Estate Grant 
Construction of 22 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARAI) ACT 
(XXVI OF 1948), S. 11—Issue of ryotwari 
patta—If could be claimed in respect of a tank 
which is exclusively used by a party for cultiva- 
tion of his ryoti land ee 56 


MADRAS INDEBTED AGRICULTURISTS 
(REPAYMENT OF DEBTS) ACT (I OF 
1955), S. 4—Effect of a 12 


——S. 4 (1) and AUN and Civil Procedure 
Code (V te 1908), S. 48 (1) (b)—Effect on 
period of limitation - E K, 3 


MADRAS LAND ENCROACHMENT ACT 
II OF 1905), S. 15-A and Madras City Tenants’ 
rotection Act (III of 1922)—. picability = 

Eviction of tenants in occupation oF 

land after the expiry of the lease or aian 

of the tenancy 16 





MADRAS PROBATION Et ela oper rica 
ACT OF 1937), Ss. 1) and r2-A— 
Relais of a offen om sf probation—Effect of— 
If such person could be dismissed from service by’ 
employer 85: 
MADRAS PROHIBITION ACT (X OF 1937)». 

-A—Being in State of intoxicating in a 
Se place— t amounts to—Motor vehicle 
on a public road—lIf a public place 37 


———S. 4-A—State of intoxication—What 
amounts to 26 
———S. 2g—Failure to follow the procedure- 
under—Effect se 27 
——S. 32—-Need to comply with the PO 
dure under 

MADRAS VILLAGE PANCHAYATS AGT” 
(X OF 1930)—Rules under—Rule 24—Collec- 

tion of tax—Prosecution for failure to Pay tax—- 
When could be resorted to 38 
Ss. 16 (2) and 19 ()—Disqualification of 
member—Who can apply for devision as to— 
Leprosy as a vn of disqualification—If 
should be infectious—Direction of Panchayat— 
When necessary Sa 60 


S. 78—Contribution from temples, etc.,. 
to Panchayat—When could be claimed.. 282 


——S. 106—Sanction under—When acces- 
sary as 
MAHOMEDAN LAW—WAKF—Incidents 

39 


S.C.) 
MASTER AND SERVANT Sanding Orders. 
rea ng to service conditions—Provision as to 
dism al of an employee from service on being 
convicted—If applicable to an offender released. 
on probation 3 35 
MORTGAGE—Suit for redemption—Dismissal 
of—lIf bars a second suit for redemption .. 26 


MOTOR VEHCILES ACT (IV OF 1939), 
Ss. fE and 45—Construction and scope—- 
J ction to entertain and dispose of applica— 
tions for permit—Notification inviting applica- 
tilns for hers of stage carriage permit for route 
within the jurisdiction of specified Regicnal 
Transport Authority—Forum for application—- 
Place of residence or principal place cf residence 
of applicant—Relevancy as 23, 
———Ss. 44 (5) and 64-A and R. 140-A ofthe 
Motor Vehicles Rules—Power of delegation 
under—Scope of—State Transport Authority if” 
could delegate its revisional powers to the 
Secretary at 36 
———S. 112—Rash and negligent driving— 
What is a 59: 
MYSORE LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX ACT 
XXVII OF 1951)—Vires (S.G.) 42 
NANJANAD VELLALA ACT (VI OF rior 
M.E.)—Tarwad property—Right of partition 
iven under statute—Person entitled to share— 
could sue for maintenance Ms 35 
OFFICIAL SECRETS ACT OF 1923)— 
Kenal Code (XLV of 1860), 120-B and 
ty fe and 498, Criminal eae Code 
1898) (S.G.) 50 
M CODE (XLV OF 3) Ss. 120-B— 
Scope - 50- 
———Ss._120-B, 462, 464, 420, 466, 467 and 
471 and Prevention of Corru repta Act (II or 
1947), S. 30—Scope as 
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«offence under S. 75, Madras City Police Act. 29 
POLICE AQT OF 1861), Ss. 17 and 18— 
Police officer—Who is (S.C.) . 45 


ARACIIOL =Appeal Freliminary objection— 
Whether the dant-appellant is precluded 
from proceeding with the appeal bcecause subse- 
quent to the grant of the Special Leave to appeal 
to him he wıthdraw the price of pre-emption 


which was deposited by the Respondent No. 1 in 
the Qourts below—The doctrine of approbate 
and reprobate (S.G) 3 





Appeal under Cl. 15 of the Letters Patent 
- from an order refusing to grant leave to appeal 
an forma pauperts—-Notice to opposite: aT 
If necessary 
———Claim® for restitution—If liable to os 
of Cofirt-fee .. 37 
Injunction—Suit for declaration of title— 
Plaintiff held not to be entitled to the property 
—Defendant claiming to be rightful owner— 
Plamtiff’s unlawful possession—If could be 
protected by injunction against the a 


Pleadings—Endorsement made "by ibe 
counsel on the plaint when returned for rect- 
fication of certain defects—If part of the ir 
ings 2 

PREVENTION OF QORRUPTION AGE 
(II OF 947), S. 5 and Penal Code (XLV of 
1860), S. Roa Scope (S.G.) .. 42 


peer DS aR aor Law Amendment 
ACET 1952 —Criminal Procedure Code 
Ve 1898), S. ions 251 to 259—5. 350— 
(S.C.) 45 
a go—Scope (S.C.) oe 2 
PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1954), S. 20 (1)—Object 
and scope of—Persons authorised to institute 
proceedings—If ahould be authorised for each 
particular case . 38 
PRINCIPAL AND AGENT—Accounting— 
Duty of agent to account—When arises—Suit 
for account—Limitation—How computed. 15 


PRIZE’ GOMPETITION—Mysore Lotteries 
and Prize Competitions Control and Tax Act 
I of 1915)—-Bombay Lotteries and Prize 
mpetitions Control and Tax Act, 1948 as 
amended in 1952—Art. 252 (1) of the Constitu- 


tion—Prize Competition Act OTA o 
(S.C.) 42 


PRIZE COMPETITIONS ACT oan OF 
1955)—Vires (S.C.) 42 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), S. 28 (2)—Suit by a creditor against 
the divided son of a Hindu family in regard to a 
debt incurred by the father as manager of the 
rest while joint family and subsequently adjudged 








of 1955) ! 


PRO. INSOLVENCY ACT (1920)—(Contd.). 


insolvent—Leave of insolvency Court—If neces- 
ary Ke 14 
PROVINCIAL INSOLVENCY (AMEND- 
MENT) ACT (XXV OF 1948, Applicability 

* (S.G.) .. 53 


PUNJAB-CUSTOM—Ancestral land—What is 
(S.C) 1 


RAILWAY ESTABLISHMENT GODE—R. 
2406/2 (a2)—Fumdamental R. 56) (6) (i)—Art. 
g11 (2) of the Constitution of India (1950)— 
Age of retirement of the ministerial servants 

(S.G.).. 2 


RAJASTHAN LAND REFORMS AND RE- 
S ON OF JAGIRS ACT, 1952, S. 4— 
“ Tribute ”—Construction—Hukamnama under 
S. 190 of the Marwar Land Rules, 1949 
(S.G.) .. 4 

REGISTRATION ACT (XVI OF 1908), 
S. 17 (2) (vi)—Scope of Compromise daa 
When exempt from registration II 
——Ss. 58 and 59—Endorcement of registering 
officer under—When could be deemed to be 
attestation of the document—Words and i phares 
— Attested ’—Meaning of 28 


REPRESENTATION OF PEOPLE AOT 
(XLIII OF 1951)—Is Ghotwals an Office of 
profit—Res judicata (S.G) 54 


RES JUDICATA—Scope (S.C) .. 54 
SEA CUSTOMS ACT (VIII Or e), s. 19— 


——S. 30—Scope ds i 
——as amended by S. 14 of Act (XXI of 
1955)—-S.178-A—Foreign Exchange Regulations 
Act, 1947—Arts. 14 and 19 of the Constitution 





of India, 1950 (S.G) 54 
202—Customs amar Act, 19555 
Ss. 4 and 39 . (S.G.) . 34 


SUCCESSION ACT, S. 63—Finding as to 
genuineness—Interference (S.C.) as 41 


TANJORE TENANTS AND PANNAYALS 


PROTECTION ACT iia yes OF 1952), S 12 
Oa and (2 ad (a)r Compain dismissed pannayal 
one within a week—Second 


pe irn on the same cause of action where an 
earlier application has been dismissed for default 
—If barred ose 57 


TORT—Damages for accident caused due to 
rash and negligent driving—Death of victim— 
Damages for loss of expectation of life—Basis 
of .. 57 


TRANSFER OF PROPERTY ACT (IV OF 
1882), Ss. 3, 59 and 100—Attestation of docu- 
ment—‘ Attested’—Meaning of — Registering 
Officer when could be deemed to be attesting 
witness ee 28 


TRUSTS AQT (II OF 1882), S. 84—Hindu 


Law—Can a father, as a er of an undivi- 
ded Hindu family sell the shares of his sons— 


COW ae Insolvency Amendment) Act ne 
ffe1948) Give’ cedure Code (V o 

fo, B 20, R. 12 (c)—Estoppel in Scat 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND Mr. Justice Karasam. 
M. K. Sivagaminatha Pillai .. Appellant* 
s v 


K. Nataraja Pillai and others .- Respondents. 
Civil Procedure Code (V of 1908), sextion 13—Foreign judgment—When conclusive and binding. 


A decree of a foreign Court, even if passed ex parte will be binding on the parties thereto and will 
be conclusive under section 13 of the Civil Procedure Code, if evidence was taken and the decision 
was given by the foreign Court on a consideration of the evidence. Where the decree of the foreign 
Court was passed as a matter of course as a result of the default of the defendant in furnishing security 
and filmg an answer as directed, it is not one given on merits and will not be conclusive. 


Appeal against the decree of the Court of the Subordinate Judge of Tirunelveli, 
dated gist October, 1950 and passed in Original Suit No. 81 of 1955. 


M. Natesan, for Appellant. s. 
M. S. Venkatarama Ayyar and V. Krishnan, for Respondents. 


The Judgment of the Gourt was delivered by 


Kailasam, 7.—The plaintiff (appellant herein) filed a suit before the Subordinate 
Judge of Tirunelveli fer recovery of Rs. 12,537-11-11 based upon a foreign judgment 
obtained by the plaintiff in the District Court, Colombo. The plaintiff and his 
mother Kuppammal were trading as partners under the name and style of * M. K. 
Sivagaminathan ’, in Princess Street, Bombay. Defendants 1 and 2 were carrying 
on business in partnership in Colombo under the name and style of ‘ Jayalakshmi 
and Company’. Defendants 1 and 2 borrowed from the plaintiff several sums under 
hundis drawn on the defendants and made payable thirty days after sight to the 
order of the Indian Overseas Bank, Ltd., Colombo. Defendants 1 and 2 accepted 
to pay the amount due under these hundies but failed to pay when they were presen- 
ted to them on the due dates. 


The plaintiff and his mother filed a suit No. 15437/S on 7th October, 1953, in the 
District Court at Colombo for recovery of Rs. 10,671-35 cents. Summons were issued 
to defendants 1 and 2 and they accepted the summons. Defendants 1 and 2 filed 
proxy through their Proctor and moved for the grant of leave to appear and defend 
. the action unconditionally. The Additional District Judge, Colombo, passed an 
order on 8th December, 1953, holding that the defendants were prima facie liable in 
respect of the bills and observed that he was not satisfied with the bona fides of the 
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defence. raised by the 1st defendant. ‘The Court ordered the rst defendant 
to givé?gecurity in the sum of Rs. 7,000 as a condition of filing answer 
and granted time for security and answer till 21st December, 1953. It may be 
noted that though the end defendant received the summons he remained ex parte. 
The 1st defendant failed to furnish security on the due date and on the application 
of the plaintiff judgment was entered in favour of the plaintiff on 21st December, 
1953. On 2nd February, 1954, the rst defendant applied for stay of execution 
proceedings and submitted that on the 17th December, he had filed a petition of 
appeal against the order directing him to give security as a condition for filing answer. 
The learned Additional District Judge of Colombo directed execution to be stayed 
on the rst defendant furnishing security for Rs. 7,000 and granted time till 27th 
February, 1954. The rst defendant did not furnish any security. The rst defendant 
filed an appeal to the Supreme Court of Colombo and the Supreme Court by an 
order dated 7th October, 1954, dismissed the appeal. The plaintiff applied for 
execution of the decree but could not realise the amount from the defendants. 


The plaintiff filed the present suit before the Subordinate Judge of-Tirunelveli 
based on the judgment of the District Court, Colombo. The defendants raised 
various contentions and resisted the suit. The learned Subordinate Judge dis- 
missed the suit. The lower Court found that the plaintiff has not proved that the 
judgment of the Colombo Court in S. No. egy dated 21st December, 1953, 
is conclusive on the matter arising for adjudication between the parties. 


In the appeal before us the learned counsel for the appellant contended that 
the judgment in No. 15437/S, District Court, Colombo, is a foreign judgment on 
merits and theSubordinate Judge ought to have given a decree on that judgment. 
The main contention put forward by the learned counsel for the respondent is that 
the judgment of the Colombo Court is in the nature of an order for default and it 
was not given on the merits of the case. 


According to the procedure prevailing before the District Court, Colombo, 
action on a cause for a debt due on a promissory note is instituted by presenting a 
plaint in the form prescribed. The procedure to be followed in the Civil Courts 
in Ceylon is governed by the Civil Procedure Code of Ceylon. Section 7 of the 
Givil Procedure Code of Ceylon runs as follows :— 


“ The procedure of an action may be either regular or summary.” 
` Illustrations. 
“ In actions of which the procedure is regular, the coc eae whom the application is made 
ich is 


is called upon to formally state his answer to the case w. eged against him in the application 
before any question of fact is entertained by the Court, or its discretion thereon is in any degree exer- 
cised. 


In actions of which the procedure is summary, the applicant simultaneously with preferring his 
application supports with proper evidence the statement of fact made therein ; and if the Court in 
its discretion considers that a prima facie case is thus made out— 

“ (a) either the order sought is immediately passed against the defendant before he has been 
afforded an opportunity of opposing it, but subject to the expressed qualification that it will only 
take effect in the event of his not showing any good cause against it on a day appointed therein for 
the purpose ; 

(b) or a day is appointed by the Court for entertaining the matter of the application on the 
evidence furnished, and notice is given to the defendant that he will be heard in opposition to it on 
that day if he thinks proper to come before the Court for that purpose.” 


Chapter LIII, sections 703, 704, 705 and 706 are the relevant rules governing the 
summary procedure. Section 704 (1) provides that in any case in which the plaint 
and summons are in the prescribed form, the defendant shall not appear or defend 
the action, unless he obtains leave from the Court to appear and defend ; and in 
default of his obtaining such leave the plaintiff shall be entitled to a decree. This 
section also provides that the defendant shall not be required tó give security unless 
the Court thinks his defence nof to be prima facie sustainable, or feels reasonable 
doubt as to its good faith. Section 705 provides that the plaintiff who sues and 
obtains such summons must on presenting the plaint produce to the Court the 
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instrument on which he sues, and he must make the affidavit that the sum which 
he claims is justly due to him from the defendant thereon, and that if the instrument 
appears to the Court to be properly stamped, and not to be open to suspicion by 
reason of any alteration or erasure or other matter on the face of it, and not to be 
barred by prescription, the Court may in its discretion make an order for the service 
on the defendant of the summons above mentioned. Section 706 provides that the 
Court shall, upon application by the defendant, give leave to appear and defend 
the action on such terms as the Court thinks fit, ifthe defendant disclosesa defence 
or facts which would make it incumbent on the holder to prove consideration, or 
such other facts as the Court may deem sufficient to support the application. 


In this case the proceedings of the District Court of Colombo is found in Exhibit 
A-1, a certified copy of the decree and judgment in No. 15437/S. After the 
filing of the plaint summons wasissued. In the records we do not find a copy of any 
affidavit by the plaintiff stating that thesum which he claimed is justly due to him 
from the defendants as required under section 705. The 1st defendant had filed 
an affidavit praying for leave to appear and defend the action unconditionally. 
In that statement he denied that he was carrying on business in partnership with the 
second defendant and contended that he was not aware whether the bills were duly 
accepted and that there wasno consideration for acceptance of the bills. The leave 
prayed for was not granted as the learned Additional District Judge was not satisfied 
with the bona fides of the defence and therefore ordered the ist defendant to give 

wy in 4 sum of Rs. 7,000 as a condition for filing answer. As the defendant did 
not file an answer or furnish security, the Court entered judgment for the plaintiff 
as prayed for. 


It has now to be considered whether the judgment passed by the Colombo 
District Court is a foreign judgment enforceable by the Courts in India. The 
learned counsel for the 1st respondent contends that the judgment was not given on 
merits, and that by reason of section 13 (b) of the Civil Procedure Code it is not 
conclusive. The leading case on the subject is given by the Privy Council in Keymer 
v. Viswanotham Reddit. In that case the plaintiff sued the defendant in the Court 
of King’s Bench in London for a sum of money alleging it to be due to him in respect 
of transactions he had with the defendant as a member of a firm in Madras who under 
arrangements between them consigned goods to the plaintiff for sale in London. 
The defendant denied liability and refused to answer interrogatories which the 
plaintiff was allowed to exhibit and thereupon the defence was struck out and the 
defendant was ordered to be placed in thesame position as if he had defended and 
judgment was entered for the plaintiff. A suit was brought in the Madras High 
Court on that judgment. This matter was taken up to the Privy Council and their 
Lordships observed : i 


“In point of fact what happened was that, because the defendant refused to answer the inter- 
rogatories which had been submitted to him, the merits of the case were never investigated and his 
defence was struck out. He was treated as though he had not defended, and judgment was given 
upon that footing. It appears to their Lordships that no such decision as that can be regarded as a 
decision given on the merits of the case within the meaning of section 13 ().” 

The above decision of the Privy Council was followed in a Full Bench decision of 
the Madras High Court in Mahomed Kassim & Co. v. Seeni Pakir Bin Ahmed*. That 
case arose out of a suit brought by the plaintiff in the Sub-Court of Ramnad on a 
judgment of the Supreme Court of Penang obtained by him against the defendants. 
At the hearing of the suit, in Penang the defendants did not appear in Court to con- 
test it. They were declared to have been properly served and in accordance with 
- the rule of procedure of that Court by which in suits in which defendants being 
properly served, do not appear and contest, judgment was given for the plaint-claim 
without any trial. The Full Bench held that the case was governed by the decision 
in Keymer v. Viswanatham Reddit, and they were bound by it. Krishnan, J., observes 
that the case is clearly one where the decision was given without any evidence at 
SSS a R 
1. (1916) 92 M.L.J. 35: L.R. 44 1A. 6: 2. (1926) 52 M.L.J. 240: LLR. 50 Mad: 
IL.L.R. 40 Mad. 112 (P.C.). 261, : - 
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all. But under the rules governing the Penang Court, where a defendant does 
not appear, adecree is given as a matter of course. Arunachalam Chettiar v. 
Muhammad Salthu Marakkayar}, is the decision of a Bench of the Madras High Court. 
The plaintiff filed a suit in the Sub-Court, Tanjore, on a foreign judgment obtained 
by him in the Colombo District against the defendants. According to the rules of 
the Colombo Court, where the defendant was ex porte, the plainiff was entitled to 
a decree merely on proving that the defendant was properly served. Their Lord- 
ships held that judgment so obtained was not on the merits of the case. At page 
804, Sir Kumaraswami Sastriar, J., observes as follows :— 


“ So far as the first point is concerned, it is clear that the suit was not decided on its merits. The 
procedure in the District Court of Colombo is that where no defence is entered, an affidavit of service 
is filed and judgment follows. In the present case the defendants, though served, did not enter appear- 
ance or file any written statement. Thereupon the plaintiff filed an affidavit of service and a decree 
followed as a matter of course. Reference was made to Exhibit D, a certified copy of processes 
and their returns in suit No. 4186 of 1915 of the Colombo District Court but there is nothing there 
to show that any evidence was recorded or that the Court went into the merits though the defendants 
were ex parte.” 


His Lordship at the end of the judgment concludes : 


“ I am of opinion that the judgment of the Colombo District Court which was obtained under 
the rules of that Court which enact that where the defendant is ex parts the plaintiff is entitled to a 
decree merely on proving that the defendant was properly served is not a judgment obtained on the 
merits of the case and that section 13 (b) bars a suit on that judgment.” 


In P. L. S. Firm, Colombo v. Sulaiman®, aBench ofthis Court held that a decree 
nisi passed by the District Court of Colombo, under section 85 of the Ceylon Civil 
Procedure Code, in a suit on a promissory note or a hundi where the defendant 
is ex parte is not a decision on the merits of the case within the meaning of section 13(b) 
of the Civil Procedure Code, and that the fact that an affidavit, which was a redupli- 
cation of the plaint, was filed in the Court at the time of the passing of a decree nist 
by the Court does not make it a decision on the merits. Section 85 of the Civil Pro- 
cedure Code of Ceylon provides that when the defendant has been duly served with 
summons, if the defendant fails to file his answer on the day fixed therefor and if on 
the occasion of such default of the defendant the plaintiff appears, then the Court 
shall proced to hear the case ex parte and pass a decree nist in favour of the plaintiff. 
In the above case also an affidavit which was alleged to have been filed as a reduplica- 
tion of the plaint was relied on. At page 462, their Lordships observed : 


“ The affidavit relied on does not appear in the Journal and it is not explained under what provi- 
sion of law it has been used. It may be that it is the practice of the Colombo Courts to use affidavits 
of this kind before ordering the issue of the decree nisi, but in the absence of any evidence on the point 
- itseems to me that the affidavit in question cannot be relied upon to make this a decree on the merits.” 


Their Lordships after considering the merits of the case and sections 703 and 
708 came to the conclusion that the decree is admittedly one for default and not a 
decree on merits. It may be pointed out that the case before us is one under the 
summary procedure. Under sections 7 and 705 the plaintiff is required to file an 
affidavit along with an application supporting the statement in the plaint that the 
_ sum claimed by him is justly due to him from the defendant. It is not clear whether 
any such affidavit was filed before the Ceylon Court. No such affidavit has been 
filed along with the Journal of the Ceylon Court which is marked as Exhibit A-1 
in the case. 


In a recent case reported in Rojarainam v. Muthuswani*, their Lordships the 
Chief Justice and Panchapakesa Ayyar, J., have held that although the judgment 
and decree of a foreign Court might have been passed ex parte, if it was passed on 
a consideration of the evidence adduced in the case, the decision must be deemed 
to have been on the merits and that a suit on that judgment is maintainable in a 
Court in India. The defendant, who was the appellant before their Lordships, 
was ex parte in the suit in the District Court of Nuwaraeliya, Holden at Hatton 
Be he Ce eee et E E 


L ad 26 L.W. 803. g. (1958) 1 M.L.J. 194: ALR. 1958 Mad, 
a. (1929) 57 M.LJ. 459- 203. 
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Ceylon. According to the procedure obtaining in Ceylon, a decree nis! was passed 
after taking the evidence of the plaintiff and finally the decree was made absolute 
after notice of the decree nist had been served on the defendant and the latter had 
failed to appear in spite of the notice. My Lord the Chief Justice dealing with the 
contention observes that the only point he (counsel for the defendant-appellant) 
could urge in support of this contention was that the appellant was ex parte in that 
suit, and that it is clear however, that though the judgment and decree of a forei 
Court might have been passed ex parte, if it was passed on a consideration of the 
evidence adduced in the case, the decision must be deemed to have been on_ the 
merits. In the case above cited, though the decree was passed ex porte the evidence 
of the plaintiff was taken and the judgment was given on a consideration of the 
evidence adduced in the case. We respectfully agree with the decision of the Bench 
and hold that even though a decree in a foreign Court may be passed ex parte, it 
will be binding if evidence was taken and the decision was given on a consideration 
of the evidence. As observed in Wazir Sahu v. Munshi Dast, the real test 
is not whether the decision was or was not ex parte but whether it was merely formally 
passed, as a mater of course, or by way of penalty, or it was based upon a considera- 
tion of the truth or otherwise of the plaintiff’s claim. - 


In the present case, as observed already, the rècords do not disclose whether 
any affidavit at ali was filed by the plaintiffas required under the Ceylon Civil Proce- 
dure Code. Even if it was filed before the Court, it is not before us. The Judgment 
of the District Court, Colombo, is as follows: “ Enter judgment for plaintiff as 
prayéd for”. The security and answer as directed by the Additional District Judge 
on 8th December, 1953, were not furnished by 21st December, 1953 and immediately 
on 21st December, 1953, the learned Additional District Judge entered judgment. 
The judgment is clearly not a consideration of the evidence but was passed as the 
defendant failed to furnish security and to file an answer as directed by the Addi- 
tional District Judge. We are of opinion that the judgment of the Colombo District 
Court in No. 15437/8 is one for default and not given on the merits of the case. 
The appeal is dismissed. There will be no order as to costs in this appeal. 


R.M. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAMACHANDRA Iyer aND Mr. Justice 
KuNaAMED Korri. 


Arumugan Chettiar .. Appellant* 
D. 
V. Kalyanasundaram Pillai and another .. Respondents. 


Limitation Act (IX of 1908), Article 182 (2)—Applicability—“ Where there has been an appeal ”— 
Meaning of Suit against two dsfendants—Decres passed against one only and suit against the other dimissed 
with casts—A, by plaintiff against decree awarding costs only—Dismissal—Execution against defendant 
who was liable—Starting point of limitation. f 

The words “where there has been an appeal” in Article 182 (2) of the Limitation Act do not 
admit of any qualification or restriction either as to the character of the appeal or as to the parties 
to it. Limitation for execution would run from the date of the appellate decree notwithstanding 
the fact that the judgment-debtor against whom execution is sought was not a paty to the appeal. 
So long as there is an appeal from a portion of the decree, Article 182 (2) would apply and the date 
of the appellate decree would be the starting point of limitation even m regard to the execution of 
the first Court's decree in respect of the portion not appealed against. 5 

Nagendra Nath Day v. Suresh Chandra Day, (1932) 63 M.L.J. 329 : L.R. 59 I.A. 283: LL.R. 
6o Cal. 1 (P.G.) ; Satish Chandra Chaudhuri v. Girish Chandra Chakravarthy, (1920) 1.L.R. 47 Cal. 813 3 
Krishnama Chariar v. Mangammal, (1902) I.L.R. 26 Mad. g1 and Kanniammal v. Balakrishna, ALR 
1935 Mad. 557, followed. 


Saraswathi Ammal v. Rajagopal Ammal, (1951) 2 M.L.J. 63 : I.L-R. (1952) Mad. 1 (F.B.), relied on. 
PE E E a S TSSA eS 
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Bhawanipore Banking Corporation, Lid. v. Gouri Shaukar Sharma, (1950) 8.C.J. 171 : 1950 S.C.R. 
25 5 Jacinto v. Fernandes, A.I.R. 1939 Bom. 454 ; Sivaramachari v. Anjenaya Chetty, (1951) 2 M.L.J. 
245: I.L.R. (1952) Mad. 277 (F.B.), distinguished and explained. s 

Appeal against the Order of the Court of the Subordinate Judge of Tuticorin, 
dated 18th August, 1958 and madein E.P. No. 43 of 1958 in O.S No. 92 of 1949. 


T. R. Srinivasa Ayyar and S. Krishnaswamy, for Appellant. 
G. S. Rajappa, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—The only question involved in this appeal is whether the 
application for execution of the decree in O.S. No. 92 of 1949, on the file of the Sub- 
Court, Tuticorin, is barred by limitation. The suit was laid against the respondent 
and his wife Arunachalathammal as the 2nd defendant for recovery of certain monies 
due on dealings, which the appellant had with the former. Arunachalathammal 
was impleaded as a guarantor. On 24th November, 1951, the Subordinate Judge, 
Tuticorin, passed a decree for a sum of Rs. 34,479-6-2 and costs, against the 
appellant dismissing the suit against Arunachalathammal with costs. As no state- 
ment of costs was filed on behalf of Arunachalathammal, those costs were not taxed. 
Nevertheless, the appellant filed A.S. No. 940 of 1952, in this Court, challenging 
the validity of the dece in so far as it directed coststo be paid by the appellant to 
Arunachalathammal. That appeal was dismissed on 14th November, 1956. In 
the meanwhile, the appellant had applied on 31st August, 1954, for execution of the 
decree against the respondent. That application was dismissed on 8th February, 
1955. On4th March, 1958, the appellant filed an execution application for 
realisation of the amount due under the decree by arrest of the respondent. The 
learned Subordinate Judge dismissed the application as barred by limitation. Hence 
this appeal. 

As the execution petition, out of which this appeal arises, was filed more than 
three years after the date of the final order in E.P. No. 64 af 1954, the decree-holder 
could not invoke the provisions of Article 182 (5) in his favour. 


Before the learned Subordinate Judge it was contended that the appropriate 
Article to apply in the present case would be Article 182 (2) of the Limitation Act, 
and, as the appeal against the decree for costs in favour of Arunachalathammal . 
was dismissed only on 14th November, 1956, the present application was claimed 
to be in time. This contention was rejected by the learned Subordinate Judge 
for the reason that the respondent, who was the first defendant in the suit, was not 
concerned in the appeal, the appeal being restricted to the decree in favour of the 
and defendant alone. Support was sought for this view in the decision of a Full 
Bench reported in Siocramachari v. Anjaneya Chetty, where it was held that the term 
“appeal ” referred to in Artiele 182 (2) of the Lemitation Act should receive a 
restricted meaning, and would mean only the decree of the appellate Court which 
was sought to be executed. As stated earlier, the claim in the present case was 
against two defendants. There was a single decree, though such decree comprised 
two parts : (1) a direction in favour of the appellant against the respondent for pay- 
ment of Rs. 34,479-6-2, and (2) a direction in favour of the 2nd defendant for costs 
to be paid by the appellant. It was the latter part of the decree that was the subject- 
matter of the appeal to this Court. 


The question that arises for consideration is whether the appeal to this Court 
should be held to be from the decree which is now executed. In Satish Chandra 
Chaudhuri v. Girish Chandra Chakravarthy*, a suit was laid to recover a sum of money 
against two persons. The suit was decreed agairst one of them, while it was 
dismissed against the other. There was an appeal by the plaintiff in regard to the 
latter portion of the decree, which ultimately failed. A question arose whether the 
time for execution of the decree against the former should run from the date of the 
original decree itself or from the date of the dismissal of the appeal, with which the 








1. (1951) 2 M.LJ. 245: LL.R. (1952) Mad. 2. (1920) LLL.R. 47 Cal. 813. 
277 (F.B.). 
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judgment-debtor sought to be proceeded against was not concerned. It was held 
that, where an appoal had been preferred against a decree, the period of limitation 
for an application to execute the original decree should run from the date of the 
appellate decree, though the appeal was against one defendant and the application 
for execution was against the other. In Nagendra Nath Dey v. Suresh Chandra Dey}, 
the Privy Council held that the words in Article 182 (2) “ where there has been an 
appeal ” did not admit of any qualification either as to the character of the appeal 
or as to the parties to it, and that the time for execution would run from the date of 
the decree of the appellate Court, notwithstanding the fact that the judgment- 
debtors, against whom execution was sought, were not parties to the appeal. In 
Kanniammal v. Balakrishna*®, the trial Court passed a decree granting only some of 
the several reliefs prayed for by the plaintiff, refusing the rest. The plaintiff 
appealed against the refusal by the trial Court to grant the other reliefs prayed for, 
He later sought execution in respect of the decree which he obtained in the first 
instance. It was held that the limitation would begin to run even as regards the 
trial Court’s decree only from the date of the appellate decree. Beasley, C.J., 
observed at page 558: 


“ It seems to me that in this case and indeed in all cases what Article 182 (2) refers to is a decree, 
viz., one decree and that it is not permissible for Courts in execution to look into the matter and say 
that, as there are several reliefs which are severable, the decree, although nominally one decree, 
consists of several decrees. That Courts are not permitted to take up that attitude is, I think, clearly 
shown by the recent decision of the Privy Council in Nagendranath Dey v. Suresh Chandra Dey,! 


These decisions undoubtedly support the principle contended for on behalf 
of the appellant. The learned counsel for the respondent, however, contended, , 
that the decisions mentioned above should no Jonger be regarded as laying down 
the correct principle, in view of what the Supreme Court held in Bhawanipore Banking 
Gorporction, Lid. v. Gouri Shankar Sharma’. Tn that case, there was an ex parte preli- 
minary mortgage decree, and a final decree followed on 22nd December, 1941. 
Even before the final decree was passed, the judgment-debtor filed an application 
under section 36 of the Bengal Money Lenders Act for re-opening the preliminary 
decree. But the application was dismissed for default. Attempts to revive the 
application failed. An appeal therefrom was dismissed on the grd of July, 1944. 
The decree-holder filed an execution application on the gth of April, 1945, more 
than three years after the date of the final decree, but within the period of limitation 
if it were to be reckoned from the date of dismissal of the appeal against an 
order refusing to grant relief under section 36 of the Bengal Money Lenders Act, 
Reliance was placed on behalf of the decree-holder inter alia on Article 182 (2) of 
the Limitation Act. The Supreme Court rejected the contention, and held that, 
in order that advantage could be taken of the appellate decree for the purpose of 
reckoning the period of limitation, the appeal should have been from the decree in 
respect of which execution was sought. Dealing with the contention that Article 
182 (2) was comprehensive enough to include an appeal from an order dismissing 
an application under the Money Lenders Act for default, Fazl Ali, J., observed at 


page 29: 


“ This argument also is a highly far-fetched one, because the expression “ where there has been an 
appeal ” must be read with the words in column I of Article 182, viz., “ for the execution of a decree 
or order of any civil Court........ *?, and, however broadly we may construe it, it cannot be held to 
cover an appeal from an order which is passed in a collateral proceeding or which has no direct or 
immediate connection with the decree under execution.” 


The precise scope of Article 182 (2) came up for consideration before a Full 
Bench of this Court in Stoaramacheri v. Anjaneya Chetty*. That was a case in which 
there was a mortgage decree. During the pendency of the suit, a certain person 
applied that the defendant was dead and he, as the sole executor under his will, 
was entitled to be brought on record as his legal representative. His request was 





1. (1932) 63 M.L.J. 329 : L.R. 59 I.A. 283: 3. pone $.G.J. 171 : 1950 S.C.R. 25. 
LLR. 60 Cal. 1 (P.G.). 4. (1951) 2 M.L.J. 245 : LL.R. (1952) Mad, 
2, ALR. 1935 Mad. 557. 277 (F.B.). 


8 THE MADRAS LAW JOURNAL REPORTS. . [1961 


rejected on the ground that the defendant was not proved to be dead. A mortgage 
decree followed, the defendant having been set ex parte . The executor under the 
alleged will filed a revision petition to this Court which was later dismissed. He was 
however, able to obtain a probate of the will: impleading him as a party to the 
execution proceedings, the decree-holder applied for execution of the mortgage 
decree. e application was filed more than three years after the date of the decree, 
but within the period of limitation from the date of dismissal of the civil revision 
petition. The question arose as to the starting point of limitation for execution of 
the mortgage decree, whether it was from the date of the decree itself or from the 
date of the order in revision. It was held that Article 182 (2) should be confined to 
a case where there had been an appeal from the decree in the suit, and could not 
be extended to an appeal from any interlocutory order in the suit or to an appeal 
from any collateral proceeding. In delivering the judgment, My Lord the Chief 
Justice, referring to the word “‘ appeal ” in clause (2) of column 3 of Article 182, 
observed at page 255: 

“Tn my bpinion, that word which is no doubt a general word must bear a meaning restricted to 
its context the meaning that I would give to it is an appeal from a decree or order of the nature 
mentioned in clauses (1), (3) and (4), that is to say, an appeal from the original decree or order, an 
appeal from a decree following a review of judgment, and an appeal from an amended decree. The 
true test is that the decree of the appellate Court in the appeal must be the decree which is sought to 
be executed.” 

It is contended—a contention which found acceptance with the learned Sub- 
ordinate Judge—that these observations would apply to a case, wherean the same 
decree there are two separate directions like the one in the present case, and that, 
therefore, where a decree sought to be executed is distinct and severable in 
to one portion of it, an appeal in regard to the other portion of the decree would not 
come within Article 182 (2). This argument was sought to be supported by re- 
ference to the decision in Jacinto v. Fernandes. In that case there was a suit for 
Pe of immovable property which comprised two portions. The civil Court 
ad jurisdiction to effect partition only ir regard to one portion. Partition of the 
other portion had to be effected by the Collector. In respect of the former pro- 
perty, the Court passed a final decree, and the appellate decree therefrom was passed 
on 16th January, 1931. The Collector passed a partition decree in regard to the 
other property on the 27th of May, 1925. An application for executior of the latter 
decree was filed in 1934 within three years of the decree on appeal and more than 
three years after the ax by the Collector. It was held that, for enforcing the 
decree of the year 1925 in regard to the property partitioned by the Collector, the 
date of the əppellate decree relating to the partition effected by the civil Court would 
have no relevance. The observations should be held to be more or less in the nature 
of obiter, as the learned Judges held on another point that the application was not 
barred by limitation. But, whatever that might be, in the present case both the 
decree for the sum of Rs. 34,479-6-2 and the decree for costs against the appellant 
were passed. on the same date in the same suit by the same Court. In Stoaramachart 
v. Anjaneya Ghetiy?, the learned Chief Justice observed that the language of clause 
(2) of Article 182 indicated that the appeal referred to therein was an appeal from 
the original decree or order mentioned in clause (1). That condition is undoubtedly 
satisfied in the present case. It must be remembered that both the cases, namely, 
Bhawanipore Banking Corporation, Ltd. v. Gouri Shankor Sharma®, and Sivaramachani v. 
Anjaneya Chetty®, were concerned not with a case of ari appeal which arose directly 
from the decree itself which was subsequently sought to be executed, but from an 
independent or interlocutory order in the suit : in such cases it was held that the 
term “appeal ” in Article 182 (2) would refer only to an appeal from the decree 
which is sought to be executed and not to appeals from interlocutory orders or from 
those collateral proceedings. The question, whether in the matter of execution 
of one part of a decree time would run from the date of the original decree itself or 
from thé date of an appellate decree relating to another part did not arise in those 


I. AIR. 1939 Bom. 454. 277 (F.B.). 
2. (1951) 2 M.L.J. 245 : I.L.R. (1952) Mad. 3. (1950) S.G.J. 71 : 1950 S.G.R. 25. 
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cases. In Krisinama Chariar v. Mangammal', it was held that, where only a portion 
of a decree for payment of money had been appealed against, the period of limita- 
tion for an application to execute the other portion which had not been appealed 
against would be three years from the date of the decree on appeal. Bashyam 
Ayyangar, J., in the course of the judgment, observed at page 95 :— 


“All that clause 2 of the third column of Article 179 (corresponding to clause 2 of Article 182) 
provides is that if a question of limitation should arise as to the execution of a decree which has been 
appealed against, limitation is to be computed noc from the date of the origina] decree but from 
that of the appellate decree. And as it will generally lead to confusion—and in certain classes of 
cases even to anomalies—if limitation is to be reckoned from different starting points in respect of 
the execution of different parts of the same decree, the Legislature has fixed, without causing any 
hardship to either party, one and the same starting point. 


In my opinion this is sound from a juridical point of view. When an appeal is preferred from a 
decree of a Court of First Instance, the suit is continued in the Court of Appeal and re-heard either in 
whole or in part, according as the whole suit is litigated again in the Court of Appeal or only a 
part of it. The final decree in the appeal will thus be the final decree in the suit, whether that be 
one confirming, varying or reversing the decree of the Court of First Instance. The mere fact that a 
matter is litigated both in the Court of First Instance and again, though only in part, in the Court of 
Appeal, cannot convert or split the suit into two and there can be only one-final decree in that suit, 
viz., the decree of the Court of Appeal. There cannot be two final decrees in such a guit, one by the 
Court of First Instance and the other by the Court of Appeal. Section 577, Civil Procedure e, 
therefore provides that the appellate judgment may be for confirming, varying or reversing the decree 
appealed against. Ifthe appeal be against a portion of the decree only and the appeal dismissed 
the decree will be one co ing as a whole the decree appealed against including the portion not 
appealed against and the confirmation is not limited to the portion appealed against.” 


This view was accepted by the Full Bench in Saraswothi Ammal v. Rajagopal Ammal*. 
In that case, a question arose as to the valuation for the purpose of grant of leave to 
appeal to the Supreme Court. There were two appeals in the High Court by diffe- 
rent parties from the same decree of the lower Court in a suit. The question to be 
decided was whether, for the purpose of valuation, both the decrees passed by the 
High Court in appeal should be deemed to te one decree. Referring to the obser- 
vations of Bashyam Ayyangar, J., in Kristnama Ghariar v. Mangammal', cited above, 
it was held that there was only one decree notwithstanding the fact that there were 
several appeals and separate decrees in each. 


It would follow that, even though there has been an appeal from only a portion 
of a decree, the decree that will be ultimately passed thereon would be a decree in 
the suit itself. This principle is consistent with Order 41, rule 33, Civil Procedure 
Code, which enables the appellate Court to deal with the entire decree, although 
the appeal may be as to the part of the decree ; it also enables the Court to sive 
direction in favour of the parties who have not actually filed appeals or cross- 
objections. In one sense, therefore, an appeal from a part of the decree brings the 
entire subject-matter of the suit before the appellate Court. We are, therefore, of 
opinion that the true principle to be applied is, that so long as there is an appeal 
from a portion of a decree, the date ofthe appellate decree would be the starting point 
of limitation under Article 182 (2) even in regard to the execution of the first Court’s 
decree in respect of the portion not appealed against.. The distinction laid down 
in Stvaramachari v. Anjaneya Chetly’, is between a case where an appeal is against a 
decree itself, whether it be a part of the decree or whole of it, and a case where an 
appeal is against an order which is not part of the decree but independert of it, 
whether it be at interlocutory stage or one in a collateral matter. e case before 
the learned Judges was of the latter type. In the former case we are of the view that 
the provisions of Article 182 (2) of the Limitation Act would apply. We are, there- 
fore, of opinion that the order of the learned Subordinate Judge holding that the 
execution application is barred by limitation cannot be supported. The appeal is 
allowed with costs. The Execution Petition will be restored to file and be disposed of. 





P.R.N. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. JUSTICE SRINIVASAN. 
M. K. Navaneetham Naidu _ .. Peütioner* 


0. 
Gangaiah Naidu and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 22, rule 3 and Order 1, rule 1o—Sutt by benamidar—Real owner 
— When could iome on record on the death of benamidar. 


Where a suit is laid by a benamidar claiming title in himself and the suit is not laid in any repre- 
sentative character, the purported true owner cannot come on record on the death of the alleged 
benamidar either under Order 1, rule 10 or Order 22, rule g ofthe Code of Civil Procedure. Such a 
procedure is possible only if the benamidar is suing in a representative capacity and not otherwise. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
order of the Court of the District Munsif of Tindivanam dated 4th December, 1959 
and made in I.A. Nọ. 856 of 1959 in O.S. No. 162 of 1959. 


R. Krishna Iyer, for Petitioner. 
K. S. Ramamurihi and K. Saroabhauman, for Respondents. 
The Court made the following 


Order.—The point that arises is this revision petition is whether the order of 
the District Munsif of Tindivanam allowing a petition to implead the first respondent 
as plaintiff is correct. The facts are these. 


The plaintiff in O.S. No. 162 of 1959 on the file of the District Munsif of Tindi- 
vanam died and his two widows (Respondents 2 and 3 in this petition) were brought 
on record. The suit was for recovery of possession of certain properties on the basis 
of title created by a document of sale in favour of the deceased plaintiff. The first 
respondent filed a petition under Order 22, rule 3, Civil Procedure Code, seeking to 
come on record as the legal representative of the deceased plaintiff and to continue 
the suit. His case was that the pro in dispute belongs to him and that the deceased 
plaintiff was his benamidar, the document of sale having been executed in his favour 
only to enable the recovery of the property, the first respondent claiming that as he 
was residing elsewhere, he was not in a position to institute and continue the action. 
The first respondent also alleged that on finding that the widows, the legal represen- 
tatives of the deceased plaintiff, were acting adversely to his interest, he found it 
necessary to come on record by himself and to prosecute the suit. 


Though the learned District Munsif rightly held that neither Order 22, rule 3; 
Civil Procedure Code, nor Order 1, rule 10, Civil Procedure Code, would apply to 
the facts of the case, yet, under the circumstances, the principles underlying these 
provisions should be liberally construed. He thought that the apprehensions of the 
first respondent that the widows of the deceased plaintiff were colluding with the 
defendant in the suit were not ill-founded and in order to protect the interests of the 
first respondent, the person claiming to be the real owner of the property, it was not 
proper to allow the widows to continue to prosecute the suit as plaintiffs. He accore 
dingly directed the first respondent to be brought on record as the second plaintiff 
and the legal representatives of the deceased plaintiff to be transposed as defen- 
dants in the suit. 


The defendant in the suit questions the correctness of this order. 


There is considerable authority for the position that a benamider can maintain 
an action in his own name and that so long as the benamidar does not purport to sue 
in a representative capacity, the real owner cannot come in on his death under Order 
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22, rule 3. It was so decided in Doralswami Thevar v. Chidambaram Chettiar’. Jack- 
son, J., relied upon an earlier decision in Perlannan Cheitlar v. Rangachi Reddi and Maru- 
thi Pillai*. This decision proceeded upon the well-recognised. principle that a legal 
representative as defined under section 2 (11) of the Civil Procedure Code will not 
include the real owner. Whether the real owner can intervene and claim to be 
brought on record during the lifetime of the benamidar suing as the plaintiff is not 
the question that arises now. The alleged benamidar is dead and on his death, the 
law allows only his legal representatives to be brought on record. There is no doubt 
that the real owner will not be the legal representative within the meaning of section 
2 (11) of te Civil Procedure Code. 


It is also clear that Order 1, rule 10, which was partly relied upon before the 
lower Court has no application. None of the conditions contemplated in this rule 
obtains in this case. Sub-rule (2) of rule 10 enables the Court to direct that the 
name of any person who ought to have been joined, whether as plaintiff or defen- 
dant, or whose presence before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit, be added. Even this sub-rule cannot apply. The suit was 
laid by the deceased poaa on the allegation that he had purchased the property 
on payment of consideration to the first respondent, and had acquired title to the 
property. There was no suggestion either in the pleadings that the deceased plaintiff 
was only a benamidar maintaining the action on behalf of the real owner. Since 
the law permits a benamidar to maintain an action in his own name and the real 
owner would be enabled to enjoy the benefits of any decree that such benamidar may 
obtain, no circumstances appear to exist which would justify the bringing on record 
of the alleged real owner. What sub-rule (2) contemplates is that the substitution 
or the addition of a new party can be effected if it is necessary to effectually adjudi- 
cate upon questions involved in the suit. The questions involved in the suit as laid 
did not call for the determination of the question as to who was the real owner of the 
property or of any disputes inter se the benamidar and the real owner. That heing 
the case, this sub-rule will not also justify the real owner being brought on record as 
the plaintiff. 


In Pynda Andalammal v. Chella Peda Jangamayya®, the earlier decision referred 
to was followed and Horwill, J., held that the real owner cannot be allowed to con- 
tinue the suit as the legal representative of the benamidar, plaintiff, who died pen- 
denie lite. The learned Judge distinguished the decision in Balasubramaniam Chetty 
v. Kothandaramaswami Nayanimvaru’. This Full Bench decision decided that where 
a decree is held by one person as benamidar for another and the holder dies, the 
true, owner can apply for execution and if his title is in dispute, the question can be 
decided in these proceedings. Though this Full Bench was constituted to resolve 
the difference of opinion which existed upon this question between two earlier Bench 
decisions of this Court, that conflict remained unresolved and the Full Bench con- 
fined its answer to a case where the facts were similar to those of the case before 
it. The view that was taken by the Full Bench was based upon Order 21, rule 16. 
The learned Chief Justice observed : 


“Tf A in fact holds a decree as benamidar for B, on A’s death his heirs cannot claim it as their 
property. The decree is the property of B and death has removed the nominal holder from the scene. 
Why should not B in these circumstances ask the Court to execute the decree at his instance on the 
ground that by operation of law he has obtained a complete title to it ? ” 


The principle of this decision was however distinguished, as I said earlier, by 
Horwill, J., who held that very different considerations would arise in an applica- 
tion to be allowed to continue the suit. 


It would accordingly appear from these decisions that the real owner cannot 
- be brought on record on the death of the benamidar plaintiff. 
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On behalf of the respondents Gh. Gar Narayan v. Sheolal Singh!, has been relied 
on. In that case, the Judicial Committee held that the benamidar has no beneficial 
interest in the property that stands in his name and that in fact he represents the real 
owner, and so far as their relative legal position is concerned, he is a mere trustee 
for him. Their Lordships observed : 


“ In such circumstances, there is no reason why an action cannot be maintained in the name 
of the benamidar in respect of the property, although the beneficial owner is not party to it. The bulk 
of judicial opinion in India isin favour of the proposition that in a proceeding by or against the 
benamidar, the person beneficially entitled is fully affected by the rules of res judicata. It is open to 
the latter to apply to be joined in the action ; but whether he is made a party or not, a proceeding by 
or againsr his representative in its ultimate result is fully binding on him.” 


It is argued relying on these observations that in the peculiar circumstances of this 
- case, where the legal representatives of the deceased plaintiff are suspected to be 
colluding with the defendant, there is grave apprehension of the result of the suit 
being binding upon the real owner and to his Seerimnent. In these circumstances, 
it is claimed that the real owner should be permitted to come on record. Jackson, J. 
in Doraiswami Thevar v. Chidambaram Chettiar®, examined this decision also and thought 
that it only went to the extent of laying down 


“that a benamidar legitimately represents the real owner, is a mere trustee for him, and, if 
he likes, may sue in his own name in an action to which the beneficial owner is no party. But it 
does not lay down in such a suit the trustee sues in a representative character.” 


Though there are observations to the effect that the real owner would be bound by 
a decree passed against the benamidar, it seems to me that where the legal représenta- 
tives of the benamidar actively resist the coming on record of the real owner as the 

laintiff, it is doubtful if such a decree would bind the real owner. Such a result 
1s possible only when ex facie the benamidar is suing in a representative character 
and not otherwise. 


Anotber decision relied upon by the respondents is Seth Thakurdas Gordhandas 
Gujarathi Mod v. Dagdulal Banchoddas Ganparade and another®. In this case, Vivian 
Bose, J., disagreed with the decision in Doraiswami Thevar v. Chidambaram Ghettiar?, 
and purported to rely upon the Privy Council decision referred to, which, accordin 
to the learned Judge, laid down that it is open to the real owner to apply to be join 
in the action brought by the benamidar. He proceeded to hold that the real owner 
had a right to be so joined. He observed : 


“ If the suit does not abate and if it is still alive, then the real owner can, in my opinion, apply 
to be joined, and once he is joined, he can continue the suit. But, as I have said, he must contmue 
the same suit and cannot set up a different cause of action or different pleas. It is ed that the 
mere fact that he is setting up a title in himself here changes the cause of action and converts the 
suit into one of a different character. That again is not so. The question whether he is the real 
onwer is an independent one and his right to be joined depends upon whether he 3s the real owner 
or not. It is just as independent as whether a person is a legal representative or not. For that 
purpose, of course, an enquiry has to be made and if the decision is that he is the legal representative 
for the real owner in this case then he is entitled to be joined and once he is joined, then the original 
suit is converted into one of a different character..........eeeeeees 4 


With all respect to the learned Judge, where the suit itself was laid by the alleged 
benamidar claiming title to the property in himself, and there was no hint of any 
representative character, the joining of a person claiming to be the real owner does 
introduce into the suit totally different elements which call for determination. It 
really becomes under those circumstances, more particularly when the legal re- 
presentatives of the deceased plaintiff deny that the suit was laid as a benamidar, 
the joinder of two suits, in one, the claim of the real owner to declare that he is en- 
titled to the property as against the benamidar and the claim to recover possession 
from the defendant. If these facts do not convert the suit into one of a different 
character, I fail to see what else they do. 








1. (1918) 36 M.L.J. 68: L.R. 46 LA. r: 3. AIR. 1941 Nag. 178. 
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Following the decisions of this Court, I am of opinion that the learned District 
Munsif erred in allowing the petition to bring the first respondent on record as 
plaintiff. The petition is allowed. There will, however, be no order as to costs. 


R.M. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. Justo RAJAGOPALAN AND Mr. Justicg SRINIVASAN. 


The General Commercial Corporation (Private) Ltd. .. Petiiioner* 
v. 


The Second Additional Income-tax Officer, First Circle, 
Madras and another .. Respondents. 
Income-tax Act, 1922 (XI of 1922), sections 46 (2), 46 (5-A) and Proviso (ii) to section 46 OTe ect 
of the Proviso & to section 46 (7)—LIssus of notices by the Income-tax Officer—Period of limitation—Certificate 
under section 46 (2) of the Act forwarded to the Collector—If amounts to commencement of a proceeding for recovery 


——Department resorting to more than one mode of recovery at the same tims—Special reasons not recorded by the 
Income-tax Officer —-Evfect. 

Notwithstanding the long inaction on the part of the Department and the Collector, the factum 
of the issue of the certificate under section 46 (2) of the Income-tax Act cannot be disputed. 

What section a6 (7) of the Income-tax Act contemplates as the commencement of a proceeding 
is an action initiated by the department which may set in motion other agencies for the ac recovery, 
Hence, since the procedure for recovery of the amount cannot be set in motion except by the issue 
ofa certificate under section 46 (2) of the Act, the issue of such a certificate marked the commencement 
of the recovery proceedings. e fact that the Collector failed or was unable to take further action 
on the certificate or that it proved infructuous does not mitigate against the view that the issue of the 
certificate itself was a proceeding for recovery within the meaning of the Explanation to section 46 (7). 


In order that Proviso (ii) to section 46 (7) of the Act should apply, it is not necessary that the 
stay should be with reference to any particular recovery proceeding, as the proviso does not refer to 
“any recovery proceeding ” being stayed but to “recovery proceedings in any case.” 


That the notices issued under section 46 (5-4) of the Act did not yield successful results, or that 
on the denial of the constituents that they had in their hands any sums due to the assessee no further 
action could be or was taken against them by the department has no relevance at all in examining the 
validity of the action taken. 


What is important in the application of the various provisions of section 46 is that any mode of 
recovery must be started within the period of limitation, not that the same mode of recovery becomes 
a different mode, in so far as different persons are concerned. 


On a reading of the Explanatton to section 46 (7), it folllows that before the Income-tax Officer 
could take any steps under section 46 (5-A) of the Act, while proceedings for recovery under section 
46 (2) of the Ket were already on foot, he should record special reasons why the adoption of an 
additional mode was necessary. Since (in the instant case) np such reasons were recorded, the 
entire proceedings under section 46 (5-A) of the Act are vitiated. 

Petitions under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of Prohibition prohibiting the first Respondent from initia- 
ting proceedings under section 46 (5-A) of the Indian Income-tax Act to recover 
the arrears of Income-tax due by the Petitioner for the years 1948-49 and 1949-50 
respectively and also prohibiting the Second Respondent from acting under any notice 
purported to have been issued by the 1st Respondent under section 46 (5-A) of 
the Indian Income-tax Act. 

T. V. Viswanatha Ayyor, for Petitioner. 

G. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of Respondent. 

The Order of the Court was made by 


Srinivasan, J.—The Petitioner in these two writ petitions is the assessee, The 
General Commercial Corporation, Private, Limited. The assessmcnts were made 
for the years 1948-49 and 1949-50 on 23rd March, 1953. Appeals were taken to 
the Appellate Assistant Commissioner which were disposed of in May, 1957. These 
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appeals failed. Further appeals to the Income-tax Appellate Tribunal were filed 
which were pending on the date of the filing of these writ petitions. We are informed 
that they were sahectuently disposed of on 7th November, 1958. Some relief is 
said to have been given to the assessee by the Appellate Tribunal and revised de- 
mands have been issued under section 29 of the Act on 14th March, 1959. It is also 
stated that applications under section 66 (1) of the Act were filed before the Tribunal 
which were dismissed. 


The action on the part of the Income-tax Authorities which has led to the filing 
of these writ petitions is the issue of notices by the Income-tax Officer on 26th July, 
1957 to the Bank of India Ltd., Madras under section 46 (5-A) restraining the 
Bank of India from paying moneys standing to the credit of the assessee company in 
current account with that bank and calling upon the bank to pay the amounts to 
the Income-tax Department in discharge of the income-tax demands against the 
assessee. According to the assessee, the limitation for taking proceedings under 
` section 46 of the Act against the assessee had expired by the end of 1955 and the 
impugned proceedings started against the assessee in 1957 are barred. On this 
basis, these petitions praying for writs of prohibition have been filed. 


In order to deal with the merits of the case, it is necessary to set out the following 
facts which emerge from the petition, the counter thereto, the reply affidavit of the 
etitioner and the supplemental counter affidavit filed by the Department. It has 
bee stated that the assessments for the two years were completed on 2$rd March, 
1953. It is common ground that notices of demand were issued on 25th March, 
1953 under section 29 of the Act. Appeals to the Appellate Assistant Commissioner 
filed on 15th April, 1953, were dismissed on 15th May, 1957. In the meantime, a 
writ petition had been filed in the High Court seeking an appropriate writ to direct 
the Income-tax Officer not to treat the petitioner as a defaulter and not to start or 
take any proceedings against the petitioner for the collection of tax pending the dis- 
posal of the appeals before the Appellate Assistant Commissioner. The High Court 
dismissed the writ petition. An interim stay that had been granted in C.M.P. No. 
10180 of 1953 in the writ petition was however ordered to continue for one month 
from the date of the order which was the 8th March, 1954. Under section 46, sub- 
section (7), clause (2) of the Proviso thereto, the period of limitation of one year for 
the commencement of recovery proceedings under the Act has to be reckoned from 
the date from which any order of the Court staying recovery proceedings in any 
case is withdrawn. It is common ground therefore, that if the above proviso applied, 
the period of limitation in this case would expire on the 7th April, 1955. Had it 
been the case then of issue of notice under section 46 (5-A) for the first time in 1957, 
and had that been the only mode of recovery resorted to by the Department, the 
conclusion would be inescapable that the proceedings under section 46 (5-A) were 
barred by time. Now, even according to the assessee, in December, 1954, the 
Income-tax Officer had issued notices of attachment under section 46 (5-A) to several 
of the assessee’s constituents ; the Electrical and Hardware Mart, Getz Brothers 
and General Commercial Corporation (India) Ltd., but at the time no such notice 
was issued to the Bank of India, Ltd. While Department takes the plea that the 
issue of the notices to other constituents under section 46 (5-A) in 1954, would enure 
to the validity of the notice issued to the Bank of India Ltd., in 1957, the learned 
counsel for the assessee contends that it would not, and that a notice issued to one 
debtor of the assessee within the period of limitation would not save limitation in 
respect of the notice issued to another debtor, though both notices may be in the 
nature of proceedings under section 46 (5-A). This is one of the important con- 
tentions which calls for an interpretation of the Explanation to section 46 (7) of the 
Act. 


In the counter-affidavit filed by the Department it was pleaded that ‘even as 
early as on 2gth October, ago? a certificate under section 46 (2) of the Act had been 
issued to the Collector of as for recovery of the arrears of the tax from the peti- 
tioner assessee. In his reply affidavit, the petitioner claimed that he was not aware 
of any.such certificate having been issued and that if such a certificate had been issued 
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as long back as Ogtober, 1953, the inaction of the Collector in taking steps on the 
basis of such a certificate remains unexplained. The Department states that, 
though there is evidence to show that this certificate was forwarded to the Collector, 
it subsequently transpired that it was untraceable in the Office of the Collector. 
But, nevertheless, it is claimed that the issue of this certificate is an action towards 
the recovery of arrears within the meaning of the Explanation to section 46 (7) of 
the Act, and that it would save limitation in respect of the subsequent proceedings 
under section 46 (5-A). On this point, therefore, two questions arise for examina- 
tion : (1) Whether a certificate was in fact forwarded to the Collector within the 
meaning of section 46 (2) of the Act and whether the issue thereof amounts to the 
commencement of a proceeding for recovery ; and (2) if so, whether the subsequent 
issue of notices to the debtors of the assessee both in 1954 and in 1957 under section 
46 (5-A) is saved from the bar of limitation. 


We may first of all deal with the question whether under section 46 (2) of the 
Act a certificate was issued by the Income-tax Officer to the Collector. According’ 
to the Department, a certificate was in fact so issued in October, 1953. The Peti- 
tioner, however, contended that he was not aware of the forwarding of any such 
certificate to the Collector. It was not, however, till 1957 that the Department 
woke up to the fact that no action had been taken by the Collector on the basis of the 
certificate. The petitioner appears to rely upon the circumstance that no action 
was at all taken by the Collector to suggest that no certificate was in fact forwarded 
to the Collector. Had such a certificate been issued on the date as claimed, there 
is no doubt that it would have been within the period of limitation, having been 
issued within one year from the last day of the financial year in which the demand 
was made. On the factum of the issue of this certificate, we are inclined to hold that 
it was so issued. In the supplemental counter-affidavit filed by the Department, it 
is stated that the records of the Department disclose that on 26th October, 1953 
the Income-tax Officer directed the office to issue a certificate under section 46 (2). 
A certificate was put up for the officer’s signature on 2gth October 1953. At the 
same time, the office seems to have brought to the notice of the Income-tax Officer 
the fact that a petition had been filed by the assessee asking for the stay of coercive 
steps pending the disposal of a petition filed by him under section 66 (2) of the Act. 
But the Income-tax Officer noted that the proceedings could not be stayed and that 
the certificate should issue. The marginal entry in the record shows that this cer- 
tificate was despatched on or about 2nd November, 1953. It is also stated in this 
supplemental affidavit that in May, 1954, the Collector was reminded but the 
Collector informed the Income-tax Officer on gth June, 1954, that the certificate 
dated 29th October, 1953, did not appear to have been received in his office and - 
requested that a copy might be furnished. Apparently, owing to some changes 
in the jurisdictions of the officers, the matter was lost sight of till the commencement 
of these writ proceedings. 

The circumstance that even in May, 1954, the Income-tax Officer addressed 
the Collector for a report of the action taken on the certificate forwarded to him is 
strongly in support of the conclusion, that a certificate did in fact issue on 2gth 
October, 1953, as claimed by the Department. This query by the Income-tax 
Officer was made long before any dispute regarding the present proceedings arose, 
and at or about the time when the earlier writ petition, W.P. No. 868 of 1953, was 
disposed of. Immediately after the stay of the recovery proceedings was vacated 
by the High Court in that writ proceeding, this enquiry appears to have been made. 
That is a clear indication that the Department was at that time aware that a cer- 
tificate had been issued and that further action by the Collector on that certificate 
was pending. We are, therefore, justified in inferring that notwithstanding the 
-long inaction on the part of the Department and the Collector, the factum of the 
issue of the certificate under section 46 (2) cannot be disputed. 


On this point the petitioner has another contention to put forward. It is 
claimed that the mere forwarding a certificate under section 46 (2) does not amount 
to the commencement of recovery proceedings. Under section 46 (7) of Act 
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. “no proceedings for the recovery of any sum payable under this Act shall be commenced after 
the expiration of one year from the relevant date. ” . 


Again, in the Explanation to this sub-section, it is stated : 


‘“ A proceeding for the recovery of any sum shall be deemed to have commenced within the 
meaning of this section if some action is taken to recover the whole or any part of the sum within 
the period hereinbefore referred to. . 2. . 1. 1” 


According to the learned counsel for the petitioner, the forwarding of a certificate 
by the Income-tax Officer to the Collector does not mark the commencement of 
recovery proceedings. What he claims marks such commencement is some action 
taken by the Collector on the basis of the certificate. It would follow from this 
argument that, if for some reason the Collector fails to take action on the certificate 
within the period of limitation, prescribed by sub-ection (7), whether such failure 
was occasioned by negligence or design, revenue would lose all chances of recovery 
of the sum due. On a reading of the relevant provisions, we are not satisfied that 
the interpretation placed upon these provisions by Mr. Viswanatha Iyer, learned 
counsel for the petitioner, is at all sustainable. The several modes of recovery laid 
down in section 46 are those which are intended to be initiated by the Income-tax 
Officer concerned, though for purposes of putting through the measures of actual 
recovery, other machinery such as the Collector or the local authority may be em- 
ployed. What this section contemplates as thc commencement of a proceeding is 
an action initiated by the Department, which may set in motion other,agencies for 
the actual recovery. It seems to us, therefore, that since the procedure for recovery 
of the amount cannot be set in motion except by the issue of a certificate under section 
46(2), the issue of such a‘certificate marks the commencement of the recovery pro- 
ceedings. There is support for this view in the decision George v. Income-tax Officer, 
Madras, of this Court. The argument to the contrary must, therefore, be rejected. 


It follows then that a proceeding for recovery was validly commenced by the 
issue of the certificate to the Collector under section 46 (2) of the Act before the 
expiry of one year from the last day of the financial year in which the demand was 
issued under section 29. The fact that the Collector failed or was unable to take 
further action on the certificate or that it proved infructuous does not mitigate 
against the view, that the issue of the certificate itself was a proceeding for recovery 
within the meaning of the Explanation to section 46 (7) of the Act. 


It has been noted that the validity of the issue of the notice under section 46 
(5-A) to the Bank of India, Ltd., is sought to be sustained by the Department by 
reference to the other notices also under that provision issued in December, 1954, 
to certain other constituents of the petitioner. On this point, it has been contended 
by the petitioner, firstly, that it was beyond the period of limitation ; secondly, 
that as they proved futile and no action against the constituents was taken, they 
cannot be used as steps in aid to prevent limitation running ; and thirdly, that those 
notices themselves do not amount to proceedings in recovery. We shall disregard 
for the present the question whether the proceedings under section 46 ( 5-A) will be 
unaffected by the bar of limitation, in view of action having been taken under sec- 
tion 46 (2) well before the expiry of the period of limitation. Normally, the period 
of limitation in this case would have expired by 31st March, 1954. Now the Depart- 
ment relies on the stay ordered by the High Court in W.P. No. 868 of 1953 as extend- 
ing the period of limitation up to 8th April, 1955, under Proviso (ii) to 
section 46 (7). It is contended by the petitioner however that the stay ordered by 
the High Court was not with reference to any pending recovery proceeding and that, 
therefore, the above proviso cannot apply. We find ourselves unable to accept 
the contention, that in order to make this proviso apply, the stay should have been. 
with oe to any specified recovery proceeding. The relevant part of the pro- 

- viso reads : 


aE ane a a ee E OEE 
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“ (ii) Where recovery proceedings in any case have been 
E Gone ne E which the order was withdrawn,” "Ys Py SAY order of Court, be 
It is clear that the proviso does not refer to “ any recovery proceeding” being 
stayed but to “ recovery proceedings in any case.” The proviso could therefore 
have effect even in situations where no recovery proceedings have been commenced ; 
and if stay had been ordered on a petition presented within what may be called 
the ordinary period of limitation, the eneined period would commence from the 
date of withdrawal of the order of stay. The argument that the stay was not 


with reference to any particular recovery proceeding must fail on a proper cons- 
truction of the proviso. 


The date of service of the demand was 25th March, 1953. Limitation would 
normally expire by 31st March, 1954. The order of stay by the High Court was 
vacated with effect from 8th April, 1954. Under the abovesaid proviso, the period 
of limitation for pr ings in recovery would stand extended up to 8th April, 
1955. It should thus follow that the issue of notices under section 46 (5-A) to the 
eee of the petitioner in December, 1954, would be well within this period 
‘Ol limitation. 


n 


We can hardly see how the effectiveness or otherwise of a recovery proceeding 
can affect its validity. That the notices issued under section 46 (5-A) did not 
yield successful results, or that on the denial of the constituents that they had in 
their hands any sums due to the assessee, no further action could be or was taken 
against them by the Department, has no relevance at all in examining the validity 
-f the action taken under section 46 (5-A). 


Nor are we able to appreciate the argument that, the notices do not amount 
to recovery proceedings. One of the modes of recovery contemplated by section 
a of the Act is by requiring any person from whom money is due or may become 

ue to the assessee to pay it over to the Department in full or partial 
discharge of the Income-tax demand against the assessee. Two results are 
possible ; either the party to whom the notice is issued complies with the demand 
or he denies possession of funds belonging to the assessee. In either case, the notice 
may be said to discharge itself and no further action by the Department is either 
called for or is possible. That being so, we fail to understand how the action of the 
Department in issuing the notice under section 46(5-A) loses its character as a re- 
covery proceeding, solely for the reason that no positive results flowed therefrom, 


We shall now deal with the further contention of the petitioner, that the issue 
of notices under section 46 (5-A) to other persons in 1954 will not save limitation 
running against the Department in so far as the notice, also under section 46 (5-A) 
issued to the Bank of India Ltd., is concerned. The argument is that each notice 
issued under section 46(5-A) to a debtor of the assessee is an independent proceeding, 
and the issue of a notice to one debtor cannot be regarded as a continuation of a 
proceeding commenced by the issue of a notice under section 46 (5-A), to another 
debtor. An examination of this question calls for a scrutiny of the Explanation to 
section 46(7). 


This Explanation is extracted in full below : 
“A proceeding for the recovery of ‘any sum shall be deemed to have commenced within the 


meaning of this section, if some action is taken to recover the whole or any part of the sum within 
the period hereinbefore referred to, and for the removal of doubts it is hereby declared that the several 
Todes of recovery specified in this section are neither mutually exclusive nor affect in any way an 
-other law for the time beng in force relating to the recovery of debts due to Government and it sh 
‘be lawful for the Income-tax Officer, if, for any special reasons to be recorded, he so thinks fit, to have 
recourse to any such mode of recovery notwithstanding that the tax due is being recovered from an 
-assessee by another mode. ” 


The significant parts of this Explanotion are the declaration that the several 
modes of recovery specified in this section are not mutually exclusive and the last 
parn of the Explanation, which lays down that the Income-tax Officer may lawfully 

ve recourse to one mode of recovery notwithstanding that the tax due is being 
-recovered from an assessee by another mode. The Explanation itself starts by saying 
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that if some action is taken to recover the whole or any part of the sum within the- 
pace of limitation prescribed, a proceeding for the recovery’ shall be deemed to 

ve commenced within the meaning of the section. What this provision contem— 
plates is clearly that the adoption of one mode of recovery (specified in the section) 
by the Department does not exclude the simultaneous adoption of another mode of 
recovery also specified therein. It declares that the several modes of recovery are 
not mutually exclusive ; they do not affect in any way any other law for the time 
being in force relating to the recovery of debts due to Government. It accordingly 
enables the Department not only to put the several modes of recovery into operation 
at the same time, but also to proceed to recover the dues by other means outside 
the scope of the Income-tax Act. This Explanation clearly contemplates each mode 
of recovery, that is, the modes which are provided by the several sub-sections 
of section 46, as a distinct proceeding. By no possible means of interpretation can 
we arrive at the result, that each mode is itself severable into distinct transactions, 
and that any action under one particular mode does not mark the commencement 
of a proceeding for recovery with respect to some other action also taken under that 
mode. ‘That is exactly what the learned counsel for the petitioner contends for 
in claiming that the notices issued in December, 1954, under section 46(5-A) to some 
- debtors of the assessee will not mark the commencement of a proceeding for recovery 

in so far as the notice issued to the Bank of India in 1957 is concerned. It seems to 
us that not only is this interpretation in conflict with the clear wording of the pro- 
vision, but such a view would also lead to enormous practical difficulties. In the 
very nature of things, resort to section 46 (5-A) depends upon the knowfedge secured. 
by the Department that the moneys of the assessee are in the hands of this or that 
person. If the interpretation of the learned counsel for the petitioner is accepted, 
it would mean that the adoption of the mode of recovery contemplated by section 
46 (5-A) will be limited to those debtors of the assessee who could become known to 
the Department within the period of limitation. If within the period of one year 
from the relevant date, the Department issues notices to certain debtors—A, B, C of 
the assessee—and recovers any part of the amount or fails to recover, then after the 
period of one year had expired, other debtors of the assessee would be rendered im- 
mune from the operation of this sub-section. This view seems also to be inconsistent 
with sub-section (5-A) itself which states that : 


“ The Income-tax Officer may at any time or from time to time by notice in writing require 
any person from whom money is due. 40 she 

While, no doubt, action under this provision must be taken in the light of section 
46 (7) prescribing the period of limitation, a mode of recovery commenced under 
this section within the period of limitation will, to our minds, enure in favour of the 
Department even in respect of notice issued subsequent to the expiry of the period 
of limitation to a newly discovered debtor of the assessee. What is important in the 
application of the various provisions of section 46 is that any mode of recovery 
must be started within the period of limitation, not that the same mode of recovery 
becomes a different mode, in so far as different persons are concerned. 


In the reply affidavit of the petitioner, a contention of considerable importance 
has been put forward. It is shortly that in order that the Department might resort 
to more than one mode of recovery at the same time, the Explanation to section 46 (7) 
requires that special reasons should be recorded by the Income-tax Officer. The 
concluding part of the Explanation reads : 


“ and it shall be lawful for the Income-tax Officer, if, for any special reasons to be recorded, he 
so thinks fit, to have recourse to any such mode of recovery, notwithstanding that the tax due is being 
recovered from an assessee by any other mode.” 


We have earlier found that one mode of recovery was commenced by the pe aia 
ment by the issue of the certificate to the Collector under section 46 (2) of the 
Act on 2gth October, 1953. We are not at present entering into the larger question; 
it is not necessary for us to do so, whether having started proceedings under one 
mode of recovery within the period of limitation, it is open to the Department to 
resort to another mode of recovery after the expiry of the period of limitation. We have 
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also stated and it is common ground that the proceedings for recovery under sec- 
tion 40 (5-A) ofthe Act were started in respect of some constituents of the assessee 
by issue of notices in December, 1954, which independently of the action under sec- 
tion 46 (2) was also within the extended period of limitation. We have found that 
in so far as the notice under section 46(5-A) to the Bank of India, Ltd., is concerned, 
it is in pursuit of the same mode, that is, the mode under section 46- (5-A) which had. 
heen commenced even in December, 1954. But the important point to consider 
is whether having resorted to the mode of recovery contemplated by section 46(2) 
of the Act, the Income-tax Officer could not resort to the mode of recovery under 
section 46(5-A) without recording special reasons as required in the Explanation. 
This part of the Explanation makes it clear beyond doubt that in the absence of any 
such special reasons, it shall not be lawful to resort to an additional mode of recovery. 
On behalf of the Department, Sri Rama Rao Sahib argued that this restriction upon 
the adoption of more than one mode is designed to operate only against the adoption 
of methods of recovery under any other law for the time being in force relating to 
the recovery of debts due to the Government, and that this requirement of special 
reasons to be recorded does not apply to the adoption of one or other of the modes set 
out in section 46. We are unable to accept this interpretation. This part of the 
Explanation lays down the following :— 


(1) The several modes of recovery specified in this section are not mutually exclusive ; 


(2) Recourse to one mode of recovery while tax is being recovered from an assessee by any 
other mode is permissible, but shall be only for special reasons to be recorded ; and 


(3) The right to recover available under any other law for the time being in force relating to 
the recovery of debts due to Government is unaffected by the modes of recovery under section 46 and 
the adoption of methods outside the Act for recovery does not require the recording of special reasons, 

The specific reference to the “several modes of recovery specified in the section” 
earlier in the Explanation and to “any such mode of recovery” and “any other mode” 
in the later part of the section can have no other significance except that the modes 
of recovery in the later part refer only to the several modes of recovery specified in 
the section. The last part of the section dealing with “any such mode of recovery” 
cannot, as argued by Sri Rama Rao Sahib, be read as relating to methods of recovery 
outside the scope of the Income-tax Act. It accordingly follows that before the 
Income-tax Officer could take any steps under section 46(5-A) of the Act, while 
proceedings for recovery under section 46(2) of the Act were already on foot, he 
should record special reasons why the adoption of an additional mode was necessary. 
If no such reasons are recorded, it should necessarily follow that the latter pro- 
ceeding are not lawful. 


On behalf of the Department, Sri Rama Rao Sahib, has been compelled ` to 
concede that no special reasons were recorded by the Income-tax Officer. The result 
is inevitable that the entire proceedings under section 46 (5-A), whether of 1954 
or 1957, stand vitiated thereby. We are of the view that on this narrow ground the 
petitions succeed. 


. Rule nisi is made absolute. The petitioner will be entitled to his costs in W.P. 
No. 603 from respondent 1. No order as to costs in W.P. No. 604 of 1957. Coun- 
sel’s fee Rs. 250. 


K.L.B. 





Rule nisi made absolute.. 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND MR. JusTICE RAMAGHANDRA 


Iyer. 

Velusami and another .. Appellants* 
v. 

Velusami Konar and others .. Respondents. 


Registration Act (XVI of 1908), sections 17 al ie ee ct lists signed by the Parties—When 
requires registration—Admissibility in evidence—Unregistered of assignment of mortgage debi—Admissible 
in evidence to prove the transfer of the debt without the security. 

An unregistered deed of assignment of a mortgage debt by the mort c would validly operate 
to transfer the debt covered by the mortgage apart from the security and the deed would be admissible 
in evidence for that purpose. 

A partition is not one necessarily to be effected by writing or by a registered instrument. If 
however the parties to the partition embody the transaction in writing the question of registerability 
would arise under section 17 of the Registration Act. 

The provisions of section 17 of the Act are clear that a document for which registration is com- 

ulsory should by its own force operate or purport to operate, to create or to declare some right or 
interest in immovable property. A mere recital of what had already taken place or the mere fact 
not by itself creating or purporting to create a title would not be held to declare any right, and there 
would be no necessity to register the document. 


The question whether a document requires registration has to be decided on the terms of the 
document itself, When a document is clear resort cannot be had to other evidence to show that it 
is other than what it is or purports to be. 


Section 49 of the Registration Act would prevent the unregistered document requiring regis- 
tration under section 17 ofthe Act from being admitted in evidence. Secondly evidence of the factum 
of partition would not be admissible by reason of section gi of the Evidence Act. But even in such 
a case if all the terms of the bargain have not been reduced in the document the document embody- 
ing a few of the terms of the bargain the mere fact that the document is inadmissible could not prevent 
the reception of secondary evidence of the agreement as it could not be held that the document was 
tacitly considered by parties as the complete or the only repository and the appropriate evidence of 
their bargain. 

Where the document is not clear or where the expressions used therein are ambiguous it would 
be open to the Court to consider the evidence of the surrounding circumstances to ascertain whether 
the parties intended that document to be part of the bargain or whether it was a mere record of a 
completed transaction. 


Case-law discussed. 


Appeal against the decree of the Court of the Subordinate Judge, Madurai, 
dated 23rd December, 1954 and passed in Original Suit No. 35 of 1953. 


T. R. Srinivasa Ayyangar, for Appellants in Appeal No. 272 of 1955 and for 
Respondents 4 and 5 in Appeal No. 425 of 1955. 


M. Natesan, for Respondents 1 to 3 in Appeal No. 272 of 1955. 


K. V. Srinivasa Ayyar, for 4th Respondent, in Appeal No. 272 of 1955 and for 
Appellant in Appeal No. 425 of 1955. 


The Judgment of the Court was- delivered by 


Ramachandra Iyer, J.—These Appeals arise out of the decree and judgment in 
O.S. No. 35 of 1953 on the file of the Sub-Court, Madurai. Plaintiffs and 4th de- 
fendant are appellants in Appeals Nos. 272 and 425 of 1955 respectively. The suit 
was one for partition of the plaintiff’s share in the properties set out in schedules A 
to F to the plaint. The A schedule properties had been dedicated to a trust and the 
parties are agreed that the trust was a private one; the only dispute between 





* Appeal Nos. 272 and 425 of 1955 and gist July, 1959. 
Memorandum of Objections in Appeal No. 272 of 1955. (gth Sravana, 1881, 
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them is regarding a scheme for management of the performance of the trust. The 
B schedule relates to the lands, C schedule to a house, D and E schedules to the two 
outstandings and a business, and F schedule to shares in Sri Meenakshi Mills alleged 
to be owned by the family. 


One Chokalinga owned the properties. He left behind him two sons, Velusami 
and Tirupathi who are respectively 1st and 4th respondents in A.S. No. 272 of 1955 
and the 4th respondent and appellant in A.S. No. 425 of 1955. It will a 
convenient to refer to the parties according to their rank in A.S. No. 272 of 1955. 
The appellants are the son and grandson of Tirupathi, the 4th respondent, while 
the and and 3rd respondents are the sons of the 1st respondent Velusami, Respondents 
to the appeal are daa 1 to 4 in the suit. Two others, namely, defendants 4 
and 5 represented a collateral branch of the family in the suit, but they have not 
been made parties to the appeals. Their interest is only in regard to the manage- 
ment of A schedule properties. 


The case for the appellants was that respondents 1 to 4 formed members of a 
Hindu joint family which owned the properties set out in the.various schedules to 
the plaint, that there were some attempts for partition through mediation in the 
year 1950 and that although a tentative arrangement was made there was no final 
or effective partition, The appellants stated that they were entitled to their share 
in all the properties of the family and repudiated the claim to jyeshtabagham on 
the part of the first respondent. The 4th respondent supported the claim of the 
appellants.” Respondents 1 and 2 contested the claim. They pleaded that there was 
a completed partition of the family properties in the year 1950 during which the first 
respondent made a claim that he must be given increased share (jyeshtabagham) 
as a reward for the services he rendered to the family by improving its prosperity, 
and the mediators who effected the partition allotted to him, in addition to his share, 
about 5 acres of land and Rs. 5,000 cash. The further case of the 1st respondent 
is that the 4th respondent as well ashis son, the 1st appellant, accepted the arrange- 
ment and that they should not be allowed to go behind it. The question, whether 
there was a completed partition in the year 1950, was the substantial issue in the 
suit. There were also other subsidiary questions in regard to the extent of the pro- 
perties that would be available for partition. 


When the trial of the suit commenced, the parties filed a joint memo. on 11th 
December, 1954, under which they agreed, without prejudice to their contentions, 
to re-partition the properties, subject to the determination by the Court, the right 
of the 1st respendent to retain the 5 acres of land and the sum of Rs. 5,000 which 
was given to him under the previous partition. The other questions left to be de- 
cided were whether respondents 1 and 4 were in possession of any and what jewels 
of the family in regard to two items of outstanding and accountability in regard 
to a business left in charge of the 4th respondent. For decision of the first of the above 
questions it became necessary to decide whether there was a partition in the year 
1950 in which the parties agreed to give jyestabagham to the 1st respondent and 
did give 5 acres of land and Rs. 5,000 cash. 


The learned Subordinate Judge held that the alleged partition in the year 1950 
was true, and that the appellants were aware of it and assented to the same. As 
regards the jewels, he bald that there was no evidence of the existence of any jewels 
in respect of which either the first or 4th respondent would be liable to account. As 
regards the outstandings, he held that the parties would be entitled to divide those 
mentioned in Exhibit B-52 except item 136 mentioned therein. Accounting was 
directed in regard to the outstandings of the javuli business run by the 4th respon- 
dent. As regards A schedule properties, the learned Subordinate Judge held that 
the trust was a private one, and that the parties would be entitled to manage the 
trust properties by turns. He framed a scheme for such management by taking 
a period of six years and giving defendants 5 and 6, the members of the other branch, 
right to manage in every alternative year, and the remaining three alternate years 
were allotted to the first respondent, 4th respondent and the appellants. The 
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effect of these findings was that the learned Subordinate Judge accepted Ist res- 
pondent’s case, that the partition of the year 1950 was a valid oné, which had ‘the 
effect of validating the allotment to the Ist respondent of the five acres of land and 
a sum of Rs. 5,000 given to him as jyeshtabagham for the services rendered by him 
to the family. The plaintiffs to the suit, aggrieved by the judgment of the lower 
Court, has filed the appeal, questioning the title of the 1st respondent to the jeysb- 
tabagham and the finding of the lower Court in r to the existence of family 
jewels with the first respondent. The latter claim, that is, for jewels, was not, how- 
ever pressed before us. The 4th respondent has also filed an appeal, A.S. No. 425 
of 1955, disputing the factum of allotment of properties by way of jeyshtabagham. 
Respondents 1 to 3 in their turn, have filed a memorandum of crors-objections in 
A.S. No. 272 of 1955, objecting to the judgment of the lower Court in so far as it 
rejected their claim for account in respect of the jewels alleged to have been retained 
by the 4th respondent. In addition, they have complained against the scheme of 
management of the trust properties, contending that the appellant’s branch had 
been given 2/3 share in the one-half right that would properly belong to both, 
while they were only given 1/grd share in the half right and that they would, in 
law, be entitled to one-half. 


Three questions, therefore, fall to be decided :— 


(1) Whether the partition of the year, 1950, is true and valid, under which 
the 1st respondent was allotted additional properties as and for him jyeshtabagham?, 


(2) Whether the 4th respondent is in possession of any jewels belonging to 
the family and whether he is accountable in respect of the same?, and 


- (3) What is the proper scheme for the management of the trust properties ?. 
On the 1st question, Mr. Natesan, the learned Advocate for the respondent, did not 
contend that the 1st respondent would be entitled to jeyshtabagham by virtue of any 
custom or law. His contention was that the parties having agreed to make an allot- 
ment of additional properties to him (the 1st respondent) in consideration of his ` 
services to the family, oe agreements should be held to be lawful and should not be 
allowed to be repudiated by merely calling the claim as one of allotment by way of 
jeyshtabagham. 


The case for the appllants is that there was no completed partition in the year 
1950, that any arrangement that was entered into then could only be a tentative 
one, and that the allotment in such a partition for jeyshtabagham would be in- 
valid. It was their further case that, even if there was a partition between the first 
and 4th respondents, such a partition would not be binding on them, as it could not 
be said to be fair or equitable. It is admitted that partition proceedings commenced 
towards the end of 1949 and according to the 1st respondent, it was concluded in 
February 1950 and was a final ition agreed to by the parties. In support of 
his case, the first respondent filed Exhibits B-52, B-55 and B-63. Exhibit B-52 is an 
ainthugai or balance sheet of the outstanding due to the family prepared on 20th 
May, 1950. ‘That sets out all the outstandings due to the family, and towards the 
end of the document we find a recital to the following effect :— 


“ In the ainthugai (balance sheet) deducting the credit of Rs. 2,153-1-3 in the name of 
Sami (God) and matam from the cash balance and of the outstanding of Rs. 1g-8-0 due from 
Murugesan Pillai, and Rs. 1og-8-o due from Ayya Konar and Rs. 5,17812-0 due from 
B. Rajambal in all of the total outstanding of Rs. 5,g01-12-0. P.M.S.V. (ist respondent) shall 
collect and take as and for his jeyshtabagham Rs. 5,000 (five thousand) and Pechimuthu shall 
collect and take Rs. go1-1g-o and balance of outstanding and balance at hand shall be divided 
equally by casting lots.” 


This document is signed by the Ist and 4th respondents. Four panchayatdars have 
also attested along with the writer. i 
Exhibit B-55 is a list of properties. The heading of the document is as follows :- 


“ Particulars of property got by P. M. S. Velchami Konar (1st t espondent) as his share in thiru- 
villa cheetu (casting of lot).” . 
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‘The details of the properties allotted to the 1st respondent are then set out. That 
Ha ee by a recital (which has been separately marked as Exhibit B-59 to 
ect :— 


“ Nanja land in Kathekkurar land survey Nos. 1-5, comprised have been given exclusively to 


5. P. Veluchami Konar (1st respondent) as jyeshtabagham as his own from and out of the said 
patta No. 50 ”. 


“The document is signed by the 1st and 4th respondents and attested by the panchayat- 
-dars and the writer. 


Exhibit B-63 is a list of outstandings allotted to the 4th respondent. That is 
subscribed to by respondents 1 and 4 and attested by the same persons, 


The arbitrators have been examined as P. Ws. 2 to 5. They speak to the parti- 
tion and allotment ofjeyshtabagham. They also speak to the fact that the partition 
ings started as early as November, 1949 when it was agreed that the ist 
respondent should be given jyeshtabagam, that they decided that he should be given 
5 acres of land and Rs.5,000 in addition to his legitimate share, and that those pro- 


faire were set apart and the remaining properties were divided between the two 
thers. 


The learned Subordinate Judge, acting on the evidence afforded by these 
-documents and arbitrators, (whose respectability was not disputed) came to the 
conclusion that there was a partition as alleged by the 1st respondent. 


The learned Advocate for the appellants contended that Exhibits B-52, B-55 
.and particularly the portion marked as Exhibit B-59 and B-63 would not be ad- 
missible in evidence and that if the evidence offered by those documents were 
-excluded, there would be no evidence in this case to prove as to what properties 
fell to the shares of the 1st and 4th respondents. 


- In such a case it was contended that the properties should be divided afresh, 
and, as under the law, the first respondent would not be entitled to anything extra, 
the properties should be equally divided. Exhibit B-52 purports to assign a debt 
due from B. Rajambal valued at Rs.5,000 towards the jeyshtabagham claimed by 
the first respondent. It is contended that the debt due from Rajambal was secured 
“by a mortgage, and the transfer being one of immovable property, the document 
would be inadmissible in evidence in the absence of a registered instrument. On 
the terms of the document, it is not clear whether the assignment of the outstanding 
was by virtue of Exhibit B-52, or that document was only a record of previous 
oral release by the other sharer in favour of his co-sharer as a part of the partition 
arrangement. The words used are :— 


‘Cpe ura ghpsrs COS HS Qarerar Garrigua Gura.’ 


“Those words are quite consistent with the case of the first respondent that the release 
had been made already. The utmost that could be said in favour of the appellant 
is that the expressions used are of ambiguous import. In that case other evidence 
has to be looked into for deciding whether the words used intended to convey title 
in respect of the mortgage. It is however unnecessary to consider that aspect of the 
matter, as we are satisfied that the document could, even if it were held to be a 
-deed of assignment, validly operate to transfer the debt covered by the security. 
In Elumalai Chettlar v. Balakrishna Mudaltar) it was held that the law did allow the 
mortgagee to transfer the debt as an unsecured or simple debt without a registered 
instrument if he thought fit to do so, for the security was for his benefit, and he could 
give it up if he liked and the transferee would then get the right to the debt, but not 
‘the security. In Imperial Bank of India v. Bengal National Bank (In Liquidation)? 
the Privy Council upheld the possibility of the transfer of a debt without a transfer 
«f security on the ground that separation between debt and security was so well 





x. (1921) 41 M.L.J. 297: 1.L.R. 44 Mad. 965. I-L.R. 59 Cal. 377 (P.G.). 
2. (1931) 61 M.L.J. 589 : L.R. 58 L.A. 323 : 
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established that a creditor would be entitled to take the debt without having re- 
course to the security. In our opinion even if Exhibit B-52 were.to be construed as 
transfer of a mortgage debt, the document could validly operate to transfer the deht 
covered by the mortgage, apart from the security, and would be admissible in evi- 
dence for that purpose. That document shows that there was an allotment of a 
sum of Rs.5,000 towards jyeshtabagham. This is corroborated by the other evidence 
in the case, which shows that it was part of the partition arrangement entered 
into between the parties in the year 1950. 


The admissibility of Exhibit B-55 has then to be considered. ‘The title of the 
document would appear to indicate that the partition had concluded and that it 
merely purported to record the arrangement. It is contended that the portion of 
that document, relating to the allotment of property in lieu of jyeshtabagham, Exhibit 
B-59, purported to affect immovable property and would render the document 
liable for registration. under section 17 of the Registration Act. Exhibit B-59 is to 
the effect that five acres and three cents of land have been exclusively given to the 
first respondent for jyeshtabagham. That, however, is not a conveyance. A 
right to jyeshtabagham arises only on partition, and it is not the case of any of the 
parties that jyeshtabagam could be or was given independent of any partition arrange- 
ment. It is a part of a partition and cannot amount to a conveyance. A partition 
is not one of those transfers necessarily to be effected by writing or by a regis- 
tered instrument. The Transfer of Property Act, which requires a registered 
instrument in the case of transfer of immovable properties, does not require that a 
release, surrender, or partition of immovable properties should be cted by a 
registered instrument, or even by a writing, although in one sense each of them 
involves a transfer of property. A partition between coparceners, or co-owners, 
partakes the character of a release and conveyance, and it cannot be said to be either 
a sale or an exchange. No writing would, therefore, be necessary for a partition. 
If, however, the parties to a release, surrender or partition embody the transaction. 
in writing, the question of registerability would arise under the provisions of section 
17 of the Registration Act. The Registration Act provides for registration of docu- 
ments. Section 17 (1) of the Registration Act, so far as it is relevant for this case, 
states :— : 

“ The following documents shall be registered. 

(8) ee 
(b) other non-testament instruments which purport or operate to create, declare, assign, limir 
or extinguish, whether in present or in future, any right, title or interest, whether vested or contingent, 
of the value of one hundred rupees and upwards, to or in the immovable property. ai tate er SR A 
It is clear from the provisions of the section that a document, for which regis~ 
tration is compulsory, should, by its own force, operate or purport to operate, to 
create, or declare some right or interest in immovable property. 


In Sakharam Krishnaji v. Madan Krishnaji1, West, J., dealing with section 17 
of the Registration Act, observed :— 

“There ‘declare’ is placed along with ‘create’, ‘assign’, ‘limit’ or ‘extinguish’ a ‘ right 
title or interest ’ and these words imply a definite change of legal relation to the property by an expres 
sion of will embodied in the document referred to. { think this is equally the case with the word 
t declare ’. It implies a declaration of will, not a mere statement of fact, and thus a deed of partition 
which causes a change of legal relation to the property divided amongzt all the parties to it is a decla- 
ration in the intended sense ; but a letter containing an admission, direct or inferential, that a 
partition once took place, does not ‘ declare a right within the meaning of the section.” 

A mere recital of what had already taken place or the mere fact, not by itself 
creating or purporting to create a title, could not be held to declare any right and 
there would be no necessity to register the document. 


In Bageshwart Charan v. Fagarnath Kural®, the Privy Council accepted the view 
of West, J., Sakharam Krishnafi v. Madan Krishnajit.” They emphasised the dis- 





1. (1881) I.L.R. 5 Bom. 232. Pat. 272. 
2. 62 M.L.J.296 : L.R. 59 LA. 130; LR. 11 
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tinction between a mere recital of fact and something which by itself created 
a title. ° 


The question whether a document requires registration has to be decided on 
the terms of the document itself. When a document is clear, resort cannot be had 
to other evidence to show that it is other than what it is or purports to be. 


A partition, although effected orally, if subsequently reduced into a form of 
document and that document purports by itself to effect a division and embodies all 
the terms of bargain, would require registration. The reason is not that the trans- 
action required a registered instrument, but that the document purported to declare, 
or create, or affect an interest in immoveable property. In such a case if the docu- 
ment be not registered, section 49 of the Registration Act would prevent its being 
admitted in evidence. Secondary evidence of the factum of partition would not be 
admissible by reason of section gt of the Indian Evidence. Act. Vide Ramayya w 
Achamma‘. But even in such a case if all the terms of the bargain between the parties 
have not been reduced in the document, the document embodying only a few of the 
terms of the bargain, the mere fact that the document was inadmissible could not 
prevent the reception of secondary evidence of the agreement, as it could not be 
held that the document was tacitly considered by the parties as the complete, or the 
only repository and the appropriate evidence of their bargain. 

In a case where the terms of a document are clear, and they do not purport to 
create, or purport to create interest in immovable property, extrinsic evidence can- 
not be let im to show that it was intended to have that effect. That is based on the 
principle that where a document is clear, the intention has got to be gathered from 
the terms of the document and not by resort to other evidence. 

Where however, the document is not clear, or where the expressions used there- 
in are ambiguous, it would be open to the Court to consider the evidence of sur- - 
rounding circumstances to ascertain whether the parties intended that document 
to be part of the bargain or whether it was a mere record of a completed transaction. 
To ascertain the precise intention of the parties, certain tests are generally applied. 
These are however, merely tests, and no one of them could be held to be decisive 
of the question of registerability which depends on what the document professes to be 
or purports to do. In A reference under section 49 of the Stamp Act*, a document was 
signed by the members of a Hindu family and attested by witnesses. It purported 
to be an account or list of the share of one member of the family in the family 
property. It was recited therein that the parents of that member were to enjoy 
certain lands and that the outstanding debts should be divided. A question 
arose whether the document had to be stamped as instrument of partition. The 
learned Judges held that the document was nothng more than a note that a certain 
property had, on partition, been allotted to the maintenance of parents, and memo- 
randum of the particulars of property which had on partition, fallen to the share 
of the brothers, and that it did not of itself operate to release the joint interests of the 
other parties to the partition and create a sole interest in the person in whose share 
it recorded. In that case the heading of that document was “ descriptive account 
of Rajappa Mudali’s share ”. That circumstance was held not sufficient for liability 
to stamp duty. 

In Gnanamuthu Nadan v. Velukanda Nadathi®, the partition lists containing a list 
of the properties which fell to the share of a sharer in a partition, though they were 
signed by the co-sharers and duly attested, were held not to require registration 
when they contained no words which could be construed as creating partition of 
status. In that case the heading of that document gave the name of the particular 
sharer and set out various items as his share. The list was signed and attested, and 
it bore a date. It was found in evidence that the lists were drawn by lots in the 
names of individuals, to whose share the items fell. The learned Judges held that 
the written deed could be treated only as minutes of agreement and not a completed 





1. (1944) 2 M.L.J. 164 : I.L.R. (1945) Mad. 2. r I.L.R. 7 Mad. 385. 
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partition, and that, though unregistered could be admitted in evidence. In Bapayya 
v. Ramakrishnayyat, it was held that where unregistered partition lists were sought 
to be put in evidence for the purpose of proving a partition between the parties, 
the question to be decided was whether the documents constituted the bargain 
bétween the parties, or they were merely the record of an already completed 
transaction, the question being whether there was a sufficient dissociation of the 
transaction from the documents. The learned Judges also held that the matter 
would not depend on the interval of time between the transaction and the docu- 
ment, though in a case where interval was long the dissociation might be more 
readily inferred. We sent for the records in that case and examined the contents 
of the partition list which was held to be admissible. The list in that case was 
more bro than Exhibit B-55 in the present case. In addition to the list of the 
properties that fell to the particular sharer, certain covenants had been embodied. 
Notwithstanding that circumstance, the learned Judges had no difficulty in holding 
that the partition had become a fait accompli before the lists were prepared and the 
latter did not form an essential part of the division of the property and it was, there- 
fore, admissible in evidence though unregistered. To a similar effect is the decision 
of a Bench of this Court in Panchapagesa v. Kalyanasundaram?, 


In Subba Rao v. Mahalakshmamma®, certain partition lists were sought to be let in 
-ovidence of a partition. They were witten in duplicate, signed by each of the co- 
sharers and attested . The documents were construed as intended to be evidence 
of a partition, and in the absence of registration the lists were held not admissible 
in evidence to prove partition. Beasley, C.J., stated that the question whether a 
-document was a deed of partition or a mere memorandum of partition was one of 
fact to be decided on a perusal of the actual document. With respect to that 
learned Chief Justice, we cannot accept that statement of the position as correct. 
‘The question of construction of a document is always one of law. We have pointed 
out already that the question whether a document is registerable under the provisions 
of section 17 of the Registration Act would depend only on its terms. In case, how- 
-ever the terms are not clear, other evidence could be looked into to find out whether 
the document formed part of the transaction which, if reduced to a document, would 
require registration. The learned Chief Justice appears to have rested his con- 
clusion in that case on the circumstance that the document before him, being signed, 
should be held to be intended to itself effect the partition. We cannot agree with 
the learned Judge when he laid down that a signature of a party to a document 
would be decisive of the question as to whether the document was intended to effect 
partition. As we have already pointed out, the formality of a document would be 
one of the several tests which should be applied in a case where the terms of docu- 
ment are, by themselves, obscure or ambiguous. The mere fact that certain 
formalities were observed in a document would not by itself show that the document 
was intended to operate to create interest in the property. Curgenven, J., however, 
did not base his conclusion”on that reasoning. At page 48, the learned Judge 
observed :— 


“ We have to consider whether, in{the terms of section 17 of the Registration Act, Exhibit VII 

‘ purports, or operates to create, declare, assign, limit or extinguish, whether in the present or in future, 

any right, title or interest in immovable property ’, and the first test to apply is whether the document 

formed an essential part of the process of dividing the property or whether there is ground to suppose 

that the partition had already taken place, per! pa by oral arrangement, and was complete when 
the document was executed.” 


We respectfully agree with the statement of law made by the learned Judge. 
In¥Ramanathan Chettiar v. Ramanathan Chettiar*, the document, though it recited the 
prior drawing of lots, embodied the terms of the partition arrangement, including 
the allotment of different portions of the house to the two sharers and the covenants 
entered into between them regarding the upkeep of the house and the sharing 
-of the common expenditure. The learned Judges construed that document as 
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embodying a division by metes-and bounds and not merely recitals of a completed 
partition. In Muhammad Ghouse Sahib v. Jamila Bi, a partition koor chit embodied 
all the terms of partition, which had a preamble, and the operative portion therein 
mentioned what were the properties to be allotted to various sharers. Provision 
was made for the discharge of debts by selling specified properties and by dividing 
the balance, and it finally recited that there was no other property to be divided.” 
The document was signed by all the parties and attested by a number of witnesses. 
Although the document contained a er clause providing for the execution of a 
proper partition deed between themselves, it was held that the words of the document did 
operate to create a partition and therefore required registration. To a similar effect 
is the decision in Radhakrishnayya v. Sakuntala?,, The three cases cited above are 
instances where the Court on a consideration of the recitals in a document held that 
it did or purported to affect immovable property and therefore required registration. 
They do not support the broad contention sought to be advanced, that wherever 
the parties signed the partition lists they should be construed as affecting immovable 
property and they were therefore inadmissible without being registered. 


In our opinion, the terms of Exhibits of B-59 and B-52 are clear and they only record 
the completed transaction of partition. Even if itwere to be held that the words were 
of ambiguous import, we are satisfied on the other evidence in this case that the parti- 
tion was completed before the lists were prepared, and that the lists were intended 
merely as record or minutes of the previous partition. We have already referred to 
the fact that Exhibit B-52 was executed two days earlier than Exhibit B-55 which 
embodied division of immovable properties. In Exhibit B-52 itself there is indica- 
tion that partition had been completed already. That apart, the evidence of the 
arbitrators make it clear that the partition which commenced in November, 1949 
was completed before the lists were prepared. Under the circumstances, we are of 
opinion that the partition lists were mere record of a previously completed partition 
between the parties, and they, being mere records, would be admissible in evidence. 
It is not disputed that if Exhibits B-52 and B-55 were received in evidence the 
partition should be held to have been proved. 


It was next contended that the partition, even if true, would not bind the appel- 
lants. The learned Subordinate Judge held that the first appellant was fully aware 
of the partition proceedings of the year 1950 and that he was present at the time of 
division of the properties and consented to the jyestabhagam being given to the 
ist respondent at the division of the properties. Mr. T.R. Srinivasan, the learned 
Advocate for the appellants, contested the correctness of this finding and referred 
us to Exhibit B-24, a notice sent in reply to Exhibit B-23. He contended that in 
that notice there was no mention of the appellants having been present at the time 
of the allotment of jyestabhagam, and that, therefore, the present case of the rst 
respondent, that the first appellant was a party to the arrangement, should have 
been an afterthought. Exhibit B-24 is a notice sent by the ist respondent to the 
4th respondent’s Advocate and not to the appellants. There was no necessity, or 
even an occasion to mention in that notice about the presence, or the acceptance of 
the appellants of the partition arrangement. We cannot believe P.W.-2, the first 
appellant, when he says that he was not aware of the partition proceedings in the 
year 1950. ‘The partition was a long drawn out affair, which commenced some time 
in November, 1949, and lasted till February, 1950. We agree with the conclusion 
arrived at by the learned Subordinate Judge that the first plaintiff was an assenting 
party to that arrangement. It follows that the appellants would be bound by the 
arrangement of 1950 which allotted a jyestabhagam to the appellants. 


The F schedule to the plaint sets out certain shares in Sri Meenakshi Mills held 
by the family. It was not disputed in the lower Court that the plaintiffs would be 
entitled to a share therein. The appellants would be entitled to their share in the 
F schedule. 
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A memorandum of cross objections has been filed by respondents 1 to 3. Itis 
contended by them that the 4th respondent would be liable to account in of 
certain jewels of the family. This question has been considered in paragraph 23 of 
the judgment of the learned Subordinate Judge. It has not been shown to us that 
the learned Judge is wrong. We accept his finding that it has not been shown that 
the 4th respondent has any jewels of the family in his hands, or that he is in any 
way liable to account for the same. 


The next question is in regard to the scheme to be adopted for the management 
of the trust properties and the performance of the mandagapadi under Exhibit B-1. 
It has not been disputed before us that the trust is a private one, and that defendants. 
5 and 6, representing one branch, would be entitled to a half right and respondents 
1 and 4, between themselves would be entitled to the other half. When a parti- 
tion is effected between the 1st and 4th respondents, the 4th respondent, representing 
. his family would be entitled to only 1/4th of the whole right and the first respondent 
to the other 1/4th. Ifa partition is to be effected between the 4th respondent and 
the appellants, it follows that 1/4th right of the former should be divided between 
themselves, and the appellants would be entitled to half of that, namely, 1/8th. 
Therefore, for any proper scheme of management, a period of 8 years has got to be 
taken and the parties will have their turn of management during that period. But 
the learned Subordinate Judge has taken only a period of six years and gave the 5th. 
and 6th defendants a turn in the management of the trust properties in alternate. 
years, commencing from fasli 1364. He gave in the intervening years one turn cach 
for the first and the 4th respondents andthe appellants. That would mean that the 
appellants and 4th respondent would, between themselves, be able to take 2/3 share 
of the 1/2 right vesting in that branch. To this they are not entitled. We consider 
that the scheme should be for a period of 8 years. Unfortunately defendants 5 and 6. 
have not been made parties to the appeal. But as the arrangement which we propose 
to make will not in any way prejudice or affect them, we consider that the scheme 
formulated by the lowerCourtcould be modified in their absence. In modification 
of the decree of the lower Court we direct that the parties will have their respective 
turns of management of the trust thus :— 


Ist year defendants 5 and 6 1958-59 
2nd year defendant 1 1959-60 
grd year defendants 5 and 6 1960-61 
4th year defendant 4 1961-62 
5th year defendants 5 and 6 1962-63 
6th year defendant 1 1963-64 
ath year defendants 5 and 6 1964-65 
8th year plaintiffs 1965-66 


and this turn will be repeated thereafter in the succeeding years. During the 
pendency of the appeals, we passed an interim order enabling the appellants to per- 
form the Adi Festival. That year 1959-60 would properly be the first respondent’s 
turn. The (ist respondent) has no objection to the appellants conducting Adi 
Festival and he is willing to take up the management for the rest of the year. We,. 
accordingly, direct that the rest of the period in 1959-60 will be the first respondent’s 
turn of the management and the turn thereafter will be according to the scheme 
mentioned above. With these modifications the appeals are dismissed with costs 
ef the contesting respondents in A.S. No. 272 of 1955. The memorandum of cross-- 
objctions is also dismissed but without costs. 


VS. Appeals dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE RAMAKRISHNAN. 
M.A. Mohamed Burhanuddin .. Petttioner* 
oO 


“The Official Trustee of Madras .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 90 and 95— Effect of—Procesd- 
ings pending against orders under ths earlier Act—lIf could be continued. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 4—Fixation of fair rent—Prin- 
-ciples of. 

It is no doubt true that section go of the Madras Act XVIII of 1960 exempts certain category 
of buildings (non-residential buildings) from the operation of the Act. But section 35 (2) of the Act 
-gives continuing effect to the Rules, Notifications and decisions given under the earlier Act XXV of 

1949 and they are deemed to be under Act XVILI of 1960 for the purpose of giving prospective effect. 
Act XVIII of 1960 does not purport to take away the right of appeal or revision vested in a person 
under the earlier Act. Where the rights of parties were governed by the earlier Act till the passin 
-of the new Act and a revision petition by the aggrieved party was pending the party will be entitl 
‘to obtain his remedy in the Revision er the old Act and section 30 of the new Act cannot divest 
him of that right. 


In fixing fair rent under section 4 of the Madras Act XXV of 1949 the discretion given to the 
Controller to allow an increase in the rental value as entered in the rporation books during the 
basic period, is limited to the maxima provided under section 4 (4) ofthe Act. In fixing the fair rent 
under the Act the Court should no doubt respect the contract between the partics so long as the 
contract does not provide for a rent that exceeds the maximum fixed by the statute. But in cases 
where the rent Agreed upon under the contract exceeded the maximum fixed by the Statute, then on 
the principle that the tenant cannot contract himself out of the statute which gives him certain privil 
he should be given relief. The tribunals under the Act cannot fix a fair rent and impose other colla- 
teral obligations on the tenant regarding payment of tax etc, All the obligations under a contract 
should be taken into consideration in arriving at a fair rent, which should be fixed as a definite sum » 
Petition under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, 1949, praying the High Court to revise the order of the Court of Small Causes, 
Madras, dated grd April, 1959 and made in H.R.A.No. 176 of 1958 (H.R.C.No.108 
of 1957 on the file of the Court of the Additional Rent Controller, Madras). 


V. Govindarajulu, for Petitioner. 
O. Radhakrishnan, for Respondent. 
The Court delivered the following 


JupoMent .—This Revision Petition is filed against the decision of the Second 
Judge, Court of Small Causes, Madras, in H.R.A. No. 176 of 1958, which in turn 
was an appeal against the decision of the Additional Rent Controller, Madras, in 
ELR.C. No 108 of 1957. This Revision Petition is filed in the following circum- 
‘stances. 


The Official Trustee of Madras leased to one Mohamed Burhanuddin (Petitioner 
in this Revision Petition respondent before the lower appellate Court and Petitioner 
before the Rent Controller) certain premises, compendiously known as the Con- ` 
nemara Market in Pudupet, on a rent of Rs. 29 per day under a written agreement 
between the parties dated 25th December, 1952. For the sake of convenience, I 
will hereafter refer to Mohamed Burhanuddin as the tenant. The tenant filed 
H.R.G. No. 108 of 1957 complaining that the rent agreed upon was high and that 
it should be reduced and the fair rent fixed. The Official Trustee opposed the 
petition and urged that the tenant was collecting as much as Rs. 62 daily from the 
warious stall-keepers in the market. However, the Rent Controller fixed the fair 
rent as Rs. 21-50 nP., per day. For arriving at the above decision the Rent Contro- 
ler took into account the rental value of the premises as per the Corporation Re- 
cords in 1939-40, together with an addition of 50 percent. thereto. Against this 
decision the Official Trustee appealed to the Small Cause Judge, Madras. After 
discussing the evidence as to the exact amount which the tenant was able to realise 
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from his stall-keepers and sub-lessees, the learned appellate Judge came to the con- 
clusion that the rent agreed upon between the parties was the fair rent to be fixed. 
Accordingly, he set aside the order of the Rent Controller and fixed the fair rent 
at Rs. 29 per day subject to the conditions stipulated in the lease deed of 1952, which 
imposed upon the tenant several collateral obligations like payment of licence fee, 
Corporation property tax, water supply charges, quit rent payable to the Govern- 
ment, white washing and colour washing and keeping the market in good sanitary 
condition and electrifying the market. From the said decision of the, appellate 
Judge the present Revision Petition is filed. 


The learned counsel appearing for the respondent Official Trustee urged a 
preliminary point. After the enactment of Madras Act XVIII of 1960, under sec- 
tion 30 thereof, the provisions of that Act (XVIII of 1960) will not apply to non- 
residential buildings the rental value of which as per the property tax assessment book 
of the Corporation, exceeded Rs. 400 per mensem. It is not in dispute that the 
premises we are now concerned with is a non-residential building and the rental 
value as per the entries in the Corporation records exceeds at the present time Rs. 
400 per mensem. The learned counsel for the respondent referred to section 35 
of the said Act which says : 


“e s * * * * 
(2) Notwithstanding the repeal of the said Act by sub-section (1)— 


(a) All rules made, or deemed to have been made, notifications issued or deemed to have been 
issued, orders passed or deemed to have been passed, decisions made or deemed toshave been made, 
proceedings or action taken or deemed to have been taken, and things done or deemed to have been 
done under any provision of the said Act (Act XXV of 1949) shall be deemed to have been made, 
issued, d, taken or done by the appropriate authority under the corresponding provision of this 
Act and shall have effect accordingly. 


(b) Any liability or penalty incurred or deemed to have been incurred, any punishment awarded 
or deemed to have been awarded, any application made or deemed to have been made and any prose= 
cution commenced or deemed to have been commenced under any provision of the said Act shall be 
Ta to have been incurred, awarded, made or commenced under the corresponding provision of 
The contention on behalf of the respondent was that the decision of the Rent Con- 
troller in this case, which was given on goth May, 1958 and the decision of the appel- 
late Judge which was given on 3rd April, 1959, both the dates being prior to the enact- 
ment of Act XVIII of 1960, should be deemed to have been decisions given under 
Act XVIII of 1960 and since the provisions of Act XVIII of 1960 are no longer 
applicable to a building like the one we are concerned with, this Revision Petition 
is not maintainable. There is an obvious difficulty in accepting this argument. 
The provision in section 35 (2) of the Act XVIII of 1960 was intended only for 
the purpose of giving continuing effect to the Rules made, Notifications issued and 
decisions given under the earlier Act, and for that purpose, though they were under 
the earlier Act, should be deemed to be under Act XVIII of 1960 for the purpose 
of giving prospective effect. But a person aggrieved bya decision under the old Act 
had under the provisions of that Act a remedy by way of appeal and also a further 
remedy by way of Revision. Act XVIII of 1960 does not purport to take away 
these rights which are vested in character. The mutual rights and liabilities between 
the Official Trustee and the tenant in regard to this building will be governed, in any 
event, up to the date when Act XVIII of 1960 was passed, by the decision of the 
appellate Judge in the matter of fixing the fair rent. The tenant is therefore an 
aggrieved party and he will be entitled to obtain his remedy by way of a Revision, 
under the Old Act, unless the new Act has specifically divested him of that right, 
which the New Act does not purport to do. Hence I overule the preliminary 
objection. 

I will next take up the contentions of the tenant urged in this Revision Petition. 
_ The first contention of the tenant before me was that where a building has been 
assessed to a rental value in the Corporation Register at a particular amount in 
the year 1939-40, the increase of fair rent determined under the provisions of section 
4 of the Madras Buildings (Lease and Rent Control) Act, 1949, should be limited to 
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the maximum prescribed in section 4 (4) (ii) which in the case of the present building, 
is 50 per cent. of the rental value recorded in the Coproration Books in 1939-40. No 
doubt, in determining the fair rent, the Rent Controller shall have due regard (i) to 
the prevailing rates of rent in the locality for the same or similar accommodation dur- 
ing the twelve months prior to 1st April, 1940 (section 4 (2) (a) of the Act); (ii) the 
rental value as entered in the property tax assessment books of the Corporation during 
the twelve months prior to 1st April, 1940 (section 4 (2) (b) of the Act) and (iii) to 
the circumstances of the case including any amount paid by the tenant by way-of 
premium or any other like sum, in addition to rent after the rst April, 1940 (section 4 
(2) (c) of the Act). But section 4 (4) of the Act which states that in fixing the fair 
rent of non-residential buildings, the Controller may allow an increase not exceeding 
50 per cent. of the rental value fixed in 1939-40, governs and restricts the directions 
given in section 4 (2), clauses (a), (b) and (c) extracted above. It was contended by 
the learned counsel for the petitioner that if this restriction is borne in mind, the deci- 
sion of the Rent Controller making only an increase of 50 per cent. over the rental 
value of 1939-40 is correct and the decision of the appellate Judge making a further 
enhancement is incorrect. For the view that section 4 (4) restricts and controls sec- 
tion 4 (2) (a), (b), (c) the learned counsel for the petitioner relied upon the decision 
of the Andhra Pradesh High Court in Ambavathi v. Superintendent, King George Hospital}, 
That related to the case of a residential building and in the decision which was given. 
by a Bench, it is observed at page 330 : 

“a... . in fixing the fair rent, his discretion is controlled by section 4(3). .. 
It may be that, in some cases,.... injustice may be caused to a particular p ; but the Legislature 
for reasons best known to it fixed the maximum rent having regard to aradan 
I respectfully agree with the view set out above and I hold that in fixing the fair rent 
of a non-residential building the discretion given to the Rent Controller to make an 
increase over the rental value entered in the Corporation books in 1939-40 is limited 
to the maximum prescribed in section 4 (4) of the Act. 


The further contention of the learned counsel for the petitioner is that the appel- 
late Judge was wrong, in the circumstances of the case, to allow the contract between 
the parties entered into as per the lease agreement of 1952 to prevail over the restric- 
tion placd on the increase by the statute. For this position he relied on the decision 
in George Oakes Lid. v. The Chief Fudge, Small Cause Court, Madras?, a decision under 
the Madras Buildings (Lease and Rent Control) Act, 1946, where at page 318 the 

following observations of the learned Chief Justice are found :— 


“a. . . I would like to say someting about the doubt expressed by my learned. 
brother whether the decision in Raja Chetty’s case?, would impliedly lead to the conclusion that the 
tenant can also contract himself out of the benefit conferred on him by the Act by taking a lease after 
the Act containing terms and conditions which operate to curtail the rights and privileges conferred 
upon him by the Act. There was no doubt in our mind that he could not. I would be prepared 
to go the length of holding that it would be against public policy and the spirit ofthe Act. The provi- 
siohs of section 6 embody the principle that the tenant can be saved from the terms ofan express agree- 
ment when such terms are to his detriment.” 


This view was followed in a later decision of this Court in Ramalingam v. Gurumurthi 
Reddy‘, where the tenant had taken lease of a cinema hall for one year. When the 
landlord sought to evict him on the ground that the lease was only for one year, the 
tenant urged the provisions of section 7 of the 1949 Act in his favour. It was held 
that the tenant could not contract himself out of the rights conferred on him by the 
Madras Act XXV of 1949 and that the tenant could take advantage of the provision 
of the said Act notwithstanding that the lease was for a specified period only. It was 

` therefore contended, on behalf of the petitioner in this revision proceedings, that the 
tenant could claim that any increase in the rent payable by him should be limited to 
50 per cent. of the rental recorded in the Corporation records in 1939-40, and that 
~- any contract he had entered into with the landlord regarding the rent payable by him 
should be upheld only if it provided for an increase within the maximum but if it 
i ae ee ee 
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provided for an increase above this maximum, he would be relieved against that in- 
crease, notwithstanding that he himself had entered into a coritract therefor. 


The appellate Judge had relied upon the decision of Ramaswami, J., in Subbler 
v. W.P. Chetty, and also the unreported decision of Ramachandra Iyer, J., in C.R.P. 
No. 89 of 1957. These two decisions laid down that the Rent Controller should give 
effect to the terms which the parties had between themselves agreed upon. The 
decision of Ramaswami, J., is also authority for the view that the Rent Controller 
should interfere if it was found that the compromise has not been freely arrived at and 
there has been over-reaching of one party by the other. But it has to be pointed 
out that in these two cases the learned Judges did not have occasion to consider whe- 
ther the contract provided for an increase over the statutory maximum and whether 
if it had so provided, the tenant could be relieved against the obligation which he had 
undertaken under the contract, and given the benefit of the statute. But that is the 
exact question that has arisen in the present case and it appears to me that the proper 
way of reconciling the position is to hold that the terms in the contract are to be res- 
pected as long as the contract does not provide for a rent that exceeds the maximum 
fixed by the statute. But if it exceeds the maximum fixed by the statute, then on the 
principle that the tenant cannot be prermitted to contract himself out of the statute 
which gives him certain privileges he should be given relief. In view of the foregoing, 
I hold that the decision of the Rent Controller has to be affirmed and the decision of 
the appellate Judge has to be set aside. 


It was also urged by the learned counsel for the petiioner that the appellate Judge 
was wrong in imposing upon the tenant the liability for a certain sum as a fair rent, 
and also several other collateral obligations like payment of Corporation Tax and so on, 
according to the terms of the lease deed. It was pointed out that in fair rent proceed- 
ings the Court should fix an exact amount payable as fair rent, and for such fixation 
it can take into account the obligations of the kind referred to ; but it cannot levy 
them as additional obligations to the payment of a fixed sum as fair rent. The deci- 
sion in Tg Singh v. Soora Subbarayulu Chetty*, relied upon by the petitioner’s learned 
counsel is authority for the view that payment of taxes by the tenant would be one of 
the circumstances of which the Rent Controller should have due regard in fixing the 
fair rent under section 4 (2) of the Act. It appears to me that the proper course for 
the appellate Judge would have been to take all these obligations into account and 
fix a definite sum as fair rent. 


The appellate Judge had observed that the tenant was getting nearly Rs. 62 
per day and that the fixation of fair rent at Rs. 29 per day would leave him a 
favourable margin. This was disputed by the petitioner before me. He referred to 
two documents in this connection. The Official Trustee had reported in Exhbit P-9 
that Receivers appointed by the High Court collected during certain period in 1951 
a certain sum, the average of which would work out to only Rs. 36 per day. Another 
document referred to in this connection was Exhibit R. 8, wherein some of the benefi- 
ciaries of the trust reported to this Court in 1957 that the lease may be renewed in 
favour of the present petitioner for rental of Rs. 21, per day. It was urged by the 
petitioner that this would show that the fair rent fixed by the Rent Controller at Rs. 
21-50 nP. per day would not be unreasonable. But in view of the fact that the Rent 
Controller has already fixed the maximum payable under the Rules, and the tenant 
has not disputed the correctness of this fixation, it is not necessary to go into the ques- 
tion as to the exact amount of rent that he had received from hisstall keepers. Admit- 
tedly, the petitioner has not maintained any account for his collections and without 
the maintenance of such accounts and in the absence of independent evidence, it 
would not be proper to arrive at an estimate of his actual receipts. 


In view of my findings above, I hold that the order of the appellate Judge has 
been made without giving weight to the relevant provisions of the Buildings (Lease 
and Rent Control) Act and it has to be set aside. I accordingly set aside the order 
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of the appellate Judge and restore the order of the Rent Controller. This Revision 
Pétition is allowed’ with costs. 


“RLM. si Petition allowed: 


IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMACHANDRA IYER. 


Chinnadurai alias Ramachandran and others .. Petitioners * 
v 


The Court of Wards, Madras, represented through the Estate - 

Collector of Sivagiri Estate .. Respondent. 

Madras Court-Fees and Suits Valuation Act (XIV of 1955), sections 39, 48 and 50—Administration suit— 
Nature of relief claimed—Court-fee—If can bs directed to be pad by the claimants under section 48 of the Act. 

Where a plaint (though purported to be filed, as an inter-pleader suit) claims reliefs that the 
Court may take charge of the suit property and ascertain the shares of the contending parties and 
distribute the same, it is an administration suit attracting Court-fee under section 39 of the Court- 
fees Act and Court-fee has got to be levied after the shares are ascertained and before the decree is 
passed. Neither section 48 nor section 50 of the Court-fees Act could apply to such cases. An 
order on a Check-slip directing all the clai ts to contribute the total Court-fee payable on the 
plaint under section 48 of the Court-fees Act cannot be sustained. - > 

Petitions under Article 227 of the Constitution of India and under section 115 
of Act V of 1908 praying the High Court to revise the order of the District Court 
of Tirunelveli dated goth March, 1960 and made in O.S. No. 3 of 1960 (Check, 
Slip No. 343/XIV Diary 55). 


P. S. Sarangapani Ayyangar, R. Sundaralingam, T. R. Mani, for Petitioners. 


G. Ramanujam for the Government Pléader (A. Alagiriswamy), on behalf of 
the Respondent. `; RSN 


M. Natesan, for 2nd Respondent. 
The Court made the following 


Orper—These petitions are directed against the order of the District Judge 
of Tirunelveli, directing that the nine claimants to the Sivagiri estate should equally 
contribute to the total Court-fee of Rs. 6,000 payable on the plaint in O.S. No. 3 
of 1960. The Sivagiri estate was an impartible estate in the Tirunelveli District. 
The last Zamindar, Chinnathambiar, applied to the Court of Wards to take over 
the management of the Estate, as it was considerably indebted. The Court of 
Wards took management of the Estate. The 'Zamindari itself was abolished under 
the Abolition Act, and the Zamindari vested in the Government on 3rd January, ` 
1951 under section 3 of the Abolition Act. Besides the compensation paid for the 
zamindari there were other properties, which belonged to the late Zamindar who 
died on 16th August, 1955. The Court of Wards, which was in possession of the 
estate, filed O.S. No. 26 of 1956 in the Sub-Court, Tirunelveli, which was later trans- 
ferred to the District Court and registered as O.S. No. 3 of 1960 for the following 
relief : 

“Tt is therefore prayed that this Court be Be okey Se (a) to take over possession of the Schedule 
} ies from the plaintiff and direct payment of the Court-fee and other cost incurrod by the plaintif 
in the first instance, (b) to adjudicate the claims of the defendants in respect of the suit to pass 
a decree for possession accordingly, and (c) to grant such other and further relief as may seem fit and 
proper to this Court ”. 
The suit is purported to be filed under section 28, Civil Procedure Code, as 
an inter-pleader suit, and a Court-fee of Rs. 200 was paid under section 50 of the 
Madras Court-fees Act (XIV of 1955). Ona Check-slip issued by the Court-fee 
Examiner, the learned District Judge held that the nine sharers should equally 
contribute to the total Court-fee of Rs. 6,000 payable on the plaint. This the learned 
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District Judge did, under section 48 of the Court-fees Act. Section 48 (2) states 
that, where issues are framed between the claimants, the total’ fee payable on the 
basis. of the market value of the property which formed the subject-matter of the 
suit would be ascertained, and, after giving due credit for the initial payment made, 
the balance shall be divided in equal shares between the claimants who claim the 
property adversely to each of them. The nine sharers do not claim equal shares 
in the property. Some of them claim a 15th share, and some others, a larger share. 
But the learned District Judge has apportioned the Court-fee payable equally 
amongst them. It is this order that is sought to be revised in these petitions. 


It will be apparent from a reading of the plaint thatthe suit, though styled as 
an inter-pleader suit, is not, in substance one. ‘The prayer which I have extracted 
above shows that the Court has to take charge of the property and ascertain the shares 
and distribute ` the same in accordance with the shares of various claimants. ‘That 
would be an administration suit, and not a mere inter-pleader suit. Mr. Ramajujam, 
who appears for the Government Pleader, has nothing to say against this view. If 
so much is conceded, namely, that the suit is an administration suit, the proper 
section of the Court-fees Act to apply will be section 39. The stage at which Court- 
fee has got to be levied will be after the shares are ascertained and before the 
decree is passed. That stage has not yet been reached. Under the circumstances, 
the order of the lower Court calling upon the various claimants to pay the Court- 
fee now on the footing that the suit was an inter-pleader suit, cannot be sustained, 
and it is set aside. In this view, it is unnecessary to determine whether,or not the 

¿value adopted by the lower Court in assessing the Court-fee or in apportioning the 
same equally is right. 

There wil be no order as to costs. 

RM. fe ph nn. p Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. . `: 
PRESENT :—MR. Justice RAMAOHANDRA IYER, ee 
Apparswami Chettiar .. Petitioner" 

a ne l 
Sri Parvathavardham Sametha Ramanatheeswara Choudambigai 

Amman Temple, Cuddalore, by its Managing Trustee K.. V. 

Subramania Chettiar a .. Respondent. 

Madras Court-fees and Suits Valuation Act (XIV of 1955), section 8—Claim for payment of costs of improve- 
ment as a condition of surrendering possession—If a counter-claum. z 

A claim by a defendant in a suit for possession of property, that he should be paid the cost of 
improvements effected by him as ea condition of the decree for possession, is neither a claim for set- 
off nor one by way of counter-claim and section 8 pf the Madras Court-fees and Suits Valuation Act 
cannot apply to such claims. } A 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Principal District Munsif, Cuddalore, dated r4th 
August, 1959 and made in O.S. No. 297 of 1958. 


P. V. Subramanyam, for Petitioner. 

K. Raman, for Respondent and G. Ramanujam for the Government Pleader (A. 
Alagiriswami), for the State. 

The Court made the following 

-ORDER.—This is a revision petition at the instance of the defendant in O.S. 
No. 297.0f 1958 against an order directing payment of Court-fee in regard to a claim 
for improvements made in the following circumstances. The respondent filed a 


suit for a declaration of its title to the suit property, for possession and recovery of 
mesne profits. The petitioner, in addition to contesting the title of the respondent, 





a * QRP. No. 1404 of 1959. 2 ou - 28th November, 1960. 
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pleaded that he had effected improvements to the property to an extent of Rs. 1,500 
and before a decree for possession could be passed, he should be compensated to the 
extent of that amount. The lower Court has held that the petitioner should pay 
Court-fee on that amount. It is plain that the claim of the defendant to be paid 
the cost of the improvement as a condition of the decree for possession is neither a 
claim for set-off nor one by way of counter-claim. Mr. Ramanujam, who appeared 
for the Government Pleader, sought to contend that the claim would come within 
the terni ‘ counter claim’ in section 8 of the Court-fees Act. Reliance was placed 
on the decision in Alamelu Ammal v. Thayarammal}. ‘That was a case where a mort- 
gagor filed a suit for redemption. The defendant to the suit, namely, the mortgagee, 
contended that, in addition to the mortgage money, the plaintiff should pay the 
costs of improvements effected by him. Jagadisan, -J., held thatthe claim for 
improvements was a counter-claim and therefore Court-fee should be paid on such 
a claim. I am however unable to see how the principle of that decision can apply 
to the present case. In my opinion, the claim of the petitioner cannot be said to be 
either one by way of set-off or by way of counter-claim. For example, it cannot be 
said that even if the cost of improvements is allowed to the petitioner, he would be 
entitled to set it off against the decree for -possession that may be passed in favour 
of the respondent. Nor can it be said that it is a counter-claim for the simple reason 
that no decree could be passed in favour of the defendant who claims compensation 
for improvements. ‘The only decree that will be passed in the suit if the plaintiff 
succeeds in his claim and the defendant also succeeds in his case as to improvements, 
will be a conditional one, viz., that the plaintiff will be entitled to delivery of possession 
on payment of the amount adjudged to the defendant. The defendant cannot exe- 
cute that decree and obtain payment of the amount adjudged as and for improve- 
ments. Ifthe plaintiff does not choose to execute the decree the defendant would 
have no right at all to recover what he spent for improvements by executing the 
decree. It is therefore clear that section 8 will not apply to the claim for improve- 
ments made by the petitioner. The order of the lower Court is therefore set aside. 
There will be no order as to costs. 


R.M. —_——_—_—. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~Mr. Justice RAJAGOPALAN AND Mr. Justice RAMAGHANDRA 
IYER. 


G. Manavala Naidu, Madras ~ +e Applicant* 
v. 
The Commissioner of Income-tax and Excess Profits Tax, Madras. . Respondent. 


Tncome-tax Act (XI of 1922). section 10—Assesses contracting with military authorities to make garmenis 
out of material supplied—Loss of number of garments in course of years ascertained in relevant year of account— 
Whole claim if le in that year. 

Material for making ents had been supplied by the military authorities to the assessee at 
a price fixed by them which was higher than the ordinary market value. There was a short delivery 


of garments ascertained in the year of account and in reference to that year the assessee claimed the 
whole of that loss. 


Held :—The fact that some of the garments might have been lost in the previous years, and 
even the fact that the assessce admitted that possibly only about one half of the claim represented 
the value of the garments lost in the relevant year of account made no difference to the claim of 
the assessee. Even if the loss had been spread over a number of years, till the loss was ascertained, 
there could be no possibility of his showing them in his accounts (maintained on a mercantile basis). 
Once the loss was established, the whole of the claim had to be allowed. . 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, ‘B° under section 66 (2) of the Indian Income-tax Act, rg22 (Act XI of 
1922), in R.A. Nos. 213 and 214 of 1952-53 (I.T.A. Nos. 7632 and 7633 of 1950-51 

; 1. (1960) 73 L.W. 665. 
* Referred case No. 55 of 1 3 agrd February, 1960. 1 
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Assessment years 1943-44 and 1944-45 respectively and R.A: Nos. 215 and 216 of 
1952-53 (E.P.T.A. Nos. 740 and 741 of 1950-51 respectively— Chargeable Accounting 
periods 1st April, 1942 to g1st March, 1943 and 1st April, 1943 to 31st March, 1944 
respectively) on its file for decision on the following questions of law, viz : 
C.M.P. Nos. 10652 and 10654 of 1953: 

. “Whether on the facts and in the circumstances of the case the disallowance of the sum of Rs‘ 
7,923 out of the total claim of Rs. 15,845 was justified in law ? ” 
C.M.P. Nos. 10653 and 10655 of 1953: 

“ Whether on the facts and in the circumstances of the case the disallowance of the sum of Rs. 

6,186 out of the total claim of Rs. 16,186 was justified in law ? ” 


K. Srinivasan, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax assisted by S. Ranga- 
nathan, for the Respondent. ; 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The first question relates to the assessment year 1943-44, the 
previous year for which ended on 31st March, 1943. The second question relates 
to the year of account ending with 31st March, 1944, the corresponding assessment 
year being 1944-45.. , 

On the findings of the Tribunal, we can see no justification for the disallowance 
ordered by the Tribunal. The Income-tax Officer disallowed the claim as a whole 
in each year on the ground, that no shortage had been proved. The Assistant 
Commissioner allowed the claim as a whole in both the years, because he was 
satisfied that the assessee sustained loss by the shortgage in garments. The 
position taken by both, whichever view was right, was at least logical. The 
Tribunal took something like an intermediate position, and, as . we pointed out 
earlier, there seems tobe no logical bacis for disallowing any portion of the 
claim. 


With reference to the assessment year 1943-44 the Tribunal pointed. out that 
even the assessee admitted that the loss in garments for which a claim was made 
was sustained not only in the year ending with 31st March, 1943, but also in the 
previous years. But the Tribunal apparently also found that it was only in that 
year that there was a demand made by the military authorities to make good the 
value of the garments short delivered, that is garments lost by the assessee. The 
assessee maintained his accounts on a mercantile basis. -Even if the loss had: been 
spread over a number of years, till the loss was ascertained, there could be no possi- 
bility of his showing them in his accounts. The Tribunal apparently accepted the 
case of the assessee, that it was only when the military authorities demanded the 
recovery of Rs. 15,845in the year of account ending with 31st March, 1943, that the 
loss was ascertained. Thus with reference to that year the position was that, though 
when precisely each garment or each set of garments was lost could not be fixed 
with precision, the loss was ascertained only in the year of account, and it was only 
in the year of account that the assessee had to make good the value of the lost gar- 
ments to the military authorities. It should be remembered that the material 
for making garments had been supplied by the military authorities at a price fixed 
by them, a price which was higher than the ordinary market value. The Depart- 
ment accepted the contention of the assessee, that the assessee could not trade in 
those garments. ‘Therefore, if there was a short delivery to the military authorities, 
that’was virtual proof that as far as the assessee was concerned, these pieces them- 
selves were lost. Hence the caption “ lost garments ”, under which the claim for 
loss sustained in the course of the business was made. 


With reference to the assessment year 1943-44, the fact that some of the gar- 
ments might have been lost in the previous years, and even the fact that assessee 
admitted that possibly only about one half of the claim represented the value of the 
garments lost in the relevant year of account made no difference to the claim of 
the assessee, The loss was ascertained in that year, and it was only with, reference 
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to that year that he could claim that loss.. Once the loss was established, the whole 
of the claim had to be allowed. That was the view taken by the Assistant Commis- 
sioner, and, in our opinion, he was right. 

With reference to the second year of account, on the findings of the Tribunal; 
there seems to be no justification for any deduction from the claim made by the 
assessee. The Tribunal did not find for instance that the assessee had been paid 
in full by the military authorities. Nor did the Tribunal find that the assessee 
had not established the loss he claimed. If those two factors were beyond dispute, 
then the fact that in the case of others a claim had been allowed on the 
basis of a percentage of 1.75 was really irrelevant. On the material placed before 
the Tribunal, the Tribunal should have allowed the whole claim ; that is, as we 
said, on the finding recorded by the Tribunal, there was no justification for reducing 
the claim made by the assessee. 


We answer each of the questions in the negative and in favour of the assessee: 
In our opinion, the entire claim ought to have been allowed in each of the years- 

The assessee will get the costs of the reference. Counsel’s fee Rs. 250. 

K.S. Reference answered in favour of the assessees 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 
Veeraiyya Ralingarayar .. Appellant* 
v 


The Trichy District Board represented by its President and 

another .. Respondents. 

, Gintl Procedure Code (V of 1908), Order 21, rule 85 and Civil Rules of Practice, Rule 158—Return of tha 
receipt into Court by auction-purchaser—Necessity for due compliance—Application for review before re-sale by 
purchaser who failed to return the receipt—Duty of Court—Appeal against order refusing to review—Competency. 

‘For a due compliance with the provisionsof Order 21, rule 85, Civil Procedure Code, the auction- 
purchaser should return to the Court the receipt for the remittance in accordance with Rule 158 of 
the Civil Rules of Practice. 


Where the auction-purchaser fails to comply with Rule 158 and after the Court had fixed a day 

for the re-sale of the property and before the sale, applies to the Court under section 47 and Order 

, rule 1, Civil Procedure Code, for a review of the order for re-sale, and producing the receipt into 

urt, it was the plain duty of the Court to relieve the party against injustice on subjecting him to cer- 
tain reasonable terms. 


An appeal against the order refusing the application for review was competent since the applica- 
tion was one under section 47, Civil Procedure Code, as well and on the date of the application for 
review the re-sale had not taken place and the auction purchaser who represented the interest of the 
judgment-debtor could properly maintain the application as the matter would be connected with 
the question of the discharge of the decree. 

Appeal against the order of the District Court of West Thanjavur at Thanjavur. 
dated grd September, 1958 and passed in A.S. No. 64 of 1958 preferred against the 
order of the Court of the Subordinate Judge of Thanjavur, dated 2nd December, 
1957 and made in F.A. No. 554 of 1957 in O.S. No. 214 of 1952 on the file of the 
Court of the District Munsif of Tiruchirapalli. 

R. Sundaralingam, for Appellant. 

B. V. Viswonatha Ayyar, for Respondents. 

The Court delivered the following 

Jupeoment :—This is a rather extraordinary case. On 2nd September, 1957, 
there was a sale in execution of the decree in O.S. No. 214 of 1952 on the file of the 
District Munsif’s Court, Tiruchirappalli. The auction-purchaser, who is thé 
appellant in this appeal deposited 25 per cent of the price. Within the time limited 
by law and the conditions of the sale proclamation, he deposited the balance of 75 
per cent in the treasury. This was on 14th September, 1957. But unfortunately 
the purchaser, who did not engage or was advised by a legal practitioner and who, 
a en Ce en ea te eee S 
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I am told, was illiterate as well, did not know the rules of Court under which the 
receipt issued by the treasury should have to be lodged in Court. Rule 158 of the 
Civil Rules of Practice provides for the payment of the purchase price into the 
bank or treasury, the receipt from which should be deposited in Court. The appel- 
lant appears to have thought that the receipt was intended for his own purposes. 
He did not put it into Court. On 14th October, 1957, the Court, not having been 
apprised of the fact that the purchaser had performed his obligations in its entirety, 
directed a re-sale of the property. By that order the executing Court fixed the re- 
sale for 16th December, 1957. The appellant, coming to know that the property 
was to be sold afresh, rushed up to the Court. On 18th November, 1957, he filed 
an application to the executing Court under Order 47, rule 1, Civil Procedure Code, 
praying that the Court might review the order for sale passed on 14th October, 
1957, and filing the treasury receipt into Court. Although the sale was yet to 
take place, the learned Subordinate Judge of Thanjavur strangely enough dismissed 
the application. It must be noticed that the appellant had deposited the money 
in time. There was no doubt an irregularity committed by him in that he had 
not filed the treasury receipt in Court in time. When the appellant apprised the 
Court that he had really paid the amount of the purchase money, it was the 
plain duty of the executing Court to rectify its own mistake and recall the 
order for sale. But that is not what the executing Court did. It allowed 
the sale to proceed. The decree-holder himself purchased the property. Dis- 
appointed with the order of the executing Court, the appellant filed an appeal to 
the District Judge at Tanjore. The learned District Judge upheld the order of the 
executing Court. He held that for a due compliance of the provisions of Order 
21, rule 85, Civil Procedure Code, the production of the chalan in accordance with 
rule 158 of the Civil Rules of Practice was necessary. That may be so. The 
learned District Judge failed to note that it was the duty of the executing Court on 
being informed that the entire price had been paid in time to rectify the mistake 
and relieve the party against injustice subject to such terms as it might deem fit to 
impose in the circumstances of the case. The learned District Judge further held that 
as the executing Court had refused to grant a review of its order for re-sale no appeal 
could be entertained by it. In this the learned District Judge was in error. ‘The 
application for review of the order was filed under section 47, Civil Procedure Code, 
as well. As at the time the application was filed the re-sale had not taken place, 
the auction-purchaser who represented the interest of the judgment-debtor could 
properly maintain the application, as the matter would be intimately connected 
with the question of discharge of the decree. The learned District Judge has pointed 
out that no interference with the order of re-sale was possible as the property had 
actually been resold. The learned Judge failed to notice that in the re-sale it was 
only the decree-holder that purchased the property, and if the Court sets aside 
the order as it should have done in the circumstances restitution by delivering back 
the property to the appellant would be possible. I am therefore of opinion that 
the lower Court should not have directed the re-sale as if the appellant was in 
default in the payment of the balance of the purchase money, but instead should 
have granted the application out of which this appeal arises, subject to such 
objections as the decree-holder may like to urge. 

Mr. Viswanatha Iyer, learned counsel for the respondent, brought to my notice 
that no notice of the review petition was given by the executing Court to the decree- 
holder and that therefore no final order should be passed without giving him an 
opportunity for showing cause against the granting of the review. Such opportunity 
should be deemed to have been given when notice of the appeal in the District Court 
and of this Court went to him. The decree-holder has also been heard. 


I therefore set aside the orders of the lower Courts and direct the petition to 
be restored to file in the Sub-Court of Tanjore and disposed of after notice to the 
decree-holder, auction-purchaser, on the question of the disposal of the sale 
proceeds of the 1st sale and for giving directions for delivery of property to the 
appellant. There will be no order as to costs. 


y. S, 





Appeal allowed, Petition restored. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justia RAJAGOPALAN AND Mr. Justice RAMACHANDRA 


Ivzrr. 

Messrs, C. S. Y. Appavoo Pillai & Sons, Tiruchirappalli .. Applicant* 
v. 

The Commissioner of Income-tax, Madras .. Respondent. 


Incoms-tax Act (XI of 1922), section 25 (4)—Undertaking and executing contracts by the familp—If 
businsss—Assessment to tax under the 1918 Act—Succession to the business—Relief under section 25 (4)— 
Right to. 

The work of undertaking and executing contracts constitutes a well recognized business and 

rofits therefrom are assessable as income from business. Where such business carried on by the 
mily assessed as an association of persons is taken over bya partnership there was a complete 
Succession to that business in contracts. The business that had belonged to the family, thereafter 
belonged to the partnership though the identity of the persons was the same. The family had been 
assessed to tax under the 1918 Act on its share income from the business of the Contracts. There was 


The assessee was entitled to relief under section 25 (4) of the Income-tax Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 6o1 
of 1951-52) on its file (I.T.A. No. 4303 of 1948-49 Assessment year 1943-44) for 
decision on the following question of law, viz : 

“ Whether on the facts and circumstances of the case, the assessce was entitled to relief under 
section 25 (4) of the Act in respect of his contract business?” 

S. Swaminathan, for Applicant. 


G. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, for 
Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—Gnanadhikam, and his brothers, Innasimuthu and Sandana- 
swami, carried on business under the trade name C.S.Y. Appavoo Pillai 
and Sons. After Gnanadhikam’s death, his son Lourdasami took his place. It 
should be convenient to refer to this group as the Family in the rest of this judgment. 
This Family was all along assessed to income-tax in the status of an association of 
persons. 

One of the lines of business of the Family was timber, and it was common ground 
that on the profits of that business the Family was assessed to income-tax under the 
1918 Act. In 1920, Gnanadhikam, on behalf of the family, entered into a partner- 
ship with Arunachalam to carry on the business of contracts, mainly contracts with 
the South Indian Railway Company obtained in the name of Arunachalam. The 
Family was to finance the business, and in addition to the interest on the sums 
advanced to the partnership, the Family was entitled to a third share of the profits. 
On the share income of these profits also the Family was assessed to tax as an 
association of persons under the 1918 Act. Arunachalam died on 5th January, 1927. 
Gananadhikam continued the business in contracts on behalf of the Family. 
Arunachalam’s widow and his legal representatives relinquished all their rights in 
the business by a deed dated 2nd December, 1927, Annexure D. The Family con- 
tinued the bussiness in contracts also in addition to its business in timber. As we 
said, the family was assessed all along in the status of an association of persons. 


On 31st December, 1942, there was a family arrangement between the three 
members of the Family, Lourdaswami, Innasimuthu and Sandanaswami. 
Lourdasami’s sister was also a party to that transaction. That does not affect any 
of the questions at issue now. The Family business in timber was closed down, and 
thereafter Innasimuthu and Sandanasami each carried on business in timber for 
himself. The family arrangement evidenced by Annexure A also provided for the 
a ee, 
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continuance of the business in timber that Lourdasami had beep conducting on his 
own. ‘Thus the business in timber as a Family business ceased on gist December, 
1942. The contract business however was continued, and the provi.ion in the 
document was that it should be conducted by the three members of the Family, 
Lourdacami, Innatimuthu and Sandanasami, as constituting a partnership. This 
partnership took over the contracts that had been obtained by the Family in the 
name of Lourdacami. Paragraph 6 of Annexure A provided : 

« Further, business are being carried on at present in the name of A. S.G. Lourdasami Pillai, in 
Railway, Government and other contracts, gravel and jelly contracts, ctc. In respect thereof, a 
deed of partnership has been drawn up, between the parties of the first, third and fourth parts 
herein, The said parties shall share the net profits or losses arising therefrom in equal portions, in 
accordance with the terms and conditions of the said deed of partnership. ” 

Paragraph 8 of Annexure A provided that Sandanasami should be entitled 
to the benefits of the contracts that stood in his name. Apparently those contracts 
were not treated as coming within the scope of the bu:iness the Family conducted, 


for which provi ion was already made in paragraph 6. 


In the assessment year 1943-44 the assessee Family claimed with reference to 
the period of accounting from 13th April, 1942 to 31st December, 1942, relief under 
sub-sections (3) and (4) of section 25 of the Income-tax Act, with reference to both 
the lines of business, timber and contracts. Relief was granted under section 25 (3) 
with reference to the business in timber, and that is no longer in issue. The Depart- 
ment however held that the Family, the assessee, was not entitled to relief either 
under section 25(3) or under section 25(4) with reference to the business*in contracts, 


The Tribunal agreed with that view. The question referred to this Court 
under section 66(2) of the Income-tax Act was: 

‘ Whether on the facts and circumstances of the case the assessee was entitled to relief under 
section 25 (4) of the Act in respect of his contract business ?” 

A fuller investigation than that undertaken by the Tribunal at the stage of 
the appeal was ordered by this Court when it directed the Reference under section 
66(2) of the Act. The Statement of the case drawn up in compliance with those 
directions had therefore necessarily to travel to some extent beyond the Tribunal’s 
order on appeal, and some of the original findings were revised when the Statement 
of the case was submitted. 

The learned counsel for the Department urged that though the Statement of the 
case complied with the directions given by this Court, the Court at this stage should 
only proceed on the basis of the findings recorded in the order on appeal out of 
which arose the question of law that has to be determined by this Court. This 
contention of the learned counsel for the Department need not be discussed as an 
abstract proposition of law in the circumstances of this case. Whether the findings, 
either those recorded in the order on appeal or those recorded in the Statement of 
the case, were supported by the material on record is still a matter for investigation 
by Court at this stage. 

One of the grounds on which the Department and the Tribunal held that 
section 25 (4) could not apply was that contracts could not constitute a business. The 
learned counsel for the Department did not seek to support the correctness of that 
finding. It should be needless to cite authorities for the position, that undertaking 
and executing contracts does constitute a well recognised business, and that profits 
therefrom are assessable as income from business. It is a little startling to be told by 
the Tribunal at this stage that because contracts are necessarily sporadic, they cannot 
constitute a business. Certainly it is impossible to accept the position that while 
contracts constitute a business for purposes of taxing the profits therefrom, they 
cannot constitute a business for the application of section 25 of the Act. We 
shall therefore proceed on the basis that contracts constituted one of the lines of 
business of the Family. à 

That there was a succession to that business in contracts at the end of 1942 
could admit of no doubt. The business that had belonged to the Family there- 
after belonged to the partnership, though no doubt the ideritity of the persons that 
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constituted the Family and the partnership was the same. The Tribunal upheld the 
view taken by the Department, that though there was a succession, it was not a 
succession to the entire business. The Tribunal pointed out that some of the con- 
tracts were taken over by Sandanasami independent of the partnership. We have 
set out the terms of paragraph 6 of the Annexure A and we have also referred to 
paragraph 8 thereof. On a proper construction of clauses 6 and 8 of Annexure A, 
which evidence the family settlement, it seems clear to us that the reservation in 
clause 8 was with reference to contracts which never came within the scope of clause 
6, and only contracts that came within the scope of clause 6, that is, contracts ob- 
tained in the name of Lourdusami constituted the business of the Family ; that 
factually the partnership took over the entire business in contracts that the Family 
had been conducting before that as constituting an association of persons. The 
learned counsel for the assessee referred to the decision in Kaniram Ganpairai v. 
Commissioner of Income-tax}, in support of his contention, that even if the partnership 
had only succeeded to the bulk of the business of the Family, that would have satis- 
fied the requirements of section 25 (4) of the Act. The contention is no doubt well 
founded, but it is needless to pursue that line of argument, because factually the 
contracts that stood in the name of Sandanasami did not form part of the business 
the Family carried on. As far as the Family was concerned succession was complete, 
and the Family as such effaced itself after the transaction of 31st December, 1942. 
The business in contracts which the Family had been conducting before that stood 
transferred to the partnership after 31st December, 1942. 

We have already pointed out that the Family commenced its business in con- 
tracts in 1920. At that stage that business was conducted by the Family in partner- 
ship with Arunachalam. Arunachalam’s death in 1927 dissolved that partner- 
ship. But it did not break the continuity of the business that the Family carried on. 
Annexure D, under which the legal representatives of Arunachalam relinquished all 
their rights, made it clear that there was no break in the continuity of the business 
which commenced in 1920 under the deed of partnership executed by Gnanadhikam 
and Arunachalam. The Tribunal was of the view that the business commenced 
in partnership with Arunachalam in 1920 must have come to an end some time 
before 1924, and that the business for the continuance of which the transaction of 
1927 provided must have been a new one. It is true that the Family was not assessed 
to tax on any share income from the business in contracts in the assessment year 
1924-25. What the assessce had to establih was only continuity of business and 
not also continuity of assessment. Apart from that factor there was really no basis 
at all for the conclusion reached by the Tribunal, that there must have been a dis- 
continuance of the partnership business some time before 1924, and that a new part- 
nership business must have come into existence some time thereafter. There was 
only one deed of partnership, the one executed in 1920. Annexure D specifically 
referred to the partnership constituted under that document, and it was the rights 
of Arunachalam’s heirs in that partner:hip that were given up by them. All the 
evidence points one way, that till Arunachalam’s death there was no break in the 
business in contracts, the business which the Family conducted in partnerships with 
Arunachalam. On Arunachalam’s death, the Family succeeded to the whole of 
that business by arrangement with the Icgal representatives of Arunachalam. That 
that business was continued by the Family without any break after 1927 was never 
in issue. The finding of the Tribunal, that there was a break in the continuity of 
business some time before 1924, has thus to be Icft out of consideration. It was not 
supported by any material on record. 


Though at the stage of the procecding; before the Dcpartmetal Officers they 
were not satisfied that the Family had been ascecsed to tax on the income from the 
business in contracts under the 1918 Act, that is, in the assessment years that preceded 
1922, that point was cleared up, and the finding now is that the records of the Depart- 
ment themselves proved that the Family had been assessed to tax under the 1918 Act 
on its share income from the business in contracts. We have already pointed out 
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that therc was no break in the continuity of that business from 1920 to 1942 That 
there was a succession to the business commenced in 1920,in 1927 aficr Arunachalam’s 
death in no way affected the real question at issue, whether the Fumily was cntitled 
to rclicf under section 25 (4) of the Act on the basis of the succession in 1942 The 
vicw taken by the Tribunal that section 25 (4) contemplates only one succe::ion and 
would not apply to cases where there had been an earlier succession before 1939 is 
erroneous and we did not understand the learned counsel for the Dı partment to 
support that view. 

The assessce satisficd all the requircments of section 25 (4) and was thercfore 
entitled to the relief the assessee claimed under section 25 (4) of the Act. We an wer 
the question in the affirmative and in favour of the assessee. The assessce will be 
entitled to the costs of this reference. Counsel’s fee Rs. 250. 


V.S. — Reference answ.red in 
favour of the assessee. 
N IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice RAJAGOPALAN AND Me. Justice RAMACHANDRA IYER, 
Abdur Rahim i .. Pettitoner* 


v 


State of Madras, represented by the Secy., Dept. of Indus- 
tries, Labour and Co-operation, Fort St. George, Madras.. Respaident. 


- Madras Bsedi Industrial Premises (Regulation of Conditions of Work) Act (XXXII of 1958)—Validity— 
If opposed to Article 19 (1) (8) of the Constitution. 

The Madras Beedi Industrial Premises (Regula‘ion of Conditions of Work) Act, except section 
2 £ (i) of the same, is a valid piece of legislation _and the provisions of the Act do not generally 
offend against Afticle 19 (1) (g) of the Constitution. There is no prohibition in the Act of the 
business of manufacture and sale of beedies though there is a restriction or regulation in regard 
to the mode of manufacture. The restrictionsimposed under the Act are reasonable and in the 
interests of the public and saved by Article 1g (6) of the Constitution. Section 2 (g) (i) of the 
Act however, which makes a trade mark holder or registered user liable under the Act is un- 
reasonable and unrelated to the mischief sought to be remedied and is as such void and unenforce- 
able. 

(Case-law discussed—Policy behind the Legislation considered—Provisions of the Act 
analysed—Object and scope of the provisions indicated.) 

' Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith and the further 
affidavit filed therein the High Court will be pleased to issue a writ of mandamus 
directing the respondent to forbear from enforcing the provisions of the Madras 
Act No. XXXII of 1958, called the Madras Beedi Industrial Premises (Regulation 
of Conditions of Work) Act, 1 958, particularly sections 3,4,17 and 29 for preventing 
the petitioner from running his branch business and sanag out his trade according 
to the custom and usage of the trade on the ground that the said provisions of the 
Act are ultra vires of the Constitution. 

K.V. Venkatasubramania Ayyar, Inamdar Abdus Salam, Samiullah Baig, C.L. Narain, 
K.K. Venugopal, M.K. Nambiyar, for Petitioner. 

The Advocate-General (V.K. Thiruvenkatachari) and the Additional Govern- 
ment Pleader (M.M. Ismail), for Respondents. 

The Order of the Court was made by 

Ramachandra Iyer,—These twenty-eight petitions are filed under Article 226 
of the Constitution, and raise the questions as to the constitutional validity of the 
Madras Beedi Industrial Premises (Regulation of Conditions of Work) Act, 1958 
(Act XXXII of 1958), which hereafter shall be referred to as the Act. 

The Act was passed. by the Madras State Legislature to regulate the conditions 
of work in beedi industrial premises in the State of Madras, so as to enable the en- 
forcement of labour and welfare laws. The Act authorises the making of rules to 


*W.P, Nos. 592, 1028, 1112 to 1116 and others of 1939. 21st January, 1960, 





II] ABDUR RAHIM 0, STATE OF MADRAS (Ramachandra Iyer, F.). 43 


carry out the purposes of the legislation. In exercise of such powers, the Govern- 
ment have made rules. The Act received the assent of the President on grd 
December, 1958. It extends to the whole of the Madras State, and is to come into 
force on such date as may, by notification, be appointed by the Government which 
is authorised in its discretion to fix different dates for different areas and for the com- 
ing into force of the whole or different provisions of the Act. By Government Order 
Miscellaneous No. 1376, Industries, Labour and Co-operation, dated 26th March, 
1959, the Government notified that the first of July 1959, would be the date on which 
all the provisions of the Act, except sections 10 and 12 to 16 would come into force 
and that was to be throughout the State of Madras. Sections 10 and 12 to 16 were 
first notified to come into force on Ist January -1960. By the said Government 
Order it was also notified that the Governor of Madras specified that 1st September, 
1959, as the date on and after which no place or premises shall, save as otherwise pro- 
vided in the said Act, be used as beedi industrial premises without a licence being 
obtained from the competent authority and «xcept in accordance with the terms and 
conditions specified in such licence. That date has since been altered by substitut- 
ing 1st of July, 1960, as the date on or after which the licensing provisions of the Act 
are to come into force regarding the use of premises as beedi industrial premises, as 
defined by the Act. It cannot be and it i: not disputed that the State Legislature is 
fully competent to legislate in regard to the subject-matter of the Act, as it would 
come within Items 24 and 26 of List II, namely, indusirles, and trade and commerce 
within State and Items 7 and 22 to 25 in List III, namely, contracts, etc., trade union, 
industrial and labour dispute, social security and social insurance, employment and unemploy- 
ment and welfare of labour, etc., of the Seventh Schedule to the Constitution.’ 


The provisions of the Act are, however, impugned, as in effect contravening 
the fundamental rights guaranteed under Article 19 (1) (g) of the Constitution. 


The petitioners in the above petitions can be broadly classified into four groups : 
(i) the proprietor of a beedi factory, (ii) the owner of a trade mark registered under 
the Trade Marks Act, 1940, in relation to beedies, (iii) the branch managers of 
middle men who claim as independent contractors and (iv) part-time outworkers. 


The petitioner in Writ Petition No. 1028 of 1959, is the proprietor of a factory 
in Madras and also the owner of a registed trade mark, Taj Mahal Beedles, with a 
right to use the trade mark in relation to beedies of their manufacture for business 
within the State of Madras and in certain districts in Andhra Pradesh. The peti- 
tioner claims that their business was established nearly sixty years ago, and that 
they have been doing the business, in accrdance with the well established usage of 
the beedi industry by selling the beedies manufactured in their own factory, as well 
as those obtained through independent contractors or on job work contract basis 
with outworkers in their own homes. In respect of the latter category, the work in 
the petitioner’s factory consisted merely in supplying at a price tobacco, beedi leaves, 
etc., to the contractors or outworkers, obtaining by a system of purchasing beedies 
manufactured by them from out of the material supplied to them which thereaf er 
undergo a process of heating in the factory, then labelled, packed and despatched. 
It is claimed that the turnover of the petitioner’s business for the year 1958-59, was 
rupees forty-seven lakhs. The petitioner impugns the Act on the ground that it 
pace a restriction in obliging him to take out a licence, and that it has rendered the 

usiness through contractors and outworkers impossibe. 


In Writ Petition No. 1141 of 1959, the petitioner firm is the proprietor cf two 
trade marks No. 25 Double Peacock, and No. 99 Beedies. The firm carries on its 
business in the sale of beedies manufactued under what is known as contract system, its 
premises being utilised only for the purpose of packing and labelling beedies pur- 
chased from the contractors. The system adopted in obtaining beedies from outside 
is as practically the same as in the previous case. - The petitioner complains that the 
Act has interfered with the manner in which the firm had been conducting business 
in selling beedies, using their registered trade marks, and that, in order to continue 
their business, they would have to establish a factory or be vicariously liab!e for the 
contractors’ factory. : 
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The petitioner in Writ Petition No. 592 of 1959, claims, to be the branch 
manager for the manufacture of beedies sold under the trade mark of Diamond Beedles. 
He claims that about eighty-two persons, mostly women, are working in his branch. 
The affidavit filed by the petitioner was not very clear as to the precise interest he had 
in the concern which sells beedies using the trade mark, Diamond Beedies. An appli- 
cation to implead the firm selling Diamond Beedles as a party to the petition failed, as 
the proprietor of that business was not willing to come on record. The petitioner 
was, therefore, directed to appear before us to give evidence regarding his status in 
that concern and the interest which he possessed to sustain the present application. 
In the evidence, the petitioner admitted that he was only a contractor who took 
tobacco from the proprietor of the Diamond Beedi trade mark, employed labourers for 
rolling beedies and supplying the same to the Diamond Beedi factory at a price. The 
petitioner’s case is that the enforcement of the provisions of the Act would result in the 
annihilation of his business as a contractor. 


The petitioner in Writ Petition No. 1149 of 1959, is an employee of the 
Buckingham and Carnatic Mills, Madras. He states that his work in the mills would 
be over by 3-15 P.M. each day, and that during the spare hours, he cngages himself in 
the subsidiary occupation of rolling be: dies by obtaining tobacco and beedi leaves from 
the contractor of Latif Beedi Factory at Madras. He further states that his wife and 
his minor daughter, the latter being aged about fourteen years, help himin cutting 
the beedi leaves to the requisite size and in rolling the beedies. He complains that, 
if the factory system envisaged by the Act is introduced for the manufacture of 
beedies, he would be denied the subsidiary occupation which enables him to earn a 
few rupees, and that his wife and child who were gosha ladies would also be denied the 
opportunity of earning something. 


Before considering the case of the petitioners, it is necessary to briefly refer to 
the process adopted in the manufacture of beedies and the organization of the industry 
in this part of the country. The manufacture of a beedi is done in stages. The 
tobacco employed for beedies is blended very often with some other ingrcdient. A 
small quantity of it is put on a beedi leaf which is previously wet to render it flexible 
and cut to size. The beedi leaf is then rolled keeping the tobacco within it and its 
ends are then closed, sometimes at the fire end alone and in other cases at both ends. 
The beedies thus rolled are collected and warmed or roasted, after which they are 
ready for packing, labelling and sale. In a case where the ultimate proprietor owns 
the trade mark, the trade mark labels are affixed to the individual beedies as also on 
the packets containing them. It will be thus noticed that the work of wetting and 
cutting of the wrapper leaves is one of the items of work in the process. 


It is not and indeed cannot be disputed that making of beedies will be a 
manufacturing process. Power is seldom employed for the purpose, the industry 
depending entirely upon human labour. Therefore, if more than twenty workers 
are employed in a particular place for the manufacture of beedies, the provisions 
of the Factories Act, 1948, would apply to the premises, and the employer would 
be liable for the obligations cast on fim Þy that enactment. 


Three systems are adopted in the manufacture of beedies. In certain cases, 
more than one of them is adopted by the same proprietor. (i) Where the manu- 
facturer is the owner of a factory, workers gather and work under bis supervision as 
his employees. (ii) The contract system of employment (which is most prevalent), 
under which the proprietor gives to middle men, called branch managers or contrac- 
tors, quantities of beedi leaves, tobacco and packing materials, etc. For the articles 
thus supplied, the proprietor fixes his own price, very often at a rate higher than the 
market rate, so that there would not be any temptation for the contractor to divert 
the tobacco or other articles thus supplied to other traders. The price is debited in 
the accounts against the contractor, but is seldom paid in cach. It is adjusted again-t 
the amounts due to be paid to the contractor on delivering the finished beedier, 
that transaction also taking the form of sale and purchase, What in cffect the cone 
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tractor is paid is the difference between the cost price of materials delivered to him 
and the sale price of beedies given by him to the proprietor. It is a somewhat curious 
feature of the trade that even the sale price is not fixed by contract or according to 
the market rate, but by the proprietor who evidently fixes the same so that it may 
offet the inflated price of the materials supplied by him and allow a margin as re- 
muneration or profit for the contractor. The contractor, on receiving the materials 
manufactures beedies (i) by employing dircctly labourers and manufacturing beedies 
or (ii) by distributing the materials amongst the home workers, as they are called, 
mostly women who manufacture beedies in their own homes with the assistance of 
other members of their family, including children. An outworker is paid on a piece 
rate. 


A third system is also prevalent ; the proprietor himself without the agency 
of middle men, supplies the tobacco and beedi leaves to the various outworkers who 
roll beedies, and are paid at a particular rate. The beedies thus supplied, whe- 
ther by the outworkers or contractors, are roasted, labelled and packed by the pro- 
prietor and sold to the public. So much has been established by the admitted facts 
and previous judgments of this Court of which judicial notice could be taken, and 
there is no dispute in regard to the same. 


With a view evidently to escape responsibility under the provisions of the Facto- 
ries Act and other labour laws, a large number of proprietors adopt only the contract 
system. ‘The contractor, in case he engages labourers directly, congregates less 
than the statutory number, that is, less than twenty in a particular place, so that the 
premises might not attract the application of the Factories Act. There are certain 
features of the prevailing system which are obvious (i) there is a fragmentation of the 
places of manufacture of beedies obviously with a vicw to evade the factory and similar 
legislation ; (ii) there is no definite relationship of master and servant between the 
actual worker and ultimate proprietor ; the so-called branch managers or contractors 
are very often men of straw ; the ultimate employer, namely, the proprietor, will 
not be answerable for the wages of the outworkers, there being no privity of contract 
between them ; (iii) a large body of actual workers are illiterate purdah women 
who could with impunity be exploited by the proprietors and contractors ; more 
distressing than that is the indiscriminate and undetectable employment of child 
labour; (iv) the contractor being himself dependent on the proprietor has generally 
very little means to have any organized system. The systcm however, provides an 
occupation to women and infirm persons and also to workers employed elsewhere 
who in their spare hours, could earn something by themselves rolling becdies, which, 
it is said, requires very little muscular effort. But the very dependence of these people 
is its bane. They particularly, the purdah ladies, would have very little bargaining 
power against unscrupulous proprietors or contractors. The relationship between 
proprietor and the independent contractor (though it cannot be assumed to be so 
in all cases) is well brought out by the terms of an agreement between them, of which 
a copy is filed within the petitioner’s affidavit in Writ Pctition No. 1028 of 1959. That 
is said to be typical of contracts which a contractor enters into with the proprietor. 
The contractor agrees under the contract that he shall purchase tobacco specially 
and suitably blended by the company (the petitioner) and shall pay for it at the rul- 
ing rate, as fixed by the company, and that he shall supply the company with such 
quantity of beedies as would be fixed by the company from time to time. He also 
undertakes not to use any tobacco other than thatsupplicd by the company. The 
company has the authority to send its representative whenever necessary to inspect 
the place or places of manufacture of becdies by the contractor or his men. The 
contractor also undertakes not to enter into any agreement of similar nature with any 
other concern to make beedies or sell or supply them, while the agreement subsists. 
The agreement expressly stipulates that he would be the sole employer answerable 
in regard to disputes by the workers. In the counter-affidavit filed by the Govern- 
ment in Writ Petition No. 592 of 1959, it is stated that in certain ca‘e: the branch 
manager expressly agreed to limit the number of persons whom he collects in the 
premi:es to less than twenty evidently with a view to avoid the premires falling with- 
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in the Factories Act. It is difficult to appreciate how in those cases it can be said 
that the proprietor has no control over the contractor ; but yet under the system, he 
would not be answerable to the workers for any of their claims. The relationship 
between the proprietor, middlemen and the outworkers has been the subject-matter 
of adjudication by this Court as well as by the Supreme Court. In Ahmed Hussain 
& Sons v. United Beedi Workers’ Union}, a question arose whether the workmen em- 
ployed by an intermediary could be held to be employces of the proprietor so that 
dispute could be referred to and adjudicated under the Industrial Disputes Act. 
In that case a firm of beedi manufacturers entered into a contract with an interme- 
diary under which they supplied him the necessary tobacco and beedi leaves for 
purposes of being rolled and delivered with a stipulation that the necessary labour 
should be employed by the intermediary in a licensed premises of his choice, and that 
he should obtain payment for the beedies supplied at a stipulated price less the cost 
of materials supplied ; the relationship between the firm and the intermediary was 
held not to be that of a master and servant, but that of an independent contractor, 
and that the dispute could not be adjudicated under the Industrial Disputes Act. 
A similar question came up before the Supreme Court. In Shri Chintaman Rao and 
another v. The State of Madhya Pradesh*, the proprietor of a beedi factory was prosecuted 
under the Factories Act for non-compliance with its provisions. The proprietor 
pleaded that the workers were not under his employment, and that there was no 
contravention of the Factories Act, as the sattadars who were found in the factory were 
independent contractors and were not workers. Under the system of beedi 
manufacture adopted by the factory, the management issued tobacco and sometimes 
beedi leaves to the sattadars who manufactured beedies in their own factories or by an 
arrangement with third parties. The sattadars collected the beedies thus made and 
supplied to the factories for a consideration. It was held that the sattadars were 
independent contractors and not the agents of the proprietor. 


It could not be said that the proprietor of a business did anything illegal in 
adopting a system of beedi manufacture, under which he did not become respon- 
sible to the actual workers. Therefore, the enforcement of factory and labour 
legislation could be rendered impossible by adopting the simple device of disinte- 
grating what normally would be a factory, each of the disintegrated elements 
being entrusted to a contractor, so that no one of the units would be a factory. It 
cannot be said that such a system would ever be to the advantage of the workers, 
but would rather facilitate the exploitation of sweated labour. 


In 1944, the Government of India appointed a committee under the chairman- 
ship of Mr. D.V. Rcge, I.C.S., to investigate the conditions of industrial labour. The 
Committee enquired into the conditions obtaining in the beedi, cigar and cigarette 
industries. Mr. Rege’s report made reference to the widely prevalent contract system, 
whereby the factory owners engaged a large number of middle men, supplied them 
with raw materials and purchased finished products from them. The report referred 
to the fact that, although the Madras Government applicd the Factories Act to beedi 
factories cmploying 20 or more persons, the measure proved unsuccessful as no prose- 
cutions could be launched for the violation of the enactment as the branch men gave 
incorrect names and as working places were changed. It stated that, in view of the 
extremely large number of beedi making establishments employing small number of 
persons, it would be futile to apply the Factorics Act, but that the remedy lay in 
encouraing the establishment of big factories and licensing the same. The report 
concluded : 

“ To conclude, matters requiring immediate attention in the beedi and cigar industries are the 
unhealthy working conditions, long hours of work, employment of women and children deduction 
from wages and the sub-contract system of organization. It is desirable to abolish the out-work 
system and to encourage establishment of big factories, in the beedi and cigar industrics, if protective 
labour legislation is to be enforced with any degree of success. In view of the large number of women 
workers in the beedi industry, appointment of a women factory inspector in the important beedi 
making provinces is desirable.” 


1. (1959) 1 M.L.J. 65. 1958) M.L.J. (Grl. ; 
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In 1946, the Government of Madras appointed a Court of Enquiry into labour 
conditions in beedi, cigar, snuff, tobacco-curing and tanning industries. The report 
of the Court of Enquiry gives valuable information in regard to the organisation of 
those industries in South India. It was found that approximately there were about 
nincty thousand workers dependent on the beedi industry in the Madras province, 
and of them about twenty-six thousand and five hundred were women. It is also 
stated that the employment of children in the industry was universal, and that two- 
fifths of the total workers would be children, for every three adults there being two 
children working. The Court of enquiry found that, except in regard Mukkudal area 
where home workers were predominant, beedi workers were full-time workers, 
beedi-making being their main and not a subsidiary occupation. The wage struc- 
ture of the employces revealed that they were paid less than the fair wages. The 
report also mentions how the simple minded purdah women were cheated by their em- 
ployers. In paragraph fifty-eight of the report, the working conditions of the workers 
is described thus : 


“The occupation of beedi rolling is carried on in all sorts of places—in large woikshops housed 
in pucca buildings, small workshops, in houses, verandas of houses, small dingy rooms without windows, 
in kachcha buildings under the e of trees, banks of tanks and canals, in short, in all i inable 
placés according as the industry is concentrated or diffused. Wherever direct employment of labourers 

y big manufactures is found, hundreds of workers are generally massed together in old ramshackle 
houses, with rickety staircases unwashed and sometime unplastered walls and mostly unpainted 
windows and doors. Ofcourse a few exceptions to this general rule are found where the manufacturers 
have constructed new buildings in recent years ; but most of the bigger workshops are houses im- 
provised in rough and ready fashion into factories. Housed in new or old buildi gs, the workers 
everywhere squat on the floor on tattered mats surrounded by trays containing tobacco and cut or 
uncut wrapper leaves ; the latter soaked in the previous night in water emits a peculiar odour while 
the tobacco exhales its characteritic smell. The mixing of these strong odours pervades the whole 
workshop. Men, children, heaps of waste remnants of wrapper leaves, leaf and tin trays stuffed 
with tobacco, or newly made beedis, dirty and torn mats here and there, aluminium, brass and glass 
tumblers as well as bottles with dregs of tea and several other odds and ends strewn all over present 
a queer picture of jumble and disarray. A few instances from the samples investigated of per capital 
floor space may be helpful in visualising the degree of congestion in them ; they are 4) 4-1, 4.3, 4.5, 
4-9, 5 and 6 square fect. Very few of them have any latrine or urinal. Workers are expected to go 
outside the premises to answer calls of nature. Frequently workers pass uriné in convenient noo 
and corners of the buildings and premises, be they on the ground or the first floor. In the recently 
constructed buildings, urinal and lavatory arrangements have been made but nowhere they are 
adequate. In kachcha buildings, conditions are worse due to mud floor and thatched roofs. Í also 
visited a number of houses of workers in several centres where beedis are made by home workers, It 
is a misnomer to describe these low roofed thatched sheds as houses ; not even nine feet high at the 
centre, they are only four or five feet at the sides. In one slum area in North Madras, small hovel, 
less than forty-cight square feet in area, are divided into two rooms serving as kitchen, sitting, living 
and sleeping rooms and also as work places. Their floors are at or below the level of the road outside. 
Eight hovel of this kind have one common latrine and one common tap. The inmates of these 
hovels number forty-two including eighteen children. In this particular case, all the workers are 
Muslims and the womenfolk observe purdah. If industrial home workers are to work under such 
conditions, it will be a merciful act to take them out and put them to work in well-kept and sani 
workshops satisfying all the requirements of factory legislation, In Madras City, Tiruchirappalli 
and a few other places, small groups of workers numbering three to six or seven were secn huddled 
together in kennel-like rooms with only one door two and‘a half feet by three and a half feet and a 
floor space of twenty or twenty-five square feet. These holss have no windows and workcrs keep 
the trays of tobacco leaves on their laps and ply their task. Floors in medium-sized workshops are 

nerally cemented, stone or brick-laid ; a good number of them show structural uniformity, being 
our verandas enclosing an open square yard, These workshops have sufficient light and ventilation 
but are kept unkempt and unclean. On the whole, working conditions are extremely unsatisfactory 
from the stand-points of per capita floor space, sanitaton, ventilation and lighting. Spending the better 
part of their lives in such miserable environments, workers in gen and children in particular 
present a haggard appearance with yellowish eyes and hollow cheeks. Drinking water is kept in 
buckets or pots in most of the medium and large workshops. In smaller ones, street tube well or water 
tap is the only source by which workers can quench their thirst and they generally prefer the near- 
by tea shop to cither. 


In July 1954, the Government of India, observing the tendency on the part of 
the employers in beedi industry to resort to devices to circumvent the operation of 
the Factorics Act, suggested to the various State Governments to assess the situa- 
tion in all its aspects and with a view to affording maximum legislative protection to 
the workers. The State Governthent appointed Sri M.A. Natarajan, the Regional 
Inspector of Factories, for this purpose. He submitted a report about the distressing 
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conditions of work in that industry. Although the number of workers engaged in the 
manufacture of beedies in the State exceeded one lakh, his report shows that only 
seventeen thousand and five hundred and forty-four were employed as such in the 
factories and that the contract and home work systems enriched the proprietor at the 
expense of the worker, and also deprived the latter of his bargaining power in regard 
to the conditions of labour. 


It must be remembered that every beedi manufacturer who has a large busincss 
should have a factory where the beedies supplied by the contractors or outworkers 
could be warmed, labelled and packed. A minimum number of employees is always 
necessary for those purposes. How much of the seventeen thousand and five hun- 
dred and forty-four factory workers belonged to that category or were engaged in the 
primary purpose of rolling beedies is difficult tosay. Nor is it possible to obtain from 
the report any data as to how many of the outworkers were genuine home workers, or 
how many comprised merely the groups of less than twenty in the units employed by 
the contractors. Perhaps in the very nature of the things existing, collection of such 
statistics was difficult. Mr. Natarajan generally says that a large army of women are 
employed in the industry. It is not known how many were purdah women, nor 
is it possible to ascertain from the materials furnished, whether those women have to 
necessarily remain unemployed by the introduction of the factory systcm, and whe- 
ther they could not take to some other income producing work, like the charka. 


Mr. Natarajan observes that the poverty and illiteracy of the workers were 
taken advantage of by the employers for giving certain concessions so that they could 
carry on their trade without regard to their welfare. He also found in the indus- 
try long hours of work with low wages, deplorable working conditions, unrestricted 
‘employment of women and children. The report recommended that legislation should 
be undertaken to regulate the working conditions of the workers in the beedi industry 


The three reports: revealed a state of affairs which no civilised country could 
allow. The pitiable dependence of the illiterate women on what they were able to 
get from their employers, the insanitary conditions under which the work was done, 
and the large proportion of child labour, called for legislative interference. With 
the structure of the industry, as it existed, there was scope for evasion of any amelio- 
rative legislation, as the industry does not depend on machinery or power, and 
even a big manufacturer could so arrange the units of his workers that no one of 
the units could be said to work in a factory. 


In addition to the three reports referred to above, there was material in the shape 
of evidence of certain persons tendered before the Select Committee. The learned 
Advocate-General sought to refer to that evidence. We are, however of opinion that 
such evidence could not be looked into by the Court, even though the purpose for 
which it is tendered is to show the materials which the Legislature had before enacting 
the statute. In Weaver v. Palmer Bros. Co.1, it was held that the invalidity ofa statute 
might be shown by things which could be judicially noticed or by facts established 
by evidence. Evidence of the witnesses as set out in the proceedings of the Select 
Committee would belong to neither category. Reliance was placed on the decision in 
Attorney-General for British Columbia v. Attorney-General for Canada*, where in deciding a 
question as to the constitutional validity of a provincial legislation, the Privy Council 
referred to the Report of the Royal Commission on Price Spreads on the ground, that 
when the suggestion was made that the legislation was not in truth criminal legisla- 
tion but was in substance merely an encroachment on the provincial field, the exis- 
tence of the report was a material circumstance. In Ladore v. Bennett®, on a similar 
question the Privy Council referred to the Report of the Royal Commission appointed 
to enquire into the municipal and other local affairs of the municipalities in question, 
as indicating only the materials which the Government of the province had before 
them before promoting in the legislature the impugned statute, but not as evidence 


i 
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of facts they found., In Pillai v. Mudangyake}, on the question of the validity of the 
Citizenship Act, 1948, of Ceylon, the Judicial Committee observed at page 528: 

“It was common ground between the parties, and is in their Lordships’ opinion the correct view, j 
that judicial notice ought to be taken of such matters as the reports of Parlimentary Commissions 
and of such other facts as must be assumed to have been within the contemplation of the Legislature 


when the Acts in question were passed (cf. Lador v. Bennet)? and both parties have referred their 
Lordships to a number of paragraphs in the report of the Soulbury Commission, 1945.” 


In State of Madras v. Rajagopalan®, the Supreme Court approved the principle 
laid down by the aforesaid decisions, and held that previous material which led up 
to a particular legislative provision was admissible in evidence. Im Arunachala Nadar 
v. State of Madras‘, the Supreme Court, in considering whether the Madras Commer- 
cial Crops Markets Act, 1 933, contravened the provisions of Article rg (1) (g) and 
sub-clause (6) of the Constitution, referred to the reports of the Royal Commission on 
Agriculture, the Indian Central Banking Committee, and also of the expert committee 
appointed by the State Government to review the working of the Act. The cases re- 
ferred to only recognized the admissibility of reports and similar public documents 
for the purpose of ascertaining whether the enactment was within the competence of a 
Legislature. The evidence of the witnesses tendered before the Select Committee 
could at best, only be hearsay. It, therefore, follows that, while the proceedings of 
the Select Committee could be looked into for the purpose of ascertaining that the 
Legislature proceeded to legislate on the proposed Bill after taking evidence, it 
cannot be relied for the purpose of ascertaining as to what the oral evidence before 
the Select Committee was, and whether such evidence disclosed a necessity or justifi- 
cation for the legislation. We are, therefore, of opinion that evidence recorded by 
the Select Committee on the Bill to regulate the work in the beedi industrial 
premises could not be looked into. 


Independent of that evidence, there are enough materials in this case, namely, 
the admitted facts in the case, judicial recognition of the prevailing system, and the 
three reports, to which reference had already been made, as to the conditions of the 
industry which made out a case that legislation was imperative. 


entire manufacturing process, subject to the exceptions recognized in section 29, was 
to be carried on in licensed premises which could be equated to factories. (ii) The 
real manufacturer was to be made liable for the conditions of the work and wages. 
This was achieved by giving a comprehensive definition of the terms employer and 
beedi industrial premises used in the Act, and making licensing of beedi industrial 
premises compulsory. Under the general scheme of the Act, any manufacturing 
process in connection with the production of beedies should be carried out only 
in a beedi industrial premises which had to be licensed. The provisions of the 
Factories Act relating to hygienic condition and other similar amenities were in- 
corporated in the Act. The provisions of the Madras Shop and Establishments Act 
relating to the working hours, overtime, spread over holidays, leave, etc., were simi- 
larly incorporated. The Payment of Wages Act, 1936, the Industrial Disputes 
Act, 1947 and the Industrial Employment (Standing Orders) Act, 1946, were also 
made applicable. 


Section 3 requires all beedi industrial premises to be licenced. Section 4 
sets out the conditions of the grant of a licence. Section 5 provides for appeal 
against orders refusing to grant or renew a licence. Section 6 provides for the 
appointment of Inspectors for the purposes of the Act, and section 7 defines the powers 
of the Inspectors. Sections 8 to 27, which provide for hygienic surroundings to the 
workers and also labour welfare and working conditions, are taken from Factories 
Act. Sections 30, 32, 34 and 35 are adaptations from the Factories Act. Section 
31 is similar to section 41-of the Madras Shops and Establishments Act. Section 28 
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applies the Payment of Wages Act, section 36 the Industrial Employment (Standing 
Orders) Act and section 37, the Industrial Disputes Act, to the Beedi Industrial pre- 
„mises. Section 29 enables the Government to permit wetting and cutting of wrapp- 
ing leaves by female employees outside the industrial premises in respect of which 
the employer is to maintain a record in the prescribed form. Sections 32 and 33 
provide for penalities for the offences, and section 35 for the cognizance of the same. 
Section 33 renders any person who contravenes any of the provisions of the Act or 
any rule made thereunder, liable to punishment. For the first offence, the penalty 
is a fine which may extend to rupees two hundred and fifty and for second or subse- 
uent offence, the penalty is imprisonment of not less than one month and not more 
six months or fine or with both. Section 34 provides an indemnity for things 
done bona fide under the Act, section 40 invests a power with the Government to 
exempt any premises, industry or class of employees from the operation of the Act. 
Section 41 provides for the power to enact rules. 


The important sections to which reference have to be made are : 
Section 2 (b).—Beedi industrial premises means any place or premises, including the precincts thereof 
in any part of which any man ing process connected with the production of beedis is being 
carried on or is ordinarily carried on with or without the aid of power ; 


Section 2 ( f ).—Employes means a person employed directly or through any agency whether for 
wages or not in any beedi industry to b any wae skilled, unskilled, manual or clerical and includes 
any peron who is employed in such industry and declared by the Government by notification to be an 
employee for tne purposes of this Act. ° 


Section 2 (g).—Employer means the person who has the ultimate control over the affairs of any beedi 
industrial premises or who has, by reason of his advancing money, supplying goods or otherwise, a 
substantial interest in the control of the affairs of any beedi industrial premises and includes— 


(i) a proprietor or a registered user of a trade mark registered under the Trade Marks Act 
1940 (Central Act V of 1940), in relation to beedi ; and 

H any other person to whom the affairs of any beedi industrial premises are entrusted ial 
such other person is called a managing agent, manager, superintendent or by any other name). 


Section 2 (j).—Manufacturing process means any process for, or incidental to, making, finishing or 
packing or otherwise treating any article or substance with a view to its use, sale, transport, delivery 
or disposal as beedis ; 

Section 3 : Besdi industrial premises to be licensed.—Save as otherwise provided in this Act, no place 
or premises shall, on and after such date as the Government may, by notification, specify in this 
be used as a beedi industrial premises without a licence obtained from the competent authority 
except in accordance with the terms and conditions specified therein. 

Section 4: (1) Licences—(1) Any person who intends to use any place or premises as a beedi 
industrial premises shall make an application in writing to the competent authority for a licence 
therefor, together with such se ed as may be prescribed. 

(2) The application shall specify the maximum number of employees proposed to be employed. 
at any time of the day in the place or premises and shall be accompanied by a plan of the place or- 
premises prepared in such manner as may be prescribed. 

i (3) The competent authority shall, in deciding whether to grant or refuse a licence, have regard. 
to the folllowing matters, namely :— ' 

(a) the suitability of the place or premises which is proposed to be used for the manufacture 
of beedis ; < 

(b) the status and previous experience of the applicant ; 

(c) the financial resources of the applicant including his financial capacity to meet the demands- 
arising out of the provisions of the laws for the time being in force relating to we of labour ; 

(d) whether the application is made bona fide on behalf of the applicant himself or benami om 
behalf of any other person ; 2 

(e) whether the beedi manufactured by the applicant will"be sold and marketed by himself 
or through a proprietor or a registered user of a trade mark registered under the Trade Marks Act,. 
1940 (Central Act V of 1940), in relation to beedi or any other person. ; 

(f) the welfare of labour in the locality ;_ 

(g) the interest of the public generally ; and 


(A) such other matters as may be prescribed, — _ os 
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Q (a) A licence granted under this section shall be valid for a financial year and shall be 
renewed from financial year to financial year. 

(b) The competent authority shall, in deciding whether to renew a licence or to refuse a renewal 
thereof, have regard to the matters specified in sub-section (3). 

(5) The competent authority shall not grant or renew a licence unless it is satisfied that the 
provisions of this Act and the rules made thereunder have been substantially complied with. 


(6) The competent authority may cancel or suspend any licence granted or renewed under 
this Act if it appears to it, after giving the holder thereof an opportunity of being heard, that such 
licence has been obtained by misrepresentation or fraud or that the licensee has contravened, or failed 
to comply with, any of the provisions of this Act, or the rules thereunder or any of the terms or condi- 
tions of the licence. 


(7) The Government may issue to competent authorities such orders and directions of a general 
character as the Government may consider necessary in respect of any matter relating to Hcences 
under this section. i 

(8) Subject to the foregoing provisions of this section, the competent authority may grant or 
renew licences under this Act on such terms and conditions as it may determine. Where the compe- 
tent authority refuses to grant or renew any licnece, it shall do so by an order communicated to the 
applicant, giving the reasons in writing for such refusal. 


Section 5 : Appeals.—Any person aggreieved by the decision of the competent authority refus- 


ing to grant or renew a licence or cancelling a licence under section 4 may, within such time as may 
be prescribed, appeal to such authority as the Government may specify in this behalf and such autho- 
rity may make such order in the case as it may think fit. 

Section 29: Special provisions—(1) The Government may it the wetting tting 
wrapping leaves by female employees outside the beedi industrial premises on an application aa 
by the employer on behalf of such employces. 

(2) The employer shall maintain in the prescribed form a record of the work itted under 
sub-section (1) to be carried on outside the beedi industrial premises. Bre 

(3) Save as otherwise provided in this section, no employer shall require or allow manu- 
facturing process connected with the production of beedis to be carried on outside the beedi i industrial 
premises. 

Section 40 : Power to exempt.—The Government may, by notification, exempt, subject to such 
conditions and restrictions as they may impose— 

(a) any beedi industrial premises, 

(b) any beedi industry, or 

(c) any class of employees, 
from all or any of the provisions of this Act or of any rules made thereunder. 


The definition of the term beedi industrial premises would be wide enough to cover 
even a private house, if the manufacturing of beedi or any part of that process is 
being carried out there. Section 3 provides that no place shall be used as a beedi 
industrial premises without a licence obtained from the competent authority and 
except in accordance with the terms and conditions specified therein. The terms 
employer and employee are so defined that an employer on whom several obligations 
under the Act are cast would comprehend a proprietor who does beedi business 
through his contractor. The contractor would also be an employer in regard to 
the workmen employed by him. Ifthe contractor happens to supply the beedis 
manufactured to the proprietor and that proprietor has any substantial interest in 
the beedis so manufactured, the proprietor would be considered as employer for 
the persons employed under the contractor. 


The contention urged on behalf of the petitioners is that the enfor 

Act would effect a complete change in the industry by cites a E 
in the manufacture of beedis in the place of what is essentially a cottage industry 
The proprietor will be obliged to have a factory. Otherwise, he will be vicarious] a 
liable for the acts and- omissions of his contractors without having any right to pare 
trol them. It is said that the most remunerative form of doing business in the sale 
of beedi by entrusting the work of manufacture to contractors will be denied to him, 
and instead, he would have to take the risk and responsibility of having a facto 
with the onerous conditions attached to it by the Act, or be liable for the defaalta 
of the contractor through whom he was doing business and thus he being denied a 
choice in the manner of doing his business. As regards the contractor, it is con» 
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tended that the Act by its economic operation would eliminate his business altogether. 
"The contractor would, under the Act, be an cemployer, and Would be bound to 
take out a licence and be liable as anemployer to secure the amenities prescribed 
“by the Act for all the places including the house of a worker. On behalf of the 
-outworker, it was contended that the legislation will have the effect of denying to 
them the right of doing work at home, the part-time worker would be eliminated 
if the factory system were adopted, and the purdah ladies would share a similar fate 
and be denied the opportunity of earning a living. It was, therefore, contended 
that the Act, would result in the prohibition of the carrying on of their business by 
-these persons and would amount to infringement of the fundamental right guaranteed 
wunder Article 19 (1) (8). . 


The Act does not, in terms, prohibit either a contractor or home worker from 
-doing business. What it prescribes is that a licence should be taken for the premises 
in which beedi rolling is done. But there can be no doubt that the effect of the 
statute would be to deprive the home worker of manufacturing beedies in his home. 
"The provisions relating to hygiene. and sanitation, etc., are too onerous to be 
.observed by a home worker in his house. Even for a contractor or the proprietor, 
-it would be difficult, if not impossible to provide the amenities for all the houses 
-where the workmen reside and work. l 


In order to ascertain whether a statute deprives a citizen of his rights secured 
-to him under the Constitution, it is well-settled that it is not the apparent form of 
the enactment, but its practical operation and effect that have to be eonsidered. 
“To ascertain whether the Legislature has transgressed the limits of its authority, the 
‘Court is entitled to look at the substance of the legislation, and not to confine itself 
to its mere form. In ‘Near v. Minnesota Ex. Rel. Olson?, Chief Justice Hughes 
‘observed at page 1363— 
“With respect to these contentions it is enough to say that in passing upon constitutional questions 
-the Court has regard to substance and not to mere matters ofform, and that, in accordance with familiar 
-principles, the statute must be tested by its operation and effect.” 


"The same principle was stated in Gregg ‘Dyeing Co. v. Query*, where it was held 
that in maintaining rights asserted under the Constitution the decision of the Court 
must not depend upon the form of a scheme, and that the Court should regard the 
substance rather than the form, the controlling test being found in the operation 
and effect of the statute as applied and enforced by the State. In Attorney-General 
_for Alberta v. Attorney-General for Ganada*, a question arose whether a provincial 
Act indirectly interfered with the powers of the Dominion, and whether it was or | 
was not ulira vires. At page 130, Lord Maugham observed : 
“The next step in a case of difficulty will be to examine the effect of the legislation. . . . For 
-that purpose, the Court must take into account any public general knowl of which the Court 
would judicial notice, and may in a proper case require to be informed by evidence as to what 
-the effect of the legislation will be. Clearly, the Acts passed by the Provincial Legislature may be 
considered, for it is often impossible to determine the effect of the Act under examination without 
taking into account any other Act operating or intended to operate or recently operating in the 
Province. | i 
A closely similar matter may also call for consideration, namely, the object or purpose of the Act 
n question. . . . „Itis not competent either for the Dominion or a Province under the guise, or 
-the pretence, or in the form of an exercise of its own powers, to carry out an object which is beyond 
-its powers, and a trespass on the exclusive powers of the other. . . .Here again, matters of which 
the Court would take judicial notice must be borne in mind, and other evidence in a case which calls 
-forit. It must be remembered that the object or purpose of the Act in so far it does not plainly 
-appear from its terms and its probable effect, is that of an incorporeal entity, nantly , the 
Legislature, and generally speaking, the speeches of individuals would have little evidential weight.” 
That principle, namely, that it is not the form but the operation and effect of 
the Act that has to be looked into, would undoubtedly apply where the question is 
-whether a particular statute is invalid as contravening the fundamental rights. 
In Mohammad Yasin v. The Town Area Committee, Jalalabad and another, the Supreme 
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Court in considering whether the bye-law enacted by the Municipality was*tlira 
vires, held that,although in form there was no prohibition against carrying on any 
wholesale business by any person, in effect and in substance the bye-laws had brought 
about a total stoppage of the wholesale dealers’ business in a commercial sense. 
The principle has been lucidly stated, if we may say so with respect, by Mukherjee, 
J.» in KC. Gajapati Narayan Deo and others v. The State of Orissa1, at page 12 thus ; ` 


“In other words, it is the substance of the Act that is material and not merely the form or out- 
ward a ce, and if the subject-matter in substance is something which is beyond the powers. 
of that islature to legislate upon, the form in which the law is clotked would not save it from 
condemnation. The Legislature cannot violate the constitutional prohibitions by employing an 
indirect method. In cases like these, the enquiry must always be as to the true nature character 
of the challenged legislation and it is the result of such investigation and not the form alone that will 
determine as to whether or not it relates to a subject which is within the power of the legislative 
authority.’ For the purpose of this investigation, the Court could certainly examine the effect of the 
legislation and take into consideration its object, purpose or design. But these: are only relevant for 
the purpose of ascertaining the true character and substance of the enactment and the class of 
subjects of legislation to which it really ee ones not for finding out the motives which induced 
the Legislature to exercise its powers. 7 


Although the Act does not in form prohibit the contract system of work or 
home work system as it now-obtains in the beedi industry, it cannot be and has not. 
been disputed that its object, purpose and effect will be to eliminate that system and 
put the beedi industry on a factory basis. That would undoubtedly result in the 
proprietor mot being able to do business in the manner in which he has done so far. 
The business of the contractor would also be attenuated. He could continue his 
business only, if he obtains a licence for the premises where his workers do the manu- 
facturing | business. The out workers will have- to get themselves employed in Heens 
sed premises and work under factory conditions. ; 


The question for „consideration, then, is whether the restrictions fice imposed 
by the Act on the various persons would be reasonable restrictions in the interest of 
the public so as to render the legislation valid. Mr..M.K. Nambiar, the learned 
counsel for the petitioners in Writ Petition Nos. 1141 and 1149 of 1959 subjected 
the provisions of the Act to a meticulous examination, and submitted that it made 
it impossible for the proprietot or a trade-mark holder, if he were to comply with. 
the provisions thereof, to carry on his business in accordance with the prevailing 
contract system. The learned counsel contended that the definition of the word 
employer in section 2 (g) was so wide that the proprietor or trade-mark holder would. 
be made liable for the acts and omissions of independent contractors, their employees 
and home workers, with whom he had no sort of contractual relationship, and over 
whom he had no manner of control whatsoever. The learned counsel further 
contended by the licensing system adopted by the Act, the employer would be com- 
pelled to take out licences for the premises of the home workers or independent 
contractors (sections 2 (g), 3, 4, 29 and 32 (4)) ; (ii) that the grant of the licence 
was dependent on the arbitrary will and pleasure of the authority, the conditions 
laid down by the Act being vague and indefinite ; (iii) that the term employer as 
defined would render him liable ; (a) for the due maintenance of the licensed pre~ 
mises (sections 8 to 16 and rules 13 to 28) over which he had no control; and (b) for 
the payment of wages and responsibility for the conditions of service of the workers 
with whom he had no contracutual relationship (sections 17 to 26 and rules 29 to 32). 
The imposition of such obligations, even according to the report of Mr. Natarajan, 
would be too onerous for any small beedi merchant to bear, unless State aid were 
given ; and above all the Act imposed a criminal liability under section 33 , sub- 
clauses (1) to (3) for violation of any of the provisions of the Act on the employer who 
had no control or relationship with the persons in respect of whom there had been 

ment. It was contended that the effect of the provisions was to interefere 
seriously with the rights of the proprietor who would practically be denied the right 
to carry on his business. 
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The contention of Mr. K. V. Venkatasubramania Ayyar, the learned counsel 
who appeared for the petitioners in Writ Petition No. 1028 of 1959, is that every 
citizen is guaranteed under Article 19 (1) (g) a right to do a business of his choice 
in such manner as he may consider most beneficial to himself, and that, so long as 
there is nothing inherently immoral or vicious in the nature of the business, the 
Legislature, while it would have a right to regulate, cannot impose any restrictions 
in the conduct of the same in such a manner that it amounts to a prevention of a 
segment of the business. According to the learned counsel, the Act imposes not 
merely a restriction on the business, but actually prevents (i) the proprietor from 
carrying on a business on the contract system as he was accustomed to do, that is, 
in such manner as he may choose, (ii) the contractor from doing business and (iii) 
the home worker from doing business of his own or as a part-time engagement, as 
the conditions imposed by the Act are too onerous to enable them to carry on the 
‘business as before. The further contention is that the grant of licence under sec- 
tions 3 and 4 being discretionary, a person would not be entitled to obtain the licence 
as of right, and that, therefore, the imposition of licence for carrying on a business 
in the manufacture and sale of beedis would amount to an unauthorized restriction 
in regard to the same. 


The Act does not prevent any person from manufacturing beedis and it cannot 
‘be said that there has been any prohibition of the business in manufacturing 
and selling beedis. The petitioners could continue their business but what the Act 
in substance requires is that the manufacturing part of the business should be carried. 
on in licensed premises, with the result that the workers engaged in the manufactur- 
ing process could work only in such premises, where the sanitary and other amenities 
would be provided by the employer. The contract system could be adopted, but 
the contractor who would also be an employer would have to obtain a licence for 
the work place and act in conformity with the conditions thereof. 


The learned counsel for the petitioner contended that the restrictions imposed 
are unconstitutional in that the traditional method of beedi manufacture could no 
longer be continued, and that the liberty of the individual regarding the choice 
and manner of conducting it was impaired. In support of that contention reliance 
w on the observations of several eminent Judges of the Supreme Court 
o erica. 


Before considering the decisions of the American Courts, it would be useful 
to refer first to the provisions of the Fifth and the Fourteenth Amendments of the 
American Constitution. The Fifth Amendment, which related to Federal Legisla- 
tion, provided that no person would be deprived of life, liberty and property with- 
‘out due process of law. The Fourteenth Amendment related to the State laws. 
Section 1 of that amendment prohibited a State from making or enforcing any law 
abridging the privileges or immunities of citizens of the United States, from depriv- 
ing any person of life, liberty and property without due process of law, and from 
‘denying to any person within its jurisdiction equal protection of law. The terms 
due process of law has been held to be synonymous with the law of the land. It 
recognised the fundamental personal and property right and freedom of an indi- 
-vidual from arbitrary and unnecessary restrictions and exactions. Such laws would 
Þe invalid. But it has been held that due process requires only that the law should 
not be unreasonable, arbitrary or capricious and that the means selected shall have 
.a real and substantial relation to the object sought to be attained. It was also re- 
-cognized in the American Jurisprudence that the State would have an inherent 
‘power, called Police power, by which it could impose such restrictions upon the 

damental rights as are necessary for the protection of the common good, namely, 
public health, safety and morals. Such a power also called internal Police power 
as held to be inherent in every soverignty to the extent of its dominion, 


“ to advances the safety, happiness of people and to provide for its genera] welfare.” 
The power is regulatory in nature and is defined in Rottschaefer’s Constitutional 
Law, at page 451 thus—_ f 
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“ ‘The regulatory of the States is known as their Police power, and is broadly definable 
as their power t6 regalats their Interia affairs for the protection and promotion of the public 
health safety and morals, and of the general welfare.” 

_ The Federal Government has also a similar power in regard to the subject to 
legislation which it possesses. 


Thus the powers of regulation which a State could possess would very often be 
the result of judicial adjudication of the question whether the deprivation of the 
rights of an individual was by due process or as a result of the Police power of the State. 
There was no express provision in the American Constitution like Article 19 (2) to 
(6) of our Constitution specifying the extent to which the exercise of the fundamental 
rights by an individual could be restricted. The point of view from which invasion 
of the individual’s right by the State could be justified would, by the very nature 
of the subject-matter, be influenced to some extent at least by the current ideas of 
social philosophy varying from laisseiz faire of the nineteenth century to the modern 
ideas of a welfare State. It would, therefore, be more apposite to look to the 
later decisions of the American Courts for guidance in the interpretation of Article 
1g (6). We shall now consider the cases relied on by the petitioner. 


In Smith v. Texas}, the validity of a State Legislation, which made it a misdemea- 
nour for a person to act as conductor of a passenger train without having served 
for two years as a conductor or break-man in a freight train. The res-. 
pondent in that case was not so qualified as a break-man or conductor, but he had 
been for several years working as fire man and engineer of both passenger and frieght 
trains. In declaring the statute invalid, Lamar, J., observed at page 1132— 


“Life, liberty, pro: and the equal protection of the law, grouped t er in itution 
are so raluted (hen tne deccivation of 2 any ae of those separate and ia E AES or 
extingusih the value of the other three. In so far as a man is deprived of the right to labour his liberty 
is restricted, his capacity to earn wages and acquire, labour, his liberty is restricted, and he is deni 
the protection which the property is lessened, and he is denied the protection which the law affords 
those who are permitted to work. Liberty means more than freedom from servitude, and the cons- 
constitutional guarantee is an assurance that the citizen shall be protected im the right to use his powers 
of mind and body in any lawful calling”. . 

The learned Judge recognized that qualifications might be reasonably neces» 
sary for protecting public, and that the State could validly prescribe qualifications 
and require an examination to test fitness of any person for engaging him in a public 
calling or service. The extent to which prior experience might be made a condi- 
tion precedent to the pursuit of trade was held to depend upon reasonableness of 
such requirements and the degree to which the protection of public interest demands. 
It was held that it was unreasonable to require that conductors of passenger trains 
should have served two years as conductors of frieght train or as break-men, while 
the candidates were otherwise competent for the job. It must be noticed that the 
actual decision was not based on any theory of an unrestricted liberty to do a business 
but on the reasonableness of the requirements prescribed for the occupation in 
question. 


In New State Ice Co v. Lishmann?, a State legislation required a licence or permit 
for manufacturing selling and distributing ice. The legislation provided 
that a licence could be refused to any applicant, except on proof of necessity 
for the supply of ice at the place where the business was sought to 
be established. The result of such a provision was a denial of a right to do business 
where the prevailing supply was sufficient to meet the needs of that place, thus in- 
directly creating a monopoly in the existing persons. The licensing provisions were 
thus in essence a permit system. The Court held that as the business was a private 
one, not one charged with public use, the State would have no power under the 
Fourteenth Amendment arbitrarily to deny and unreasonably curtail the common 
right to engage in a lawful private business, such as the manufacture and sale of 
ice. Sutherland, J., observed at pages 754 and 755: 
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__ “Plainly, a regulation which has the effect of denying or unreasonably curtailing the common 
right to engage in a lawful private business, such as that under review, cannot be upheld consistent 
with the Fourteenth Amendment. . . . . . a 

The opportunity to apply one’s labour and skill in an ordinary occupation with the re 

for all reamable itii eA no less entitled to protection. ETERS 
The decision declaring the statute invalid was rested on the ground that the 
business was an ordinary private business and not one which could be said to be affected 
with public interest. Formerly, under the law obtaining in America, the business 
was Classified into (i) private and (ii) those affected with public interest. The dis- 
tinction was useful to facilitate the regulating of the business by the State in exercise 
of its Police power, the latter class of business being open to such control, while the 
former was not. That theory however was later abandoned. It was held that the 
Police power of a State could be exercised both in respect-of a business charged with 
public use and a private one so long as the object sought to be achieved by legisla- 
tion was for the.public good. In Nebbia v. New York}, the Court observed : 


“Itis clear that there is no closed class or category of businesses affected with publuc interest, and 

the function of Courts in the application of the Fifth and Fourteenth Amendments is to determine 
in each case whether circumstances vindicate the challenged regulation as a reasonable exertion of 
Governmental authority or condemn it as arbitrary or discriminatory. . . . . The phrase 
Gffected with a public interest can in the nature of things, mean no more then that an industry for 
adequate reason, is subject to control for the public good. 
The decision in the New State Ice Company’s case*, proceeding as it: does that 
private businesses could not be regulated by the State, could have no application 
in the interpretation of Article 19 of our Constitution which recognizes, “restrictions 
on the individual rights; nor has that principle been accepted by the later 
American decisions. 


Tiggett Go. v. Baldrigs®, was the case next relied on. In that case the validity 
of a State legislation, which required that a person owning a pharmacy should be 
qualified and registered as a pharmacist, was impugned. It was held that a busi- 
ness is a right of property entitled to protection against State legislation. The Court 
recognized that a State could prescribe by .appropirate legislation for the 
prescription, compounding of prescriptions, purchases and sale of medicines, etc., in 
order to protect public interest, but it held that the impugned statute went beyond. 
this in that it required that even for owning the business, such qualifications were 
necessary. This is made clear by the following observations at page 209: 


“The Act under review does not deal with any of the things covered by the prior statutes above 
enumerated. It deals in terms only with ownesrship. It plaintly forbids the exercise of an ordinary 
property right and, on its face, denies what the Constitution guarantees. A State cannot, under the 
guise of protecting the public, arbitrarily interfere with private business or prohibit lawful occupations or impose 
unreasonable and unnecessary restrictions upon them. ....cceesceeees 

In the light of the various requirements of the Pennsylvania statutes, it is made clear, ifit were 
otherwise doubtful, that mere stock ownership in a ration, owning and operating a drug store, 
can have no real or substantial relation to the public health ; and that the Act in question creates 
an unreasonable and unnecessary restriction upon private business. 


What then the case decided was notthatthere could be no restriction in regard | 
to a business but the restriction imposed, viz., the special qualification for the owner- 
ship of property was unreasonable. 


It was urged on behalf of the petitioners that there could be no regulation of 
a business so long as there was nothing inherently immoral or vicious about it, and 
it cannot be said there would be any scope for the exercise of the Police power of 
the State to restrict such a business. Support for the said doctrine is sought in the 
observations of Mac Reynolds, J., in Adams v. Tanner4— 

Because abuses may, and probably do, grow up in connection with this business, is adequate rea- 
son for hedging it about by, proper regulations. But this is not enough to justify destruction of one’s 
right to follow a distinctly useful calling in an upright way. Certainly there is no profession, possibly: 
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no business which does not offer peculiar opportunities for reprehensive practices ; and as to 

one of them, no doubt some can be found quite ready carnestly to maintain that its suppression woul 
be in the public interest. Skilfully directed agitation might also bring about apparent condemna- 
tion of any one of them by the public. Happily for all, che findamental guarantees of the Constitution 
cannot be nad sub-merged if and whenever some ostensible justification is advanced and the police 
power invoked.” $ 


Brandeis, J., expressed dissent. In that case a statute made it illegal for an 
employment agency to collect fees from workers for furnishing them with employ- 
ment chances or with information leading thereto. It was held that prohibition 
and not regulation was what was aimed at by the provisions of the statute and that 
the right of an individual to engage in useful and lawful business was unwarrantably 
infringed by the provisions of the statute. The argument that abuses that exist 
in business could not be restrained even reasonably in the interests of the public can- 
not, therefore, be sustained on the basis of the above observations. Adams v. 
Tanner', proceeded on the basis that there was a total prohibition of that business. 
But even so it cannot be said that the Supreme Court of America has unqualifiedly 
accepted the principles laid down in that case in the latter cases. In Olsen v- 
Nebraska*, a State statute fixing the maximum compensation which a private employ- 
ment agency may collect from an applicant for employment was held to be valid 
the business being one subject to the control for public good. The decision ex- 
pressly overrules the decision in Ribnik v. Mc Bride®, It was contended by Mr. K.. V. 
Venkatasubramania Ayyar that the effect of the decision in Olsen’s case®, was to 
discredit the doctrine of laissiez faire and that it could not in any. way be held 
to be in cofiflict with the principles laid down in Adams v. Tanner}. We- cannot, 
however, agree with this. The decision in Olsen’s Case 2, has certainly undermined 
the basis of the decision in Adams v. Tanner. That recognized the principle that there 
could be a restriction or regulation of a business even if there was nothing inherently 
vicious or harmful about it. In Nebbia v. New York‘, Roberts, J., who delivered 
the judgment of the Court observed at page 958 thus : 


“The Constitution does not secure to any one liberty to conduct his business in such fashion 
as to inflict injury upon the public at large, or upon any substantial group of the people.” 


In West Coast Hotel Company v. Parrish®, the validity of a statute authorizing 
fixation of minimum wages for women and minors by the State authority was con- 
sidered and upheld as a proper exercise of the police power of the State. Chief 
Justice Hughes observed at page 708 : 


“In each case the violation alleged by;those attacking minimum wage regulation for women is 
deprivation of freedom of contract. What is this freedom ? The Constitution does not speak of 
freedom of contract. It speaks of li and prohibits the deprivation of liberty without due process 
oflaw. In prohibiting that deprivation the Constitution does not recognize an absolute and uncontrol- 
lable liberty. Liberty in e of its phases has its history and connotation. But the liberty safe- 
guarded is liberty in a social organization which requires the protection of law against the evils 
which menace the health, safety, morals and welfare of the people. Liberty under the Constitution 
is thus necessarily subject to the restraint of due process, and regulation which is reasonable in relation 
to its subject and is adopted in the interest of the community is due process.” ` 
It cannot, therefore, be said that the decisions of the Supreme Court of America 
support an unqualified or absolute right in doing business. Though a trade or 
business would be protected as ccming within the liberty clause contained in the 
Fourteenth Amendment such liberty would be conditioned by the public weal and 
regulations of the individual’s right could be made in the interests of the public. 


Article 19 (1) (g) of our Constitution confers fundamental right to carry on busi- 
ness. The provisions in sub-clause 6 enables the law to prescribe reasonable res- 
traints on such rights in the interest of the public. The article contains, no express 
guarantee in regard to the methods or the manner of doing business. The guaran- 
tee is in regard to the business as a whole. Even in respect of that right, restrictions 
could be imposed provided they are reasonable and also necessary in the public 

A 
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interest. The reasonableness of such restrictions is not to be judged only from 
the point of view of the individual affected but also from the point of view of the 
public, namely, whether the restrictions imposed are reasonable and related to the 
objects sought to be achieved by a legislation. 


Mr. Venkatasubramania Iyer next contended that, the restrictions imposed 
under the Act are in the nature of advance restrictions and would be contrary to the 
fundamental rights of the individual, as it could not be said to be a regulation but 
an anticipatory prevention of it. He relied in this connection upon the decision 
Murdock v. Pennsyloania!, In that case the impugned law required that persons who 
solicited or canvassed business in a city should obtain a licence, the fee for which 
was fixed at a flat rate. Certain persons belonging to a religious sect, who were 
known as Jehova's witnesses, were prosecuted for disseminating religious literature with- 
out taking ‘a licence. Although religious sects collected monies for the pictures, 
literature, ete., sold by them to the inhabitants, it was held by a majority of the Judges 
that the activities of the sect were religious rather than commercial and the tax levied 
on such persons interfered with the freedom of religion, and, therefore, unconstitu- 
tional. It was urged before us that under the First Amendment to the American, 
‘Constitution, only the freedom of the press, freedom of speech and the freedom of 
religion and freedom of assembly referred to sometimes as preferred freedom were 
‘guaranteed, and that it was, by virtue of the Fifth and Fourteenth Amendments that 
the Federal and the State Governments were prohibited from depriving any person 
of life, liberty and property without due process of law. Liberty under the Fifth 
.and the Fourteenth Amendments were first considered to relate to personal liberty 
as envisaged in clause thirty-nine of the Magna Carta and it was only as late as 1897, 
that it was recognized that liberty would include liberty of the faculties. Reference 
-was made to Allgeyer v. State of Louisiana, for the following observations made 
therein : 

“The liberty mentioned in that amendment means, not only the right of the citizen to be free 
from the mere physical restraint of his person, as by incarceration, but the term is deemed to embrace 
‘the right of the citizen to be free in the enjoyment of all his faculties ; to be free to use them in all 
lawful ways ; to live and work where he will, to earn his livelihood by any lawful calling ; to pursue 
any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, 
necessary, and essential to his carrying out to a successful conclusion the purposes above mentioned.” 

The contention advanced by the learned Counsel for the petitioner was that 
the freedoms guaranteed under article 19 of our Constitution are similar to the 
preferred freedoms in America, there being specific constitutional provision in regard 
to them, and that, therefore, the same standard of protection that the American 
‘Law gave to the preferred freedoms, e.g., religious freedom, should be accorded in 
India to all the constitutionally guaranteed freedoms. It was, therefore, urged 
that the principle of the decision in Murdock v. Pennsylvania} should be adopted when 
a statute restricts the fundamental right of carrying on a business which may not 
perhaps carry the same protection in America, not being one of the preferred 
freedoms. 


We cannot, however, accept the argument. Article 19 itself makes a distinc- 
tion in regard to restrictions that may be imposed on the several freedoms enumerated 
therein. The freedoms guaranteed under article 19 (1) (j) and (g) are subjec 
to reasonable restrictions that may be imposed in the interest of the public, whereas 
the freedoms guaranteed in respect of speech, assembly, association and movement 
-and settling in any part of the territory of India could be subjected only to a different 
type of restrictions. ‘Therefore, the principle applicable to the cases of freedom 
enumerated in article 19 (1) (a) to (d) cannot be held to apply to those under clauses 
Xf) and (g). 

A similar argument was advanced in Ananthakrishnan v. State of Madras*, where 
“it was held that the decision in Murdock v. Pennsylvania}, could not apply to the free- 
-doms relating to property and trade, but only to the three freedoms mentioned in 
a a a a 
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the First Amendment of the American Constitution. But even so it was urged that 
desirable ends could‘ not be achieved by prohibited means, and when a statute 
attempted to curtail the freedom of contract and the enjoyment of privileges enjoyed 
till now in the manner of doing a business, it was transgressing the limits of consti- 
tutionality. In support of that contention reference was made to certain passages 
in the decision reported in Mayer v. Nesraska!, at page 1045, where it was observed 
that liberty denoted not merely freedom from bodily restraint, but also the rigat of 
the individual to contract, to engage in any of the common occupations of life, to 
acquire useful knowledge, to marry, establish a home and bring up children, to 
worship God according to the dictates of his own conscience, and generally to enjoy 
those privileges long recognized at common law as essential to the orderly pursuit 
of happiness by free men. 


Pierce v. Society of Sisters of Holy'Names*, was also referred to. 


The two cases related to the freedom of teaching and learning. In the former 
the statute prohibited teaching in any school or building in any foreign language, and 
the teaching of the other (sic) subject except in English, before the pupil had passed a 
particular stage. In the latter case, the impugned statute required all children to 
attend public schools and prohibited the parents from providing for the education 
of their children in any private school. It was held in both the cases that the statutes 
amounted to an unconstitutional interference with the liberty of parents with regard 
to education of their children. 


Freedori of speech, expression of religion, etc., are different from freedom of 
holding property or of practice of a business or trade and they cannot be judged 
by the same standards. The limitations in regard to the former type imposed by 
the Constitution are different from those on the latter. Decisions of Court rendered 
when there was an infringement of the former could not always be applied when 
the infringement complained of was with respect to the latter. 


The contentions of the learned Counsel for the petitioner would, in their 
logical sequence, imply that there should be no restriction of an individual’s business 
even if that were to result in an injury to the public. That the carrying on of a 
business or the entering into of contracts by an individual should be free from State 
interference cannot mean that such rights could be exercised in detriment of others 
or in such a manner as to nullify the correlative rights of the State to improve the 
general welfare and to raise the standard of living ofits citizens. Society is as much 
entitled to the pursuit and enjoyment of happiness as the individual. In a welfare 
state where the State is engaged in improving the living conditions of persons 
in the lower rungs of society, it would be impossible to recognize any unrestricted 
or unlimited freedom of business. It stands to reason, therefore, that the manu- 
facturer or proprietor should not be allowed to exploit the misery of the workers. 
An individual’s right to conduct his business must necessarily be considered in 
relation to the social organization of which he is a member. The American 
cases, referred to already, for from laying down any different principle, uphold it. 
Liberty was held always to be subject to restraints and regulations adopted in the 
interests of the community, reasonable in relation to the subject. In the words of 
Roberts J., in Nebbia v. New York? : 

“Equally fundamental with the private right is public right to regulate it.” 

But there is bound to be conflict in the actual exercise of the individual and the 
society of their respective rights. Article 19 of our Constitution strikes a balance 
between such conflicting rights. It guarantees an individual the seven freedoms 
mentioned in that article and the religious freedom mentioned in article 25. But 
it also empowers the State to restrict such rights in the interest of the public in certain 
circumstances. In A. K. Gopalan v. The State4, Mukherjea J., observed at page 
253: 
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“ The object of the framers of the Constitution obviously is to enumerate and guarantee those 
forms of liberty which come under well-known categories recognized by constitutional writers and 
are considered to be fundamental and of vital importance to the community. 


There cannot be any such thing as absolute or uncontrolled liberty wholly freed from restriant 
for that would lead to anarchy and disorder. The possession and enjoyment of all rights...... are. 
subject to such reasonable conditions as may be deemed by the governing authority of the country 
essential to the safety, health, peace, general order and morals of the community. The question,there- 
fore, arises in each case of adjusting the conflicting interests of the individual and of the society. In 
some cases, restrictions have to bep upon free exercise of individual rights to safeguard the inte- 
rests of the society ; on the other hand, social control which exists for public good has got to be res- 
trained, lest it should be misused to the detriment of individual rights and liberties. Ordinarily, 
every man has the liberty to order his life as he pleases, to say what he will, to go where he will, to 
follow any trade, occupation or calling at his pleasure and to do any other thing which he can law- 
fully do without let or hindrance by any other person. On the other hand for the very protection of 
these liberties the society must arm itself with certain powers.. .No man’s liberty would be worth its 
name if it can be voilated with impunity by any wrongdoer and if his property or possessions could be 
prayed upon by a thief or a marauder. The society, therefore-has got to exercise certain powers for 
the protection of these liberties...... What the Constitution, therelore, attempts to do in declarmg 
the rights of the people is to strike a balance between individual liberty and social control.” 


The point for consideration, theréfore, is not so much as to whether every 
interference by State with the individual’s fundamental right is invalid, but whether, 
a particular invasion by a statute is one beyond the provisions of article 19 (6), viz., 
whether it is not a reasonable restriction made in the interest of the public. That 
a person has a fundamental right to carry on a business does not necessarily mean 
that he has fundamental right in adopting a particular mode of conducting the, 
business. In T. B. Ibrahim v. Regional Transport Authority, Tanjore}, a similar con- 
tention was rejected. In that case the transport authority. altered a’ bus terminus 
from its original place to a different one. By reason thereof the owner of the site 
was deprived of the income he used to enjoy when his property was used as the bus- 
stand. The Supreme Court refused to recognize any fundamental right in the indi- 
vidual to carry on business wherever he choose, and held that his right must be 
subject to any reasonable restriction imposed by the executive authority in the 
interest of the public convenience, and that, although the restriction might have 
the effect of eliminating the use to which the bus-stand had been put till that 
date, it could not be regarded as unreasonable. 


On the footing that what the Act aims at is a prohibition and not a mere regu- 
lation of the beedi manufacturing business, it was contended that the legislation 
would be invalid ; the reason advanced was that article 19(6) empowers the legis- 
ture (provided the other conditions are satisfied) only to restrict the right guaranteed 
under article 19(1) (g) and not to prohibit or put an end to it, as the word 
restriction connotes an idea of the right continuing to exist in some form. Learned 
Counsel relied upon the decision reported in Municipal Corporation of City of Toronto 
v. Virgo*, Attorney-General for Ontorio v. Attorney-(ieneral for the Dominion®, Lach- 
meswar Prasad Shukul v. Girdhari Lal Chaudhuri’, Stone v. Farmers Loan and Trust Co, 
and Weaver v. Palmer Bros.. That question hasbeen left open by the Supreme Court 
in Mohd. Hanif Quareshi v. The State of Bihar’. It is unnecessary, for the purpose of 
the present case, to decide whether the restrictions contemplated by article 19 (6) 
would not include prohibition,as in our opinion,there has been no prohibition of the 
beedi manufacture by the Act. The proprietor could continue to manufacture 
beedis but only certain obligations are imposed on him in so doing. The middle- 
men could still carry on the business after obtaining the licence. The home worker 
too can carry on his business, but he is required to do so in a licensed premises. It, 
therefore, follows that there has been no prohibition of the business of manufacture 
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and sale of beedis, though there is a restriction or regulation in regard to the mode 
of manufacture. ° 


It was next contended that the requirements as to licensing contained in sections 
3 and 4 of the Act are in the nature of a permit system, and, therefore, invalid. It 
was admitted, indeed there cannot be any possibility of doubt on that matter, that 
no naked or arbitrary power is granted to the authority to issue or refuse a licence. 
‘The statute has fixed standards, and indicated the grounds which would be relevant 
for the issue of a licence. The power given is a quasi judicial one with right of 
appeal to the aggrieved person. But yet it is said that there is an element of 
precariousness about the exercise of the power in that a person who obtained a 
licence for one year could not demand as of right for a renewal. That according 
to the learned Counsel would leave continuance of an individual business at the 
mercy of the licensing authority as the provisions of the Act require that licence 
should be renewed every year. This is stated to be midway in the swing of the 
pendulum between a licence properly so called and a permit. According to the 
learned Counsel where regulations are made in the matter of the exercise of an in- 
dividual of his fundamental right by adopting a licensing system, the licence should 
be obtainable as a matter of right on the payment of .the necessary fee, and that 
any system by which the issue of a licence is made dependent on the discretion 
of an authority would carry with it some degree of uncertainty or precariousness 
and a scope for the exercise of an arbitrary power ; it should, therefore, be held 
to be violatiye of the fundamental right. We cannot agree with the contention. 
In Rottschaefer’s Constitutional Law, it is stated at page 466 : 


“It has been judicially affirmed that a State is free, notwithstanding the due process and equal 
protection clauses ‘to adopt whatever economic policy may reasonably be deemed to promote the 
ublic wlefare, and to enforce that policy by legislation adapted to that purpose’. It may, there- 
ore, impose restrictions on the right to enter a business or profession if those restrictions are reasonable 
means for protecting or promoting the general welfare. A common form of regulation of this character 
is requiring a licence as a condition precedent to pursuing certain businesses and professions. The 
essence of such a requirement is generally the necessity for procuring the consent of the State before a 
person may lawfully pursue the licensed business or calling. The due process clause permits a State 
to impose this condition upon the right to pursue practically all, if not all, the ordinary businesses 
and callings, even those that it could not validly prohibit absolutely........ The reasoning on which 
the power to impose this requirement in those cases was based is broad enough to warrant the conclusion 
that the mere imposition of this requirement would in no case violate due process. 


It cannot, therefore, be said that the mere requirement that the beedi 
industrial premises should be licensed would be invalid. But any system of 
licensing which leaves the issue of the licence to the unfettered discretion of the 
executive would amount to a permit system and would be invalid restraint on the 
exercise of the fundamental right. That, however, cannot be said of -the powers 
granted under sections 4 and 5 of the Act. : 


Under section 4 of the Act, the authority could only act in conformity with 
the provisions of the Act, failing which the aggrieved party could appeal. If 
even the appellate authority acts arbitrarily, it would be open to this Court to correct 
such errors under article 266. A quasi judicial power cannot be said to be either 
naked or arbitrary. It has to be exercised objectively in‘ accordance with the stan- 
dards laid down by the statute. There could, therefore, be no valid objection to 
the regulation of beedi business by reason of the provisions of sections 3 to 5 of thé 
Act. 


The substantial question, then, to be considered is whether the restrictions 
imposed by the Act are reasonable and in the interests of the public. Considerable 
relianct was placed on the observations of the Supreme Court in Chintaman Rao v. 
The State of Madhya Pradesh’, In that case, the law of a State with the object of 
providing labour for agricultural operations, prohibited the beedi manufacture 
during the agricultural season. It was held that the object of the statute, namely, 
to provide measurers for the supply of adequate labour for agricultural purpose 
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in the beedi manufacturing areas of the province could be achieved by legislation 
restraining the employment of agricultural labourers alone in the beedi manufacture 
during that agricultural season without prohibiting all the persons, whether agri- 
cultural labourers or other labourers, from engaging themselves in beedi manufacture. 
The provisions of the Act were, therefore, held to have no reasonable relation to the 
object in view. Mahajan J., observed that the phrase reasonable restriction would 
be inconsistent with a restriction which arbitrarily or excessively invaded the funda- 
mental right, and that, in order to be valid, the restriction should strike a proper 
balance between the freedom guaranteed under article 19 (1) (g) and the social 
control permited by article 19 (6). The learned Judge observed at page 763 : 

“The statute in substance and effect suspends altogether the right mentioned in article 19 (1) (e) 
during the agricultural seasons and such suspensions may lead to such dislocation of the industry as 
to prove its ultimate ruin. The object of the statute is to provide measures for the supply of adequate 
labour for agricultural purposes in beedi manufacturing areas of the Province and it could well be 
achieved by legislation restraining the employment o agricultural labour in the manufacture of 
beedis during the agricultural season. Even in point of time a restriction may well have been rea- 
sonable if it amounted to a regulation of the hours of work in the business. Such legislation though 
it would limit the field for recruiting persons for the manufacture of beedis and regulate the hours of 
the working of theindustry, would not have amounted to a complete stoppage of the business of manu- 
facture and might well have been within the ambit of clause (6). ‘The effect of the provisions of the 
Act, however, no reasonable relation to the object in view but is so drastic in scope that it gocs 
much in excess of that object.” 


The enactment in that case which prohibited beedi manufacture entirely during 
the agricultural season was in excess of what was necessary and there was no reason- 
able or just relation between the restrictions imposed and the object sought to be 
achieved by the legislation. In the present case, however, the legislation is directed 
to regulate the conditions of working of the labourers engaged in the beedi business. 
No question of stoppage of the business at all arises. The legislation only limits the 
number of (sic) doing the business and that too is done with a view to secure a 
benefit for the workers. In the absence of such restrictions the object of Act 
cannot be achieved. 


Mr. Nambiar contended that there was no necessity for imposing a restriction 
as the existing factory and labour legislation would be sufficient to improve the 
position of the workers. We have already pointed out that the existing legislation 
was quite inadequate to achieve the object of the legislature, as evasion was easy 
and frequently resorted to, and that the Act was enacted with a view only to check 
the evasion of those statutes. 


Learned Counsel next contended that the Act has imposed unreasonable res- 
trictions on proprietors of beedi business by giving a wide definition of the term 
emplayer which will bring within its fold a number of persons who would be made 
liable vicariously for the duties and penalties imposed by the Act. 


The term employer as defined would include the following persons : (i) a person 
who has ultimate control over the affairs of any beedi industrial premises, (ii) a 
person who has by reason of his advancing money, supplying goods or otherwise, 
a substantial interest in the control of the affairs of any beedi industrial premises, 
(iii) a proprietor or a registered user of a trade mark registered under the Trade 
Marks Act in relation to beedi and (iv) any other person to whom the affairs of 
any beedi industrial premises are entrusted. 


Under the Act, the employer has the duty of implementing the various re- 
quirements prescribed therein and he would be liable for any omission to comply 
with them. There could be no objection to the definition so far as it covers the 
first of the four categories mentioned above. There is nothig unreasonable in 
making a person who has ultimate control over the beedi industrial premises res- 
ponsible for the enforcement of the provisions of the Act. The factories Act con- 
tains a similar definition. See the definition of occupier. The second category 
presents some difficulty. The object of this part of the definition was to apply the 
Act to proprietors of beedi business who adopting the device of ostensibly entering 
into a contract with middle men escaped liability of employers under the factory 
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and labour welfare Jegislations. The learned Advocate-General sought to contend 
by a reference to a number of English cases that middle men or branch managers 
of the type that have come into beedi business, could not be held to have an indepen- 
dant calling, but would in reality be servants of the proprietor and would be the 
employees of the proprietor. We consider that it is unnecessary to consider those 
decisions for the following reasons. 


The Supreme Court has considered the position of a contractor in Shri Chintaman. 
Rao & another v. The State of Madhya Pradesh1, and held that Sattedars or persons, 
who were analogous to the branch managers in this part of the country who, for 
a consideration, in their own factories or by arrangement with third parties got the 
beedis made, would not be the employees of the proprietor but only independent 
contractors, The Supreme Court also pointed out that it could not be laid down 
as general proposition that under no circumstances could the Sattedar be considered 
as a worker, and that the question had to be decided upon the terms of contract 
entered into between him and the employer. Recently one of us had to consider 
a similar question in a decision reported in Abdul Rahim & Co. v. N.A. Beedi Workers 
Union®. The various tests that could properly be applied for determining whether 
the relationship of employer and employee subsisted between aproprietor, middlemen. 
and workers was considered in that case. The question, therefore, cannot be ap- 
proached as a pure question of law. Secondly, the statute with a view to solve this 
uncertainty and with the particular object of bringing within the ambit of the Act 
persons, wht are de facto the employers, had created a fiction by making a person. 
who has a substantial interest in the business, an employer. 


The terms, as defined, will include a person who gets beedis manufactured on 
the contract system, but having a control over the business, though under the com- 
mon law he may not be one such. The result of it will be, that such a person should 
either do the business subject to all the liabilities imposed by the Act or cease to do 
that type of business. The question is whether such a comprehensive difinition is 
reasonable. That the question has to be considered.on the basis of the historical 
and other background of the legislation is settled by the authorities. In Rottschaefer 
on Constitutional Law, at page 459, it is observed— 

“The reasonableness of the Legislature’s action, however, cannot ordinarily be determined with- 
out considering the factual situation existing when the legislation was enacted. It is only oe 
account thereof that a Court can determine the reasonableness of the legislative ent that 
existed and that the means adopted for dealing with them had a real and substantial relation to the 
attainment of the object aimed at. It is, therefore, essential that the factual background of such legi 
lation be considered, and this requires that it be before the Court when it passes on its validity. the 
facts may be of such character that the Court can take judicial notice of them, but, ifnot of that class, 
they are properly the subject of evidence which should be presented to the Court so that the decision 
of the constitutional issue can be based on adequate support. This consideration is primarily 
important in its relation to the presumption of validity that attaches to all legislative action.” 

We have already referred to the circumstances under which the legislation came to 
be enacted. More than one committee found that the Factories Act, etc., were 
skilfully evaded by the simple device of engaging contractors and that for the well 
being of the large number of workers, the factory system should be introduced. The 
purposes of the legislation could not be achieved if the definition of the term employer 
were to be confined only to de jure employer. Very often, the so-called independent 
contractor was a man of straw, there was very little independence in him, as the pro- 
visions of the typical contract to which-we made reference earlier would show. In 
a case where the manufacturing process is controlled by a person having a subs- 
tantial interest therein, the economic reality is, that that person is the employer. 
The fiction enacted by the section is for the purpose of making such a person who 
could be said to be the ds facto proprietor responsible as an employer. No doubt 
the Act imposes a fair amount of vicarious liabilities on the proprietor of the trade 
mark, if he wants to have his beedis manufactured in premises other than those over 
which he has a direct control. Imposition of vicarious liability is by itself and with 
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nothing more cannot always be viewed as unconstitutional. Jn the present case, 
we have pointed out that the legal fiction of making such a proprietor an employer 
subjected to all the statutory rights and liabilities of an employer really accords with 
the economic reality. The imposition of liabilities, apparently vicarious, does not 
amount to an unconstitutional restriction of the fundamental rights of the 
proprietor. i ; 


It was contended that on the terms of the definition, a person who 
merely purchases from another, beedi and sells it as a owner would be lable. That 
however is not correct. The terms of the section provides that, an employer should 
have a substantial interest in the control of the affairs of the beedi business by reason 
of his advancing money, supplying goods or otherwise. The liability of such an 
employer would be analogous to that of a guarantor and having regard to the fact 
that such a person has a control over the business, it cannot be said that the legislation 
imposing an obligation on him, to see to his branch manager complying with the 
provisions of the Act is unreasonable. Further the question whether a person has 
sufficient interest so as to make him liable as an employer would be a justiciable dne, 
It cannot, therefore, be said that the definition was in any measure unrelated to the 
object which the Legislature had in view to set right the evil that enveloped the system 
of beedi manufacture. We are, therefore, of opinion that the first and second limbs 
-of the definition are reasonable and, therefore, valid. 


That however cannot be said of the third limb which makes a trade mark holder 

-or registered user liable. On the terms of the definition, a person who mertly pur- 
-chased beedis in the market, and sold them by using his own trade mark would be 
liable for the defaults of the person from whom he purchased the beedis. The 

learned Advocate-General contended that the definition in section 2 (g) (i) should be 
read in conjection with the provisions of section 4 (3) (e) which enacts that the supp- 

lier of the beedis should be exclusively connected with the proprietor or registered 
user of the trade mark, and that therefore, the statute aimed at those cases in which 

beedis were manufactured by an independent contractor exclusively for the pro- 

prietor of a trade mark. No such restricted interpretation could be given to section 
2 (g) (i). In its actual application the provision will produce perhaps unintended 

results contrary to the constitutional guarantees. Suppose a manufacturer of beedis 

supplied to various owners who have separate trade marks ; it will be unreasonable 

to hold that one trade mark owner should be answerable for the beedis manufactured 

for another. Yet that is what would happen, if the definition is allowed to remain. 

In our opinion the definition contained in section 2 (g) which included proprietor 

-or the registered user of trade mark is unreasonable and unrelated to the mischief 
sought to be remedied. ‘The case ofa proprietor of a trade mark who is substantially 
interested and has control over the affairs of another beedi industrial premises would 

be covered by second limb of the definition, and there would really be no necessity 

for the third. It is not necessary for the purpose of securing proper conditions of 

-work for the beedi workers that all purchasers of beedis manufactured by them if 
they happen to market under their own trade mark should be made liable as their 

‘employers. We are, therefore, of opinion that section 2 (g) (i) is invalid and has 

to be struck down. 


It cannot be disputed that the case ofa manager or similar authority covered 
by section 2 (g) (ii) would be constitutional, 


The next objection to the licensing provision is that the criteria laid.down by 
section 4 are vague and unrelated to the requirements of trade, and would be arbi- 
trary in operation, far in excess of the public interest or public welfare. It is not, 
however, stated as to how any lesser standard would have met the evil in the trade. 
“There was ample material before the Legislature to show that a substantial portion 
of the employers are running it by remaining behind the screen and the requirements 
set out in section 4 were evidently prescribed in order to ascertain who the real 
employer was. As stated already the grant of a licence could not be arbitrary 
‘but judicial. i 7 8 a ee 


ra) 
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It is contended that the various provisions in the enactment would render it 
impossible for the wòrker manufacturing beedis in his own house ; and that sections 
8 to 28 are unreasonable in regard to a private residence. Further objection was 
taken to the provision which empowers the Inspector to inspect the premises in which 
furdah ladies might be residing. Such difficulties can never arise as the effect of the 
Act will be to confine the beedi manufacturing process to factories. 


There is no basis for the contention that the women workers would be rendered ` 
without employment. In the report of Mr. Narayanaswami Naidu, it is stated that 
almost all the workers except in Mukkudal area were full time labourers. It is not 
shown how all of them would be rendered unemployed by the mere process of con- 
verting the industry into a factory controlled one. Even in the M dal area, it 
is not shown how many workers would be rendered unemployed by the adoption of 
the factory system. It is no doubt contended that some workers particularly the 
part-time workers and some purdah ladies, would lose their employment if the pro- 
visions of the Act were to be enforced. That may beso. No materials are placed 
before us to find as to how many of the workers will have to go unemployed. The 
fact that factory system is to be introduced cannot mean that all women will go out 
of work. Many may be willing to work in the factories, and with the prospects of 
fair pay, regulated work and better conditions of labour, many of the present workers 
might prefer to do the work in the factories. Further the Act has provided for a 
part of the beedi rolling work being done outside the licensed premises. Wetting 
or cutting ofswrapper leaves is an integral part of the manufacturing process. Sec- 
tion 29 provides that on an application made by an employer the Government could 
permit the wetting or cutting of wrapper leaves by female employees outside the 
beedi industrial premises. This would undoubtedly provide employment for certain 
furdka women who are unwilling to go to the factory, and the employer too will 
have the advantage of cheaper or competitive labour for it. 


It is stated that one of the main objects of the legislation was to foster trade 
unionism amongst the beedi workers and that it could not be a proper purpose for a 
legislation. We do not consider that there is any substance in the objection. The 
legislation was necessitated by the evils in the contract system to which references 
have been made. It was found that there existed an exploitation of the workers 
by the contractors or the employers. It cannot be said that in the context in which 
the Act was passed, provisions which would enable trade unionism amongst the 
workers so as to invest the workers with a legitimate bargaining power with the 
employer, would be unreasonable. 


_ __Mr. Nambiar referred to us Natarajan’s report to show that the Act would result 
in the imposition of pecuniary liability on small investors beyond their capacity. 
The report recommended that State aid should be given to small investors. That 
cannot mean that the industry cannot bear the financial burdens resulting from the 
observance of its provisions. State aid is not State subsidy. It cannot however 
follow that by reason of the Act the business would become uneconomical. That. 
however is not relevant for the present purpose. It is stated that a number of manu- 
facturers in Coimbatore district have issued notices of closure with a view to establish 
and to obtain their requirements from the neighbouring States. Whether such 
conduct on the part of the proprietors is the result of an anxiety to make their accus- 
tomed profit or one dictated by economic necessity or a part of a scheme to stage a 
demonstration against the legislation, it is unnecessary for us to enquire. There 
is no material placed before us to show that the legislation will have the effect of 
driving out the industry from the State. f 

The question as to the necessity of a legislation is entirely for the State to decide. 
Its constitutionality alone is before us. It cannot be said that merely because a 
beedi manufacturer may not be able to make the same extent of profit after the Act 
as before, is a ground for declaring the statute unconstitutional. Nor can it mean 
that he-has a right to the continuance of the existing conditions of labour in the indus- 
try working in squalid surroundings, employing child labour and providing scope 
for the exploitation of the indigent and the weak members of society. 

9 — 
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. The proper approach to the question whether particular legislation which has 
the effect of depriving certain persons of their employment, is’ valid or not is laid 
down in Mohd. Hanif Quareshi v. The State of Bihar, thus : 


Clause (6) of Article 19 protects a law which imposes in the interest of the general public rea- 
sonable restrictions on the exercise of the right conferred by sub-clause (g) of clause (1) of Article 19. 
Quite obviously it is left to the Court, in case of dispute, to determine the reasonableness of the 
restrictions imposed by the law. In determining that question the Court, we conceive, cannot 
proceed on a general notion of what is reasonable in the abstract or even ona consideration of what is 
reasonable from the point of view of the person or persons on whom the restrictions are imposed. ‘The 
right conferred by sub-clause (g) is expressed in general language and if there had been no qualifying 
provisions like clause (6), the right so conferred would have been an absolute one. To the person 
who has this right, any restriction will be irksome and ma well be regarded as unreasonable. But 
the question cannot be decided on that basis. Whatthe Court has to doisto consider whether the 
restrictions imposed are reasonable in the interest of the general public. 


In that case the validity of a legislation on prohibiting cow slaughter was 
questioned. The effect of the legislation was to render a large number of butchers 
without employment. That did not however prevent the Supreme Court from 
pronouncing upon the validity of the legislation. Restrictions were imposed by 
the Madras Commercial Crops Market Act. This Court and on appeal the Supreme 
Court upheld the validity of that enactment (Vide Kutti Keya v. State of Madras *, 
Arunachala Nadar v. State of Madras*). 

Learned counsel for the petitioners urged that the impugned Act also offended 
against the fundamental right guaranteed by Article 19 (1) (f); the registered 
holder of a trade-mark could not purchase beedis manufactured by others without 
subjecting himself to the vicarious liabilities imposed by the Act on such a person as 
an employer. We have struck down section 2 (g) (i) of the Act as an unconstitu- 
tional restriction even of the fundamental right under Article 19 (1) (g), If that 
goes, the rest of the Act does not operate as an unconstitutional restriction of the 
freedom guaranteed by Article 19 (1) (g) and there is little basis for an indepndent 
attack on the validity of the Act based on Article rg (1) (f) of the Constitution, 
i.e., independent of the arguments we have considered and rejected in relation to 
Article 19 (1) (g). 

The reasonableness of the restrictions imposed by the Act was impugned by 
reference to Article 43 of the Constitution which directs that the State shall endeavour 
to promote cottage industry on an individual or co-operative basis in rural areas. 
It was said that the legislation instead of fostering the cottage industry would really 
kill it. As we pointed out already except in the Mukkudal area, beedi making is 
not a subsidiary but a primary occupation for most of the employees. The features 
of a cottage industry are generally understood to be (i) indigenous products should be 
used in it, (ii) the worker should take to it as a subsidiary occupation, (iii) the worker is 
his own master investing his own though small capital; and (iv) it should be done in 
the home of the worker. It will be misnomer to call the beedi industry as a cottage 
industry as none except perhaps the last condition is present in it and is satisfied. 
Even that is absent where the branch manager collects less than twenty persons in a 
ae and gets the work done. On the other hand the. materials before the Legis- 

ature indicated that the industry satisfied all the criteria of sweated labour. 


Objection was taken to the validity of section 40 which invests the Government 
with a power to exempt from all or any of the provisions of the Act or rules made there- 
under any beedi industral premises, any beedi industry or any class of employees 
on the ground thatit would enable the Government to act in a discriminatory 
manner. We are unable to accept the argument that an arbitrary power is given to 
the Government under that provision. 

There is ample material to show that in regard to the beedi inustry in this State, 
there existed a state of affiairs which made it imperative for the Legislature to inter- 
vene in the interests of the public. It was necessary for the successful working of the 
enactment that certain restrictions should be imposed on individuals m regard to the 
a ec Re a $ 
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tanner of doing business. We are of the opinion that except for the provisions of 
section 2 (g) (i), the restrictions and limitations imposed on the freedom of business 
are reasonably related to the object sought to be achieved by the Legislature in the 
interests and welfare of the public for dealing effectively with the evil which had, in 
-course of years, become feature of beedi manufacture in the State. We are, therefore, 
of opinion that section 2 (g) (i) should be struck down as contravening the fundamental 
right guaranteed under Article 1g (1) ( g) of the Constitution, but that the rest of the 
Madras Beedi Industrial Premises (Regulation of Conditions of Work) Act, 1958, 
is valid. A writ in appropriate form containing the above direction will issue. There 
will be no order as to costs. : 


R.M. ———_— Wril issued accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JusTiogE VENKATADRI. 
-P. Chandriah Chetty and another .. Appellants* 


v. 
Valchi Madhaviah Chetty and others .. Respondents. 


Poria a ae entitled to interest on their capital—Interest on monsy overdrawn by a partner— 
When awarded, 


It is now well-settled that it is not the practice of Courts to allow interest on moneys overdrawn 
by a partner from the partnership funds unless of course there is a clear agreement to that effect or 
there are special circumstances rendering it necessary that interest should be charged. Similarly 
where interest on capital is payable between the partners it stops running from the date of dissolution 
unless otherwise agreed. E order to entitle a partner to interest on moneys brought by him into 
the partnership business there must be (a) an express agreement to that effect ; or (b) practice of 
the said partnership ; a course of dealing between the partners usually shown from the partnership 


books or other facts and circumstances from which such an ement may beimplied ; or (c) any 
trade custom to that effect ; or (d) a statutory provision which entitles him to such interest (¢.g.) 
section 1g (d) of the Partnership Act which recognises the right ofa partner to charge interest on 
-advances made by him as distinguished from the capital. 


Appeal against the Decree of the City Civil Court at Madras in Original Suit 
"No. 345 of 1944. 
A. Durairaj, C. Vasudevan and P. Venkataswwamy, for Appellant. 


A. Sundaresan, G. Ramakrishna Ayyar and P. Ramanujam Chetty, for Respondents. 
The Judgment of the Court was delivered by 


Venkatadri, 7.—This appeal is against the revised final decree passed by the First 
-Assistant Judge, City Civil Court; Madras, in a suit for taking of accounts of a dissolv- 
ed partnership. Some facts are necessary to show why there was a revised final decree 
in the City Civil Court, Madras. 


Originally there was a partnership under the name and style of Messrs. Voora 
Sriramulu Chetti & Co. The partners of the said firm were three in number 
“Voora Sriramulu Chetti, Valchi Madhaviah Chetti, the first defendant in the suit, 
and Voora Seetharama, who died on 26th April, 1943, leaving behind his widow 
who was added as the second defendant in the suit. Pending the suit she also died and 
defendants 4 to 6 were brought on record as her legal representatives. Voora 
.Sriramulu Chetti had a share of five annas, the first defendant a share of nine annas 
-and Seetharama Chetti a share of two annas in the rupee. Sriramulu Ghetti died 
on 16th January, 1941. The plaintiffs as representing the estate of the late Voora 
.Sriramulu Chetti filed the suit for taking of accounts of the partnership, which became 
-dissolved on 31st March, 1941. A preliminary decree was passed on 20th March, 
1945, for taking of accounts and in pursuance thereof a Commissioner was appointed 
-and thereafter an auditor and after considering their reports a final decree was 
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passed on 14th April, 1949, directing the first defendant and the estate of the second 
defndant’s husband in the hands of her executors defendants 4 to6 to pay the 
plaintiffs a total sum of about Rs. 37,000 with interest thereon from 1st April, 1941, 
till realisation. 


Defendants 4 and 5 preferred an appeal against the said preliminary decree. 
In the appeal the main point that was argued was about a debit entry of Rs. 28,000 
against Voora Sriramulu Chetty found in the ledger of the firm for the year 1938-39- 
The plaintiffs attacked this entry as false and as having been fraudulently interpolated 
after the death of Voora Sriramulu Chetti. It was held that the debit was properly 
made and that the finding of the learned trial Judge that the debit entry of Rs.28,000 
could not be true and that it was fraudulently interpolated after the death of Voora. 
Sriramulu Chetti was not right. In the end, the appeal preferred by defendants 4 
a 5 was allowed and the case was remanded tothe trial Judge for passing a fresh. 
final decree. 


While remanding the matter to the City Civil Court, further directions were 
given that none.of the partners will be entitled to or liable for interest in respect 
of the credits or debits before 1st April, 1939, but that, on and after that date, 
all the partners will be entitled to and liable for interest at 6 per cent. per annum in 
respect of the credits or debits. The appellate Court also gave a finding in regard 
to the stock of the firm valued at Rs. 2,180-1-6 that it would belong to the firm and 
not to any one of the partners of the firm and that this amount will be an item divi- 
sible among the partners according to their shares. The third matter was in regard 
to the omission to debit a sum of Rs. 4,000 odd against Voora Sriramulu which was 
pas to be taken into consideration at the time of the passing of the revised final 

ecree. 


In these circumstances, the above suit after remand came before the learned 
City Civil Judge, for passing a revised final decree. Once again the respective parties 
began to advance arguments and canvass the correctness of the accounts maintained 
by the first defendant and the reports of the Commissioner and the auditor. It was 
not open to the plaintiffs to attack the entries in the books of account as they them- 
selves admitted in the plaint that the dispute was only in regard to the debit entry 
subsequent to the death of Voora Sriramulu. In effect the plaintiffs as the 
executors of the late Voora Sriramulu Chetti conceded that the accounts maintained 
by the first defendant were kept in the regular course of business, but they only dis- 
puted as an interpolation the debit entry after the death of Voora Sriramulu Chetti. 
In the prior appeal the finding was that the debit entry of Rs. 28,000 was not fraudu- 
lently interpolated after the death of Voora Sriramulu Chetti. The plaintiffs as 
the executors of the estate of the late Voora Sriramulu Chetti could not once again. 
dispute the correctness of the debit entry of Rs. 28,000. 


At the time of the passing of the final decree, the learned City Civil Judge had 
necessarily to take into consideration the debit entry of Rs. 28,000. Statement of 
the accounts of the respective partners were elaborately compiled by the learned 
counsel appearing for defendants 4 to6. Schedule A gives the amounts overdrawn 
by the respective partners up to 31st March, 1941. Schedule B gives the total assets 
available for division and the respective shares of the partners. Schedule C gives 
the particulars of the amount to be brought in by the plaintiffs for distribution. 
amongst the other partners. It is common ground that the late Voora Sriramulu 
had advanced a sum of Rs. 50,000 as capital. But it is clear from the accounts 
and there is no dispute about it—that Sriramulu had not only drawn every pie of 
this amount by 14th November, 1937, but had overdrawn to the extent of Rs. 1,000. 
Now, as per the directions of the High Court, he had to be credited or debited with 
interest on the sums deposited or drawn out at the rate of 6 per cent. per annum. 
On the revised statement filed by the learned counsel for defendants 4 to 6, the 
learned Judge gave a finding that a sum of Rs. 23,238-5-0 was the total overdrawings 
of the late Voora Sriramulu Chetti up to 31st March, 1941, and that in regard to 
the total assets of the firm as on 1st April, 1941, the late Voora Sriramulu Chettt 
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will be entitled to a sum of Rs. 18,188-1-7. After adjusting the assets and liabilities 
of the late Voora Sritamulu Chetti, it was found that the plaintiffs representing the 
estate of Voora Sriramulu had to bring back to the firm for distribution among 
other partners a sum of Rs. 5,050-3-5. 


It was not disputed that the plaintiff, received a sum of Rs. 9,964-12-3 on 12th 
August, 1942, before the institution of the suit. This sum was received by the 
plaintiffs from the defendants when they were called upon to pay to the estate of 
the said Voora Sriramulu Chetti, i.e., monies due on account of capital, interest 
thereon and profits. Now as it is found that the executors of the late Voora 
Sriramulu Chetti have to bring back large sums of money to the dissolved firm, they 
should return this sum of Rs. 9,964-12-3. Thus, in all the plaintiffs executors of 
the late Voora Sriramulu Chetti were liable to bring back a total sumof Rs.1 5428-3-8 
as on 13th August, 1942. This amount would be available for distribution 
among the other partners. 


The learned City Civil Judge while passing the decree awarded interest at 
six per cent. on the principal sum of Rs. 15,428 from 12th August, 1942 upto the 
date of the passing of the final decree on 11th November, 1955. The interest comes 
to Rs. 11,932-2-7. The total sum thus found due and payable by the estate of the 
late Voora Sriramulu is about Rs. 27,360-6-3 and the plaintiffs were directed to 
bring back this sum and put it into the hands of the defendants so as to be.available 
for the division among the other partners, defendants 4 and 5. We are not concerned 
in this appeaPas to what the respective shares of the defendants 4 and 5 are in that 
amount. oP 3 


It isunder these circumstances the plaintiffs have filed the above appeal against 
the judgment and decree of the learned City Civil Judge. The main contention of 
the appellants in the appeal is that the learned City Civil Judge committed an 
error in allowing interest for the sums due and payable by the executors of the late 
Voora Sriramulu Chetti from 1942 up to the date of the passing of the final decree. 
The effect of the decree passed by the learned Judge is that the executors should 
pay a large amount of interest, viz., about Rs. 11,932-2-7 from the date of dis- 
solution of partnership up to the date of the passing of the final decree. The ques- 
tion that now arises for our consideration is whether the learned City Civil Judge is 
right in directing the plaintiffs to pay interest for any period subsequent to rath 
August, 1942. The learned advocate for the plaintiffs Mr. K. Krishnaswami 
Ayyangar contended that the plaintiffs are not liable to pay interest subsequent to 
the dissolution of the partnership. 


It is well settled that it is not the practice of Courts to allow interest on moneys 
overdrawn by a partner from partnership funds, unless of course there is a clear 
agreement to that effect or there are special circumstances rendering it nec 
that interest should be charged. It is also equally well established that where 
interest on capital is payable between the partners it stops running from the date of 
dissolution unless otherwise agreed. So, in taking accounts of the partnership, 
interest after the date of dissolution will not generally. be allowed to the partners on 
their respective capital, though interest was allowed by agreement during the partner- 
ship with annual rests. Learned counsel for the plaintiffs quoted the leading case 
on this point, viz., Suleman v. Abdul Latif,1, where it was held by their Lordships of 
the Privy Council that interest in such a case will only be allowed from the date 
of the final decree and not from the date of dissolution or the filing of the suit. Lord 
Russel of Killowen delivering the judgment of the Board observed; 


‘This is not an action to recover some debt, of which it can be said that it was due at the date of 
the plaint. It is an action to dissolve and windup the affairs ofa partnership ;-and until the accounts 
have been taken, it is impossible to say what, if anything, is due from any partner to his co-partners. 
In their Lordships’ opinion interest should only be allowed (there being no agreement to the con- 
trary) to the plaintiffs from the date of the final décree by which the amount, if any, is found due 
from the defendants to the plaintiffs.” ` 

Ss Zo 
I. (1930) 59 M.L.J. 121 : L.R.57 I.A. 245 : I.L.R. 58 Cal. 208 (P.C.). : 
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Long before the judgment was delivered by the Privy Council, in Umamaheswar Mu- 
dali y. MunuswamiMudali}, a Bench of this Court consisting of Coutts Trotter, C.J. 
and Viswanatha Sastri, J., held that it is not the practice to allow interest on money 
drawn by a partner from the partnership funds—be it capital or interest—unless it 
is so provided in the deed. They also observed that interest cannot be allowed on 
advances after dissolution of the partnership. Subsequently, in Veeraswami v. 
Chetti Naidu®, Satyanarayana Rao, J., followed the decision in Suleman v. Abdul Latif? ,„ 
and beld that in a suit for dissolution of an existing partnership and for-accounts, 
the plaintiff is entitled to interest on the amount decreed only from the date of the 
final decree and not from the date of the plaint. All the above decisións were based 
on the principles laid down in some of the leading English cases and also by text- 
book writers.. i He 

In Halsbury’s Laws of England, Vol. 28(Lord Simond’s edition) in paragraph 
1043 at page 538, it is stated : . 

Except as provided-by statute interest between partners is not allowed unless there is express 
stipulation, or particular course of dealing between partners as shown by the partnership books or a 
trade custom to the contrary. But the Court allows interest on the restitution of moncy from the firm 
which has been expended or withheld by a partner, and on secret profits made by a partner in breach. 
of good faith towards his partners.” . : 
While laying this principle of law on this subject ‘at the footnote the decision in 
Suleman v. Abdul Latif?, was referred to, and there is also reference to tlie two leading 
cases on this subject, viz., Barfield v. Lough Borough*, and Watney y Wells’. In 
Barfield v. Lough Borough, a similar question arose whether the partners are liable 
to pay interest after dissolution of partnership. At page, 7, Lord Selborne, L.C., 
observed :— eS : : 

« For charging interest against either partner after the dissolution on sums not retained to his 

own use and not shown to have been received or employed otherwise than in the proper course of the 
realisation of the assets and liquidation of the concern, I see no ground.” 
In the second case Watney v. Wells’, it was held that after the dissolution, in- 
terest was no longer payable under the document ; and that until division of the 
proceeds of the sale each partner would take what was found to be his share, of the 
capital at the time of the dissolution, with the accumulation thereof, and the residue 
must be equally divided between them. There is also another English case, Viz., 
Meymott v. Meymott®, referred by this Court in Umamaheswara Mudaly v. 
Manuswami Mudali1. In that case the Master of the Rolls said :— 

“J do not see how I can give interest ; there is nothing to that effect in the partnership deed 
and I must introduce something into it before I can do so.’ 


In Lindley on Partnership, 11th edition, page 478, under the marginal note 
& Interest on overdrawings and balance on hand ”, the learned author states : 
ee SN Except, however, where there has been a fraudulent retention or improper application of 
money, it is not the practice of Court to charge a partner with interest on money of the firm in his 
hands. For example, under ordinary circumstances a’partner is not charged with interest on sums 
drawn out by him or advanced to him.” 

Even under our Indian Partnership Act, as a general rule interest on capital 
subscribed by partners is not allowed in taking accounts between them unless there 
is an agreement or trade custom to that effect. In such a case the fact that the bulk 
of the capital or all the capital necessary for the business was subscribed by one 
partner will not make any difference. i 

In order to entitle a person to interest on moneys brought by him into the part- 
nership business, there must be (a) an express agreement to that effect, or (b) practice 
of the particular partnership ; a course of dealing between the partners (usually 
shown from the partnership books) or other facts and circumstances from which 


1. (1925) 50 M.LJ. 428. 4. L.R. (1872) 8 Ch. A. 1. 

2. (1947) 2 M.LJ. 430. č (aea 2 Ch. A. 250. 

3. (1930 g MLT tar: L.R. 571A. 245 $> 1862) 31 BR. 445: 544B.R. IRI. -~ 
LL.R. 58 . 208 (P.C).  o; 
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such an agreement may be implied ; or (c) any trade custom to that effect ; or (d) 
a statutory provision which entitles him to such interest ; such, for instance is 
the rule in clause (d) of section 13 of the Partnership Act which recognises the right 
of a partner to-charge interest on advance made by him to the firm as distinguished 
from capital subscriptions. 


Bearing all these principles in mind we have to consider whether the learned 
City Civil Judge is right in directing the plaintiffs to pay interest on the sums now 
found to be payable. Following the well established principles of the law of 
partnership in respect of interest payable on money overdrawn by partners and the 
practice of the Courts not to charge a partner with. interest in respect of moneys 
overdrawn by him from partnership funds, or on the balance remaining-in his hands 
we hold that a partner should not be made liable for interest on his overdrawings. 
Usually the Courts allow interest only under exceptional circumstances where there 
is an express or implied agreement to that effect or when a partner wrongfully with- 
holds money of a partnership business and makes secret profits in breach of his duty 
to other partners, or where some partners have withdrawn money from partnership. 
funds and have established other businesses with that money and have made large 
profits. In such cases, they are not only bound to account for the profits made in 
the other businesses but are chargeable with interest on the money so withdrawn. 


Here is a simple case of dissolution of partnership and claim for accounts. 
There is no,partnership deed. There are no special circumstances rendering it 
necessary to charge interest. There is-no evidence or allegation that there is an 
express or implied agreement to pay interest on the overdrawings. Under these 
circumstances, we hold that the learned City Civil Judge was not right in directing 
the plaintiffs to pay interest on the amounts now found due and payable by them. 
to defendants 4 and 5 for the period prior to the final decree. We therefore modify 
the decree of the lower appellate Court and direct that the plaintiffs are liable in 
law to pay interest only from the date of the passing of the final decree, and not for 
the period prior to it. : 


Learned counsel for the appellants also contended that the plaintiffs should 
not be directed to return the sum of Rs. 9,964-12-3. This amount was received 
by the plaintiffs before the institution of the suit from defendants 4 and 5 when. 
they were called upon to render accounts of the said partnership firm and pay to 
the estate of the said Voora Sriramulu Chetti the moneys due on account of capital, 
interest thereon and profits. Defendants 4 and 5, the surviving partners, looked 
into the accounts of the firm that were settled up to 31st March, 1941 and a cheque 
on the Central Bank for the said sum of Rs. 9,964-12-3 was sent to the plaintiffs 
along with the statement of account. But unfortunately, the plaintiffs representing 
the estate of the late Voora Sriramulu Chetti filed the present suit for taking an 
account of the moneys due to the estate of the said Voora Sriramulu from the firm 
of Voora Sriramulu Chetti & Co., which became dissolved on gist March, 
1941, and for passing a decree for the sum found due. When the matter came 
before the learned City Civil Judge for passing a final decree, it turned out that the 
plaintiffs had to bring back large sums of money including the above sum of 
Rs. 9,964-12-3. Naturally, they should return this amount and we see no reason 
why we should allow the plaintiffs to retain the said sum which the plaintiffs have 
admittedly received before the institution of the suit. 


The appellants’ learned counsel also raised another point, namely, that a 
declaration should be given that the plaintiffs are entitled to or liable for interest 
in respect of their credits or debits even before rst April, 1939. In order to prove 
that they are entitled to interest even before 1939, they attempted to file some addi- 
tional documents and referred to some of the admissions made by the defendants 
themselves that even before 1939 the partners were charging interest in respect of 
their credits and debits before 1939. We think that no useful purpose will be served 
in re-opening this matter, as this question was finally settled in the previous pro- 
ceedings, namely, C.C.C.A. No. I1 of 1950, wherein it was held : 


— 
s 
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“ None of the partners will be entitled to or liable for interest in respect of their credits or debits 
before rst April, 1939. On and from that date, all the pane will be entitled to and_liable for 
interest in respect of their credits and debits. Interest will be at 6 per cent. per annum.” . 


‘The matter having thus been finally settled, it is not proper for the plaintiffs to re- 
open the issue and once again claim interest before 1939. Therefore, we hold 
that the parties are not entitled to charge interest or be liable for interest before 


ist April, 1939 

In the result, we modify ihe decree of the lower Court and direct that the 
plaintiffs will be liable to pay interest only from the date of passing of the final 
decree in respect of the moneys now found due and payable by them to defendants 


1 and 4 to 6. 

The parties to bear their own costs. Court-fee will be paid at-the time of the 
execution. i 

This appeal having been set down for being mentioned on this day, the Court 
made the following 

Orper.—The suit will go back to the Court below,for the passing of a revised 
final decree in accordance with the judgment. - 


RM. —— 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTICE JAGADISAN. 

‘Sayyed Ahmed Ali .. Appellant* 





Decree modified’ 


0; - - 
Bhageerathi Ammal and others j .. .. Respondents. 


Transfer of Property Act (IV of 1882), section 58 (c)—Mortgage by conditional sale or outright sale—Test. 


To decide whether a transaction is a mortgage by conditional sale or an outright sale its true 
nature has got to be determined by the intention of the parties thereto as evidenced by the terms of the 
-document. Where the terms of the document are clear no extrinsic evidence de hors the document 
is admissible. ` But in cases of ambiguity it may be permissible to ascertain the true intention by having 
regard to the surrougding circumstances na which the document came into existence and other 
declaration of intention made by the parties. : 

The recitals in the document that the vendee shall have the right to alienate the property eyen 
“before the expiry of the stipulated period fixed for the re-sale and on the expiry of that period neither 
sthe vendor nor his heirs shall have any manner of right over the property would show that the transac- 

tion is an outright sale. 

Bhaskar v. Shrinarapan; (1960) 1 M.L.J. (S.C.) 87: (1 60) S.C.J. 327: (1960) 1 An. W.R. 

(S.C.), 87 followed. - : Per a) Et a 
; Appeal against the Decree ofthe District Court of Kanyakumari at Nagercoil 
in Appeal Suit No. 525 of 1952 preferred against the Decree of the Court of the 
Principal District Munsif of Nagercoil in Original Suit No. 577 of 1950. 

S. Chellaswamy and P. K. Ramachandran, for Appellant. 

N. R. Sesha Aiyar, for Respondents. 

The Court delivered the following 

Jopcment.—This Second Appeal raises the question whether the document 
‘dated 6th December, 1113 (Exhibit A) in the case is a mortgage by- conditional 
sale or an outright sale with an option to re-purchase. ' 
: ‘The circumstances under which this document came to be executed are not 
in dispute. The defendant in the suit O.S. No. 577 of 1950 on the file of the 
-Principal District Munsif’s Court, Nagercoil, obtained a decree against the plaintiff 


a aa em pe 








th September, 1960. 


*5S.A. No. 1191 of 1958. 18 
7 (24th Bhadra, 1882, Saka). 
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‘in O.S. No. 820 of 1112 on the file of the Additional District Munsif, Nagercoil, 
for recovery of a stim of money. The plaintiff in this suit made an application 
‘before the Debt Conciliation Board in C.A. No. 138 of 1113 for an amicable settle» 
-ment of all his debts under the provisions of an enactment prevailing in Travancore. 
It appears, though there is no specific evidence on the point, that the Debt Concilia- 
tion Board brought about a settlement of the debt and in pursuance of an arrange- 
ment between the plaintiff and the defendant in consonance with the decision of the 
-Board the plaintiff executed in favour of the defendant Exhibit A for a consideration 
of Rs. 1,025. The terms of this document will be referred to later. The plaintiff 
sought to recover possession of the properties comprised in Exhibit A on the ground 
that the transaction embodied in Exhibit A was really a mortgage, though ostensibly 
it took the form of a sale deed and that he is entitled to redeem that mortgage on 
payment of the sum of Rs. 1,025.. The defendant resisted the suit and contended 
that the apparent tenor of the document reflected the true intention of the parties 
to the transaction, that the transaction was one of outright sale, that the time fixed 
for recoveyance had expired, that the time was of the essence of the contract and 
‘that the suit was not maintainable. 


At the trial of the suit before the learned District Munsif of Nagercoil two main 
issues were raised, the first relating to the nature of the transaction under Exhibit 
-A and the other raising the question whether the suit is barred by res judicata in view 
of an earlier proceeding in O.P. No. 19 of 1118 on the file of the District Court, 
Nagercoil.* The trial Court upheld the defendant’s contention and non-suited the 
plaintiff. The plaintiff thereupon preferred an appeal, A.S. No. 525 of 1952 on the 
file of the District Court, Nagercoil. The learned District Judge confirmed the 
Judgment and Decree of the trial Court. This second appeal has therefore been 
preferred by the aggrieved plaintiff. 


The earned District Judge held that the present suit was not barred by ` res 
judicata by reason of the prior proceeding in O.P. No. 19 of 1118. On the question 
whether the suit transaction was a mortgage or an outright sale, the learned Dis- 
trict Judge held that it was a sale. The finding of the learned District Judge that 
the suit was not barred by res judicata has not been challenged before me by the 
learned counsel for the respondent. The only point that arises for consideration 
therefore is whether Exhibit A can be construed to be a mortgage by conditional 
sale or not. 


I shall now set out the relevant terms of Exhibit A. The form of the transaction 
is that of a sale. But that is in no way inconsistent with its being construed as a 
mortgage by conditional sale. Though the provisions of the Transfer of Property 
Act do not in terms apply to the Travancore territory, the principles of that Act 
‘appear to have been uniformly adopted and followed. The definition of a mort- 
gage by conditional sale as contained in the Transfer of Property Act shows that the 
form of the transaction is that of a sale. I therefore attach no importance to the 
nomenclature of the document Exhibit A. That there was a relationship of a debtor 
and a creditor between the parties to Exhibit A cannot be disputed. In fact the 
bulk of the consideration for the transaction was the discharge of the decree debt 
which formed the subject-matter of conciliation before the Debt Conciliation Board. 
“This is a circumstance more in support of the transaction being a mortgage than 
. its being on outright sale. The following clauses in Exhibit A are relevant : 


ety-two 
July, 1940), you , 
* : J registering 
-a sale deed at my cost without raising any dispute whatever. On the expiry of this period, neither 
myself nor my successors will have any manner of right over these properties as pa the above stipula- 


the above stipulated 


10 


—_ 
e 
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‘The true nature of the transaction has got to be determined by the intention 
-of the parties thereto as evidenced by the terms of the document. _ Where the terms 
‘of the document are clear no extrinsic evidence de hors the document is admissible. 
‘But in cases of ambiguity it may be permissible to ascertain the true intention by 
‘having regard to the surrounding circumstances under which the document came 
‘into existence and other declaration of intention made by the parties. In the 
recent decision of the Supreme Court in Bhaskar v. Shrinarayan1, this position has 
been clearly laid down. S 


In’ my judgment there are certain clinching circumstances in the terms of 
Exhibit A which would establish beyond all doubt that the true nature of the transac- 
tion was that of an outrightsale. There is a recital in the document which states that 
the vendee shall have the right to alienate the properties even before the expiry of 
the stipulated period. This shows that title to the properties passed from the vendor 
to the vendee zo instanti on the execution of the document. Ifit were to be a transac- 
tion by way of a mortgage, there cannot be passing of title from the mortgagor 
to the mortgagee except the transfer of a bundle of rights consisting in a mortgage 
as defind under the law. Secondly there is a significant clause stating that on the 
‘expiry of the period fixed under the document neither the vendor nor his heirs shall 
have any manner of right over these properties. This clause emphasises the fact 

-not merely that the optiori for reconveyance has got to be exercised within the 
stipulated period, time being of the essence of the contract, but after the expiry ‘of 
the said period the option holder shall have no manner of right at all to the pro- 
perties. This is hardly consistent with the right of a mortgagor if the transaction. 
were to be treated as one by way of mortgage. There is also the clause that the 
vendee shall be entitled to have his name registered in the thandapper. I am not 
inclined to attach much importance to this a:pect of the matter, as it may be that 
even in a mortgage by conditional sale with a view to facilitate the payment of kist 
such a transfer might be brought about. I am of opinion that on the clear language 
of the instrument, Exhibit A should be construed as being one of an outright sale. 


Mr. Chellaswami, the learned counsel for the appellant, contended that an 
essential criterion to determine the true nature of the transaction would be the market 
value of the properties as on the date of the transaction. The learned District Judge 
has discussed this aspect of the matter and in his view-the consideration mentioned’ 
in Exhibit A cannot be said to be such as to enable the Court to consider the trans- 
action as being one of a mortgagee. It is true that if regard can be had to Exhibit 
D the extract from the settlement register, the value of the properties. would be much 
more than the sum of Rs. 1,025 stated to be the consideration under Exhibit A-1.. 
But unfortunately it is not known on what date the settlement came into existence.. 
It may be that Sri Chellaswami the learned counsel is right when he submitted that 
it was long before the suit transaction. But I cannot say that the finding of fact 
arrived at by the lower appellate Court on this question of valuation is such as to- 
call for interference in second appeal by this Court. I uphold the finding of the 
Court below that Exhibit A is an outright sale. In the result the appeal fails and‘ 
is dismissed” with costs. 

No leave. 

V.S. Appeal dismissed. Leave refused~ 


a 
. $.G.J. : M.L.J. ALR. S.C. Š 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice JAGADISAN. 


we Appellants* 


L. G. Lakshmana Iyer and others 
D. i 
Messrs. S. Pachiappa Mudaliar,.a firm of cloth merchants 
by partner, S. P. Gopalakrishnan i .. Respondent. 


IH of 1930), section 1)— Delivery of the to the carrier for transmission 
the Fees yee mies in BN ie the g i, fapad realad and seni Hp hair iets i 
ths goods passes to the buyer. : 3 
Where the seller takes the railway receipt in respect of the consigned goods in his namé¢ and 
endorses it in favour ofthe buyers and forwarded the Lame to them and also ee the goods to- 
urpose tranamissi > e Passed 
se Re poe ne hold the seller liable for the veloc of hea a % 
Appeal against the Decree of the District Court of Salem in Appeal Suit No. 
224 of 1957, preferred against the Decree of the Court of the District Munsif of 
Salem in Original Suit No. 13 of 1955. > . - 
K. Desikachari, for Appellant. 
T. K. Subramania Pillai and T. L. Radhakrishnan, for Respondent. 
The Court delivered the following 
JupeMEnT.—The respondent in this second appeal sued torecover from the app-l- 
lants a sum 8f Rs. 993-4-8 alleged to be due.on account of dealings which appellants 
had with him from 4th February, 1953 to 5th July, 1954. As per the accounts of the 
respondent of Rs. 582-6-6 was stated to be due by way of principal and Rs. 4IO-14-2 
as interest. The suit filed by the respondent was O.S. No. 1 3 of 1955 on the file 
of the District Munsif’s Court, Salem. The plaintiff is a firm of registered partner- 
ship carrying on business in handloom cloth in Salem Town. Defendants 1 and 2 
were also running a business in textiles and handloom cloth under the name and 
style of Mysore L. G. Lakshmanier and Varadier in Salem Town. It appears that. 
the defendants had also a branch of their business at Mysore. Pending the suit 


railway to be received by the defendants at Mysore. The plaintiff sent 149 pieces 
or items as disclosed by the invoice dated goth September, 1953. On arrival of 
the goods at the destination, the defendants found that the parcel was in tampered 
state and therefore applied for “open delivery”. In the “open delivery” so 
given, 70 pieces or items were found missing and a note to that effect was made 
in Exhibit B-7, original bill dated goth September, 1953- The dispute between 
the parties is as to who should be responsible for the value of these missing pieces. 


The learned District Munsif of Salem who tried the suit held that on the evi- 
dence on record the plaintiff was liable for the loss as the property in the goods 
consigned remained with him and did not pass to the defendants. In this view he 
granted a decree for a sum of Rs. 9-6-6 as balance of principal and interest duc. 


There was an appeal by the plaintiff before the learned District Judge of Salem. 
in A.S. No. 224 of 1957. The-learned District Judge differed from the view taken. 
by the trial Court and held that the property in the goods passed to the defendants. 
on consignment and delivery to the common carrier, namely, the railway, and that- 
therefore the defendants alone should be made liable for the loss. Accordingly the 
decision of the trial Court was set aside and the plaintiff was granted a decree for: 
an additional sum of Rs. 573 and costs. This second appeal has been preferred! 
by the aggrieved defendants.. The contention urged on their behalf is that. the- 
decision of the trial Court was right and that the decree of the trial Court should 
be restored. 


*8.A. No. of 1958. -~ - - 22nd September, 1960. -` 
364 . (31st Bhadra, 1882, Saka), 
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The short point for consideration is whether on the facts proved or admitted 
the property in the goods in respect of which the plaintiff made the consignment 
passed to the defendant by delivery to the carrier. The railway receipt was 
admittedly taken in the name of the consignor. This mode of booking is familiarly 
known as “ self-booking.”? By itself such booking connotes the idea that the con- 
signor intends to retain and does retain the property in himself. In such cases 
delivery to the carrier will not have the effect of passing property in the goods to 
the consignee. But in this case it is common ground that, after taking the railway 
receipt in his own name, the plaintiff endorsed it in favour of the defendants and 
forwarded the railway receipt to the defendants, who therefore were in a position 
to take delivery of the goods at the destination station without any further formality. 


The decision relied upon by the trial Court in Shamji Bhanji & Co. v. North 
Western Railway Co.,+ was rightly distinguished by the learned appellate Judge and 
I am of opinion that on the facts of the present case that decision cannot apply. 
Section 18 of the Sale of Goods Act provides that where there is a contract for the 
sale of unascertained goods, no property in the goods is transferred to the buyer 
unless and until the goods are ascertained. Section 19 of the Act provides that, 
where there is a contract for the sale of specific or ascertained goods, the property 
in them is transferred to the buyer at such time as the parties to the contract intend 
jt to be transferred. The learned District Judge has pointed out that, treating this 
contract as being one in respect of unascertained goods, the goods have been suffi- 
ciently ascertained and unconditionally appropriated to ‘the contract*by the very 
act of consignment and delivery to the carrier. Learned counsel for the appellants 
relied upon section 39, clause (2) of the Act. Section 39 (1) reads as follows : 


“Where, in pursuance of a contract of sale, the seller is authorised or required to send the goods 
to the buyer, delivery of the goods to a carrier, whether named by the buyer or not, for the purpose of 


tranamission to the buyer, or delivery of the goods to a wharfinger for safe custody, is prima facia 
deemed to be a delivery of the goods to the buyer.” y 
Clause 2 is as follows :— 


“ Unless otherise authorised by the buyer, the seller shall make such contract with the carrier 
or wharfinger on behalf of the buyer as may be reasonable having regard to the nature of the goods 
and the other circumstances of the case. Ifthe seller omits to so do, and the goods are lost or 
in course of transit or whilst in the custody of the wharfinger, the buyer may decline to treat the deli- 
yery to the carrier or wharfinger as a delivery to himself, or may hold the seller responsible in damages.” 


I am clearly of opinion that sub-clause (2) cannot apply in the present case. There 
was nothing in the nature of the goods or the other circumstances in the case to 
invoke the applicability of that clause. Therefore section 39 (1) will have full 
opzration, which means that delivery of the goods to the carrier for the purpose of 
transmission to the buyer is really delivery of the goods to the buyer. The fact that 
the railway receipt contained a clause that the consignment was at the owner’s 
risk is really equivocal. The question for consideration in this case is, who is the 
owner. ` 


In this connection reference may be made to the decision of Wadsworth, J., 
in Siddique & Company v. Mysore Textile Agencies.2 This decision has been referred to 
by the learned District Judge himself. It is pointed out in that case that where 
the consignment is booked in the name of the consignor himself, it would be necessary 
to endorse the railway receipt and deliver it to the buyer in order to complete the 
transaction. This has certainly been done in-this case. I am of opinion that the 
learned District Judge came to the correct conclusion on the facts of this case that 
property in the goods passed to the defendants the moment the goods were entrusted 
to the carrier and the railway receipt was endorsed in favour of the defendants and 
forwarded to them, . 


The Second Appeal fails and is dismissed, but in the circumstances without 
costs. 


NS- re 





die -Appeal dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"(Special Original Jurisdiction.) 
PRESENT :—MR. Justice RAJAGOPADAN. 
Haji K. M. Abdul Kasim and another .. Petittoners* 


v. 
P. M. N. Mohamed Dawood and others .. Respondents. 
Muslim Wakfs Act (XXIX of 1954), section 55 (2)—Suit relating to a wakf—Order, of the Wakfs Board 
according or refusing sanction to file a sutt—Order is an administrative one—Writ of certiorari will not lie. 
The consent or sanction accorded by the Wakf Board under section 55 (2) of the Act is only an 
administrative act of the Board and outside the purview of correction by the issue of a writ of certiorari. 


In proceedings taken suo motu, where the Board comes to a conclusion that a suit should be filed 
or it should not be filed there can obviously be no lis and there is no determination of the rights, either 
the rights of the Board or the rights and liabilities of the wakf. If the Board considers on an applica- 
tion preferred to it that it should itself file a suit, the position would still be the same. There is no 
judicial determination of rights and liabilities of any person. If the Board comes to the conclusion 
that it is desirable to file a suit but that it need not file a suit itself, the Board could permit another to 
file the suit giving the requisite consent under section 55 (2) of the Act. The question would be 
one of expediency. The Board is under no statutory obligation to give the consent asked for 
under section 55 (2). Infact the Board is under no statutory obligation to file a suit or give its 
consent to another to file a suit. 


Case-law discussed. 

Petition under Article 226 of the Constitution of India praying that in the cir 
cumstances stated therein and in the affidavit filed therewith the High Court wil 
be pleased to issue a writ of certiorari calling for the records relating to the order in 
Proceedings No. 8555 of 1959, dated 27th February, 1960, on the file of the State 
Wakf Board, Madras, and quash the same. 


V. Thyagarajan for Messrs. M. Ramachandran and T. V. Baldkrishnan, for Peti- 
tioners. 

T. R. Srinivasa Iyengar, S. Parthasarathy, S. Rangaswami Iyengar, T. Krishnaswamt 
Iyengar, M. A. Sathar Sayeed, for Respondents. 

The Court made the following 

ORDER :—The administration of the Annural Muhammadeeya, Madras Trust 
. was governed by a Scheme sanctioned by the High Court by its decree dated 16th 
April, 1956, in A. S. No. 235 of 1952. The Scheme provided for six trustees. The 
three petitioners and respondents 8, 9 and 10 were the trustees appointed under 
the Scheme. The trust constituted a wakf now governed by the provisions of the 
Muslim Wakfs Act, 1954 (Act XXIX of 1954). 

Respondents 1 to 7 sought and obtained the sanction of the Advocate-General 
under section 92, Civil Procedure Code, to file a suit to amend the Scheme now in 
force for the administration of the trust. That sanction was accorded on gth 
December, 1959, after the Muslim Wakfs Act, 1954, to which I shall hereafter refer 
as the Act, came into force. Section 55 of the Act provided : 

“ (1) A suit to obtain any of the reliefs mentioned in section 14 of the Religious Endowments 
Act, 1863 (XX of 186g) and in section 92 of the Code of Civil Procedure, 1908 (Act V of 1908), 
relating to any wakf may,’ notwithstanding anything to the contrary contained in those Acts, bel 
instituted by the Board without obtaining the leave or consent referred to in those Acts. 


(2) No suit to obtain any of the reliefs referred to in sub-section (1) relating to a wakf shalt 
be instituted by any person or authority other than the Board without the consent in writing of the 


(Proviso omitted). 
` Respondents 1 to 7 therefore applied to the Board constituted under the Act, 
impleaded as the 11th respondent in these proceedings, for obtaining the consent 
prescribed by section 55 (2). The 8th respondent M.S. Abdul Majid, who was one 
of the trustees appointed under the Scheme was also a member of the Wakf Board. 
na IE 
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Notice of the application prescented by respondents 1 to 7 under section 55 (2) of 
the Act was given to the trustees including the petitioners. It was the petitioners 
that opposed the grant of the sanction sought by respondents 1 to 7. 


On 1gth December, 1959, when the application preferred by respondents 1 to 
7 under section 55 (2) of the Act came up before the Board, the eighth respondent, 
as a member of the Board, participated in the proceedings. But nothing was done 
that day except to adjourn the proceedings to 16th January, 1960, to enable the 
petitioners to file their counter-statement to the application preferred by respondents 
1to7 The Board enquired into the petition on 16th January, 1960 and again on 
goth January, 1960. In these proceedings the eighth respondent did not participate. 
‘The petitioner, however, alleged that the eighth respondent was present in the same 
room on the other side of a screen, and while he was there some of the members of 
the Board met and talked tohim On 1st February, 1960, the petitioners challenged 
the validity of the proceedings before the Board on the plea that the eighth res pondent 
who was one of the trustees had participated in the proceedings of the Board. On 
27th February, 1960, the Board accorded the sanction sought by respondents 1 to 7 
‘by a written order. The eighth respondent was not a party to that order It was 
signed only by the other nine members of the Board. 


The petitioners applied under Article 226 of the Constitution for the issue of 
& writ of certiorari to set aside the order of the Board dated 27th February, 1960, giving 
the sanction sought under section 55 (2) of the Act by respondents 1 to 7. 


The learned counsel for the petitioners challenged the validity of the sanction 

accorded by the Board on 27th February, 1960, on the following grounds. (1) The 
eighth rerpondent’s participation in the proceedings invalidated the proceedings 
and the sanction. The Board violated the principle that no one should 
be a judge in his own case. It was corannon judice. (2) The second 
‘respondent’s presence on the premises and in the same room on 16th January, 1960, 
goth January, 1960 and ist February, 1960, with the other members of the 
Board having access to him vitiated the ultimate decision of the Board. (3) The 
Board in giving sanction took into account what should be viewed as an irrelevant 
factor, the sanction already accorded by the Advocate-General under section 92, 
Civil Procedure Code. 
’ In the view I propose to take it is not necessary for me to express any opinion 
on the soundness or otherwise of any of the three contentions I have mentioned 
above. The learned Counsel for the respondents contended that the application 
for the issue of a writ of certiorari was not maintainable at all because the consent or 
san¢tion accorded by the Board under section 55 (2) of the Act on 27th February, 
1960, could only be viewed as an administrative act of the Board, outside the pur- 
view of correction by the issue of a writ of certiorari. i 


No decision directly bearing on section 55 (2) of the Act has been brought to 
my notice to determine the question, whether the consent of the Board prescribed 
by section 55 (2) is wholly administrative in its scope, or whether the Board acts as 
a judicial or a quasi-judicial Tribunal in deciding whether the sanction or consent 
sought under section 55 (2) should be accorded or not. Section 55 (2) of the Act is 
however analogous to some extent to section gz, Civil Procedure Code. There is 
no decision of this Court on the question, whether a sanction accorded by the 
Advocate-General under section gz, Civil Procedure Code, can be corrected in 
appropriate cases by the issue of a writ of certiorari. There is a conflict between 
the views taken by the other Courts. 


- In Deendas v. Fagatram}, the Chief Judge of the Punjab Chief Court held 
that the sanction accorded by the Collector under section 539 of the Code of Civil 
Procedure of 1882,-which has since been replaced by section 92, Civil Procedure 
Code. of 1908, was an executive or administrative order and was outside the scope 
of the revisional jurisdiction exercised by the Chief Court. i 





1. 8 I.C. 1160. 
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In Abu Backer v. Advocate-General, Travancore-Cochin State1, a Division Bench 
of the Travancore-Cochin High’ Court held that the decision which the Advocates, 
‘General arrived at under section 92, Civil Procedure Code, was a quasi-judicial in 
its scope and was capable of correction by the issue of a writ of certiorari. 


The High Courts of Rajasthan and Allahabad took a contrary view and 
expressly dissented from the view taken in Abu Backer v. Advocate-General, Travancore- 
Cochin Statet. In Shrimalilal v. Advocate-General?, Wanchoo, C.J., after declining to 
„aaccept as correct the view taken in Abu Backer v. Advocate-General, Travancore-Cochin 
wState1, observed : ‘ 

“ All that is required is that the Advocate-General should be prima facis sarisfied that the case is 
of the nature mentioned in section 92 and then he can give his permission. It may also be mentioned 
that under section 92 the Advocate-General can file a suit himself or give permission to two or more 
persons to do so. Obviously this function of the Advocate-General cannot be called judicial or 
quasi-judicial function in the circumstances and there is no question of revising it under Article 227, 
or issuing a writ under Article 226, compelling him to do this, that or the other.” 


A similar view was taken by a Division Bench of the Allahabad High Court in 
Shantanand v. Advocate-General®. There was a more elaborate discussion of what 
constituted administrative or executive acts as distinct from judicial or quasi-judi- 
cial acts. 


In Pitchayya v. Venkatakrishnamacharlu4, the learned Judges observed at 
page 131: 


“ The object of requiring sanction or permission before such suits are instituted under section 
92 is to safeguard not only the rights of the public but also the rights of the institution and the trus- 
tees. The suit being a representative suit, it is necessary to see to that the persons who come forward 
are perrons who have an interest in the temple and persons who can be safely entrusted with the 
conduct of the suit. Even though the whole public are technically parties, still the plaintiffs 
who file the suit have the conduct of the suit and very large powers in the shaping and the conduct 
of the suit. As a matter of general experience, the public leave it to the plaintiffs to conduct all the 
proceedings and to take the various steps necessary for its successful prosecution. It is also for the 
efit of the institution and of the trustees because it affords a safeguard against the impecunious 
improper persons coming as plaintiffs and involving the trust in litigation and expenses and it is also 
a safeguard that the persons are substantial persons from whom, if the suit fails, the costs can be re- 
covered and not merely men of straw........ The authority giving the sanction must consider the 
various aspects before giving the sanction and the one important consideration should be as regards 
the status and position of those who come forward to represent the community. We may in this con- 
nection state that it would be more desirable, before giving the sanction that notice should be given 
to the institution or the trustees although it is not obligatory.” 


It is in the light of these principles that I shall examine the scope of section 
55 of the Act. 


The scope of section 55 of the Act cannot obviously be decided with reference 
to what the Board did or purported to do in this case. It gave notice to the peti- 
. tioners who contested the application preferred to the Board by respondents 1 to 7. 
‘The Board permitted counsel to represent the applicants and the respondents before 
it. Elaborate arguments were heard. Orders were reserved, and a reasoned order 
styled a judgment was given. Thus there were all the trappings of a lis and of a 
determination of this lis by the Board. But what happened in one case or in the 
case before me cannot determine the true scope of section 55 of the Act. 


Section 55 (1) empowers the Board to file a suit, and it specifically dispenses 
with the need to obtain the sanction of the Advocate-General under section 92, 
Civil Procedure Code, or the need to obtain the sanction of the Court under Act 
XX of 1863. With reference to a wakf, the question whether a suit should be 
instituted to obtain any of the reliefs mentioned in section 92, Civil Procedure Code, 
could be taken up for consideration by the Board suo motu or on the matter being 
brought to its notice by any interested person. In either case the Board can decide 
whether it should file a suit or not. Even if one or more persons claiming to be 
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interested in the proper administration of the wakf preferred an application to the- 
Board for sanction to institute a suit, it is open to the Board to detide whether a suit 

should he instituted. After reaching that decision it is open to the Board to file a. 
suit itself in exercise of the right conferred upon it to file such asuit ; itis equally open 

to the Board to give them its consent under section 55 (2). It is equally open to- 
the Board to decide that it is not in the interests of the wakf to file any suit at all. 

In that case no question of exercising the statutory right to file a suit under section. 
55 (1) could arise. Theconsentsought under section 55 (2) would have to be refused 

if the Board is convinced that no suit need be filed. 


In proceedings taken suo motu, whether the Board comes to a conclusion that a- 
suit should be filed or ‘it should not be filed, there can obviously be no lis, and there 
is no determination of rights, either the rights of the Board or the rights and liabi-- 
lities of the wakf. Ifthe Board considers on an application preferred to it that it 
should itself file a suit, the position would still be the same. There is no judicial 
determination of rights and liabilities of any person. If the Board comes to the 
conclusion that it is desirable to file a suit but that it need not file a suit itself, the 
Board could permit another person to file the suit and given the requisite consent 
under section 55 (2) of the Act. In deciding whether it should itself file the'suit in 
exercise of the right conferred upon it by section 55 (1) or give its consent to another: 
under section 55 (2) the question would be one of expediency. The Board is under- 
no statutory obligation to give the consent asked for under section 55 (2). In fact 
the Board is under no statutory obligation to file a suit or give its°consent to 
another to file a suit. 


It is against this scheme that I have to apply the test postulated by Atkin, L,J.,. 
in King v. Electricity Commissioners}: 


“ Whenever any body of persons having legal authority to determine questions affecting the rights. 
of subjests and having a duty to act judicially act in excess of their legal authority, they are subject 
to the controlling jurisdiction of the King’s Bench division exercised in these Writs.” á 


In deciding whether it should file a suit or not under section 55 (1) the Board is not 

invested with any legal authority to determine questions affecting the rights of sub-- 
jects. Nor has it a duty to act judicially in arriving at a decision one way or the 

other. No doubt the discretion should be exercised on sound lines, but to a large 

extent it would be a question of expediency. Expediency would rather be even more 
into the decision of the question, whether the Board should itself file a suit or should 

permit another to file a suit under section 55 (2) of the Act. Ifthe decision of the 

Board to file or not to file a suit, that is, to exercise or not to exercise a statutory 
right given to it by section 55 (1) of the Act is not equivalent to a judicial or quasi— 
judicial determination of rights, it is a little difficult to see how the decision to permit 
another to file a suit could be viewed as a decision determining questions affecting 
the rights of parties. No doubt, unless consent is given no suit can be filed. But 

neither the grant of consent nor the withholding of consent can really be said to- 
affect the rights of parties, either of the applicant who seeks the consent, or of the 

wakf against whom it is intended to file a suit. 


To put it in other words, if the decision reached by the Board either to file a 
suit or not to file a suit under section 55 (1) of the Act is nota judicial or quasi- 
judicial decision, it is a little difficult to see how the alternative open to the Board 
to sanction or withhold sanction to another person to ‘file a suit becomes a judicial 
or quasi-judicial decision affecting the rights of parties. In arriving at a decision in. 
none of the contingencies mentioned above is there any statutory obligation cast 
on the Board to act in a judicial or a quasi-judicial manner. ‘ Of course, there is 
a decision, but every decision is not necessarily judicial or quasi-judicial in its. 
scope. Even administrative acts are based upon the decisions taken. 





1. L.R. (1924) 1 K.B. 171. 


Ilj A. R, VARMA 0. METTUR INDUSTRIES LTD. (Veeraswami, 7.). 8r 


In my opinion the principle laid down by the Rajasthan and Allahabad High 
Courts should be extended to this case in preference to that laid down by the 
Travancore-Cochin High Court in Abu Backer v. Advocate-General of Travancore- 
Cochin State. Í 


I uphold the preliminary objection and I hold that the decision of the Board 
is outside the purview of correction by the issue of a writ of certiorari. 


I do not therefore propose to discuss the other questions at issue between the 
parties, neither the questions of law nor the disputed questions of fact. At one stage 
I thought of recording my views on these contentions also, but I have refrained from 
doing so, lest it should embarrass the determination of these issues, should they arise 
for determination in other proceedings, where the validity of the sanction given by 
the Board is put in issue. 


The rule nisi is discharged and the petition is dismissed. No order as to costs. 
V.S. i Rule nisi discharged and 
' ; petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—Mnr. P.V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VEERASWAMI. 





A.R. Varma and another .. Appellants* 
v. 
The Mettur Industries Ltd., represented by Mr. W. Harpham, 
Chairman of the Board of Directors and another .. Respondents. 


Industrial Disputes Act (XIV of 194.7)—Labour Court or Tribunal—Scope of powers—If could go behind 
the Standing Orders and terms of contract. 

When a dispute between a workman and his employer regarding the termination of his services 
has developed into an industrial dispute, the matter is no longer confined to the limits of contractual 
rights of parties. Having r to the object of adjudication of industrial disputes it is inherent in 
the nature of things that a Labour Court -or Tribunal should have jurisdiction to investigate and 
adjudicate upon the issues unfettered considerations of contractual rights between the 
particular workman and the employer. Whether the dispute arises out of dismissal ffrm service 
on account of misconduct or termination of service simpliciter under the contract, if such termination 
is the subject-matter of an industrial dispute referred to for adjudication the tribunal will be well 
within its‘jurisdiction to deal with it in order to find out the propriety or otherwise of the order of 
termination of service irrespective of the fact that such termination was in conformity with the terms 
of the contract of service. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated znd May, 1958 and made in (W.P. No.110 of 
1958) petition presented to the High Court under Article 226 of the Constitution 
of India to issue a writ of certiorari calling for the records in I.D. No. 60 of 1957 and 
quash the award dated goth December, 1957, of the grd respondent in so far as 
it relates to the 1st respondent. 


S. Mohan Kumaramangalam and B. Lakshminarayana Reddy, for Appellant. _ 
M.K. Nambiar instructed by Messrs. King and Partridge, and T. Ramakrishna, 

for the Additional Government Pleader (M.M. Ismail), for Respondents. > 
The Judgment of the Court was delivered by 


Veeraswami, J.—This is an appeal from the order of Balakrishna Ayyar, J., in 
W.P. No. 110 of 1958 quashing the award, dated goth December, 1957, of the Labour 
Court, Coimbatore, in I.D. No. 60 of 1957 by which the Labour Court had directed. 
the Ist respondent management to reinstate the ist appellant before us in service. 
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The 1st appellant, who was an employee of the_1st respondent-company as a 
weaving production clerk and who had put in a service of about 11 years, was d s- 
missed by the 1st respondent on 28th November, 1956, on the ground that he was 
found sleeping on three occasions while on duty on the night of 22nd November, 1956. 
As at that time an industrial dispute was pending adjudication by the Industrial 
Tribunal, now known as the Labour Court, at Coimbatore, the 1st respondent 
applied to that Tribunal under section 33 (2) of the Industrial Disputes Act for 
approval of the order of dismissal. At the same time, the rst appellant also filed a 
complaint under section 33-A of the Act questioning the order of dismissal. The 
Labour Court which heard the two petitions together, by its award, dated 
13th March, 1957, held that the order of dismissal was unjustified and, directing the 
reinstatement of the 1st appellant with full back wages and continuity of service, 
dismissed the 1st respondent’s application filed under section 33 (2) of the Act. 
The award was published in the Fort St. George Gazette, dated roth April, 1957 
and had to be implemented by gth May, 1957. It was however, not imple- 
mented until 13th July, 1957. In the meantime the rst respondent sought the 
Special Leave of the Supreme Court to appeal against the award but leave was 
refused on 24th May, 1957. On 13th July, 1957, the 1st respondent reinstated the 
ist appellant in service with effect from the forenoon. On the same day it termi- 
nated the 1st appellant’s service with effect from the afternoon, the order of termi- 
nation purporting to be one under the Standing Order 18 (a). We will presently 
refer to this order of termination in more detail. The order of termination of the 
1st appellant’s services became the subject-matter of an industrial dispute sponsored 
and supported by the 2nd appellant, the Union, which was eventually on 24th 
September, 1957, referred under section 10 (2) of jthe Industrial Disputes Act for 
adjudication by the Labour Court, Coimbatore. 


At this stage, it will be convenient to refer to some more facts, which furnished a 
background for and had a bearing upon the order of termination dated 28th 
‘November, 1956. The rst appellant, sometime before 26th March, 1955, had 
complained to the Salem District Textile Employees’? Union that one Sadler, an 
officer in the employ of the rst respondent, had abused him and insulted him when 
onduty. The Secretary of that Union took up that matter and addressed the mana- 
ger of the 1st respondent by a letter dated 23rd June, 1955, of which copies were 
sent by him to the British High Commissioner, the British Trade High Commissioner, 
‘New Delhi, the Labour Minister, Union Government, New Delhi, the Chief Minister, 
the Labour Minister, Madras and others. This letter recounted the incident in 
-which Sadler was alleged to have abused and insulted the 1st appellant and how he 
also used abusing words against him in December, 1954. The letter complained 
that such action and behaviour on the part of an European staff towards an Indian 
staff could not in the least be tolerated as it affected the self-respect of a man, leave 
alone his position, status, etc., and demanded, at the end, an apology in writing from 
the management with an assurance that there would be no recurrence of such an 
unhappy incident. What transpired thereafter is not clear from the materials on 
record. But on 28th Noyember, 1956, just before the enquiry by the yst respondent 
against the 1st appellant on a charge of sleeping while on duty on the night of 22nd 
November, 1956, commenced, the 1st appellant had handed to the enquiry officer 
his letter dated 28th November, 1956, which had reference to the question involving 
Sadler and the 1st appellant. In that letter, the rst appellant stated that he was 
personally not for making much of that incident ; and that but for the instigation of 
another European employee by name Nigli, neither he nor the Secretary of the Union 
would have developed the incident to such a magnitude as it had been, and addressed 
the letter, dated 26th March, 1955. The rst appellant in that letter dated 28th 
‘November, 1956, expressed regret for having been a tool at the hands of Nigli and 
complained against Sadler, not knowing that Nigli had his own axes to grind against. 
Sadler. The rst respondent took no action against the 1st appellant on his letter, dated 
28th November, 1956, until it was pressed into service on 13th July, 1957. It may be, 
remembered that on that day, the 1st appellant was reinstated in serive in the morning 
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and his services were terminated with effect from the afternoon by another order of 

the same date. Theorder terminating the serivces of the rst appellant was as follows: 
“In your letter dated 28th November, 1956, which you sent to the Manager on the same date, 

‘you have admitted that you falsely complained to the Union that Mr. Sadler, Shift Manager, grossly 


Ansulted and abused you on or about 24th March, 1955, at the instigation of Mr. Nigli, another member 
ofthe staff. The management is jatea that your allegation against Mr. Nigli is without foundation, 


Your complaint to the Union was communicated by the Union to several officials including the 
British High Conuniiones unnecessarily and maliciously only with a view to harm the reputation, 
-of the company. 

In view of this and your past conduct and in view of the strained relations between au and the 


company, the Management have lost confidence in you and consider that you are not a fit person to 
continue in the employment of the Mills. 


Your service of employment is therefore terminated under Standing Order 18 (a) as and from 
this afternoon. You are also informed that the Management is prepared to pay you compensa- 
‘tion equivalent to section 25-F of the Industrial Disputes Act.” 

It is common ground that no charges were framed and no enquiry was held against 
the 1st appellant and that he was not even given an opportunity to show cause against 
the reasons or the termination of his services. The 2nd appellant-Union, which 
espoused the cause of the 1st appellant, submitted to the Labour Court, to which the 
poets in regard to the termination of the services of the 1st appellant had been refer- 
for adjudication, that the rst respondent would not respect the award of the Indus- 
trial Tribunal publi hed on roth April, 1957, directing the reinstatement of the 1st 
appellant, t the Union thereupon moved the Government to prosecute the ist 
respondent for non-implementation of the award, that it was after the Labour 
‘Officer, Salem, began to press the 1st respondent for the implementation of the award 
that it reinstated him with effect from 7 a.m. on 13th July, 1957, and that the reinstate- 
ment in the morning and the discharge of the 1st appellant from service in the after- 
noon with reference to a letter said to have been written by the 1st appellant about 
‘eight months earlier on which the rst respondent had taken no action all the time, 
showed that the 1st respondent’s.conduct in discharging the 1st appellant was thorough- 
ly mala fide and provided a glaring instance of the most intolerable type of unfair labour 
‘practice. Contending that the discharge of the 1st appellant was illegal, as it was not 
preceded by any charge, that no opportunity was given to him to explain the circum- 
‘stances alleged against him and that it was, therefore, against the principles of natural 
justice, the Union prayed the Labour Court to direct the 1st appellant’s reinstatement 
The position taken up by the 1st respondent before the Labour Court was that the 
termination of the services of the rst appellant was in exercise of its power under the 
‘Standing Order 18 (a) under which the employment of any permanent workman 
might be terminated by 14 days’ notice or by payment of 14 days? wages in lieu of 
notice and that no enquiry under that order was necessary, unlike in the case of a dis- 
-missal of a workman under the Standing Order 21 for misconduct. The rst res- 
pondent also reiterated that the reason for terminating the 1st appellant’s services was 
that in his letter dated 28th November, 1956, he admitted that he had falsely com- 
plained to the Union that Mr. Sadler, one of the Assistant Managers of the Mill, 
‘grossly insulted and abused him on or about the 24th March, 1955 and that the 
false complaint was made at the instigation of Mr. Nigli, that as the 1st appellant had 
been dismissed from service on 28th November, 1956, there was no necessity at that 
time for the management to take any action separately on his letter dated 28th 
‘November, 1956 and that the management, at no time, condoned the action of the 
Ist appellant in preferring the false complaint to the Union and was, therefore, entitled 
to consider the letter and take suitable action, when the dismissal of the 1st appellant 
‘was not upheld by the Courts, The rst respondent further maintained before the 
Labour Court that its decision to terminate the services of the 1st appellant was, in 
the circumstances, bona fide and justified, as the management was satisfied that his 
retention in service would be prejudicial to its interests. 

In an elaborate award dated goth December, 1957, the Labour Court, while 
it was prepared to grant that under the Standing Order 18 (a) the 1st respondent 
possessed power to terminate the services of a workman by giving 14 days’ notice or 
tby payment of 14 days ’ wages in lien of notice, examined the reasons in the manage- 
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ment’s letter dated 13th July, 1957, for the termination of the rst appellant’s services- 
with a view to satisfy itself whether there had been an unfair labour practice or- 
victimisation or whether the termination was vitiated by ulterior or improper motives: 
or mala fides on the part of the management, and considered, in effect, that, as the 
termination of the rst appellant’s services was stated by the management to be based 
on the Ist appellant’s past conduct and alleged false complaint, the 1st appellant 
should have been given an opportunity to tow cause before adverse cone hisions 
were drawn against him and that, in the circumstances, the course of conduct pur-- 
sued by the management in terminating the services of the 1st appellant could not. 
be regarded as fair to him. The Labour Court also observed that so far as the refe- 
rence in the management’s letter dated 13th July, 1957, to the 1st appellant’s alleged 
past conduct was concerned, there was absolutely no evidence to support the allega~- 
tion. In the opinion of the Labour Court, the termination of the 1st appellant’s. 
services, in the circumstances and the manner in which it was done, was unjustified 
and it, therefore, directed the 1st respondent to reinstate the 1st appellant in service. 


Seeking to quash that award, the rst respondent- ement filed the writ 
petition out of which this appeal arises, under Article 226 of the Constitution for- 
the issue of an appropriate writ. Balakrishna Ayyar, J., allowed the writ petition and 
quashed the award. ‘The learned Judge did so in the view that the Labour Court 
erroneously thought that it too possessed a supervisory jurisdiction in a matter of ` 
this kind which related to the internal discipline of an industrial establishment in 
the hands of the management. The learned Judge considered that the rst respon- 
dent was entitled, on the letters that passed, to take the view that it was undesira- 
ble in the interests of the 1st respondent to keep the 1st appellant in its employ any 
longer, that the 1st respondent had the necessary power under the Standing Order 
18 (a) to dispense with the services of the 1st app t by giving him the requisite 
notice or payment of specific wages in lieu of notice and that it was not within the 
power of the Labour Court to interfere with the impugned order terminating the 
services of the 1st appellant. 

To quote the learned Judge :— 

“ In paragraph 16, the Labour Court quoted from a case}, decided by the Labour Appellate 
Tribunal, this observation : 

“The question, therefore, is whether this Tribunal in exercise of its supervisory jurisdiction, 
is entitled to know whether or not the conduct of the Manager was arbitrary.” 

The Labour Court whose award is now being challenged apparently thought that it too possessed 
a supervisory jurisdiction in matters of this kind. That view of it is mani estly erroneous. The 
Labour Court—and in fact the Labour Appellate Tribunal too—are the creatures of statute and they - 
have no power or authority whatever except those conferred by the relevant statutes which have been 
passed from time to time. When a civil Court appoints a guardian for the person of a minor or a 
lunatic, or a Manager for the administration of his estate, the Court retains certain powers of control + 
and supervision over the person it has so appointed. But the position of a Labour Court is no wise 
similar. Neither employees nor employers are in relation to the Labour Court, its wards. The 
internal discipline of an industrial establishment is in the hands of the Management and the Labour 


Court can interfere only where the statute permits to do so. It has no powers whatever except those 
which can be traced to a statute, statutory rule or a statutory instrument.” 


The learned Judge drew attention to the distinction between the termination of ` 
an employment simpliciter and termination of employment as a punishment for 
misconduct and considered that, as under the Standing Order applicable to the case, 
no enquiry was necessary in the case of termination of employment simpliciter, the 
Ist respondent acted within its powers in terminating the services of the 1st appellant 
without an enquiry, by recording its reasons in writing for the termination. The 
learned Judge was further of the opinion that there was no scope for the application — 
of the principles of natural justice to a relationship of the kind where the rights of 
parties were provided for and determined by statutes, rules framed under the statutes 
and other statutory instruments, that the Labour Court ignored the rights which 
the management had under the aoe Orders and that the principles of natural 
justice could not be invoked to set aside something properly done in the exercise: 
of a lawful power. 


$ 
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In this appeal before us Sri Mohan Kumaramangalam, the learned counsel for 
the appellants, contended that the learned Judge was in error in taking a too narrow 
[view Af the nature and scope of the jurisdiction of the Labour Court in the matter and 
“quashing its award on the ground that the 1st respondent was entitled in the exercise 
-of its undoubted contractual power to terminate the services of the rst appellant 
irrespective of other considerations. We are of the opinion that the learned counsel 
is right in his contentions. When a dispute between a workman and his employer 
regarding the termination of his services has developed into an industrial dispute, 
sponsored and supported by the concerned labour union, the matter is no longer 
confined to the limits of contractual rights but other considerations having a larger 
bearing upon industrial relations and industrial peace come into play. The principle 
of the industrial law in providng for adjudications of labour disputes is obviously to 
conserve and promote just and equitable relations between employers and employees 
and secure industrial peace through the process of collective bargaining, negotiation, 
conciliation or adjudication of such disputes. In our view, it is inherent in the nature 
of things, therefore, that settlement of such disputes is above the realm of merely 
adjudging contractual rights as between an individual employee and his employer 
with reference to particular terms and conditions of employment, An industrial 
dispute raised by a group of employees arrayed as a union, by reason of the collective 
force and exigencies of conserving equitable relations and industrial ce, opens 
up a wider field beyond individual contractual relations and may involve the ques- 
tion whether even though an action on the part of the management may be within 
the contractual power, it is an unfair labour practice, victimisation, mala fide or 
otherwise improper from the standpoint of just and equitable labour relationship. 
The jurisdiction of a Labour Court or an Industrial Tribunal to which such a dispute 
is referred for adjudication, should necessarily extend and include a power to investi- 
gate and adjudicate upon such questions, unfettered by consideration based on 
contractual rights as between a particular workman and his employer. It is here 
that the nature and scope of the jurisdiction of-the Labour Court or the Industrial 
Tribunal adjudicating upon industrial disputes differ from those of the civil Courts, 
which can only decide strictly confining themselves to the contractual terms and 
conditions. . 

That such is the nature and wide scope of the jurisdiction of Industrial Tribunals 
has been long settled. The point was specifically decided by their Lordships of the 
Federal Court in Western India Automobile Association v. The Industrial Tribunal, Bombay 
and others, The question in that case was whether an Industrial Tribunal had 
jurisdiction to order re-instatement of a dismissed employee of a non-Governmental 
industrial concern. The argument on behalf of the employer was that to invest 
the Tribunal with jurisdiction to order reinstatement amounted to giving it authority 
to make a contract between two persons and that such a power did not exist in any 
‘Tribunal. It was further argued that in the absence of express words, the Courts 
should not consider that the Tribunal had jurisdiction to order re-instatement on the 
ground that the power to do so was implied in the definition of an industrial dispute. 
Dealing with this argument, Mahajan, J., as his Lordship then was, delivering the 
judgment on behalf of the Court, observed : 


at the instance of a trade union, or a trade union objects to the em; 
definition of industrial dispute would cover both those cases. In each of those cases, 


ens et eee en — 
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That no doubt was a case of dismissal of an employee. But it seems to us that in prin- 
ciple it makes no difference to the jurisdiction of the Industrial Tribunal whether it is 
a case of dismissal for misconduct or termination simpliciter of an employee’s services. 
Both are cases of non-employment. Ifsuch a termination is the subject-matter of an 
industrial dispute referred to for adjudication, then the Tribunal will be well within 
its jurisdiction to deal with it in order to give or decline to give by its award the relief 
of reinstatement of an employee. In so dealing with the, question of reinstatement, 
the jurisdiction of the Tribunal, in our opinion, is in no way limited or circumcribed. 
by considerations based on contractual power permitting the employer to terminate 
an employee’s services in terms of a particular contractor Standing Order govern- 
ing the employment. 

Though ostensibly the termination of an employee’s services may be in confor~ 
mity with the terms of employment or the relative Standing Order, it may, neverthe~ 
less, transpire on investigation into the relavant facts and circumstances surrounding 
and leading to the termination of service, that it is mala fide or is made with ulterior 
motives, or amounts to victimisation or an unfair labour practice or is arbitrary or is 
considered in any wise improper. With due respect, we are unable to agree with 
Balakrishna Ayyar, J., that an Industrial Tribunal will have no jurisdiction in such 
cases to investigate and if it thinks fit, direct reinstatement. The power of the Tribunal 
to find on the propriety or otherwise of an order of termination of the service of an 
employee is but incidental to its jurisdction to adjudicate on an industrial dispute and 
direct reinstatement. . 

In the recent case of Assam Oil Co. v. Its workment, a certain employee’s services 
were terminated by the management by giving one month’s pay in lieu of notice. 
The employee’s case was taken up by the workmen of the concern and the manage- 
ment having refused to reinstate the employee, it became the subject-matter of an 
industrial dispute which was referred to an Industrial Tribunal for adjudication. 
The Trib ordered reinstatement. In challenging that order, the argument on- 
behalf of the management was that the management had terminated the services of 
the particular employee in pursuance of the terms of the contract and that an order of 
discharge passed strictly according to the terms of the contract, could not be question- 
ed before the Industrial Tribunal. On behalf of the management, it was further argued 
that even if the order of dischrge was found to be unjustified because no enquiry was 
held, the whole evidence relating to the alleged misconduct of Miss Scott (the emplo- 
yee) had been led before the Tribunal and in the light of the said evidence, the order 
of discharge should not have been interfered with and reinstatement should not have 
been ordered. Repelling these contentions their Lordships of the Supreme Court. 
held : 


“Tf the contract gives the employer thefpower to terminate the services of the employee after a 
month’s notice or subject to some other condition, it would be open to him to take recourse to the 
said term or condition and terminate the services of his employee ; but when the validity of such 
termination is challenged in industrial adjudication it would be competent to the Industrial Tribunal 
to enquire whether the impugned discharge has been effected in the bona fide exercise of the power con- 
ferred by the contract. If the discharge had been ordered by the employer in bona fide exercise of 
his power, then the Industrial Tribunal may not interfere with it; but the words used in the order of 
discharge and the form,which it may have taken are not conclusive in the matter and the Industrial 
Tribunal would be entitled to go behind the words and the form and decision whether the di 

is a discharge simpliciter or not. Ifit appears that the purported exercise of the power to terminate 
the services of the employee was in fact the result of misconduct alleged against him, then the Tribunal 
will be justified in dealing with the onl eae on the basis that despite its appearance to the contrary 
the order of discharge is in effect an order of dismissal, The exercise of the power in question to be 
valid must always be bona fide. Uf the bona fide of the said exercise of power are successfully challenged, 
then the Industrial Tribunal would be entitled to interfere with the order in question. It is in this. 
context that the Industrial Tribunal must consider whether the discharge is mala fide or whether it 
amounts to vitimization or an unfair labour practice, or is so capricious or unreasonable as would lead’ 
to the inference that it has been passed for ulterior motives and not in bona fide cxercise of the power 


conferred by the contract.” 


In that case though the termination of service was couched in words which did not 
impute any misconduct to the employee, in substance it was found to be based on 
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misconduct and, therefore, considered as a punitive dismissal. Their Lordships obser- 
ved that in such cases fair play and justice required that the employee should be given 
a chance to explain the allegations weighing in the mind of the employer, and upheld 
the jurisdiction of the Tribunal to make an enquiry with a view to see whether the 
émployee should be directed to be reinstated in service. The Supreme Court was 
further pleased to observe : 

“ Therefore, we are not prepared to accede to the argument urged before us by the learned Addi- 

tional Solicitor-General that whenever the employer purports to determinate the services of his 
employee by virtue of the power conferred on him the terms of contract, Industrial Tribunals 
cannot question ‘its ‘validity, propriety or legality.’ 
Evidently realising this position, Sri M.K. Nambiar, the learned counsel for the rst 
respondent, did net support the judgment of Balakrishna Ayyar, J., on the ground that 
the Industrial Tribunal had no jurisdiction at all to consider the validity, propriety 
er legality of order of discharge or termination of the 1st appellant from service. But 
the learned counsel contended that inasmuch as the Industrial Tribunal in this case 
did not find that the 1st respondent , in terminating the 1st appellant’s service in the 
exercise of its contractual power, acted mala fide, the Tribunal exceeds its jurisdiction 
in directig the reinstatement only on the ground that the 1st respondent had failed 
to observe the principles of natural justice before passing the order of termination of 
the 1st appellant’s services. The contention appears to us to be neither correct nor 
sound. In the first place, the jurisdiction of the Tribunal, as we have already held, 
includes within its ambit the power to order reinstatement. The basis of its juris- 
diction is that an industrial dispute, which the Tribunal is called upon to adjudicate, 
comprehends within its definition a dispute as to the employment or non-employ- 
ment ofan employee. The foundation of its jurisdiction is not based upon its finding 
whether the order of discharge was mala fide. If the order was mala fide, that would 
be a proper ground on which the Tribunal might consider that the order of dischargé 
should be set aside and the discharged employee directed to be reinstated. But, in 
our opinion, that is not the only ground on which the Tribunal can give the relief of 
reinstatement. In the second place, a perusal of the award leaves us with the im- 
pression that in the opinion of the Labour Court the order of discharge was not bona 
fide. It is true that it did not in so many words find that the order was mala fide. 
But it has stated enough to indicate that the order of discharge was not fair and proper. 
In fact Balakrishna Ayyar, J., recorded his impression on a reading of the award in 
the following words : 

“ Though the Labour Court does not expressly record such a finding its observations in various. 
Fone nie suggest that in its view the action of the Management in this particular case was not 

6. 
Weare in entire agreement with the learned Judge that was the trend and tenor of the 
reasoning of the Labour Court in its award. There is, therefore, no substance in the 
above contentions of the learned counsel for the 1st respondent. 


, _SriM.K. Nambiar next contended that the Standing Order 18(a) was admittedly 
applicable to the case of the 1st appellant and that in so far as the order of termina- 
tion of service was in confirmity with its terms and conditions, it could not be inter- 
fered with by the Tribunal. In support of his contention, the learned counsel refer- 
red us to the decision in Nagpur Electric Co., Lid. v. K. Shreepathirao!, That was nota 
case of an industrial adjudication. ‘There the order of discharge was straightaway 
challenged in the High Court of Nagpur on a petition under Article 226 of the Consti- 
tution for the issue of a writ of certiorari to quash that order. We fail to see how that 
case helps the 1st respondent in this case. As held by a Division Bench of this Court, 
to Which oke of us was a party, in Working Journalists of ‘Tamil Nadu’ v. The Manage- 
ment of ‘Tamil Nadu , Madurai*, there is nothing in the Industrial Employment (Stand-. 
ing Orders) Act (XX of 1946) or the rules or Standing Orders made thereunder 
which in any way affects the wide jurisdiction of the Industrial Tribunal to adjudicate 
upon industrial disputes involving the question of reinstatement of an employee in. 
service and give-effective relief-in such cases. - 
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We, therefore, set aside the order of Balakrishna Ayyar, J., in W.P. No. rroof 
1958 and allow this appeal. The 1st respondent will pay the costs of the 1st appel- 
lant throughout. Counsel’s fee Rs. 100. 


R.M. aaa _ Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prespnt :—Mnr. Justicz RAJAGOPALAN AND MR. JusTicE RAMACHANDRA IYER- 


The Eastern Bank Ltd. .. Appellant* 
D. : 
Sha Misrimal Bherajee, Merchants, 11-1, Narayana Mudali Street, 
Madras and others .. Respondents. 
Shipping—Bill of lading—Construction—Description of goods—Failure to disclose defective i 


Uf renders bill “unclean” —Letter of credit authorising payment to seller against bill of lading—If ‘justifies payment 
‘on bill other than clean bill—Liability of shipowner and paying bank for loss sustained by buyer. 

A stipowner who, at the request of the seller, gives clean bills of lading with the knowledge that 
they would be negotiated, while as a matter of fact only unclean bills of lading should have been 
iven, is guilty ofa breach of duty and must be held liable for the loss occasioned thereby to the 


uyer 
C.C.A. Nos. 52 and 53 of 1957, followed. 


If a letter of credit authorises payment against bills of lading, such payment should be made 
-only against clean bills of lading. Even though a letter of credit does not, on its terms, preclude a 
payment against an unclean bill of lading, the recognised practice is to interpret the letter as authori- 
sing payment only against clean bills of lading. e practice is so universal and so,well understood 
by the commercial community, as to justify a technical meaning being given to the words “ bill of 
lading ” (except where there are express words indicating a contrary intention) in a letter of credit as 
a clean bill of lading. 


Halsbury’s Laws of England (Simond’s edition), Vol. 2, page 218; Banker’s Commercial Credit, 
‘by Gutteridge, 2nd edition, page 65 ; Bank of Egypt v. Hannevig’s Bank, (1919) 1 Lloyds Rep. 69 
„and 77 ; Rayner v. Hambros Bank, L.R. (1943) 1 K.B. 37 and British Imex Industries v. Midland Bank, 
(1958) 1 Al E.R. 264, referred to. 


Appeals against the decree of the City Civil Court, Madras, in Original Suit 
_No. 1134 of 1955. 


O. T. G. Nambiar instructed by King & Partridge, for Appellant. 
V. Thiagarajan, M. A. Rajagopalan, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, f.—This appeal arises out of the decree in O.S. No. 1134 of 
1955, which was instituted on the Original Side of this Court as Q., S. No. 130 of 1952 
_and later transferred for disposal to the City Civil Court, Madras. The suit was 
tried along with O.S. Nos. 1135 and 1144 of 1955. The facts, which give rise to the 

. claim in the suit, are similar to those in those two suits, except that the terms of the 
letters of credit in the case are different from those in the other suits. The appellant, 
who was the plaintiff in the suit (to be referred to as the buyer) entered into three 
contracts with the British Mercantile Co., New York (to be referred to as the seller) 
for the purchase of fresh Monsanto Polysterene Injection moulding powder (not 
reground) for an approximate value of Rs. 36,250, the quantity, price an the manner 
of its payment being specified in the contracts. In pursuance of the three contracts, 
the buyer opened two letters of credit, Exhibits B-1, and B-2, with the Eastern Bank, 
Ltd., Madras, the first respondent, (which will be referred to as the Bank) for 7,625 
dollars. ‘The Bank had no branch of its own at New York, and they intimated the 
Marine Midland Trust Company of New York under Exhibits B-28 and B-29 to open 
Jetters of credit for payment of the bills that might be presented by the seller, In 
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‘purported performance. of the contract, the seller delivered to the Ellermen and 
Bucknull Steamship Company (to be referred to as the shipowner) certain consign- 
ments in re-used fibre drums. The mate’s receipt given to the shipper on the arrival 
of the goods at the wharf for being carried by S.S. “ City of Lucknow ” described 
them as being packed in “‘re-used drums.” At the request of the seller the ship owner, 
after taking a letter of indemnity to cover against any loss for non-mention of 
the word “re-used ” in relation to the drums, issued clean bills of lading, stating that 
‘the goods were received in apparent good order and condition in drums, without in 
any way qualifying the same. The bills of lading were promptly negotiated by the 
seller with the Marine Midland Trust Co., New York ; he obtained a payment of 
6998. 75 dollars under the letters of credit. The bills of lading were, in due course, 
forwarded to the Eastern Bank, Ltd., Madras, who notified their arrival to the buyer; 
the latter paid into the bank the sum of Rs. 33,749-14-6 under protest (he having be- 
come wiser as to the contents of the consignment by reason of previous experience), 
took the bills and obtained delivery of the goods. The goods were found to contain 
only coal dust and factory shavings as before. In the action against the shipper in 
the American Courts, the buyer realised a sum of Rs. 9,988-1 5-0 before the date of 
the present suit. There has also been a receipt of a further sum of Rs. 3,615-10-6 
subsequent thereto. The suit, of which this appeal arises, was instituted by the 
buyer for recovery of a sum of Rs. 23,760-15-6 against the Bank as well as the ship 
owner. The claim against the Bank was based on the footing, that what were pre- 
sented to them by the seller were unclean bills of lading which they had no authority 
to negotiate ånd pay, and that, at any rate, no payment should have been made under 
Exhibit B-2, the second letter of credit, as the bills of lading, presented as they were on 
the last day fixed for performance of the contract, did not comprise the entire quantity 
contracted for. The case against the ship owner was the same as in the other two cases, 
namely, that there was a misrepresentation, or breach of duty on its part in not dis- 
closing in the bills of lading that the goods were packed in “ re-used drums ” which, 
if done, would have prevented the seller from obtaining any moneys under the letters 
of credit. Both the bank as well as the ship owner contested the suits, the former 
stating that the documents accepted were in conformity with the terms of the letters 
of credit, and the latter repudiating its liability to the buyer. The learned trial 
Judge rejected the case, that the bills of lading presented to the bank were not clean 
bills ; he held that the bank would be acting within its authority in negotiating them. 
There was, however, an infirmity in regard to the payment under one of the two 
letters of credit, viz., Exhibit B-2. The learned Judge held that the bank was in error 
in accepting the shipping documents which related only to a part of the goods contract- 
ed for and paying the moneys, when they must have known that the buyer was enti- 
tled to reject the goods when they arrived at Madras for the reason that the quantity 
contracted for had not been supplied within the time stipulated. He, therefore, held 
that the bank was liable to refund the amount paid under the letter of credit, Exhi- 
bit B-2. He apportioned the total loss sustained by the buyer, between Exhibits B-r 
and B-g, and, after giving credit for the amounts received after the suit, passed a de- 
cree against the bank for a sum of Rs, 8,436. The suit against the ship owner was dis- 
missed for the reason that, even if it had mentioned in the bills of lading that the 
goods were packed in re-used drums, thereby making the bills unclean ones, the banks 
would nevertheless have paid the amounts, as the terms of Exhibits B-1 and B-2 were 


couched in such a wide language as to authorise payment regardless of the fact 
whether the bills were clean or unclean. 


The buyer has filed C.C.C.A. No. 61 of 1957, praying for a decree for the full 
amount of the claim against the shipping company, and also for the balance of the 
amount against the bank. The Bank has filed C.C.C. A. No. 54 of 1957, against the 
decree which directed them to pay the sum of Rs. 8,436 to the buyer, 


The learned counsel for the parties submitted that it would be convenient to 
dispose of first the liabilities of the ship owner, leaving the liability of the bank to be 
determined after that has been ascertained. We, therefore, proceeded to consider 
C.C.C.A.No. 61 of 1957 in so far as the claim against the ship owner, the 2nd 
respondent, is concerned. 
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In the judgment delivered just now in the connected appeals C.C.C.A. Nos. 52 
and 53 of 1957, we have discussed the liabilitity of a ship owner in regard to repre- 
sentations made in bills of lading. It is unnecessary to advert to that matter again. 
As we indicated earlier there is one important feature which distinguishes this case 
from the other two appeals, namely, the terms of the letters, of credit. For the res- 
sons which we have given in the judgment in the other appeals, it must be held that 
the ship owner, with the knowledge that the bills of lading would be negotiated, 
gave at the request of the seller clean bills of lading, while as a matter of fact only 
unclean bills of lading should have been given. What remains to be considered then 
is whether the loss sustained by the seller (sic) was the direct result of the shipowner’s 
conduct or would have occurred independent of it. The shipowner’s case is that, 
having regard to the comprehensive terms of the credit, loss would have occurred 
even if it had granted unclean bills, It is necessary. therefore, to consider whether 
that is so. 


Exhibit B-1 is typical of the two letters of credit opened by the buyer with the 
Eastern Bank, Ltd. The material portion of the letter is as follows : 

“We hereby authorise and request you and/or your Agents and/or Representatives at New York 
to open a confirmed and irrevocable bank credit in favour of Messrs. British Mercantile Company, 
Limited, etc., and to make payment or payments thereunder on our behalf............ inst 
documents purporting to be invoices, shipping specifications, bills of lading and Policies and/or Certi- 
ficates of Insurance covering Marine and War Risks. We agree that this credit is subject to U.S.A. 
regulations and practice. 

You and/or your agents and/or representatives are not to be responsible in any wayfor the genuine- 
ness, regularity or accuracy of such documents if apparently in order..........-. 

It is understood that this agreement and all question arising thereunder are to be construed 
according to English Law.” 


It will be seen that the terms of the letter of credit do not expressly stipulate that 
payment thereunder should be made only on presentation of clean bills of lading. 


As stated earlier, in pursuance of Exhibits B-1 and B-2, the Bank opened in it 
turn irrevocable letters of credit with the Marine Midland Trust Company of New 
York. Exhibits B-28 and B-29 are the two letters of credit opened by the Eastern 
Bank, Ltd., with the Bank at New York. Exhibit B-28, which can be taken as an 
example, proceeded to set out the purport of Exhibit B-1. Clause 3 therein described 
the nature of the shipping document on which payment could be made that stated : 

“ Clean “On Board” Bills of Lading in complete sets of at least two signed copies to be made 
out to the order of the Eastern Bank, Ltd., or to order blank endorsed and marked by the shipping 
company “ Freight Paid ”.” 5 
Thus, whatever might be the meaning to be attached to or the effect of the letter 
of credit opened by the buyer with the bank at Madras, the latter, acting in pur- 
suance of the authority of the constituent, opened letters of credit with the New 
York banker, expressly stipulating that the payment should be made only against 
clean bills of lading. The learned counsel for the appellant contended that it was 
the duty of the shipowner to have issued a bill of lading with a recital that the drums 
used for packing were re-used drums, and that its failure to do so, in the cirumstances 
of this case, enabled the seller to obtain monies from the bank at New York which he 
would not have otherwise got. In support of that contention, it was urged that it 
was really immaterial whether the terms of Exhibit B-1 and Exhibit B-2 did not speci- 
fically restrict payment only against clean bills of lading, as, according to the learned 
counsel, whenever a credit note authorised payment against bills of lading, it must 
be read as authorising payment against clean bills of lading. In other words, even 
though a letter of credit did not, on its terms, preclude a payment against an un- 
clean bill of lading, the recognised. practice was to interpret the letter as authorising 
payment only against clean bills of lading. It is said that the practice is so universal 
and so well understood by the commercial community as to justify a technical mean- 
ing being given to the words * bill of lading ” (except where there are express words 
indicating a contrary intention) in a letter of credit as a clean bill of lading. In our 
opinion, the contention appears to be well founded. 
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In Halsbury’s Laws of England, (Simonds Edition), Volume 2, at page 218, it 
is stated`that the bills of lading “ must be clean unless the credit authorises the 
acceptance of bills which are not. ” 


In the Law of Banker’s Commercial Credits by Gutteridge, 2nd Edition, it is 
stated at page 65 :— 

“In the absence of any instructions in the banker’s mandate the documents must be such as are 
usual in the trade in question, and which the customer could in his turn require a sub-purchaser to 
accept in satisfaction of a contract of resale. To use the words of Lord Sumner in Hansson v. Hamel Z 
Horley, Ltd. ‘The documents have to be handed by banks; they have to be taken up or rejected promptly 
and without any opportunity for prolonged inquiry ; they have to be such as can be re-tendered 
to sub-purchasers, and it is essential that they should so conform to the accustomed shipping docu- 
ments as to be reasonably and readily fit to pass current in commerce.” Or, as has been said, the docu- 
ments must be in merehantable order.” 

Commenting on the above extract, note (g) in the same page stated : 


“ It was apparently on this ground that it was suggested by Scrutton, L.J., that where a credit 
calls for the tender of bills of lading it is implied that ‘clean’ bills of lading are meant: National 
Bank of Egypt v. Hannevig’s Bank?” 

Again, at page 77: 

“There is no doubt that it is the universal practice today to decline bills of lading which are not 
clean except where the banker has authority to accept uncleans bills or where he feels justified in 
taking the risk. A banker cannot be expected to know what bills of lading are used in particular trades. 
(of Rayner v. Hambro’s Bank’, and it is submitted that even where a bill is usual in the trade a paying 
banker would be entitled to reject a ‘dirty’ bill, unless he had authority to accept it—in other words, 
a‘ dirty ’ bill qannot normally be in the contemplation of the r for, save in abnormal circumstances, 
a buyer would prefer to have documents declined by his banker’s correspondent than have the trouble 
of suing his supplier for breach of contract, at any rate where the bill of lading disclosed what seemed. 
to be a weakness in the goods or packing which might affect their value. Anda banker is notin a 
position to judge of the seriousness of the “ clasuing”, certainly not to the extent of knowing whe- 
ther the buyer would wish him to accept or refuse.” 

In British Imex Industries v. Midland Bank‘, the relevant agreement was a general one 
as in the instant case. It did not stipulate that a credit was available only against 
presentation of clean bills of lading. Salmon, J., observed at page 268: 

“ The letter of credit stipulated that payment would be made against bills of lading without 
qualification. The plaintiffs suggest that this does not necessarily mean clean bills of lading. In 
my judgment, when a credit calls for bills of lading, in normal circumstances it means clean bills of 

i I think that in normal circumstances the ordinary business man who undertakes to pay 
against the presentation of bills of lading means clean bills of lading ; and he would probably consi- 
der that that was so obvious to any other businessman that it was hardly necessary to state it. That 
scems to have been the view taken by Bailhache, J. in National Bank of apt v. Hannevig’s Bank, Ltd.* 
I entirely agree with it. No doubt, as was pointed out by the Court of Appeal in that case (Ibid. 
at page 70), there may be circumstances when, for instance, business has been disorganised by war, 
in which a credit against bills of lading is not necessarily a credit against clean bills of lading. 
That is a point which it is unnecessary to decide in this case, for in this case there are no special cir- 
cumstances, and I read “ bills of lading” in the letter of credit as meaning clean bills o lading. ’» 
The argument of Mr. O.T.G. Nambiar for the shipowner was not so much as to 
say that that was not the practice of the banks, but that under the usage recognised 
in commerce the use of the word “re-used ” in the description of the packing mate- 
rial would not make the bill unclean. The learned counsel contended that, in the 
interpretation of Exhibits B-1 and B-2, the English Law and English commercial 
usage should not be looked into, as the document itself stated that the credit was 
subject to U.S.A. regulations and practice. This, according to learned counsel, 
imported the American commercial practice contained in Exhibit B-27, namely, 
“ Uniform Customs and Practice for Commercial Documentary credit” issued 
by the International Chamber of Commerce, clause 18 of Exhibit B-27, which we 
noticed in the other appeals, stated that a bill would not be deemed to be unclean 
merely because the word “re-used” is used with reference to a package. The 
learned trial Judge has given reasons why the “ Uniform Customs and Practice” 
should not be adopted in the present case. We agree with him. For one thing 
Exhibit B-27 came into existence in 1951, later than the date of the suit documents ; 





ae 
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there is no evidence about the earlier commercial practice. We have adverted in 
our judgment in the connected appeals to the fact, that the practice set out in Exhibit 
B-27 was merely recommended for adoption, The letter of credit in the instant case 
specifically states that all questions arising thereunder are to be construed according 
to English Law. In our opinion, if the words “re-used drums ” had been used in 
the bills of lading with reference to the packages received on board, the bills would 
have been unclean ones. 

The authorities, to which we have referred above, show that, if a letter of credit 
authorises payment against bills of lading, such payment should be made only 
against clean bills of lading. This view is confirmed by the fact, that the 
bank itself understood Exhibit B-1 only in that sense. The bank, while opening the 
credit with its agent at New York in pursuance of Exhibit B-1, executed Exhibit 
B-28. That document specifically stipulated that payment by the New York 
banker should be only against clean bills of lading. Mr. Barker, the accountant 
of the Eastern Bank Ltd., while giving evidence, stated : 

“We wrote to our agents the details of the credit in our letter copy Exhibits B-28 and 29.” 


He also stated that the rules contained in Exhibit B-27 were recommendations, 
and had not been circulated to the banker’s constitutents. It is clear from the 
evidence that Exhibit B-1 was interpreted or understood by the parties as authorisin 
payment only against clean bills o lading, and this is consistent with the law an 
practice stated above. Indeed, there is no evidence in this case that the clause was 
ever interpreted otherwise. : 

On behalf of the shipowner, it was contended that this plea was not taken in 
the plaint, and that, therefore, it should not be allowed to be taken in appeal. A 


A-25 It must, therefore, be taken as proved that on the terms of Exhibits B-1 and 
B-2, the bank could only have paid on presentation of clean bills of lading. 

The learned counsel for the shipowner contended that, notwithstanding the 
practice referred to above, a bank could not be said to be acting in excess of its 
auth rity, if it interpreted a letter of credit according to its tenor. We cannot, how- 
ever, accept the contention, in the view we have taken, namely, Exhibits B-1 and 
B-2, understood in accordance with the usage in commerce, would entitle the bank 
to pay only against clean bills of lading. It follows that the failure of the shipping 
company to disclose the fact that the drums used were re-used drums, and had 
enabled the zeller to obtain monies under credit, and that it should, therefore, be 
held liable for the loss. 

This conclusion can be reached by another line of reasoning as well. i 
that Exhibits B-1 and B-2 authorised payment against even unclean bills of lading, 
what the Eastern Bank, Ltd., did was to open letters of credit in terms of Exhibits 
B-28 and B-29 with the intermediary or paying banker, namely, the Marine Mid- 
land Trust Co. of New York. The authority of the bank at New York was limited 
by the terms of Exhibits B-28 and B-29. Those documents admittedly did not 
authorise negotiation of unclean bills of lading. ‘Therefore, the New York Bank 
would not have paid if the shipowner had issued bills of lading making a correct 
representation of facts, The damage sustained by the buyer by reason of the pay- 
ment by the American bank would, therefore, be directly attributable to the de- 
_. fault of the shipowner. 
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The learned City Civil Judge declined to hold the shipping company liable on 
the ground that, even if the concerned bills of lading had described the drums as 
re-used drums, the banker would have been within his rights in paying the amount 
to the shipper. This is obviously incorrect, having regard to the terms of Exhibits 
B-28 and B-29 which do not authorise payment against unclean bills of lading. 

Learned counsel for the shipowner then ed thus: the authority of the 
banker in the instant case would have to be decided only on the basis of Exhibits 
B-r and B-2 and not on the terms of Exhibits B-28 and B-29, as there was no privity 
of contract between the bank at New York and the buyer. If the bank at New 
York had paid in excess of authority conferred on it under Exhibits B-28 and B20, 
it was entirely a matter between itself and its principal, namely, the Eastern Bank, 
Ltd., which could ratify the acts of its agent done in excess of authority: the buyer 
could have no legitimate grievance except when the terms of Exhibits B-1 and B-2 
were contravened. 


We cannot agree with this contention. If the question arose between the 
Eastern Bank, Ltd., and the constituent, it may be (we are not to be understood as 
deciding the point) that the former could plead that its liability to the latter should 
be decided on the terms of Exhibits B-1 and B-2. That is not the case here. The 
point for consideration is whether the ship owner’s breach of his duty or a fraudulent 
misrepresentation by it in a document of title, has directly resulted in a loss to the 
buyer. In the proved circumstances of the case, it is clear that the New York bank 
would not have paid against unclean bills of lading. One cannot assume for this 
purpose that the paying bank at New York will not act upto the terms of Exhibits 
B-28, and B-29, and proceed to pay the seller in excess of its own authority. There 
is a causal connection between the default of the shipowner and the loss, and this 
would be sufficient to sustain the claim of the buyer for damages against the 
shipowner. We are, therefore, unable to agree with the conclusion arrived at by 
the learned Judge that his loss was not the direct result, of the omission on the part 
of the shipowner to issue unclean bills of lading. 


The result is that the appellant would be entitled to a decree against the 
shipping company for the sum of Rs. 20,145-5-0 with subsequent interest and costs 
here and in the Court below. The appeal, in so far as it relates to the Eastern Bank, 
Ltd., will be adjourned to 3rd November, 1960. 


C.C.C.A. Nos. 54 and 61 of 1957 and C.C.C.A. Nos. 59 and 60 of 1957 coming 
on for hearing on this day, the Court delivered the following 


JUDGMENT :— 


C.C.C. A. Nos. 59 and 60 of 1957.—These appeals are withdrawn. In the cir- 
cumstances we consider that no order need be made in regard to the costs in the 
appeals. These appeals are dismissed as withdrawn. i 


C.C.C.A. Nos. 54 and 61 of 1957.—Mr. V. Thyagarajan represents that the appeal 
preferred by the Eastern Bank (C.C.C. A. No. 54 of 1957) may be allowed and that 
the decree passed by the lower Court against the Eastern Bank may be vacated. 
The position is that the plaintiff having succeeded in obtaining a decree against the 
Shipping Company is virtually giving up the claim against the Bank. It is in these 
circumstances that we direct that 0.C.C.A. No. 54 of 1957 be allowed and that the 
decree of the Lower Court in so far as it directed the appellant, the Eastern Bank, 
to pay the plaintiff do stand vacated. There will be no order as to costs, in 


C.G.C, A. No. 54 of 1957. 


In C.C.C.A. No. 61 of 1957 the claim was against both the shipping Company 
and against the Bank. The claim against the Shipping Company has been allowed 
by our judgment. Mr. V. Thyagarajan, learned counsel for plaintiff-appellant 
represents that the plaintiff is no longer pressing the claim against the Bank. The 
epee against the bank will stand dismissed. ‘There will be no order as to costs in 

.C.G.A. No. 61 of 1957. 


P.R.N. — Order accordingly- 
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IN THE HIGH COURT OF JUDICATURE AT .MADRAS. 


Present :—Mr. P. V. RajaMANNAR, Chief Justice AND Mr. JusTICE 
VENKATADRL 


Meenakshi Ammal .. Appellant™ 
v. 
P. S. Muthukrishna Chettiar .. Respondent. 


Practice—Courts granting reluf—Events subsequent to the suit—When could be taken into consideration. 


There could be no inflexible rule that in disposing of matters coming before it Courts should 
never take or should always take into consideration the subsequent events that have come into being 
after the institution of the proceedings and which were not available to it at any time earlier. It must 
depend upon the peculiar circumstances of each case. Where fresh evidence is required to substan- 
tiate the subsequent events and parties are not agreed on the basic allegations, it is not proper for a 
Court to take into account the subsequent events and mould the relef in accordance with them. 


Appeal under clause 15 of the Letters Patent of the High Court against the 
Judgment and Decree of the Hon’ble Mr. Justice Ganapatia Pillai, dated 8th 
November, 1957 and passed in S.A. No. 16 of 1956 preferred against the decree of 
the District Court of South Arcot at Cuddalore in A.S. No. 310 of 1954 preferred 
against the decree of the Subordinate Judge of Cuddalore in O.S. No. 83 of 1953. 


M. S. Venkatarama Ayyar and K. Kalyanasundaram, for Appellant. 
P. S. Balakrishna Ayyar, for Respondent. i 


The Judgment of the Court was delivered by 


Rajamannar, C.J.—Tbis is an appeal against the Judgment of Ganapatia Pillai, 
in S.A. No. 16 of 1956. It arises out of a suit filed by the Appellant before us— 
O.S.No. 83 of 1953 in the Court of the Subordinate Judge of Cuddalore—for partition 
and separate possession of her half share in the suit properties and for past and future 
mesne profits, The appellant, who will be referred hereafter as the plaintiff, is the 
wife of the respondent-first defendant. She filed a suit O.S. No. 137 of 1950 in the 
same Court for separate maintenance. Though the suit was originally contested. by 
the first defendant, when the suit was taken up for trial, he“agreed that the plaintiff 
would be entitled to claim separate maintenance, but left for the decision of the 
Court the rate of maintenance and the properties, which are to be charged, for re- 
covery of the maintenance. The learned Subordinate Judge fixed the rate 
of maintenance at Rs. 150 per month and also directed that the maintenance may 
be charged on the properties mentioned in a compromise the, terms of which were 
put before the Court and also on certain properties, which had been alienated by 
the first defendant. A deed of compromise was filed into Court with a prayer that 
a decree may be passed in terms thereof. Eventually a decree was passed on 21st 
December, 1951, the material part of which runs as follows : 


“ It appearing that the parties have agreed to compromise the matter of the suit and that they 
have filed into Court a deed of compromise praying that this Court will pass a decree in terms there- 
of this Court doth in pursuance of the said deed of compromise, order and decree among other terms 
contained in the compromise set out below as follows :— 


(1) That the maintenance payable by the first defendant to the plaintiff is fixed at Rs. 150 per 
mensem and the same shall be paid from 5th July, 1950, by the first defendant. 


(2) That the properties mentioned in the compromise and also properties of the first defendant 
alienated to the various persons shall be a charge for the payment of the above maintenance. ” 


The terms of the compromise were embodied in the decree. They inter alias 
provided that the plaintiff and the first defendant should enjoy in common the lande 
set out in the schedule attached to the compromise towards the maintenance 
payable by the first defendant to the plaintiff and towards the maintenance of the 
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first defendant himself and that, if necessary, the plaintiff shall get her half share 
of the properties after partition, lease out and enjoy the income therefrom, that nei- 
ther the plaintiff nor the first defendant shall have the right to alienate independently 
the properties during their lifetime and that if it became necessary, the properties 
could be alienated by both the plaintiff and the first defendant jointly consenting. 
It was further provided therein that the half share to which the first defendant was 
entitled and the half share to which the plaintiff was entitled for her maintenance 
should be taken after their lifetime by the heir or heirs of the first defendant. The 
suit out of which this appeal arises was filed for partition and separate possession of 
a half share of the suit properties, on the following allegations, after a reference to 
the material terms of the compromise. After the compromise decree, as there were 
several debts owing by the first defendant, which had to be discharged, both the 
plaintiff and the first defendant jointly made certain alienations for the purpose and 
the only items of lands that remained were the properties in the suit. As it was 
not possible for the plaintiff to live with the first defendant, she was living separately 
with her parents at Panruti. On 17th February, 1952, the second defendant, who 
is the elder brother of the first defendant purported to obtain a sale deed of the suit 
properties from the first defendant for an alleged consideration of Rs. 5,000. The 
sale is void and not binding on the plaintiff and she was entitled to ask for partition 
of the properties ignoring the sale. The first defendant remained ex parte and the 
suit was contested only by the second defendant, his brother. The main plea raised 
in his writtén statement was that the arrangement embodied in the terms of the com- 
promise was a private arrangement beyond the scope of the suit and, as the com- 
promise was not registered, it was of no effect and not enforceable and the plaintiff 
did not acquire any proprietary interest in the suit property. He, therefore, 
asserted that the sale in his favour was not liable to be set aside as void. The learned 
Subordinate Judge of Cuddalore decreed the suit so far as the relief of partition 
and separate possession was concerned and directed that the mesne profits could be 
inquired into under Order 20, rule 12 of the Code of Civil Procedure. The 
learned Judge held that the compromise did not require registration. ‘The second 
_ defendant filed an appeal to the District Judge of South Arcot who confirmed the 
decision of the learned trial Judge. Before the learned District Judge the only point 
raised was whether the decree in O.S. No. 137 of 1950 was compulsorily registrable, 
and as it was not registered the same is not enforceable by the plaintiff. The 
learned District Judge agreed with the decision of the trial Court that the compro- 
mise did not require registration, because the properties comprised therein were the 
subject-matter of the suit and the case fell within the exemption under section 17(2) 
(vi) of the Registration Act. The second defendant thereupon filed a Second Appeal 
(No. 16 of 1956) to this Court. Subsequent to the filing of the Second Appeal, the 
and defendant filed a petition (C.M.P. No. 6969 of 1956) praying that the suit may 
‘be dismissed on account of certain events, which were alleged to have happened: 
In the affidavit filed in support of this application it was alleged that subsequent 
to the filing of the Second Appeal, the plaintiff and the first defendant, 2.2., the wife 
and the husband, had resumed cohabitation as a result of which the plaintiff had 
conceived a child and consequently the compromise decree for maintenance 
obtained by the plaintiff became ineffective and nullified. In the counter-affidavit 
filed by the plaintiff, the wife, it was admitted that she was enceinte through her 
husband, but stated that this was the result of a casual union, which took place in 
her mother’s house. She denied that she and her husband had been living to- 
gether. There was a reply affidavit filed by the second defendant asserting that 
the husband was spending considerable time in the company of his wife. Ganapatia 
Pillai, J., took up the above objection first and came to the conclusion that by reason 
of the resumption of cohabitation by the plaintiff and the first defendant, the very 
basis of the decree in O.S. No. 137 of 1950 had ceased to exist and in that view he 
allowed the Second Appeal and dismissed the suit, without dealing with the question 
which had been raised to in the original memorandum of- Second- Appeal. The 
learned Judge, however, granted to the plaintiff leave to appeal in pursuance of which 
she has filed the present Letters Patent Appeal. 
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It was admitted by learned counsel for the respondent that the point, which 
he sought to raise in and by C.M.P. No. 6969 of 1956 was not available to him either 
at the time of the institution of the suit, nor even subsequently till after-the filing 
of the Second Appeal. He contended that nevertheless this Court could take notice 
of subsequent events, which had happened and decide the case, having regard to 
such events. It is obvious that there is no invariable or inflexible rule that subse- 
quent events should never be taken into consideration or that they should always be 
taken into consideration. Each case must depend upon the peculiar circumstances 
present in the particular case. The question is whether, in the case before us, the 
subsequent events should be considered by this Court in disposing of the Second 
Appeal. Ganapatia Pillai, J., evidently thought they could be. With respect to 
the learned Judge, we are of a different opinion. We shall give briefly the reasons, 
which have impelled us to come to this conclusion. 


The plea raised by the second defendant in the petition C.M.P. No. 6969 of 
1956 is based upon the ruling of this Court in Venkayya v. Raghavamma1, which was 
followed and applied in two decisions of two learned Judges of this Court by 
Krishnaswami Nayudu, J., in Perundeoi Ammal v. Amavasikan*, and by Basheer 
Ahmed Sayeed, J., in S.A. No. 305 of 1949. It appears to us that much can be 
said on both sides regarding the applicability of the rule laid down in Venkayya v. 
Raghavamma1, to the facts of the present case. If the rule is that a decree for 
separate maintenance passed in favour of a Hindu wife ceased to be effective once 
the wife goes and lives with her husband because the very basis of the decree has 
disappeared, viz., the living apart by the wife on justifiable grounds, then the 
question will arise in this case whether the plaintiff has gone back to live with her 
husband. It is not clear to us if a decree for separate maintenance would 
automatically be extinguished by the mere fact that after the decree the husband 
and the wife have sexual intercourse, though the wife continues to live apart from 
the husband. The term “ cohabitation ” has been used in several of the decisions 
dealing with the subject, but it is a matter for argument what exactly is meant by 
cohabitation in so far as it is material for the application of the rule. We refer to 
this aspect because on the affidavit it does not appear-and certainly it is not admitted 
—that the plaintiff and the first defendant are living together and that she is being 
maintained by her husband. On the other hand, her allegation is that she continues 
to live with her parents and the first defendant is living with his brother, the second 
defendant, separately. In this view, it may be necessary to determine 
the question of fact whether the wife has gone back to her husband. . To decide that 
ala it may be necessary to take evidence. Ganapatia Pillai, J., appears to have 

ought that once it was admitted that there was a conception and subsequently 
a child birth, it necessarily followed that the plaintiff was living with her husband. 


Then there is also the question whether this rule laid down in Venkayya v. 
Raghavamma1, which itself was based on English Matrimonial Law would apply to 
the case of a consent decree like the decree, which is the foundation of the plaintiff’s 
claim in this suit. There was no adjudication by the Court that there were valid. 
grounds, which would justify the wife living away from her husband. The suit was. 
really not contested so far as the liability was concerned. The terms of the compro- 
mise which were embodied in the decree, are also peculiar. Mr. M.S. Venkatrama 
Tyer, learned counsel for the appellant, described the compromise as a family 
settlement. It is not necessary for us to say whether, in law, it can be said to be such. 
Suffice it to say that there are these and other questions of fact and law, which 
will have to be decided before the rule in Venkayya v. Raghavamma), is applied to this 
case. In these circumstances we are convinced that this is not a case in which the 
Court should take into account subsequent events and mould the relief in accordance 
with them. Whether the second defendant would be entitled to any relief in other 
proceedings, it is not for us to say now. If he has any right, any decision in the 
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Second Appeal would not by itself adversely affect such right. We think that it is: 
just and equitable that the Second Appeal should be heard on its original 
memorandum of appeal. As the learned Judge, Ganapatia Pillai, J., considered it 
unnecessary to deal with the merits of the case, in view of his finding that the suit 
should be dismissed on account of subsequent cohabitation, the second appeal should 
be remanded for disposal without reference to subsequent events. 


We allow the above appeal, set aside the judgment and decree of Ganapatia 
Pillai, J., in S.A. No. 16 of 1956 and direct that it be restored to file and heard and 
disposed of in accordance with law. The appellant will get the costs of this Letters. 
Patent Appeal from the respondent. The costs of the Second Appeal will abide 
the result. The appellant will be entitled to a refund of the Court-fee paid on the 
memorandum of the Letters Patent Appeal. 


R.M. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnk. Justick RAJAGOPALAN AND MR. Justice RAMACHANDRA IYER. 
The Ellerman & Bucknall Steamship Co., Ltd. through the 


Agents, Messrs. Best & Co., Ltd., Madras .. Appellani* 
0. 
Sha Bhagajeg Sonmull and others .. Respondents. 


Shipping—Bill of lading—Nature and incidents of—Clean bill—What is—Shipper and shipowner—Duty 
of—Sale and purchase of goods under C.I.F. Contract—P. t to seller by means of letter of credit—Seller obtain- 
ing bill of lading suppressing defects in packing with frau tintent—Shipowner issuing clsan bill when unclean 
bill ought to be granted—Ltability of —Loss sustained v4 buyer on account of false description in bill of lading— 
Bank paying on faith of bill of lading—Liability of —Right of buyer—Letter of credit—Origin, nature and incident s. 
of—Duty of bank and seller—Tort—Decert. 

The first respondent entered into certain contracts with the British Mercantile Bank, New York». 
for the purchase of Fresh Monsento Polystyrene Injection Moulding Powder (not reground) in granules. 
packed in new fibre drums. The price was to be paid at New York by means of irrevocable letters of 
credit to be opened in favour of the seller, payable in full on presentation of the shipping documents. 
The buyer accordingly opened letters of credit with the Mercantile Bank of India, Ltd., 
(second respondent) for the requisite amounts. The second respondent had no branch at New York, 
of its own, but with the Bank of Montreal at that place to open on behalf of the buyer the 
necessary letters of credit, the material portions of which were : 


“ Drafts are to be drawn at sight and accompanied by documents purporting to be full set,. 
clean, freight paid, on board ocean bills of lading. . . . . . ” I agree that for the regularity 
or genuineness of the above documents you are not to be responsible if they are apparently in order”. 


Within the time stipulated in the contracts the seller tendered to the appellant (shipping com- 
pany) for being carried by its steamer “‘S. S. City of Lucknow ” certain consignments purporting. 
to contain Polystyrene powder ; the goods were packed in re-used drums. The mate’s receipt, whi 
is a mere acknowledgment of the receipt of by the shipowner and which was given on delivery 
of the goods by the shipper to the shipowner, described the packages as “re-used drums”. But the 
bills of lading which contained the contract of carriage merely mentioned the packages as “ drums ”, 
because the seller requested the appellant, the shipowner, to issue clean bills of lading by not mentioning 
therein that the goods were consigned in re-used drums, (as in the mate’s receipt) the seller being 
apprehensive that the description of goods as packed in re-used drums in the bill of lading (as in the 
mate’s receipt) would not facilitate his obtaining monies under the letters of credit. The appellant 
ae en while acceding to the request of the seller safeguarded itself by obtaining from the shipper- 

seller) letters of indemnity wherein the seller agreed to indemnify the former agaist any loss, etc., 
that it might sustain by reason of clean bills of lading being issued, deleting the word “ re-used ” in. 
the description of the drums. It was obvious that the shipowner would not have deleted these words. 
except for the letter of indemnity, as in the opinion of the shipper as well as the shipowner the use of 
the word “ re-used ” would not make the bills of lading “ clean ” bills so as to enable the seller to. 
negotiate them freely, as the bills would then be “ unclean bills ”. The relevant clauses in the bills, 
of lading stated : “ Received in apparent good order and condition from the British Mercantile Co.,, 
Ltd., to be transported by the vessel City of Lucknow. . . . . . . . . Total packages 
said to weigh 9920 Ibs. said to be marked and numbered as below “ 21 drums, weighed ggao Ibs.” 


The seller, armed with such bills of lading, had no difficulty in negotiating them and drawin 
monies from the Montreal Bank under the various letters of credit. The Bank in due course forward 
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the bills of lading to the 2nd respondent, Mercantile Bank, Ltd., Madras, who duly notified the buyer 
and the latter paid amounts and took delivery of the bills. 


After the goods arrived in Madras, when the first consignment was opened it was found that the 
packages contained nothing like Polystyrene powder, but coal dust and factory shavings. The buyer 
made the later payments to the bank under protest and sued the Mercantile and the shipowner 
(appellant) for the loss sustained by him (after realising certain amounts from the seller) alleging 
that the loss was attributable to the breach of duty committed by the defendants. The hability of 
the shipowner (appellant) was rested on the basis that it issued a clean bull of lading when the circum- 

.stances existing to its knowledge bound it to issue only an unclean one. 


Held ; (1) that when the appellant issued a clean bill of lading, not noting the defects in the 
description of packing as contained in the mate’s receipt, it made a representation that the goods were 
received in apparent good order and condition while they were actually not so, and it could not be 
said that in ose circumstances the shipowner actually and honestly believed the statements therein 
as truly representing the condition of packing, particularly in the context of the existing commercial 
practice and the indemnity it took covering itself against claims for the deletion of the word ‘‘re-used ,” 


p (2) there could be no doubt that the misrepresentation was the direct cause of the loss sus- 
rained by the buyer ; if the shıpowner had given an unclean bill of lading, the banker would not have 


paid, and even if he had, the buyer would not be bound by it in view of the terms of the letter of 
credit ; 


(3) in view of the fact that the bill of lading was a document of title to goods which would pass 
by negotiation, the representations or misrepresentations therein should be held to have been made 
to every individual who would come by it as a holder thereof, and there was thus a breach of duty on 
the part of the shipowner and an actionable false representation, and 


(4) the rst respondent who suffered loss by reason of that misrepresentation was entitled to a 
decree for the amount of the loss. 7 


Evolution of the system of payment by means of letters of credit and the main features thereof 
stated. 


Cheshire and Fifoot’s Law of Contracts, (1956 edition) page 366 ; Halsbury’s Laws of England, 
Simonds’ edition, Vol. 2, page 213, referred to. 


A clean bill of lading is one that does not contain any reservation as to the apparent good order or 
condition of either the goods themselves or their packing. A defect in packing, if noted in a bill of 
lading, would render it an unclean bill. 


British Imex Industries v. Midland Bank, (1958) 1 AULE.R. 264; Armstrong v. Allan Brothers, 67 L.T. 
417, referred to. 


Law of Bankers’ Commercial Credits, and edition by Gutteridge, pages 77 and 79 ; Suver v. 
Ocean Steamship Go., Ltd., L.R. (1930) 1 K.B. 416 and Brown Jenkinson v. Percy Dalton (London) Lid., 
L.R. (1957) 2 Q.B. 621, referred to. 


Semble.—A banker in whose favour a letter of credit is opened owes a duty to his constituent 
to act strictly in accordance with the terms thereof. Where a beneficiary presents shipping docu- 
ments and demands monies under a letter of credit, it is the duty of the bank to scrutinise the documents 
tendered and see whether the instructions given by its constituent have been strictly complied with, 
and the bank would be bound to refuse to accept or negotiate the shipping documents or pay the 
beneficiaries under the letter of credit, unless the documents presented strictly conform to those covered 

the instructions. Where the terms of letters of credit authorise payments on presentation of a clean 
bill, it would be the duty of a seller under a C.I.F. Contract to presenta clean bill. If circumstances 
are such that in respect of goods consigned by him he would be entitled only to an unclean bill of 
lading, he should not draw monies thereon. If, in those circumstances, he procures a clean bill of 
lading (knowing that he is not entitled to it) and obtains money under the credit note, he would 
undoubtedly be guilty of deceit. A shipowner who, with knowledge of the intention of the shipper, 
gives a clean bill of lading where the condition of the consignment was such that no clean bill could 
be given, would be equally guilty of deceit. 


Appeals against the decrees of the City Civil Court of Madras in Original Suit 
Nos. 1135 and 1144 of 1955 respectively. 


O. T. G. Nambiar instructed by Messrs King and Partridge, for Appellant. 

V. Tyagarajan, M. A. Rajagopalan, V. Rajagopalachari and S. Ramiah , for Res- 
pondents. 

The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—These appeals raise a question as to the liability of a 
shipowner for non-disclosure in the bill of lading of a fact relating to the condi- 
tion of the packages received by him for carriage by sea. The Ellerman and 
Bucknall Steamship Co., Ltd., whose local agents are Messrs. Best & Co., Ltd. are 
the appellants in the two appeals, which arise out of the decrees in two actions, O.S. 
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Nos. 1135 and 1144 of 1955 (commenced on the original side of this Court but later 
transferred to the City Civil Court, Madras). The suits were instituted by the rst 
respondent in each of the appeals for recovery of Rs. 26,061-4-g and Rs. 23,248 
respectively from the Mercantile Bank of India (the seccnd Respondent) and the 
appellant. They were tried with a similar suit, O.S. No. 1134 of 1955, and a com- 
mon judgment was delivered. The first respondent in C.C.C.A. No. 52 of 1957 
entered into two contracts respectively, dated 12th December, 1950 and 19th 
January, 1951, with the British Mercantile Co., New York, for the purchase of Fresh 
Monsento Polystyrene Injection Moulding Powder (not reground) in granules 
packed in new fibre drums for Rs. 25,000 and Rs. 12,000. The 1st respondent 
in G.C.C, A. No. 53 of 1957 entered into 3 similar contracts with the same seller on 
12th December, 1950, 23rd January, 1951 and 25th January, 1951, for Rs. 13,500, 
Rs. 13,500 and Rs. 7,300 respectively. In all the contracts the price was to be paid at 
New York by means of irrevocable letters of credit, to be opened in favour of the 
seller, payable in full on presentation of the shipping documents. In accordance 
with the terms stipulated, the buyers opened letters of credit with the Mercantile 
Bank of India Ltd. for the requisite amounts. The Mercantile Bank of India, 
which had no branch of its own at New York, arranged with the Bank of Montreal 
at that place to open on behalf of the buyer, the letters of credit. Within the time 
stipulated in the contract, the seller tendered to the appellant, for being carried by 
its Steamer “‘S. S. City of Lucknow” certain consignments alleged to contain Polystyrene 
powder : the goods consigned were packed in re-used drums. The mate’s 
receipt, which was given on delivery of the goods by the eae to the shipowner, 
described the packages as “reused drums”, It may be noticed that the mate’s receipt 
is a mere acknowledgment of the receipt of goods by the shipowner : the contract 
of carriage will be contained only in the bill of lading signed by the person who 
agrees to carry them; that is a document of title to the goods. 


The seller, being evidently apprehensive that the description of the packages 
in the mate’s receipt, if entered in the bills of lading, would not facilitate his obtaining 
monies under the letters of credit, requested the appellant, the shipowner, to issue 
clean bills of lading by not mentioning therein that the goods were consigned in 
re-used drums (as in the mate’s receipt), but merely mentioning them as drums. 
The appellant acceded to the request but it safeguarded itself by obtaining from 
the shipper letters of indemnity (Exhibit A-26 being typical of the rest), whereby 
the salle agreed to indemnify the former against any loss, etc., that it may sustain 
by reason of clean bills of lading being issued, and issued such bills, the relevant 
clauses therein stating : 


“ Received in apparent good order and condition from the British Mercantile Co., Ltd., to be 
transported by the good vessel City of Lucknow. 


* * * * * * 
Total packages said to weigh 9920 lbs. said to be marked and numbered as below. 
“ar drums weighed gggo Ibs.” 


(The above is contained in exhibit A-7, one of the bills of lading issued by 
the appellant). 


Armed with such bills of lading, which did not disclose that the packing was 
either defective or was made in re-used drums, the shipper had no difficulty in nego- 
tiating them and drawing monies, 5227 dollars and 2475 dollars from the Montreal 
Bank under the various letters of credit. In due course, that Bank forwarded the 
bills of lading to the Mercantile Bank Ltd., Madras, who duly notified the buyer. 
The latter paid Rs. 37,033-12-9 and Rs. 33,012-5-0 on various dates, and took 
delivery of the bills. ‘The goods arrived in Madras on 13th April, 1951. When the 
first consignment was opened, it was found that it did not contain anything like 
Polystyrene powder, but coal dust and factory shavings. As the fraud of the seller 
-was found out even at the beginning, the later payments to the bank were made by 
the buyer under protest. The contents of the other consignment were in no way 
different. 
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The buyers, thereupon, commenced actions against the seller in the American 
Courts, and were able to realise Rs. 10,972-8-0 and Rs. 9,764-4-0 respectively in 
respect of the contracts forming the subject-matter of the two appeals. 


The buyers then instituted the two suits, out of which these appeals arise, for 
recovery of the balance (Rs. 26,061-4-9) and Rs. 23,248-8-0 representing the loss 
sustained by them against the Mercantile Bank Ltd., and the shipowner, stati 
that the loss sustained by them was attributable to the breach of duty committ 
by them. Subsequent to the institution of the suits, the respective buyers received 
from the seller Rs. 3,981-14-0 and Rs. 3,654-12-0 and due credit was given by the 
lower Court for these sums. According to the buyer, what was presented to the 
Bank at New York were unclean bills of lading (it is unnecessary to refer to the cir- 
cumstances relied on in support of that plea) and the bank had no authority to 
negotiate and pay under the terms of the various letters of credit. It was, there- 
fore, claimed that the bank should be held liable to make good the loss sustained by 
the buyer. The case against the shipowner was that the bills of lading issued were 
clean bills, which the banks were authorised to negotiate. It was stated that the 
shipowner, with the knowledge that the goods were defectively packed or that the 
packing was such that if described correctly, it would not entitle the seller to clean 
bills of leading, issued such bills which enabled the latter to operate on the letters 
of credit, which, otherwise, would not be possible ; alternatively, it was said that. 
the shipowner was guilty of not disclosing the true description of the condition of the 
package received for carriage, but on the contrary, ing a statement in the bills 
of lading, as if they were received in apparent good order and condition (while they 
were really not so), thus making false representations which resulted in a loss to the: 
buyer, the ultimate assignee of the bills. 


The claim of the buyer was contested by the bank as well as the shipowner. 
The former pleaded that they acted in strict conformity with the letters of credit, 
the seller having presented clean bills of lading, on production of which they were 
bound to pay. The latter denied that it ever failed to disclose the true facts to any 
one to whom they owed a duty to make such disclosure, that the containers of the 
goods were sufficiently and rightly described as drums, and that, as the materials 
sent by the consignor had been duly delivered, as received on board the ship, it 
had no further responsibility in the matter. 


The learned City Civil Judge did not accept the contention of the buyer that 
the bills of lading tendered to the bank were unclean bills ; he held that the bank 
had committed no breach of duty by negotiating such bills and paying the seller 
the amounts under the letters of credit, and that the claim against it should fail. 
But, as regards the shipowner, he found that it did not correctly describe the goods 
in the bills of lading, but instead deliberately described them as drums, with a 
view to facilitate the buyer to operate on the letters of credit, and that, if the correct 
description had been given, the bills of lading would have turned out to be unclean 
bills of lading, and the bank would not have paid the drafts drawn by the buyer. 
On that conclusion decrees against the shipowner followed. Credit was given for 
the payments subsequently received by the buyer from the seller, and decrees were 
passed against the appellant in the two suits for Rs. 22,079-6-9 and Rs. 19,693-4-0. 
The shipowner has filed C.C.C.A. Nos. 52 and 53 of 1957 against the aforesaid 
decrees. The buyer (the plaintiff) has filed C.C.C.A. Nos. bo and 59 of 1957 against 
the dismissal of the claim against the bank. 


Before considering the various contentions urged in the appeal, it would be 
useful to refer to the system of payment to a seller by means of letters of credit which. 
is of a comparatively recent origin. 


In Cheshire & Fifoots Law of Contracts (1956 edition) the evolution and the 
main features of a letter of credit are described at page 366 thus : 


“The course of international trade during and since the War of 1914 has opened a new gap 
between business requirements ànd legal mechanism. The exporter has found himself confronted wi 
peculiar difficulties. He may be dealing with a buyer whose credit is doubtful, or at least unknown ; 
e may be faced with the possibility of sharp fluctuations in the rate of exchange between the formation. 
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ef the contract and the date of payment ; and, even if free from these peculiar anxieties, neither he 
nor the buyer may wish to sce their capital frozen during the time which must necessarily elapse before 
the goods, despatched from the place of manufacture, can be sold by the buyer in his own market : 
(L.R. (1921) 1 A.C. 510). To meet these difficulties it has become usual to finance international 
trade by what are called Bankers’ Commercial credits. From the lawyer’s point of view, and reduced 
to its simplest terms, the device involves three separate transactions. 

(1) A clause is inserted in the initial contract of sale, whereby the seller requires payment in 
A parti manner. The buyeristo ask his bank to open a credit in theseller’s favour, which shall 
remain irrevocable for a given time. 


(2) The buyer makes an agreement with his bank, whereby the bank undertakes to open such 
a credit in return for the buyer’s promise to reimburse the bank, to pay a small commission and te 
give the bank a lien over the shipping documents. 


(3) The buyer’s bank notifies the seller that it has opened an irrevocable credit in his favour 
to be drawn on as soon as the seller presents the shipping documents.” 


Thus a letter of credit involves a mandate by the constituent (buyer), and an 
undertaking by a banker to meet drafts drawn under the credit by the beneficiary 
of the credit (e.g. the seller) in accordance with the conditions laid down therein. 
The credit is designed to facilitate trade with foreign countries. There may be cases 
where the bank, with whom a constituent opens a letter of credit, has no office at 
the place where the credit is to be operated on, t.e., where payments are to be made 
under the contract. In such cases, the credit opening bee in its turn, employs 
another bank which carries on business, or has a branch transacting business at 
that place as its agent for negotiating shipping documents and paying the beneficiary 
of the credit. The latter bank, known as the paying or interm iary bank, has 
ordinarily no privity of contract with the constituent who opens the letter of credit, 
i.e., the buyer. In certain cases, the original bank itself opens a letter of credit with 
the paying bank. The relationship that exists between a buyer and banker is stated 
in Halsbury’s Laws of England, Simonds’ edition, Vol 2 at page 213 (para 399) : 
“The buyer who, pursuant to his sales contract, instructs his banker to open a credit, undertakes 


to put the banker in funds, provided the documents against which the banker pa hat 
buyer calls for. The banker i bound to apply the funds to the purpose to which thér are Faska e 


‘The banker must comply rigidly with his instructions, and the same applies to the ing ban 
(if there be an e ET tanker) the latter being indemnified by the Pemer if he conlie pr 
with the instructions. There is ordinarily no privity between the buyer and the paying (intermediary) 
The material portions of letters of credit in the instant case opened by the buyer, 
(Exhibit B-2 is a typical letter of credit) stated : 

“ Drafts are to be drawn at sight and accompanied by documents orting to be full set 
freight paid, on board ocean bills of lading. . . . . .. ee j ae) 


“I that for the r ity or genuineness of the 
ponsible at they are R E Order” a YouraEe HOt RD he rest 
Such a letter of credit would entitle the banker to pay only if clean bills of 
lading were produced. The immunity granted to the banker, where he pays against 
documents in apparent order, cannot obviously authorise a payment on presentation 
of an unclean bill of lading, as such a bill (as we shall presently see) cannot be said 
to be in apparent order. Jt was accepted by learned counsel on both sides, for the 
pu eee of the above appeals, that what the seller presented were clean bills of 
eading. As we stated earlier, the liability of the shipowner is rested on the basis that 
he issued a clean bill of lading, when the circumstances existing to his knowl 
bound him to issue only an unclean one, that again rests on the assumption that, if 
the bill of lading had described the consignment as being in “ re-used drums ” it 
would be an unclean bill of lading. i 


Now what is a clean bill of lading? Broadly defined, it is one which contains 
no , in addition to its usual clauses, indicating any qualification of the condition 
of the goods, their packing or the liability of the shipowner. 

In Halsbury’s Laws of England (Simonds’ edition), at page 218, it is stated : 

“Tt has not been decided what is a “clean” bill of lading, but in Engli ice it i ; 
does not contain ante reservation as to the apparent good Ge and Sue e wbich 


packing. ” 
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Scrutton defines it in his book on Charter Parties and Bills of Lading (16th 
edition) at page 175 (note 1), as one . 

“ in which there is nothing to qualify the admission that so many packages are shipped in good 
order and well conditioned. ” 

In Carver’s Carriage of Goods by Sea (1oth edition), it is stated at page 66: 

“ The general statement in the bill of lading that the oods have been shipped in good order and 
condition ” amounts (if it is unqualified) to an admission by the shipowner that, so far as he and his. 
agents had the opportunity of judging, the goods were so shipped. there is no clause or notation 
in the bill of lading modifying or qualifying the statement fe goods were “ shipped in good order 
and condition ”, the bill is known as a clean bill of lading. Such an admission creates an estoppel 
as between the shipowner and an indorsee, who, on the faith of that admission, has become indorsee 
for value of the bill of lading. ” 

Lord Wright observed in Canadian and Dominion Sugar Company Ltd. v. Canadian 
National (West Indies) Steamships Ltd.1, that if the statement at the head of the bill 
“Received in apparent good order and condition” had stood by itself, the bill 
would have been a “‘clean’’ bill of lading, an expression which meant at least in a 
context like that, there was no clause or notation modifying or qualifying the 
statement as to the condition of the goods. 

A clean bill of lading is, therefore, one that does not contain any reservation as 
to the apparent good order or condition of either the goods themselves. or their 
packing (Per Salmon, J., British Imex Industries v. Midland Bank®). Therefore, a 
defect in packing, if noted in a bill of lading, would render it an unclean bill. 


The learned counsel for the buyer first contended that the mere fatt that goods. 
were packed in re-used drums would itself mean that they were not properly packed, 
as re-used drums would not be as good as new ones and as fibre cases would wear 
out by use. From that, it was argued that if the bill of lading disclosed that re- 
used drums were utilised for packing, that would by itself indicate defective packing, 
with the result that there would only be an unclean bill. We cannot, however, 
agree with such a broad statement of the position. In certain cases, used or sea- 
soned material would be more suited for packing than new and unused ones. In 
Armstrong v. Allen Bros.*, linseed oil was packed in old seasoned casks which were 
peculiarly suited to hold such oil. It was held that there was no defect in packing 
and that the shipowner could have given a clean bill of lading. 

It was then contended that, as there was no specific denial in the written state- 
ment of the averment in the plaint that the goods had been defectively packed, it 
must be taken that there was an implied admission of it. Paragraph g of the plaint 
contained the following : 

“ When the steamer in question arrived at Madras, the plaintiffs who had cleared the said docu- 


ments wanted to take delivery of the goods, and it was discovered that the packing was defective and 
in re-used drums and the contents were coal dust instead of Fresh Monsanto Polystyrene Injection. 


Moulding Powder in granules (not reground) ”. 
Paragraph 4 of the written statement which controverted the averments in 
h g of the plaint, did not specifically deny the statement as to the insuffi- 
cieny of packing. ‘The 2nd defendant merely denied therein that they entered 
into any secret arrangement with regard to the goods or containers, or that they 
failed to disclose true facts to any one to whom they owed any duty of disclosure, or 
that they or their agents had at any time admitted that any of the facts stated by 
them or their agents were untrue. It was also pointed out by reference to Exhibits. 
B-46 to B-48 that, at no stage, was it the case of the appellant that packing was not 
defective. On the other hand, Mr. O.T.G. Nambiar, the learned counsel appearing 
for the shipowner, contended that the averments in the ema should be read stating 
that the defect in packing was only by reason of re-used drums being employed for 
the purpose, and that they could not be held as implying two distinct heads of the 
condition of the goods, viz., (1) there was a defect in packing, and (2) re-used drums 
were used. We cannot, however, agree that the averments could be so read: but 
we prefer not to rest our decision on any implied admission in the written statement. 


1. L.R. (1947) A.C. 47. g. 67 L.T.417 
a. (1958) 1 AUER. 264 at 268. 
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Mr. Nambiar then contended that even if the words “ re-used drums ” had been 
used in the bill of lading, they would not derogate from the general words, “ received. 
in apparent good order or condition ” and that the document would have been what: 
it was, namely, a clean bill of lading. The learned counsel referred, in this connec- 
tion, to Article 18 of the Uniform Customs and Practice for Commercial Documentary- 
Credits. Exhibits B-33, which states : 

“ Clauses which do not expressly state that the goods or packing are unsatisfactory, e.g. “ second' 

hand cases ” , “‘ used drums ” , etc., could not be consider aa abne reservations as to the nature- 
of packing. ” 
The learned trial Judge before whom the same contention was raised rejected it, 
holding that the practice, evidenced by Exhibit B-33, would not apply to the present 
case, as the letter of credit did not state anything about the regulation of the United: 
States of America. We agree with him. Further in the Law of Bankers’ Com-- 
mercial Credits, 2nd edition, by Gutteridge, the learned author, referring to the- 
practice observes at page 79: 

“ Unless a clause has a specific technical meaning which is recognised by all those who use it or- 
have to accept it—unless it is a term of art—it will probably be judged in law by what it means in. 
ordinary language as governed by its context. . . . . oe a a 
There is no evidence in the present case that the words “ used cases”, when used’ 
in connection with the condition of packing, will have no significance whatsoever. 
The words, standing by themselves, would indicate that the material was not new. 
It is not the case of any party that used drums were particularly suited for packing- 
Polystyrenespowder. In Armstrong v. Allan Brothers!, to which case we have made- 
reference earlier, there was a consignment of linseed oil which was described in the: 
mate’s receipt as being contained in “old casks”. The shipper wanted a clean. 
receipt to be given, but the shipowner gave only a receipt with an endorsement that 
the oil was contained in “old casks”. The learned Judge held that the words,, 
“ old casks ”, prevented the mate’s receipt from being a clean one. This conclusion 
was arrived at, notwithstanding the fact that linseed oil was stated to have been al- 
ways shipped in casks seasoned by having carried potroleum, and that new casks 
were unfit for that purpose. On the facts of the case, the learned Judge found that 
the casks in question were of the usual character, and in sound condition and in 
every way entitled to a clean receipt. That decision established two propositions : 
(1) that, where the packing is good, it will be open to a shipowner to have a clean: 
receipt without using the word ‘ old’ notwithstanding the fact that old casks were- 
used and a that, where the word “ old ” is used in the bill of lading or mate’s. 
receipt with reference to the packages, it would be an unclean bill or receipt. It is 
not, however, the case of the shipowner, that re-used drums are particularly suited. 
for packing Polystyrene powder, or that the packages were in such a sound condition. 
that it, after exercising a judgment, granted a clean bill of lading. On the other- 
hand, evidence discloses that the clean bill was given at the request of the seller and. 
after taking an indemnity from him. 

The question then is whether the use of the word, “ re-used drums ”, would have 
altered the character of the bill of lading. That question can, in the circumstances 
ane this case, be best answered by ascertaining what the parties themselves thought 
about it. 


Side by side with the evolution of trade on the basis of letters of credit, the prac- 
tice of obtaining clean bills of lading from a shipowner appears to have developed. 
It is said that the universal practice of a banker is to decline to negotiate and pay 
on bills of lading, which are not clean, unless he has express instructions therefor, 
or is willing to take a risk (see Law of Bankers ° Commercial Credit by Gutteridge, 
and edition, page 77). But a consignor may not always be able to obtain clean bills. 
of lading, for external defects might exist in the goods (sometimes defects which might 
not even affect the carriage of the contents safely to the destination). International 
Commerce occasioned by the prudence of the banker and the necessities of the trader 
evolved a method of getting over the difficulty. The shipowner was willing to oblige 


—_—<—_ 


1. 67 L.T. 417. 


104 THE MADRAS LAW JOURNAL REPORTS. [1961 


-the shipper, and issue clean bills of lading in respect of consignments which would 
not be entitled to the issue of such bills, after taking an indemhity from the shipper 
for any loss he might sustain by reason thereof, thus enabling the latter to satisfy the 
-terms of the letter of credit. Where the goods reach their destination without loss, 
-there would be no difficulty : if they do not do so, the shipper would expose himself 
to liability to the consignee or his representative, though the loss might not be due 
to the fault of the shipowner, and, in case he pays any damage, he would have re- 
-course against the shipper who would be bound to indemnify. This practice has 
been referred to by Pearce, L.J. in Brown Jenkinson v. Percy Dalton (London) Lid.}, 
.at page 638 thus :— 

“Tn the last 20 years it has become customary in the short sea trade in particular, for shipowners 
to give a clean bill of lading against an indemnity from the shippers in certain cases where there is 
a bona fide dispute as to the condition or packing of the goods. is avoids the necessity of rearrang- 

“Ing any letter of credit, a matter which can create diffculty where time is short. If the goods turn 
out to be faulty, the purchaser will have his recourse against the shipping owner, who will in turn re- 
cover under his indemnity from the shippers. ” 

It can readily be realised that it was this practice that was taken advantage of in the 
present case. The seller was anxious to get money from the bank. It was in his 
interests (particularly having regard to his fraudulent object) that he should get a 

.clean bill of lading, as otherwise he would not be able to get the money under the 
letter of credit. The goods were packed in re-used drums, as the mate’s receipt 

-showed. The seller must have thought that, if the same description was adopted in 

the bill of lading, it would not be a clean bill. Otherwise, it is ununderstandable 
„why he should request the shipowner for a clean bill of lading and give an indemnity 
„against loss. The shipowner, who must have been aware of the practice, evidently 
knew that omission of the word “ re-used ” was required to enable the seller to draw 
on the letter of credit. There was no need to take any indemnity if the omission of 
.the word “ re-used” was immaterial and would not expose the shipowner to any 
loss. Indeed, the indemnity letter expressly covers any loss which it may sustain by 
season of deleting the word “ re-used ” in the description of the drums. It is obvious 
that the shipowner would not have deleted those words except for the letter of 
indemnity. It is plain, therefore, that, in the opinion of the shipper as well as 
the shipowner, the use of the word “ re-used ” would not make the bill of lading a 
clean one, so as to enable the seller to negotiate it freely. This consciousness of the 
parties can be taken as the best interpretation of the significance of the word, “ re- 
used ” in a bill of lading. It follows that, apart from the principle of the decision 
in Armstrong v. Allen Brothers?, the use of the word “ re-used ” in the bill of lading 
would have rendered it an unclean bill. 


It was contended for the appellant (shipowner) that, when the bill of lading 
purported to describe the consignment as “drums” simpliciter, there was no mis- 
statement, as “re-used drums” could still be called drums. The question, however, 
is not whether the mere use of the word “drums” would not apply to the packages. 
“The bill of lading contains a statement that the goods were received on board in 
„apparent good order and condition. We have pointed out that, if the words “ re- 
used drums” had been used, the apparent good order would be qualified by those 

' words, and the bill of lading would be rendered an unclean bill. In the 
circumstances of this case the omission of the material word was deliberate, and it 
enabled the seller to obtain monies under the letter of credit which he would not 
have been able to do otherwise. 


Mr. O.T.G. Nambiar then contended that the shipowner was under no duty, 
-either under the statutory or common law, to give an accurate description of the 
goods. 


To deal with this contention , it is necessary to digress a little on the duties of 
the banker, shipper and the shipowner. It is necessary also to consider the nature 
of the statements contained in a bill of lading. It is obvious that a banker, in whose 
favour a letter of credit is opened, owes a duty to his constituent to act strictly in 





1, L.R. (1957) 2 QB. 621. 2. 67 L.T. 417. 
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accordance with the terms thereof. This is not any-principle peculiar to the law of 
banking : an agent would owe such a duty to his principal. Where, therefore, a 
beneficiary presents shipping decuments and. demands monies under a letter of 
credit, it will be the duty of the bank to scrutinise the documents tendered, and see 
whether the instructions given by its constituent (e.g., the buyer who opens the credit) 
have been strictly complied with.. The bank would be bound to refuse to accept, 
or negotiate the shipping documents, or pay the beneficiaries under the. letter of 
credit, unless the documents presented strictly conform to those covered by the 
instructions. If, for example, a letter of credit authorises the payment on presenta- 
tion of clean bills of lading, it would not be open to the bank to pay against an un- 
clean bill. A bank, contravening the instructions or committing a default in that 
respect by paying the seller, would not be entitled to recover that amount from its 
constituent : it will forfeit also any commission payable by the constituent therefor. 
' A beneficiary under the letter of credit (e.g., theseller) should also strictly observe 
the terms and conditions, under which credit is made available to him by the person 
‘opening the credit: that would arise under the very contract which had been 
entered into. One of the duties of a seller under a c.i.f. contract (the instan‘ case 
is a c.i.f. contract) is to procure a contract of affreightment under which the goods 
will be delivered at the destination as specified in the contract, Where the terms of , 
credit authorises payment on presentation of a clean bill, it will obviously be his 
duty to present a clean bill. If circumstances are such that in respect of the goods 
consigned by him he would be entitled only to an unclean bill of lading, he should not 
draw monies’ thereon ; if, in those circumstances, he procures a clean bill of lading 
(knowing that he was not entitled to it) and obtains money under the credit note, 
he will undoubtedly be guilty of deceit. A shipowner, who, with knowledge of the 
intention of the shipper gives a clean bill where the condition of the consignment 
was such that no such clean bill could be given, would be equally guilty of deceit. 


A bill of lading is a writing signed by the owner of the ship, in which the goods 
are embarked, acknowledging the receipt thereof, the conditions of carriage and an 
undertaking to deliver at the end of the voyage ; it is a document of title, and a 
mere assignment thereof would pass the title of the assignor to the goods, and also 
amount to a constructive delivery of the same. Having regard to the nature of the 
‘document and its importance in international commerce, the shipowner would have 
-an obvious duty to describe correctly therein the condition of the goods received by 
him. The goods being on sea, the concerned persons, i.e., bankers, traders, etc., who 
negotiate the bill, will have to depend only on the statements contained therein, 
‘This does not, however, mean that a shipowner guarantees the contents of the pack- 
ages. But he should note in the bill all external defects, or defects noticeable on 
inspection of the goods, or their packing which existed when they were delivered to 
him. The printed form of a bill of lading generally contains a clause that goods were 
received on board the ship in apparent good order and condition. Good order 
implies that packing was sound : good condition relates to the apparent condition 
of goods themselves. Where a consignment is defective, it would obviously be the 
duty of the shipowner to qualify those words, otherwise the concerned public would 
be misled by the general statement. In Brown Jenkinson & Go., Ltd. v. Percy Dalton 
(London) Lid.,+ Morries, L.J., observed at page 631: 


“ A shipowner clearly intends that the bill of lading he issues should be relied upon. He intends 
‘that it should. be relied upon by those into whose hands it properly comes ; consignees, bankers and 
‘indorsees, must be within his contemplation. A bill of lading is issued with the purpose that it should 
be relied -_ This could not have been more clearly illustrated than it was in the testimony of 
the plaintif” y witness. He knew, for example, that banks are very often only prepared to advance 
money if clean bills of lading are forthcoming. If a shipper knows that he will only be paid if he can 
Present a clean bill of lading and knows that the goods he is shipping are so defective that they could 
not be given a clean bill, and if, in order to get his money, he persuades a shipowner to issue a clean 
‘bill, and if the shipowner both knows that a clean bill ought not to be issued and that the bill will be 
relied upon by others, it seems to me impossible to contend that the shipowner does not make a 
wepresentation with the intention that is should be acted upon. ” 





1. L.R. (1957) 2 Q.B. 621. 
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The statements contained in a bill of lading being thus representations, the ship- 
owner would be held liable, if they amount to actionable or fraudulent misrepresenta- 
tion to all those persons to whom such statements could be held to have been made, 
who suffer damage by acting on the faith thereof. In Silver v. Ocean Steamship Go., Lid,+ 
it was held that the words “received in apparent good order and condition” in a bill of 
lading, were not terms of a contract between the shipper and the shipowner, but a re- 
presentation of a fact. One consequence of such a representation will be that the 
shipowner will be estopped from contending that the goods were. not received in 
apparent good order and condition as against any person who, acting on that re- 
presentation, suffered a loss. This liability is relied on by the appellant to contend 
that so long as the goods were delivered without any loss in transit, no occasion for 
enforcing this liability against the shipowner will, at all, arise, and, it would be im- 
material whether the goods had been correctly described in the bill of lading or not 
and, therefore, even if the omission of the words re-used is considered as a material 
omission, the consignee would have no cause of action against the shipowner. The 
principle, on which the liability of the shipowner is based in case of loss of goods, is. 
different from the one on which the present claim is based. Let us examine the basis 
of the former liability. A shipowner would ordinarily be liable to pay the consignee 
such damages as occurred during the’voyage. Where, however, he delivers the 
goods in the same condition in which he himself got them, there would be no liability; 
even if loss had occurred for them, such damage would have been due to reasons other 
than the fault of the carrier, e.g., a case of defective packing. Where therefore goods 
are loaded defective packed, but the shipowner does not note it in the ill of lading, 
it would be a representation’ that the goods have been received in good condition. 
Persons who act on the faith of that representation by becoming indorsees of the bill 
of lading, etc., who suffer a loss, can hold the shipowner liable for it, notwithstanding 
that the loss was due to a defective packing, and the latter would be estopped from 
pleading that the loss was not due to any fault of his. This liability is on the basis of the 
contract of carriage, whereas the liability now sought to be enforced, is in tort. It 
is one for damages for actionable misrepresentation. It cannot be apoa that 
when the appellant issued a clean bill of lading, not noting the defects in the descrip- 
tion of packing as contained in the mate’s receipt, it did represent that the goods were 
received in apparent good order and condition, while they were actually not so. 
The description in the mate’s receipt would indicate that the shipowner knew that the 
statements in the bill of lading were not correct. It cannot be said in those circum- 
stances that the shipowner actually and honestly believed the statements. therein as 
truly representing the condition of packing, particularly in the context of the existing 
commerical practice and the indemnity he took covering himself against claims for the 
deletion of the word “ re-used.” . 

It was contended for the appellant that he was not aware of the terms of the letter 
of credit, and that there was no evidence of his being a party to the seller’s fraud. We 
cannot accept the first portion of the contention. We have already referred to the 
existence of an usage in international trade under which, a seller, who could obtain 
only an unclean bill of lading which would not enable him to draw on a letter of 
credit, obtains from the shipowner a clean bill agreeing to indemnify him. The 
appellant must have been aware that a clean bill was required to induce the bank to. 
pay the money ; it was his duty, therefore, to disclose every circumstance existing 
to his knowledge which would impair the negotiability. ; 


We are of opinion that the latter part of the contention is not relevant for the 
present case. The liability of the appellant is not for the}non-delivery of the goods 
contracted for, but for a failure to do its duty by giving a correct bill of lading, or for 
a fraudulent misrepresentation therein. There can be no doubt in the’present case 
that misrepresentation was the direct cause of the loss. If the shipowner had given 
an unclean bill of lading (which alone he was bound to given in the known circum- 
stances of the case), the banker would not have paid,'and even if he did, the buyer 
would not be bound by it, having regard to the terms of the letters of credit. 


ae 


1. L.R. (1930) 1 K.R. 416. 
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In view of the fact that bill of lading is a document of title to goods which would 
pass by negotiation, the representations or misrepresentation therein should be held 
to have been made to every individual who comes by it as a holder thereof, There is 
thus a breach of duty on the part of the shipowner in not disclosing the correct facts 
which would affect the negotiability of the bill of lading and an actionable false 
representation as to the condition of the packing of the goods received by him. The ist 
respondent who suffered loss by reason of that misrepresentation would be entitled to 
the decree granted to him by the lower Court. The appeals fail and are dismissed 
with costs. (Advocate’s fee one set.) 


P.R.N. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KAILASAM. 


A. Ganesa Mudaliar .. Pettioner* 
v. 
Chellammal .. Respondent. 
Madras City Tenants’ Protection Act (II of 1922) (as amended in 1955) —Applicability—Bensfits of the 
Act—Available to tenant holding over at date of commencement of Act—New tenancy— When could be inferred 


The Madras City Tenants’ Protection Act confers the benefit under it on tenants holdin over at 
the commencement of the Act. Where a tenant continues on the land on the same con itions as 
before, the mere fact that a fresh lease-deed was executed by him does not disentitle him from claiming 
the benefits of the Act. Ifthere are any variations in the terms of the tenancy it will be a new tenancy 
and the tenant will not be entitled to the benefits of the Act. The burden is on the landlord to 
prove that there has been a variation of the terms of the tenancy. 

Ranganatham v. Ethirajulu, (1940) 1 M.L.J. 24: L.R. 67 LA. 25 : ILL.R. (1940) Mad. 172 
(B.C.); Napar Varada Pillai v. Ghulam Dastagir, (1945) 2 M.L.J. 190 3 Ramaswami Chetta v. Ramawownt 

illai, (1948) 1 M.L.J. 274, referred. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of the Small Causes (II Judge) Madras, dated 4th September, 
1959 and passed in Ejectment Suit No. 28 of 1958. 


S. V. Kumaraswamy, for Petitioner. 
B. Kalyanasundaram, for Respondent. 


The Court made the following 

Orper.—The tenant under the Madras City Tenants’ Protection Act, 1s the 
petitioner before me. The respondent filed an Ejectment suit No. 28 of 1958 on 
the file of the Court of Small Causes alleging that she leased the land in dispute to 
the defendant by a lease deed dated 2nd December, 1956, on a monthly rent of Rs. 6, 
and that the defendant had agreed to vacate the premises and also to remove at 
his own cost the temporary zinc shed put up by him. She also pleaded that the 
provisions of the Madras City Tenants’ Protection Act would not apply to the de- 
fendant as the lease commenced on 2nd December, 1956, that is, after the Madras 
City Tenants’ Protection (Amendment) Act, 1955, came into force. The defendant 
contended that he was protected under the said Act and that he was not liable to 
be ejected. The lower Court found that the lease deed Exhibit P-2 (2nd December, 
1956) was insisted upon to show that the old tenancy had been terminated and a 
fresh tenancy had been created in 1956. The lower Court relied on the fact that 
the defendant was forced to close his tea-shop business for ten days. On the facts, 
the lower Court came to the conclusion that the old tenancy had been terminated and. 
a fresh tenancy commenced in 1956, that is, after the Act came into force and that 
therefore the tenant was not entitled to the benefits of the Act. 


The question for consideration in this petition is whether Exhibit P-2 the lease- 
agreement dated and December, 1956, started a fresh lease or is a continuation of the. 
old lease. The defendant was running a tea shop in the plaintiff’s land since 1949. 
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He paid Rs. 200 in 1949 and in 1952 he paid an advance of Rs. 145. From 1952 he 
was paying a monthly rent of Rs. 6 continuing the tenancy on the same terms. The 
landlord gave a notice Exhibit P-1 to quit the land. On receipt of the notice, the 
defendant closed the tea shop for 10 days. Afterwards there was some mediation 
and the tenant executed Exhibit P-2 the present lease deed. On the evidence there 
is no material to come to the conclusion that the tenant vacated the premises during 
these 10 days. The tenant kept the shed locked for 10 days till he executed Ex- 
hibit P-2. So far as the terms of the lease deed Exhibit P-2 are concerned, the 
tenant contended that he continued on the same terms as before. This state- 
ment has not bezn challenged in the cross-examination. The plaintiff has also not 
let in evidence to show that the terms of the lease Exhibit P-2 were difierent from 
those of the. original oral lease. 


The learned counsel for the petitioner contends that Exhibit P-2 commenced 
a fresh tenancy and as such section 1 (3) of the Madras City Tenants’ Protection 
Act, 1921, as amended in 1955, has no application as this does not relate to a tenancy 
created before the commencement of the said Act. He relies on a decision of the 
Privy Council reported in Ranganatham v. Ethirajulu. The facts of the case as set 
out in the headnote are as follows : 


“ A tenant whose lease expired on September go, 1922 and who continued in ion and on 
February 1, 1928, obtained a new lease for ten years from October 1, 1922, is not, therefore, entitled, 
‘on the termination of his tenancy, to the benefit of the provisions of the Act, for, though his physical 

ion was continuous, his possession after October 1, 1922, is attributable to the new tenancy 
formally embodied in the lease executed on February 1, 1923.” 


Their Lordships of the, Privy Council observed at page 176: 


“ The benefit of the remaining sections. . . . . cannot be of avail to the appellants unless 
and until, they have ghown that the tenancy here in question was created before the commencement 
of the Act within the meaning of section 1 (3). ” 


In conclusion their Lordships observed : 


“ But their Lordships are clearly of opinion that, though the physical ssion was continuous 
the possession from 1st October was attributable to a new tenancy, which was formally embodied 
in the lease, dated 1st February, 1923, the increased rent thereby provided having been paid by the 
from 1st October, 1922, in terms of the verbal agreement for a lease. Their Lordships accordingly, 
‘concur in the view of both the Courts below, that the tenancy here in question was not created before 
the commencement of Act, and that the Act does not apply.” 


This decision was referred to by King, J., in Nayar Varada Pillai v. Ghulam 
Dastagir®. There the learned Judge was .dealing with a case in which the 
tenant had entered into occupation of certain premises prior to the passing of 
the Madras City Tenants’ Protection Act, 1922 and while continuing in such 
possession executed a rentdeed after the Act came into force on the same rent and on 
practically the same terms as before. His Lordship observed that in the case of 
the Privy Council reported in Ranganadham v. Ethirajulu*, there was one significant 
fact, and that is, that the tenancy created was at an increased rate of rent from that 
previously paid, whereas in the case before the learned Judge the rate of rent re- 
mained the same before and afier the execution of the lease deed. His Lordship 
was of the view that if there had been no difference in the terms of the two leases, 
which were considered by their Lordships of the Privy Council, the decision would 
not have been that a new tenancy was created by the second lease but that the 
tenancy origina’ed with the first lease. The learned Judge found that the tenancy 
previously begun, before the Act came into force and the execution of the rent deed 
after the commencement of the Act did not amount to a creation of a new tenancy. 
In Ramaswami Chettiar v. Ramaswami Pillai’, their Lordships Horwill and Bell, JJ., 
had occaion to refer to the above two decisions, namely, Ranganadham v. Ethirajulu*, 





1. (1940) 1 M.L.J 24: L.R. 67 L.A. 25: LL. 2. (1945) 2 M.L.J. 190. 
R. ons 172 (PG. g. (1948) 1 M.L.J. 274. 
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and Nayar Varada Pillai v. Ghulam Dastagir!. Referring to the decision of King, J., 
their Lordships observed : 

“ A case somewhat similar to the present case came before King, J., in Nayar Varada Pillai v* 
Ghulam Dastagir?, in which the learned Judge distinguished the case before him from that before 
their Lordships in anadham v. Ethirajulu®, on the ground that in the lease he was considering the 
terms were substantially the same. Itis not necessary for usto consider how far the distinction 
drawn by King, J., was valid. ” 

Thus the Bench did not express any definite opinion on the correctness or 
otherwise of the decision of King, J., in Nayar Varada Pillai v. Ghulam Dastagir?. In 
C.C.C. A. No. 107 of 1950 (reported in 1954 M.W. N. Short Notes, page 100) 
Somasundaram, J., held : 

“ So long as the rent is the same and there was no substantial variation in the terms of the lease 
despite the fact that a fresh lease was executed subsequent to 1922, the tenancy must be deemed to 
be a continuation of the tenancy prior to the coming into force of the Madras City Tenants’ Protec- 
tion Act. It is for the plaintiff to prove the variation in the terms of the tenancy that existed prior 
to 1922 and the one that existed after 1922, the tenancy being admitted by both parties. ere 
no evidence is let in by the plaintiff, the tenant could be considered to have been paying the same 
rent.” 

From a reading of the decisions of King, J., in Nayar Varada Pillai v. Ghulam 
Dastagir}, and of Somasundaram, J., in C.C.C.A. No. 107 of 1950 it is clear that 
if the tenancy was on the same terms the tenant would have the benefit of the Act 
though a fresh lease deed was executed after the commencement of the Act. If 
there are any variations, it will be a new tenancy and the tenant will not be entitled 
to the benefits of the Act. I respectfully agree with the above two decisions. The 
Act confers the benefit on tenants holding over at the commencement of Act. It 
could not have been the intention of the Legislature to exclude tenants who continue 
on the land on the same conditions after executing a fresh lease deed. In this case, 
as already observed, the statement of the tenant that he was continuing the tenancy 
on the same terms as before has not been challenged. The burden is on the land- 
lord to prove that there has been a variation of the terms of the tenancy, but the 
landlord has not discharged that burden. In the circumstances, I hold that the 
tenant is entitled to the benefit of the Act. The petition is therefore allowed. No 
costs, 


R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice anD Mr. Justice 
VENKATADRIL 


M. C. Chaganlal Sowcar .. Appellant* 
v. 
P. Anantaraman and another .. Respondents. 


Transfer of Property Act (IV of 1882), section 58 (a)—‘ Mortgage-money’—Interest dus under the mort- 
gage is charged upon the mortgaged property unless there ts contract to the contrary—Personal covenant to pay 
intsrest—Not a contract to the contrary— 

* * * * * * 


_ Under section 58 (a) of the Transfer of Property Act ‘ mortgage-money ’ is the amount due for 
principal and interest of which payment is secured for the time being. 


The question whether the interest and other amounts payable by the mortgagor to the mo 
are monies of which payment is secured must be decided on the actual provisions of the document of 
mortgage. 

A mortgagee is entitled to treat the interest due under a mortgage as a charge upon the mort- 
gaged property in the absence of any contract to the contrary. 
_ The provision in the document that the mortgagors made themselves personally liable to pay 
interest would not amount to a contract to the contrary. 





I. (2945 2 M.L.J. 190. LL.R. (1940) Mad. 172. (P.C.). 
2. (1940) 1 M.LJ. 24: L.R. 67 LA. 25: 
* L.P.A. No. 16 of 1958 in (A.A.O. No. 106 of 1956). 21st November, 1 
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The provision in the document in the instant case “if we fail to pay when you demand, the 
amount due according to this document, you can recover the said amount fon us and from the pro- 
perty described below and from our other properties ” was held to amount to an express recital that 
the interest due under the mortgage was charged on the mortgaged property. 


Ganga Ram v. Natha Singh, (1924) 51 LA. 377 : 47 MLL.J. 64 : LL.R. 5 Lah. 425 (P.C.), referred 
and followed. 

Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Ramaswami Gounder dated gist January, 1957 and made in A.A.O. 
No. 106 of 1956 preferred against the Order of the District Court of Chingleput dated 


4th January, 1956 and made in A.S. No. 116 of 1954 (O.S. No. 114) of 1952, D.M.C., 
Poonamallee). . 


K. Krishnaswami Ayyangar, for Appellant. 
V. Seshadri and K. S. Ramamurthi, for Respondents. 
The Judgment of the Court was delivered by 


Rajamannar, C.7.—This appeal against the Judgment of Ramaswami Goundar, 
J., arises out of a suit for redemption filed by the first respondent. The mortgage 
sought to be redeemed was executed on 20th March, 1930, by the 2nd respondent 
and his undivided brother one Vaidyanathan, who died subsequently, for securing 
repayment of a sum of Rs. 2,000 borrowed by them along with their uncle. On 
5th March, 1952, the second respondent sold the mortgaged property to the first rez- 
pondent directing the latter to redeem the mortgagee. The first resportdent offered 
to redeem the mortgage on payment of Rs. 2,000, the principal amount, but the 
first defendant (appellant) rı fused the offer and insisted that besides the principal, 
other sums including interest due under the provisions of the mortgage deed should 
also be paid before the mortgage could be redeemed. Thereupon, the suit, O.S. 
No. 114 of 1952, was filed by the first respondent in the Court of the District Munsif 
of Poonamallee. The learned District Munsif decreed the suit. He held that the 
first respondent-plaintiff was entitled to the relief of redemption on payment of the 
principal sum of Rs. 2,000 and as that sum has been deposited into Court, he passed 
a preliminary decree for redemption. There was an appeal by the first defendant 
to the Court of the District Judge of Chingleput. The learned District Judge allowed 
the appeal and set aside the decree passed by the District Munsif and remitted the 
suit to the District Munsif for adjudication as to what would be the amount due 
to the mortgagee in the light of the observations made in his judgment. The 
learned District Judge held that the plaintiff would not be entitled to obtain redemp- 
tion. unless he paid also the other amounts including interest, which were payable 
under the deed of mortgage. Against the order of remand passed by the District 
Judge, there was an appeal to this Court—C.M.A. No. 106 of 1956. Ramaswami 
Gounder, J., allowed that appeal and restored the decree of the District Munsif, 
but granted leave to appeal. Hence this appeal by the first defendant. 


The material portions of the mortgage deed run thus :— 


“ We have mortgaged with possession to you the house belo to Nos. 1 and 2 of us and in 
our enjoyment and have received from you in the presence of the Sub Registrar Rs. 2,000 and for the 
interest on this amount at Re. 1-12-0 per cent per mensem, you shall yourself let out the house for rent 
and adjust the same in satisfaction of the interest. If the rent falls short or no rent is at all yielded, 
such amount as represents the interest due we shall pay to you or to your order before the goth of the 
month and take receipt. We shall ourselves pay the quit rent, Union taxes, etc., for the property 
and also carry out necessary irs and thereby if you are obliged to pay the rents, taxes or the repairs 
charges, such amount also anal be paid by us with interest at the above said rate. When we pay the 
principal amount, you shall at that time cancel this document and deliver the house to our possession. 

il to pay you when you demand, the amount due according to this document, you can recover 
the said amount from us and from the property. . . . . described below and from our other 
properties.” 

The deed itself was styled as a deed of possessory morgtgage. 


Under section 58 (a) of the Transfer of Property Act ‘‘ Mortgage money ” is 
the amount due for principal and interest of which payment is secured for the time 
being. Under section 60 of that Act, the mortgagor has a right on payment or 
tender at a proper time or place of the mortgage money to obtain redemption, 
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The question, therefore, is whether the interest and other amounts payable 
by the mortgagor to the mortgagee are moneys of which payment is secured. The- 
question must be decided on the actual provisions of the document and the decisions 
in other cases in which other documents had been construed can only render us 
assistance in a general way. Their Lordships of the Judicial Committee held in 
Ganga Ram v. Natha Singh}, that a mortgagee is entitled to treat interest due under a 
mortgage as a charge upon the mortgaged property in the absence of any contract 
to the contrary. There were expressions used in the mortgages in the case before 
the Judicial Committee, which indicated that by the term ‘‘ mortgage money ” the 
sums actually advanced were contemplated. Nevertheless, their Lordships ruled 
that this does not displace the general principle that interest is a charge upon the 
property and payable upon redemption. This decision of the Privy Council was 
applied by the Lahore High Court in Manghi v. Dialchand*, It was held that where 
the mortgage deed contains a stipulation for payment of interest, the mortgagee, 
in the absence of any contract to the contrary, is entitled to treat the interest due 
under the mortgage as a charge on the property. The learned Judges also decided 
that the fact that the mortgagors made themselves personally liable for the payment 
of the interest was not incompatible with the fact that the interest formed also a 
charge on the property. In Rang Raj Singh v. Sheonarain Lal®, the learned Judges 
pointed out that the mere fact that there was an express reference to interest in the 
personal covenant and no express reference to interest in the hypothecation clause 
was not evidence of a contract to the contrary and they applied the rule that the 
mortgagee is entitled to treat the interest due on the mortgage as a charge on the 
mortgaged property. 

The learned Judge Ramaswami Gounder, J., was apparently impressed by the 
decision of this Court in Nammalwar Chetty v. Krishnaswami Chetty, and considered 
that the present case fell within the scope of the ruling in that case. In the mortgage 
deed, which was before the learned Judges in that case there was the following 
express provision :— 

“ We shall pay the aforesaid principal of Rs. 10,000 to you or your order, redeem this mortgaged 
property and take back the document.” 

This provision in the opinion of the learned Judges seemed to indicate that the 
sum to be repaid prior to redemption for the purpose of redemption was merely 
the original principal sum. On a construction of the relevant terms of the docu- 
ment before them, they came to the conclusion that the remedy, which the party 
secured by the mortgage for interest not discharged by rents and profits, was a per- 
sonal remedy and therefore interest was not a charge on the mortgaged property 
and was left to be recovered only under a personal covenant of the mortgagors. 
This decision cannot apply to the suit mortgage. The following provision in it 
is, in our opinion, conclusive : 

“ If we fail to pay when you demand, the amount due according to this document, you can 
recover the said amount from us and from the property described below and from our other proper- 
ties.” 

There is undoubtedly a personal convenant to pay and the mortgagee is given the 
right to recover the interest based on the personal covenant, but there is also an 
express provision that the amount outstanding shall be recovered from the mort- 
gaged property. Not only is there no contract to the contrary, that is to say, no 
contract that interest shall not be charged on the mortgaged property, there is also 
an express recital that it is so charged. As was pointed out in Manghi v. Dialchand®, 
the fact that there was a personal covenant to pay the interest would not by itself 
be a contract to the contrary. It is true that in one part of the document it is pro- 
vided that when the mortgagors pay the principal amount the document shall be 
cancelled and the mortgaged property delivered to the mortgagors. Reading the 
entire document as a whole, it is obvious that at the time of the execution 





1. (1924) 47 M.L.J. 64: L.R. 51 I.A. 377: 3. ALR. 1928 Pat. 398. 
I.L.R. 5 Lab. 425 (P.C.). 4 (1923) 16 L.W. 743. 
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of the mortgage, the parties presumbly contemplated , that the interest 
would be recovered from the rent fetched by the mortgaged property and, even if 
there was any deficiency, it would be periodically made good by the mortgagors. 
It was also expected that the mortgagors would duly and faithfully carry out their 
undertaking to pay the quit rent, taxes, etc. If these provisions had been carried 
out by the mortgagors, then obviously the only amount, which would be outstanding, 
would be the principal amount, in which case it would be sufficient to pay the prin- 
cipal amount only to enable the mortgagors to redeem the mortgage. 


Learned counsel for the respondent referred us to three decisions, apart from 
relaying upon Nammalwar Chetty v. Krishnaswami Chetty1, with which we have dealt 
above and we shall refer briefly to these. In Ali Ahmed v. Kalka Prasad,*, the mort- 
gage deed inter alia stipulated that the deficiency in interest would be made good 
by the mortgagor from his own pocket. There were no words which could be cons- 
trued to confer power on the mortgagee to recover the outstanding interest from the 
mortgaged property. In Lok Chand v. Hazar Khan®, a decision of the Punjab Chief 
Court, it was held on the terms of the mortgage in question that interest was not 
charged on the mortgaged property. Jwala Singh v. Teja Singh‘, does not take the 
matter any further. The mortgage deed in that case provided that the mortgagor 
shall redeem the property on the payment of the principal money within three 
years and that the mortgagor shall pay interest at the rate of Re. 1-6-0 per cent. 
without objection. Aftér the decision of the Judicial Committee of the Privy Council 
in Ganga Ram v. Natha Singh®, we have grave doubts as to the correctnes¢ of this deci- 
sion. In any event, in the mortgage deed in that case there was no provision that 
the interest could be recovered from the mortgaged property, as we have in the mort- 
gage deed before us. 


We hold that the construction placed on the material provisions of the mortgage 
deed by the learned District Judge was right and the learned Judge was wrong in 
holding that there was a contract contrary to the general rule that interest payable 
under a mortgage deed would also be charged to the mortgaged property and would 
be included in the mortgage money on payment of which alone the mortgagor 
would be entitled to obtain redemption of the mortgage. 


The appeal is allowed and the order of the learned District Judge remitting the 
suit to the District Munsif for ascertaining the amount actually due under the mort- 
gage is restored. The appellant will get the costs of this appeal from the first res- 
pondent. He will also be entitled to the costs before Ramaswami Gounder, J. 
and in the lower appellate Court. The costs in the trial Court will be provided when 
the suit is disposed of. i 


V.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice RAJAGOPALAN AND MR. JusTicz SRINIVASAN. 
Joint Receivers of the Estate of Dewan Bahadur C. Arunachala 

Mudaliar, Zamindar of Chunampet .. Applicants* 

wu 

The Commissioner of Income-tax, Madras Respondents. 

i -tax Act (XT » Sections 25-A and and 41—Prelimi decr. tition—N 
sibiseient division g a Gti Wie Je feol syri to be on Hindu sotinbied family for the 
purposes of the Act—Daustinctions between association of persons and Hindu joint family. 


The mere circumstance that a declaration of the fractional interest of the several coparceners 
has been given in the preliminary decree for partition of joint Hindu family does not amount to a 
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artition in definite portions that is contemplated in section 25-A of the Indian Income-tax Act. 
it is only in the case EF properties which by their very nature are incapable of physical division that 

the absence of actual division thereof is held not to offend against section 25-A of the Act. 
It may be that if there has been an actual division among the members of the family subsequent 


to which they for purposes of easy management prefer to n e the properties as an association, 
such a result, viz., the assessment in the status of an association of persons may be possible ; but it is 


not possible, so long as an actual division has not taken place. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. Nos. 623 
to 626 of 1955-56 on its file (I.T.A.Nos. 5070 to 5073 of 1954-55 assessment years 
1950-51 to 1953-54) for decision on the following questions of law, viz. : 

i) Whether section 41 is mandatory or only an alternatives available to the Income-tax 
Authorities in certain special cases ? 7 

(ii) On a proper construction of Annexures ‘ A’ and ‘ B °’ whether the Receivers aforesaid can 
be said to have been appointed by or under any order of a Court and received the income on behalf 
of cach of the beneficiaries for the aforesaid years as required by section 41 in the absence of a division 
of the family by metes and bounds as required by section 25-A ? : 

g Whether the assessment of the family in the hands of the Receivers on the income a i 
after 6 ctober, 1948, till goth June, 1952, in the assessments 1950-51, I951-52, 1952-53 80 
1953-54 is valid ? 

K. Srinivasan and D.S. Meenakshisundaram, for Applicants. 

G.S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent. 

The Judgment of the Court was delivered by 


Srinivasan, 7.—The facts leading to this reference require to be set opt at some 
length. The estate of the Zamindar of Chunampet was all along assessed as 
a Hindu undivided family. The joint Hindu family consisted of the father and his 
three sons, the last of whom was a minor. The two major sons commenced a parti- 
tion suit O.S.No.64 of 1944 on the file of the Subordinate Judge, Chingleput, on 
the 11th September, 1944. In the course of that suit, a compromise was filed on. 
the 16th September, 1948, whereby the two major sons, the plaintiffs in the suit, 
were appinted as joint receivers. Following this compromise, a preliminary decree 
was passed by the Court on 5th October, 194”. It decreed that the admitted family 
properties set out shall be divided into four equal shares and that each of the two 
plaintiffs and the defendants (father and the minor son) be allotted a one-fourth 
share. It set out the common liabilities to be met by the entire family estate. It 
specified certain amounts to be provided for the fourth defendant, the sister of the 
plaintiffs, both for her marriage and settlement upon her. Several other payments 
to be made out of the estate were also provided. Clause 6 of the decree directed 
that the plairtiffs 

: “shall forthwith take possession of all the suit properties. . . . . . and manage them 

as receivers on behalf of the parties and that they shall also manage the salt pans belonging to the 
devasthanams as it has been administered all these years and that they should discharse and provide 
for the liabilities mentioned in paragraph 2.” 
Other clauses in the decree directed the plaintiffs as receivers to make certain allow- 
ances to the parties, that is, the plaintiffs and defendants 1 to 4, in specified sums. 
It is common ground that there were several final decrees in the suit, the first of 
which was on 27th November, 1951. It effected a division of the salt pans belonging 
to the family with effect from 1st January, 1952. The second final decree, dated 
15th April, 1953, effected a division of the cardamom estate belonging to the family. 
The third and last final decree dated 18th January, 1954, brought about a complete 
division of all the remaining assets of the family. 


Immediately following upon the appointment of the plaintiffs as receivers, an 
application seems to have been made to the Income-tax Officer, under section 25-A 
(i) of the Act claiming that by reason of the preliminary decree, a partition had taken 
place among the members of the family. This application was rejected for the rea- 
son that the preliminary decree was subsequent to the previous year in respect of 
which the assessment was under question at that time. In a similar manner, fur- 
ther applications seem to have been made in the succeeding years with the same 

15 
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result. In respect of the assessment year 1950-51, the Incqme-tax Officer, in 
dealing with a similar application under section 25-A held that there had been no 
division of the various assets by metes and bounds and that the assessee continued 
to be a Hindu undivided family for the purposes of the Act. Assessments for the 
assessment years 1951-52 and 1952-53 were also made on the same basis. In res- 
pect of the assessment year 1953-54, however, since one of the items of the erstwhile 
joint family properties, viz., the salt pans, had been divided by metes and bounds by 
the first final decree, dated 27th November, 1951, that profit from that source was 
left out from that assessment. There was however an assessment as on a Hindu 
undivided family in respect of the income from the other properties. 


It has to be mentioned here that all of these assessments were made on the recei- 
vers as representing the Hindu undivided family. 


Appeals were taken to the Appellate Assistant Commissioner, the contention 
being that since the beneficial ownership of the various properties had passed on to 
the receivers, the Hindu undivided family was no longer the owner thereof, and that 
on and after the 5th October, 1948, when the preliminary decree was passed, separate 
assessments should have been made on the various erstwhile coparceners in respect of 
their individual shares under section 41 of the Act. This claim was shortly dis- 
posed of on the ground that though the joint status had been put an end to by the 
express declaration of their intention to separate, the family properties were not 
divided by metes and bounds or in definite portions within the meaning of section 
25-A (1) of the Act. The Assistant Commissioner rejected the plea that the Receivers 
were in possession of the properties on behalf of each and everyone of the separated 
members of the family. A further appeal was taken to the Appellate Tribunal which 
came to a like conclusion and upheld the assessments in the status of the Hindu 
undivided family. 


On an application under section 66 (1) of the Act, the following questions have 
been referred to us : 


(1) Whether section 41 is mandatory or only an alternative available to the Income-tax Autho 
rities in certain special cases ? 

(2) On a proper construction of Annexures ‘A’ and ‘B?’ whether the Receivers aforesaid 
can be said to have been appointed by or under any order of Court and received the income on behalf 


of each of the beneficiaries for the aforesaid years as required by section 41, in the absence of the 
division of the family by metes and bounds as required by section 25-A ? 


B Whether the assessment of the family in the hands of the Receivers on the income accruing 
after 6th October, 1948 till goth June, 1952, in the assessments 1950-51, 1951-52, 1952-53, and 1953-54 
are valid ? 


The three questions put together call for the determination of two problems : 


(1) Even if the order under section 25-A (1) has not been made by the Incomes 
tax Officer, is it permissible to make separate assessments on the erstwhile members of 
a joint Hindu family, or should the assessment be in the character of a Hindu undivid- 
ed family? 

(2) Does section 41 permit, in circumstances as in the present case, assessments 
‘being made directly on the person on whose behalf income, profits or gains are recel- 
vable and are received by receivers, or is it mandatory that the assessment should be 
on the Receivers alone ? 


There is no doubt that there was a joint family comprised of certain persons who 
were being assessed in the status of a Hindu undivided family. It is also beyond dis- 
pute that the status of the family as a joint Hindu family was disrupted by the filing 
of the Partition Suit in 1944. Whether or not the properties were actually divided 
by metes and bounds, the joint Hindu family as such had ceased to exist and as long as 
the properties of the family remained undivided there is no doubt that the erstwhile 
coparceners became tenants-in-common. What appears to be contended by the 
learned counsel for the assessee is that in the light of the compromise that was entered 
into and the preliminary decree that was passed by the Court, though the Hindu 
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undividied family may be an assessable entity, it ceased to own any property or to 
‘derive any income, and that notwithstanding that no order was passed under section 
25-A (1) each erstwhile coparcener since he was directed to be paid his proportionate 
share of the income, and since his share of the family properties was also definite, 
should be assessed separately. It is argued that on a after the filing of the suit, 
the erstwhile coparceners own the property only as tenants-in-common ; the tenants- 
in-common through the agency of the Receivers derive the income from the property ; 
and it is not the Hindu undivided family that derived the income but each individual 
-tenant-in-common. 


For this starting proposition that notwithstanding section 25-A (3) of the Act, 
each divided member should be assessed separately, and that an assessment in the 
status of a Hindu undivided family is not valid, the learned counsel is frankly unable 
to rely upon any authority. While ł eno doubt concedes that the property was not 
"divided by metes and b<unds, he seeks to rely upon the provision in the preliminary 
‘decree, which, according to him, practically results in each tenant-in-common receiv- 
ing his share of the income referrable to a definite portion of the family property. 
He relies upon clause 6 of the preliminary decree which directs the Receivers to 
-manage the properties on “‘behalf of all the parties’; to clause 8, which provides 
for the payment of monthly allowances to each of the parties and which directs 
further 


“ At the gnd of the year, if on looking into the accounts the first defendant’s one-fourth share of 
the net income, after payment of interest on all family debts, is in excess of the a te allowance 
paid to him, he shall receive the excess or repay the overdrawing, if deficit occurs,” ; 


‘and to clause g which provides 


“that the plaintiffs and defendants 2 to 4 shall have allowances as heretofore, viz., plaintiffs 
and second defendant each Rs. 1,000 }per month, third defendant Rs. 500 per month, fourth defen- 
‘dant Rs. 250 per month with conditions similar as in the case of the first defendant.” 
‘On the basis of these clauses, together with the declaration that each of the parties 
is entitled to a fourth share, the argument appears to be that the property had been 
partitioned among the various members in definite portions leading to the claim, 
that the various members should be assessed individually. 


As we said, this proposition derives support from no decided authority, and in 
fact both the section itself and the cases decided thereon are opposed to this argument. 
“The mere circumstance that a declaration of the fractional interest of the several co- 
_parceners has been given in the preliminary decree does not amount td a partition 
in definite portions that is contemplated in section 25-A. Some reliance has been 
placed upon Meyyappa Chettiar v. Commissioner of Income-tax1, There the principal 
question was whether it was open to the Department to question the mode of divi- 
sion of the properties among the various members of the family and whethr a parti- 
tion, even, if it is unequal and unfair, could be avoided by the Income-tax Authorities 
on the ground of such inequality. What was decided therein was that while it was 
‘open to the coparceners to repudiate such an unequal partition, a partition made by 
the father is not void and will be good until it is set aside. It was not for the Income- 
tax Department to declare the partition to be ineffective for such a reason. It was 
also decided in this case that though the requirement of section 25-A was that the 
partition should be in definite portions, physical division or division by metes and 
‘bounds could not be demanded in the case of property which does not admit of such 
a mode of division, But so long as the property is of such a nature that it could be 
-divided by metes and bounds and it is not so divided, there could not be said to be a 
partition within the meaning of section 25-A, and in the absence of such a partition, 
the Hindu undivided family could be deemed under section 25-A (3) to continue to 
-exist for purposes of assessment. In Charandas Haridas v. Commissioner of Income-tax, 
Bombay*, the effect of a partial partition was examined by the Supreme Court. The 
family in that case possessed certain managing agencies as family property and an 
oral partition was entered into giving a share of the commission to the members of the 
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family. It was contended by the Department that is was not a partition which could. 
be accepted. under section 25-A. Their Lorcships held however that while the Hindu 
Law required a division of the properties to be effective so as to bind the members, 
it did not further require that the property must in every case be partitioned by. 
metes and bounds, if separate enjoyment could otherwise be secured according to. 
the shares of the members. They took into consideration the nature of the asset 
concerned in the case, which was a managing agency, and held that for an asset of 
that kind, there was no other mode of partition open to the parties if they wished to 
retain the property and yet hold it not jointly but severalty, and that the law did. 
not contemplate that a person should do the impossible. The contention of the 
Department that it was open to the members of the family to have allotted different 
managing agencies to different members of the family as a reasonable mode of divi- 
sion consistent with the requirement under section 25-A (1) was repelled. The 
nature of the property was taken into consideration for determining whether the 
mode of division adopted by the parties fulfilled the requirements of the Income-tax 
Law. 


We are unable to see how these decisions assist the argument of the learned 
counsel for the assessee. It is undeniable that in this case the properties of the 
family consisted of movables, house properties, leasehold right of salt pans and 
cardamom estate, all of which are capable of actual division by metes and bounds. 
The circumstance that there was a declaration of the interest of each of the members 
of the family in the properties as one-fourth share therein does nét carry us 
any further. After all, immediately there is a declaration of the intention to 
separate on the part of any member of the joint family, fractional interest in the 
family becomes ascertained. But that is not to say that he becomes entitled to 
any definite portion of the family estate. Nor does the fact that pending an actual 
division of the properties, the income is divided in the ratio of the shares amount to- 
such a division in definite portions. As the decisions cited above lay down, it is 
only in the case of properties which by their very nature are incapable of physical 
division that the absence of actual division thereofis held not to offend against 
section 25-A. 


It has further been contended that even if in the absence of the division as re- 
quired by section 25-A, the Hindu undivided family has to be deemed to continue 
to exist as an assessable entity when once Receivers have been appointed not as re- 
presentatives of the Hindu undivided family but only as representatives of the tenants-- 
in-common, the Receivers do not realise the income on behalf of the undivided Hindu 
family but on behalf of the individual members of that family. Reliance is placed 
on clause 6 of the decree which directs the Receivers to manage the properties on be- 
half of the parties. Forgetting for the moment the intervention of the Receivers,. 
when once it is found that there has been no partition of the joint family property 
among the various members or groups of members in definite portions it follows that 
for the purpose of assessment such a family shall be deemed to continue to be a 
Hindu undivided family. When once that conclusion is reached, we find it difficult 
to follow the further argument that the intervention of the Receivers make any 
difference to the validity of the assessment on the Hindu undivided family. 


Some reliance appears to be palced upon decisions which deal with the question. 
of an association of persons, and the present case is attempced to be brought into line 
with certain observations made in these decisions. In The Estate of Khan Saheb Md. 
Umar Saheb v. Commisstoner of Income-tax, Madras, the Receivers appointed by Court 
pending a suit for partition carried on the business of the deceased owner of the pro- 

rty who died intestate. An assessment was made of the profits of the business 
in the hands of the Receivers on the basis that the profits accrued to an association of” 
persons consisting of the heirs. ‘The decision principally went upon the conisdera- 
tion of what constituted an association of persons. It was held that neither the fact 
that the heirs inherited the business and owned it thereafter as co-sharers in defined 
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‘shares and the income belonged to the group of heirs with definite shares, with the 
earning of which income they had nothing to do, nor the fact that they were entitled to 
and did receive their share of the profits, either each separately or both taken toge- 
ther, constituted them an association of persons, It was further decided that to consti- 
tute an association of persons as a taxable unit, the objects of the association must be 
to produce income, profits or gains and thata volition to that effect should proceed 
from those who formed, the association. In that case, it was found that all the heirs 
all through wanted the Receivers to be appointed to conduct the business; there was 
the unity of purpose and objective between them which was sufficient to constitute 
them an association of perrons. In another case Indira Balakrishna v. Commissioner 
of Income-tax, Bombay}, a similar question came up for consideration. There, three 
co-widows of a deceased Hindu received income from the assets which they jointly 
inherited from their husband. The Department assessed them as an association of per- 
sons in respect of the entire income which arose from property, dividends, 
shares in a registered firm, interest on deposit and ground rent. It was decided 
therein that except in so far as the income from property was concerned, which pro- 
perty they enjoyed and manag*d jointly and in respect of which they should be treated 
as having earned the income as an association, with regard to the rest of the income, 
there were no acts of management on the part of the widows and they could not 
be regarded as an association of persons. We shall refer to this decision again when 
it comes to dealing with the immovable properties and the income therefrom. But 
here it wou]d be sufficient to state that in so far as an assessee can be held to be liable 
to assessment as an association of persons, there should be definite acts of management 
on the part of the members constituting that association, leading to the income from 
the properties. The principle laid down in Indira Balakrishna v. Commissioner of Income- 
tax, Bombay’, has been affirmed by the Supreme Court in Commissioner of Income-tax, 
Bombay v. Indira Balakrishna*. 


It is difficult to see how these decisions render any assistance to the argument 
advanced. It is true that the income from properties is derived on behalf of the 
members of the erstwhile coparcenary. But it is not the contention of the assessee 
that there should be an assessment on the basis of an association of persons. Nor 
can we see how so long as section 25-A mandatorily directs the asessment to be 
made as if the Hindu undivided family continued to exist, there could be an assessment 
in the status of an association of persons. The Income-tax Act clearly distinguishes 
betweeen these two classes of assessees, an association of persons and Hindu un- 
divided family. It may be thatif there has been an actual division among the mem- 
bers of the family subsequent to which they for purposes of easy management prefer 
to manage the properties as ah association, such a result, viz., the assessment in the 
status of an association of persons, may be possible. But so long as an actual divi- 
sion has not taken place, section 25-A (3) comes into play and cannot be avoided on 
the basis of any such argument as advanced above. 


It is next contended that at least in so far as the"immovable properties are con- 
cerned, there can and should be an assessment on the individual members. The 
decisions referred to above are relied upon in this regard. Section 9 (3) of the Act 
T: : 


“ Where property is owned by two or more persons and their respective shares are definite and 
ascertainable, such persons shall not in respect of such property be assessed as an association of persons 
but the share of each such person in the income from the property as paid in accordance with this 
section shall be included in its total income.” 


The argument is that on and after the passing of be Pee nay decree, the 
respective shares of the members of the family become definite and ascertainable. 
That being so, the income from these properties at least should be assessed in the 
hands of the members individually. It does not appear to us that this provision is 
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attracted in the case of a Hindu undivided family. Ifit were, it should be applicable 
irrespective of whether there was a devision or not, for each coparcener is entitled to- 
a definite and ascertainable share in the property according to the Hindu Law. This 
provision seems to our minds to have a relevance toa case where two or more persons. 
acquire a property jointly and their shares therein are definite and are ascertainable. 
In the case of joint family Poa however, though the share of the coparcener may 
be defined according to the Hindu Law, he cannot be said to own any definite part 
of the property. The position is no different even when there is a severance in 
status, but the Hindu undivided family continues to be the assessee. It is the asses- 
see, the Hindu undivided family, that is the owner of the property for the purposes of 
the assessment to tax of the income from that property ; there is no plurality of 
owners to attract section 9 (3) of the Act. Section 9 (3) cannot to our minds override 
the special provision relating to the Hindu undivided family which is contained in 
section 25-A. 


There is no doubt that the Receivers in this case were appointed by the Court. 
The fact that it was based on a compromise does not matter. Under section 41 of the 
Act, where a Receiver or Receivers is or are appointed by or under any order of Gourt 
and is or are entitled to receive on behalf of any person any income, profits or gains, 

“ the tax shall be levied upon and recoverable from such . . . s e Receiver . . 
.. . . . . in like manner and to the same amount as it would be leviable upon and recoverable 
from the person on whose behalf such income, profits or gains are receivable and all the provisions of 
this Act apply accordingly.” i 
The learned counsel seeks to interpret the expression ‘person’ found herein as relating 
to the several individual parties who made up the joint Hindu family. Itis true that 
clause 6 ofthe decree provides that the Receivers shall manage the properties on behalf 
of all the parties. It is quite clear however that notwithstanding the use of this expres- 
sion, the Receivers were in fact managing only the undivided family properties on behalf 
of the members of the disrupted joint family. In fact, not only have they been direct- 
ed to realise the income from the properties but they had to do all and various things 
which had to be done, such as meeting the liabilities of the family debts, making 
provision for mamiagri and other expenses, making monthly allowances to the divid- 
ed members of the ily and such other acts. Clearly, then they were not acting 
on behalf of each individual member of the divided family but on behalf of what 
may be called the family estate. The Receivers were accordingly appointed for the 
purpose of receiving the income, profits and gains of the persons, who for purposes of 
assessment to income-tax constituted-a Hindu undivided family, despite the disrup- 
tion in status ; the ‘person’ within the meaning of that expression in section 41 (1) 
of the Act whom the Receivers represented in this case, was that Hindu undivided 
family. The intervention of the Receivers in such circumstances did not result in their 
representation of persons who were no longer liable to be assessed as a Hindu undivid- 
ed family but were entitled to be assessed to tax each in his individual status. Section 
41 (1) in express terms directs that the tax shall be levied on the Receivers. 

“ in like manner and to the same amount as it would be leviable upon and recoverable from the 
person on whose behalf such income, profits or gains are receivable.” 
In this case the ‘person’ to be assessed, the person whom the Receivers represented, 
was the Hindu undivided family, and that was the only legal basis available in this 
case for the assessment levied on the Receivers. 

We answer the first question against the assessee; section 41 (1) is mandatory. 
Our answer to the second question also is against the assessee ; despite the divi ion 
in status the members continued under a liability to be assessed as a Hindu undivided 
family. We answer the third question in the affirmative and against the asse sec. 


The assessee will pay the costs of this reference. Counsel’s fee Rs. 250. 
K.L.B. ————_ Reference answered against assessee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VEERASWAMI. 


Kailasa Reddiar .. Appellant* 
o. 
Ponnammal and others .. Respondents. 


Civil Procedure Code (V of 1908), section 47—Party to sint struck off under Order 10, rule 2— When could 
be desmed to be a party defendant for purposes of section 4.7. 


Whether a person who has been exonerated from a suit and has been struck off as improperly 
impleaded, under the provisions of Order 10, rule 2 of the Civil Procedure Code, could nevertheless 
be deemed to be a party defendant for purposes of section 47 of the Code is one of substance and not of 
form. An order exonerating a party from a suit may be made on several grounds and whether or 
not such a person could still be deemed to bea party for certain other purposes will depend on the 
circumstances of cach case having regard to the pleadings and the scope of the order of exoneration. 


A person exonerated as improperly impleaded and struck off, he ceased to be a party to the suit 
and a subsequent suit by him is not barred by section 47 of the Civil Procedure Code. 


Appeal against the Decree of the Subordinate Judge, Devakottai, in Appeal Suit 
Nos. 94 and 93 of 1953, preferred against the Decree of the Court of the District 
Munsif of Manamadurai, in Original Suit Nos. 94 and 93 of 1951 respectively. 

A. Sundaram Iyer, for Appellant. 

T. P. Gopalakrishnan, for Respondents. 

The Court delivered the following 


Jupement.—The only question, that was argued in these second appeals, was. 
whether the suits out of which they arise, were barred by the provisions of section 47 
of the Code of Civil Proocedure. Both the Courts below held that they were not. 
On that view and in the light of their findings on other questions, which do not arise 
now, the suits were decreed and the appeals therefrom were unsuccessful. The ist 
defendant, who is common to both the suits, has come up to this Court in second 
appeals. ‘The 1st defendant, on the foot of a mortgage executed by the 2nd defen- 
dant on 11th December, 1942, obtained a decree against him and in execution 
purchased the properties involved in both the suits and which had formed the 
subject-matter of the hypotheca. The 1st defendant also got delivery of the suit 

roperties. The plaintiff filed separate applications for re-delivery of the properties 

` a by a common order, dated 27'h February, 1951, they were dismissed. The present 
suits have been thc reforc brcught praying to set aside the said order. The case 
for the plaintiffs was that the properties involved in both the suits were the 
self acquisitions of one S. Perumal Asari and that the 2nd defendant, who is his 
son, had, therefore, no right to mortgage those properties in favour of the tst 
defendant. The plaintiff in O.S. No. 93 of 1951 is the daughter’s son of S, Perumal 
‘Asari and plaintiffs 1 and 2 in O.S. No. 94 of 1951 are his widow and daughter 
respectively. ‘There were two other plaintiffs in the latter suit who claimed to be 
the alienees from S. Perumal Asari. The suits were resisted by the 1st defendant on 
the ground that the properties belonged to the joint family consisting of S. Perumal 
Asari and his son, the 2nd defendant, and that the mortgage executed in favour 
of the 1st defendant was for purposes binding on the family. The other defences, 
were that the suits were barred by res judicata and, in any case, by the provisions 
of section 47, Civil Procedure Code. The Courts below concurrently found that the 
properties were the self-acquisitions of S. Perumal Asari and that the question whether- 
they were such acquisitions was barred by res judicata. As I said, they were also 
of the opinion that the suits were not barred by section 47, Civil Procedure Code. 
The plea based on that section was raised in view of the fact that in the suit by the 
ist defendant to enforce the mortgage in his favour, the and defendant’s father 
S. Perumal Asari was impleaded as a party defendant. It appears from the records 
eee 
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that the rst defendant endorsed on the plaint exonerating S. Perumal Asari from the 
suit because he was claiming a paramount title. He was, accérdingly, on the basis 
of the endorsement, struck off from the suit which ended in a decree only as against 
the end defendant. The contention, on behalf of the 1st defendant was that notwith- 
standing that order S. Perumal Asari should be viewed as having continued as a 
party to the suit on the mortgage for purposes of section 47, Civil Procedure Code 
and that, therefore, the proper aed of the plaintiffs who claimed title through 
S. Perumal Asari was to dle an appeal against the said common order, dated 27th 
February, 1951 and not to agitate their rights by instituting the present suits. The 
Courts below did not accept this contention and Sri A. Sundaram Ayyar, the 
learned counsel for the aop lani (1st defendant) in this Court, has reiterated the 
same contention before me. 


The question, whether a person, who has been exonerated from the suit, conti- 
nues nevertheless to be a party defendant for the purpose of section 47, is one of 
substance and not of form. An order exonerating a person may be rested on more than 
one ground. Where a person claims in a suit on a mortgage a paramount title, and 
he is exonerated on that ground and the title so raised was not adjudicated in that 
suit, it may in law amount to removal of his name from the plaint. On the other 
hand, there may be other circumstances on which exoneration may be rested and it 
may not have the same consequence of the name of the person exonerated being 
struck off or removed from the suit. Though an order struck off a party, all the same 
the Court may on particular facts hold him to continue to be a party fos certain pur- 
poses. These propositions appear to be well established by authorities of this Court. 
Reference may be made in Linga Aiyar v. Lakshumanan}, and Abdul Sac v. Sundara 
Mudaliar?. In the first of them in an earlier suit a person’s name was struck off by 
consent and the question with which this Court was concerned was whether, 
notwithstanding the form of the order, that person should be regarded as continuing 
as a party to the suit for the purpose of section 47, Civil Procedure Code. It was held 
that it was not the form that mattered but really the substance and that looking at the 
substance, notwithstanding the apparent tenor of the order, the party struck off did 
really continue as a party to the suit for the purpose of that section. In the course of 
that judgment, it was pointed out by reference to an earlier Full Bench decision of 
this Court that in the case of misjoinder of parties, the proper procedure was the one 
laid down by rule-to (2) of Order 1 of the Code of Civil Procedure, namely, to strike 
out the party as having been improperly impleaded. Whether a party was impro- 
perly impleaded would depend upon the particular pleadings, the reliefs asked for and 
other relevant circumstances. In that case it was also recognised that where a 
party set up a paramount title in a mortgage suit to both the mortgagor and the 
mortgagee and had been exonerated from the suit on the ground of misjoinder, he 
did not remain a party to the suit for the purpose of section 47. That principle was 
clearly laid down in Krishnappa v. Periaswami®, which was approved by the Full 
Bench in Abdul Sac v. Sundara Mudaliar?. The Full Bench quoted the following pass- 
sage from Krishnappa v. Periaswami’, with approval : 

“ ‘The exoneration in the present case having been on the ground of misjoinder we are of 
opinion that the party whose daim was not adjudicated upon does not remain a party to the "suit for 
the purpose of section 47 of the Code of Civil Procedure. Exoneration from the suit may be due to 
various causes and the question whether a party remains on record for the purpose of section 47 in- 
‘spite of such exoneration will depend upon the nature and scope of the order having regard to the 
pleadings and the reason which led to such dismissal or exoneration. To hold that in cases of mis- 
joinder (and consequent refusal of the Court to adjudicate upon the particular matters in contest) 
the party whose claim was not adjudicated upon and who was exonerated remains a party to the suit 
wouid lead to the anomaly that the Court would be bound in execution proceedings to decide the 
very questions which it refused to determine in the suit.” 


What is, however, urged by Sri Sundaram Ayyar is that the rule that a person 
claiming a paramount title in a suit on a mortgage is an unnecessary party, and 





1. (1925) 50 M.L.J. 387: ALR. 1926 Mad. so 6) gaM. 
7. g. (1916) 32 M.L.J. 532 : I.L.R. 40 Mad. 964- 
2. (1931) 59 M.LJ. 932 : LL.R. 54 Mad. 81. 


IT] KAILASA REDDIAR 2. PONNAMMAL, (Veeraswami, F.). Iai ° 


therefore has to be exonerated and his name struck off is not an absolute one but has 
exceptions and that dne of them is a case of a member of a joint Hindu family raising 
a plea of paramount title. In other words, according to the learned counsel, the 
rule of exoneration based upon the ground of paramount title is applicable only to a 
case of a stranger and not to a member of a joint family who, though he may fail on 
the question of paramount title based upon an allegation of self-acquisition, may still 
have an interest in the hypotheca as such a member. In such a case, the learned 
counsel contends that a member of a joint Hindu family, notwithstanding the fact 
that he was raising a question of paramount title in a suit on a mortgage, could be 
regarded as a proper party. In support of his contention, the learned counsel invited 
my attention to Kasi Chettiar v. Ramaswami Chettiar Firm}, This is what Varada- 
chariar and Mockett, JJ., observed in that case : 

“ The rule that in a mort action a claim by way of paramount title should be excluded is not 
an absolute one and a claim of self-acquisition by a member of a joint family of the mortgagor is one 


of the exceptions to the rule and should be tried in the interests of the auction-purchaser who may 
thus be enabled to know the exact situation without being put to the risk of speculation.” 


In that case the trial Court had declined to record a finding on the issue pertaining to 
the plea of a title paramount. The learned Judges did not accept that view and 
remanded the suit for a determination of that question and fresh disposal of the suit. 
In that case, the learned Judges were not concerned with the question whether, 
where such a member of the family of the mortgagor was, at the instance of the 
mortgagee, exonerated and his name struck off, he should still be regarded as conti- 
nuing as a party to the suit. It seems to me that although such a member in an 
action on a mortgage may be permitted to raise a plea of title paramount, that does 
not necessarily imply that even in a case, were the mortgagee himself wanted that the 
member raising a plea of title paramount should be exonerated and should be struck 
off from the array of parties in the suit, he could still be regarded as continuing as a 
party to the suit for the purpose of section 47, Civil Procedure Code. . 


As already stated, the effect of exoneration and striking off in the context of the 
‘question whether the person concerned continued to be a party to the suit, would de- 
pend upon the particular circumstances averred in the pleadings and the scope of the 
order. What happened in this case was this. The 1st defendant endorsed on the 

laint in the suit to enforce the mortgage in his favour that S. Perumal Asari might 
be exonerated. Perumal Asari wzs accordingly exonerated and struck off from the 
„suit and his plea of title paramount was not adjudicated upon. Referring to this, 
the 1st defendant in his written statements in the present suits stated the ground for 
the said endorsement to be that S. Perumal Asari was claiming a title paramount 
and he was, therefore, not a necessary party. The exoneration of S. Perumal Asari 
and the striking out his name from the record, was therefore upon the ground that he 
‘was an unnecessary party. In my opinion, the Court was justified on the basis of 
such an endorsement in striking out S. Perumal Asari from the array of party de- 
fendants as a person improperly impleaded within the meaning of rule 10 (2) of 
Order 1 of the Code of Civil Procedure. The Courts below viewed the scope of the 
order exonerating and striking off Perumal Asari as that he ceased to be a party to the 
suit on the mortgage, and in my opinion, they rightly did so. 

It was, therefore, properly held that the suits were not barred by the provisions of 
section 47, Civil Procedure Code. 


The result is, the Second Appeals fail and are dismissed with costs. 


No leave. 


R.M. Appeals dismissed. 


Å— re 
1. (1936) 44 L.W. 706. 
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IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND MR. Justice KAILASAM, 


A. Rangaswamy .. Appellani* 
v. 
K. Govindaswamy Naidu and another +. Respondents. 

Negotiable Instruments Act (XXXVI of 1881), section 4—Promissory note—Instrument containing expression 
‘Qars o irera Ar —If a promissory note. 

An unconditional undertaking to pay a certain sum of money is an indispensable statutory requi- 
site without which no instrument in writing can be a promissory note within the meani z of the 
Act. Words like ‘I promise to pay’ or ‘1 do hereby undertake to pay ’ clearly fulfil the require- 
ment ofan unconditional undertaking to pay. Words merely acknowledging liability of the person si 
ing the instrument to pay a certain sum of money or admitting an indebtedness on his part ma = ot 
amount to unconditional undertaking to pay even if it were possible to infer an implied promise to 
pay on the part of the person signing the instrument. If the words of the instrument are sufficiently 
plain to fasten an unconditional undertaking to pay by the executant even the absence of express words 
to that effect cannot deprive the instrument of its true character as a promissory note. The description 
of the instrument, the languet of the instrument taken as a whole, the circumstances under which 
the document came to be executed, the intention of the parties manifest from the face of the document 
and the surrounding circumstances have all a cumulative bearing on a proper construction of the 
document whether it is a promissory note or not. In the instant case it was held that the instrument 
using the words ‘‘@an@&& nararos’ was a promissory note which was nagotiable by 
endorsement. 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
in Original Suit No. 182 of 1955. . 


S. Mohankumaramangalam, V. Ramaswami and R. Rajagopalan, for Appellant. 
N. R. Raghavachari, for Respondents. 
The Judgment of the Court was delivered by 


Jagadisan, J.—On 25th December, 1950, one Venkataswami Naicker, a resi- 
dent of Adikarapalayam, Tiruchengode taluk, Salem district, borrowed a sum of 
Rs, 9,000 from A. V. Srinivasalu Naidu, a resident of Appanayakkanpatti, Palladam 
taluk, Coimbatore district and executed an instrument styled as a promissory note 
with a stipulation to pay interest at 64 per cent per annum. On the same day 
Srinivasalu Naidu, in whose favour the aforesaid instrument was executed, endorsed. 
the instrument in favour of his brother-in-law Rangaswami Naidu for valid considera- 
tion. WVenkataswami Naicker died in or about November, 1954. He left behind. 
as his heir his brother, Govindaswamy Naidu. WVenkataswamy Naicker is also 
supposed to have executed a testament bequeathing some of his properties to one 
Govindarajulu Naidu. Rangaswami, the endorsee referred to above, filed the suit, 
O. S. No. 182 of 1955 on the file of the Court of the Subordinate Judge of 
Coimbatore seeking to recover the principal sum of Rs. 9,000 advanced by 
Srinivasalu Naidu to the late Venkataswamy Naicker together with future interest 
from Govindaswamy Naidu, brother of the late Venkataswami, impleaded as the 
first defendant in the action, and from Govindarajulu Naidu the legatee of the will 
by Venkataswami impleaded as the second defendant. The suit was instituted on 
and July, 1955. The plaintiff pleaded that though the suit was laid beyond three 
years from the date of the borrowing it was in time as the original promisor and 
defendants 1 and 2 were all agriculturists entitled to the benefit of the Madras 
Ordinance V of 1953, Act V of 1954 and Act I of 1955. 


Defendants 1 and 2 filed separate written statements in the suit. The first 
defendant pleaded that the late Venkataswami Naicker was his undivided brother 
and that the properties in his hands are all joint family properties of himself and his 
brother. He pleaded that the debt incurred by Venkataswami had been fully dis- 
charged by payment of cash of Rs. 5,000 on or about 2nd October, 1951, and by 
delivery of two electric motors of 5 horse power with pump set worth Rs. 3,000 
and by delivery of 10 sirens worth Rs. 3,000. He denied that either Venkataswami 
p L a ee E 
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or himself was an agriculturist within the meaning of the Ordinance and the Madras 
Acts V of 1954 and [of 1955, and contended that the suit was barred by limitation. 
He also raised a further plea that the instrument executed by Venkataswami in 
favour of Srinivasalu Naidu was not a promissory note and was incapable of being 
negotiated and that therefore the plaintiff claiming to be an endorsee was disentitled 
to sue. The written statement filed by the second defendant raised substantially 
the same contentions as those found in the written statement of the first defendant. 


The learned Subordinate Judge of Coimbatore held that the plea of discharge 
put forward by the defendants was false. He found that Venkataswami Naicker 
and the first defendant were agriculturists within the meaning of the Ordinance 
and the two Madras enactments, and that therefore the suit as against the first 
defendant was in time having regard to the period of exclusion for purposes of 
limitation found in the statutes. The second defendant was found, not to be an 
agriculturist within the meaning of Madras Act I of 1955 and the learned Subordinate 
Judge was therefore of opinion that the suit must in any event be out of time as 
against him. ‘The learned Subordinate Judge took the view that the instrument 
executed by Venkatawami Naicker in favour of Srinivasalu Naidu was not a pro- 
missory note as defined under the Negotiable Instruments Act, and that therefore 
there was no valid endorsement in favour of the plaintiff. On these findings, the 
plaintiff was non-suited. A separate set of costs in favour of each of the defendants 
was also awarded. ‘This appeal has been preferred by the plaintiff. 


The discharge pleaded on behalf of the defendants cannot be true. The first 
defendant avoided the witness-box. The second defendant who examined him- 
self as D.W.-2 merely deposed that he learnt that the debt had been discharged. 
There is no endorsement of discharge on the instrument of borrowing. On the 
very day when the money was lent and the instrument was executed there was an 
endorsement in favour of the plaintiff. It is unlikely that Venkataswami Naicker 
would have dealt with Srinivasalu Naidu and repaid the debt to him partly in cash 
and partly by delivery of articles, knowing full well that the note had been endorsed 
in favour of the plaintiff. The plaintiff admitted in his evidence before the Court 
as P.W.-2 that Venkataswami Naicker left behind a will of which he was one of the 
attestors. He also admitted that the will did not refer to the debt due by Venkata- 
swami to him. On this evidence it was contended on behalf of the defendants that 
the suit debt must have been discharged by Venkataswami Naicker by the time he 
executed the will. The will has not been produced before the Court. The learned 
counsel for the respondents appearing before us submitted that the date of the will 
was March, 1951. Even according to the first defendant the payment of cash of 
Rs. 5,000 was only on or about 2nd October, 1951. It is thus obvious that no 
significance can be attached to the non-mention of the debt in the will executed 
by Venkataswami. The mere fact that the plaintiff chose to give up past interest 
on the debt and refrained from filing the suit till 1955 cannot have any bearing on 
the truth or otherwise of the plea of discharge put forward by the defendants. We 
agree with the learned Subordinate Judge that the defendants failed to prove that 
the suit debt was discharged. 


P.W.-2 the plaintiff deposed that Venkataswami Naicker was an agriculturist, 
in cross-examination he stated that he did not enquire what would be the value 
of the lands included in the will of Venkataswami. The second defendant has not 
chosen to produce it obviously because if produced it would disclose the agricul- 
tural lands owned by the late Venkataswami. The second defendant deposed that 
he knew that there were partition disputes between the first defendant and the late 
Venkataswami, and that he also knew that Venkataswami had filed a suit for 
partition but that he did not know whether agricultural lands and house were inclu- 
ded in that suit. We agree with the learned Subordinate Judge that there is ample 
proof on record to ebale the Court to hold that Venkataswami was an agriculturist 
within the meaning of Ordinance V of 1953 and Madras Act V of 1954. 


It was next contended that Venkataswami or his heirs and legal representatives 
were not agriculturists within the meaning of Act I of 1955 because of the assess- 
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ment to property tax after 1952-53 of one of the buildings owned by Venkataswami 
on an annual rental value of Rs. 600. This assessment to property tax according 
to the learned counsel for the respondents operated as a bar to any claim for 
exemption of the period of limitation under Madras Act I of 1955. 


The evidence in support of the assessment of property tax consists of Exhibit 
B-1 stated to be a certificate issued by the Secretary of the Village Uplift Association 
dated 2gth December, 1955, and the oral testimony of the Secretary himself as 
D.W. 1. The certificate Exhibit B-1 cannot be implicitly relied upon as its contents 
are somewhat of a tell-tale character. D.W. 1 admitted in the witness-box that there 
ig a rent deed evidencing the lease of the property in favour of the Village Uplift 
‘Association. The rent deed is of course not produced. He further admitted that 
the original rent deed is with the Treasurer of the Association. If the second de- 
fendant was receiving a rent of Rs. 55 per month for the building from the Village 
Uplift Association as is now sought to be made out the best evidence in the matter 
will be the rent deed. Further there is no evidence on record to show that any assess- 
ment was levied upon this property by the Panchayat Board on the annual value of 
Rs. 600 and more. It is only such an assessment made against a person that would 
deprive him of his character as an agriculturist within the meaning of Act I of 1955. 
We agree with the learned Subordinate Judge that both Venkataswami and the 
first defendant were agriculturists entitled to the benefit of the exemption from limi- 
tation for the period specified in Ordinance V of 1953 and Madras Acts V of 1954 
and I of 1955. ° 


The second defendant was an income-tax assessee. Exhibit B-S is the assess- 
ment order relating to him for the year 1953-54. He is therefore taken out of the 
category of agriculturists as defined under Act I of 1955. The plaintiff will not be 
entitled to exclude any period as per the terms of the Madras Act I of 1955 in com- 
puting the period of limitation for filing the suit against the second defendant. The 
suit is, therefore, clearly barred by limitation as against the second defendant. 


The next question that has to be considered is whether Exhibit A-1 dated 25th 
December, 1950, executed by Venkataswami Naicker in favour of A. V. Srinivasalu 
Naidu is a promissory note as defined by section 4 of the Negotiable Instruments 
‘Act. The promissory note is in Tamil and the relevant recitals therein have to be 
referred to. They are as follows : 


YLS, Qiu aruy GUTLEG wr gb ger HsG MSG 0-8-4 er 
prag sowie of Bib Ug Gat sg migu ipb SID Sras Gouir 
QOGUT gH DÈIS E STU ZI sisi 2s 57q/Quppataepeara: gb Qar AiE 
ir. 
The translation of the document into English made by the Court is as follows : 

“ Promissory note executed on 25th December, 1950 in favour of A. V. Srinivasalu Naidu. . . . 
by me Venkataswami Naicker . . . . For my urgent necessity the sum received this day 


in cash from you as loan is Rs. 9,000. On demand, I promise to pay to you or order the sum of Rs. 
g,000 with interest at Rs. o-8-4 per month per Rs. 100. 


(Signed on four one anna revenue stamps) 
M. K. Venkataswami.” 


The tamil words Qar®ås 2ererarcr have been translated as ‘I promise to 
pay’. The learned Subordinate Judge has taken the view that the words Qar Qå s 
2 srereer can only mean that the executan is liable to pay the amount. In this 
view of the matter he held that there was no undertaking to pay in Exhibit A-I 
and that therefore one of the essential requirements of a promissory note as defined 
under the Act was not present. 


Section 4 of the Negotiable Instruments Act is as follows : 


“ A ‘promissory note > is an instrument in writing (not being a bank note or a currency note) 


containing an unconditional undertaking, signed by the maker, to pay a certain sum of money only 
to, or to the order of, a certain person, or to the bearer of the instrument.” 

An unconditional undertaking to pay a certain sum of money is an indispensable 
statutory requisite without which no instrument in writing can be a promissory 
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note within the meaning of the Act. What words would amount to an uncon- 
ditional undertaking to pay is really a matter of construction of the language 
employed in any instrument. Words like ‘I promise to pay’ or ‘I do hereby under- 
take to pay’ clearly fulfil the requirement of an unconditional undertaking to pay. 
When these words occur in any instrument there will not be any difficulty in holding 
it to be a promissory note if the other requisites of the statute are fulfilled. Words 
merely ackowledging liability of the person signing the instrument to pay a cer- 
tain sum of money or admitting an indebtedness on his part may not amount to 
an unconditional undertaking to pay even if it were possible to infer an implied 
promise to pay on the part of the person signing the instrument. If the words of 
the instrument are sufficiently plain to fasten an unconditional undertaking to 
pay by the executant even the absence of express words to that effect cannot deprive 
the instrument of its true character as a promissory note. The description of the 
instrument as a promissory note, the language of the instrument taken as a whole, 
the circumstances under which the document came to be executed, the intention 
of the parties manifest from the face of the document and the surrounding circum- 
stances have all a cumulative bearing on a proper construction of the instrument, 
whether it is a promissory note or not. 


The learned Subordinate Judge relied upon two decisions of this Court in 
holding that Exhibit A-1 is not a promissory note as defined by section 4 of the Act. 
The first decision is that reported in Tirupathi Goundan v. Rama Reddit}. In that case 
a debtor signed and delivered to his creditor an unstamped document as follows : 

“The account executed on. . . . . by... . to. . . . The amount which 
I have this day received from you in cash is Rs. 700. This sum I am bound to pay you. Therefore 
adding to this sum interest at Banas per cent per mensem, Iam liable to pay. This isthe account 
in this manner executed with my consent.” 
The suit was laid to recover the money lent as evidenced by the document. 
The question was whether the document was a promissory note within the meaning 
of section 4 of the Negotiable Instruments Act or a mere acknowledgment of liability 
falling under Article 1 of Schedule I of the General Stamp Act. A Division Bench 
of this Court consisting of Subramania Ayyar and Benson, JJ., observed thus : 

“The only question is whether the words therein ‘I am liable to pay’ can be held to be an 
‘ undertaking ’ to pay within the meaning of section 4 of the Act. The construction depends on the 
actual words used rather than what their effect may be as regards the rights of the parties. Examining 


the document in this light, we are of opinion that the words do not amount to an undertaking to 
pay, but constitute only an acknowledgment of liability to pay.” 


We do not know what the exact Tamil equivalent of the words ‘liable to pay’ occur- 
ring in the document forming the subject-matter of the decision cited above was. 
We regard the decision as one turning upon the language of the instrument which 
came to be considered by their Lordships. In the matter of interpretation of docu- 
ments there cannot be any such thing as a binding precedent as the language of 
no two instruments can exactly be the same. 


The second case relied upon by the Court below in support of its conclusion 
is the decision in Vatdinatha Chettiar v. Tirumalai Reddiar?. |The words of liability 
occurring in the document which was considered in that decision were QanQ&& 
ecirar. Krishnan Pandalai, J., followed the decision in Tirupathi Goundan v. 
Rama Reddt1, and construing the Tamil words as meaning only an admission of 
liability held that the instrument in question was not a promissory note. At page 
316 the learned Judge observed as follows : 


“ On the first point as to what Exhibit A really amounts to, the learned Judge has referred to a 
decision in Tirupathi Goundan v. Rama Reddi1, where, as in this case, instead of the usual undertaking 
which should be contained in a promissory note ‘I shall pay or I undertake to pay etc.’ the words 
of liability were ‘I am liable to pay’, a Bench of this Court held that such an instrument does not 
contain any undertaking to pay and so held it was not a promissory note. No doubt another Bench 
in Muthu Sastrigal v. Visoanatha Pandara Sannadh:* reserved their opinion about this case but neither 
they nor any other Bench has overruled it or dissented from it. Although, if I were competent, I 
would have my own views on the subject, I am bound by this decision.” 
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In Muthu Sastrigal v. Visvanatha Pandara Sannadhi1, Sadasiva Iyer, J., expressed 
a doubt regarding the correctness of the decision in Tirupathi Goundan v. Rama Reddi? 
In that case a varthamanam letter was as follows : 

“ Amount of cash borrowed of you by me is Rs. 350. I shall in two weeks’ time returning this 

sum of Rs. three hundred and fifty with interest thereon at the rate of rupee one per cent per month, 
get back this letter.” 
A Division Bench consisting of Sadasiva Iyer and Spencer, JJ., held that the 
varthamanam letter contained an unconditional undertaking to repay the borrowed 
money and was therefore a promissory note. Referring to Tirupathi Goundan v. 
Rama Reddi*, Sadasiva Iyer, J., observed as follows : 

“ As regards Tirupathi Goundan v. Rama Redds*, the language of the document in question in that 
case was quite different and very vague. Even so, I wish (with the greatest respect to the Judges 
who decided it) to be permitted to reserve my opinion if a document similarly worded happens to 
come before me for interpretation.” 

In Karuthappa Rowthan v. Baoa Moideen Sahib®, the instrument which came to be 
considered was as follows : 


“ Promissory note executed on. . . . . in favour of. . . . . by. . . . . Inthe 
matter of the purchase of piece-goods by me from your shop on the date, the sum found due by me 
as per patty (list) is Rs. 600. . . . . which sum I promise to you or to your order on demand 


with interest at 1 percent. To this effect. . . 2... . 
The Division Bench consisting of Sundara Ayyar and Phillips, JJ., held that 
the instrument was a promissory note and not a mere recital of liability. Their 
Lordships observed thus : 2 

“ It is no doubt true that the question whether an instrument is a promissory note or not should 
be judged by the words used, and that the instrument must contain in words an unconditional under- 
taking to pay a sum of money, and it is not enough that the substantial effect of the instrument should 
be to make the executant liable to pay a sum of money. . . . . . Several cases have been 
cited by the learned Advocate-General viz., Tirupathi Goundan v. Rama Reddi*, Govind v. Balwantrao.* 
Horne v. earn® and White v. North® in support of his argument. But in all these cases there was no 
language of promise to pay a sum of money. There was an acknowledgment of receipt of money or 
of indebtedness and an admission that the executant was accountable to the other party.” 


We shall now refer to two decisions of the Judicial Committee. The first is 
that in Mohammad Akbar Khan v. Attar Singh’. Referring to the definition of a pro- 
missory note as contained in the Act the Judicial Committee observed thus : 


“ It is indeed doubtful whether a document can properly be styled a promissory note which does 
not contain an undertaking to pay, not merely an undertaking which has to be inferred from the words 
used. It is plain that the implied promise to pay arising from an acknowledgment of a debt will not 
suffice, for ‘the third illustration indicates that an IOU is not a promissory note, though of the implied 
promise to pay there can be no doubt. The second illustration however seems to show that the express 
words ‘I promise’ or ‘I undertake’ are unnecessary. The form of words is taken from an carly 
English case, Casborns v. Dution®, where according to the learned author the Court stated that the 
words ‘ to be paid ’ in the document there sued on amounted to a promise to pay : observing that the 
same words in a lease would amount to a covenant to pay rent. it does not appear to form a useful 
general illustration except in the case of a document in that particular form of words.” 


“ Their Lordships prefer to decide this point on the broad ground that such a document as this 
is not and could not be intended to be brought within a definition relating to documents which are to 
be negotiable instruments.” 

The other decision of the Judicial Committee is that in Karam Chand v. Firm 
Mian Mir Ahmad®. Sir George Lowndes delivering the Judgment of the Board 
observed thus at page 123 : 

“ But since the Judgment of the Judicial Commissioner’s Court, a decision of this Board Mohammed 
Akbar Khan v. Attar Singh’ has made it clear that the shadow resting upon these exhibits throughout 
the case was unreal ; that documents of this nature which were clearly never intended to be negotiable 
instruments at all are not promissory notes and are not therefore, for want of a stamp, inadmissible 
in evidence.” 

In Sibres v. Tripp}, a memorandum was to this effect : 


‘‘Memorandum—Mr. Sibree has this day deposited with me £500, on the sale of £10,300 31 per 
cent. Spanish, to be returned on demand— ie ‘James T. Tapp’ Br 
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On this document being tendered in evidence stamped with an agreement stamp, it 
was objected for the defendant that it amounted to a promissory note, and required 
a stamp accordingly. The Lord Chief Baron overruled the objection, and received 
the paper in evidence. At page 29 Pollock, G.B., stated the law thus : 

“On consideration of the authorities cited, it appears to me that the memorandum did not 
amount to a promissory note. It is difficult to lay down a rule which shall be applicable to all cases ; 
but it seems to me that a promissory note, whether referred to in the statute of Anne or in the text 
books, means something which the parties intend to be a promissory note. We cannot suppose that 
the legislature intended to prevent parties from making written contracts relating to the payment of 
money, other than bills and notes ; and this appears to me to be merely an instrument recording the 
agreement of the parties in respect of a certain deposit of money.....” 


In S.A. No. 1540 of 1959, Balakrishna Ayyar, J., construed the words ‘Qe gids 

adrera’ in an instrument described as promissory note as an undertaking to 

pay, in the context of the other words in it. With respect, we agree with that 
ecision, 


We are of opinion that the intention of the parties to Exhibit A-1 was to bring 
into existence a promissory note in respect of the transaction between them. In 
the context of the other words occurring in Exhibit A-1 the words Qar@ée 
2.creraiér can be translated as ‘I promise to pay’. As pointed out already the 
English translation made by the Court in the present instance adopts the phrase’ 
‘I promise to pay’ as being equivalent to QarQ@ée ecreracx. Exhibit A-1 in 
our opinion ¢ontainss an unconditional undertaking to pay as required by section 
4 of the Negotiable Instruments Act and that therefore it is a promissory note. 
Tne piaintiff was therefore a valid endorsee of the note aud was entitled to sue 
upon it. 

The Judgment and Decree of the Court beloware set aside, and there will be a 
decree in favour of the plaintiff against the first defendant for recovery of the suit 
amount as prayed for with costs both here and in the Court below. As the suit is 
barred by limitation against the second defendant, the judgment and decree of the 
Court below dismissing the suit as against the second defendant will stand. The 
second defendant will not be entitled to any costs here or in the Court below. 


V.S. — Appeal allowed ìn part. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice, MR. JusTIGE RAMAGHANDRA 
Iver AND MR, Justice GANAPATIA PLAI 


Messrs. Swami Motor Transport (Private) Ltd., by its Managing 


Director T. A. Rathnam Pillai .. Appellani* 
v. 
Messrs. Raman and Raman (Private) Ltd., by its Managing 
Director, P. S. Narayana Iyer and others .. Respondents. 


Motor Vehicles Act (IV of 1939), section 43-A (1) and (2) and section 47—Application for variation of 
route rejected by the Regional Transport Authority—Revision before the Appel ribunal—Pending revision 
Government Order directing the Regional Transport Authority to grant the variation—Order of the Appellate Tri- 
bunal allowing the revision and granting vartation—Order vitiated by the Tribunal taking into consideration the 
Government Order—Government Order itself is invalid—Constttution of India (1950) Article 226—Petition under 
— Applicant if an aggrieved person—Principle—Tribunal taking irrelevant matters into consideration—Effect. 


The appellants applied on 4th January, 1956, for a variation of the route for their two buses, 
There were successive notifications under the Act published to one of which Raman and Raman also 
made a representation urging that there was no need for such a variation. On 26th July, 1950 the 
R.T.A. rejected the applications for variation of the route. The appellants applied to the State Trans- 
port Appellate Tribunal for a revision of the order of the R.T.A.. Meanwhile on the written re- 
presentations of two members of the Legislative Assembly to the Minister of Transport and on a peti- 
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tion by the Appellant himself to the Minister of Transport to extend the route by granting the varia- 
tion (neither of which contained a reference to the application made by*the Apoellane before the 
R.T.A.) the Government passed the G.O. Ms. No. 3199, dated 16th November, 1956 directing the 
R.T.A. to t the variation of the route. Raman and Raman filed W.P. No. 18 of 1957 to quash 
the G.O. Ms. No. 3199. Butit was dismissed on 2nd April, 1957. On r1gth May, 1957 the 
Appellate Tribunal allowed the revision petition filed by the appellant by granting the variation of 
the route. Raman and Raman applied under Article 226 of the Constitution to quash the order of 
the Appellate Tribunal. 

Held :A representation was filed by Raman and Raman opposing the grant of variation, when. 
the notification under section 47 of the Motor Vehicles Act was published. Even assuming that 
technically it was necessary for Raman and Raman to have made a representation at each stage with 
reference to each notification, there can be no doubt that sibatantially they did make a representa- 
tion opposing the variation. They were also allowed to put forward their view before the Appellate 
Tribunal. They also moved the High Court under Article 226 of the Constitution to quash the G.O. 
Ms. No. 3199. They are certainly persons ieved for invoking the aid of Article 226 of the Consti- 
tution to quash the order of the Appellate Tribunal. 

The true principle is to determine whether the applicant has an interest distinct from the general 
inconvenience which may be suffered by the law being wrongly administered. 

Rex v. Richmond confirming Ex parte Howitt, L. R. (1921) 1K.B. 248. referred. 

The Appellate Tribunal was invested with appellate and revisional powers in ect of orders by 
the R.T.A. It was not a mere administrative or exeutive body. It should only deal with what may 
be generally described as evidence on record ’ though it may be that the Tribunal is not governed by 
the sections of the Indian Evidence Act. It was the duty and function of the Tribunal to come toa 
decision on the materials on 1ecord which had been placed before the R.T.A. which was the subject- 
matter of the revision petition before it. Where it is obvious from a reading of the Tribunals order 
that it attached »mportance to the fact that the Government ın the G.O. Ms. No. 3199 had taken a 
particular view of the very question which he had to decide, the order of the Trib would be im- 
Proper. 

If among several matters taken into consideration there is a matter which is irrelevant or extra- 
neous and the Tribunal must have been influenced by such irrelevant or extraneous matter also,then 
the order must be set aside because it cannot be determined what the Tribunal would have held if 
such matter had been excluded. 

G.O. Ms. No. 3199, dated 15th November, 1956 is also not a valid or proper order. Though the 
Government Order cannot be said to be not in accordance with the provision in section 43-A Ca) in 
the circumstances of the case the power has been used to compel a quasi-judicial body hke the R.T.A. 
to dispose of a case in a particular way. Where the Government were presumably aware that a compe- 
tent authority had rejected the application for variation and revision petition was pending before 
the State Transport Appellate Tribunal order is made without reference to these material parti- 
culars in effect the Government Order has purported to forestall any decision by the Appellate 
Tribunal adverse to the application for variation. The Government Order was also one passed 
without giving an opportunity to Raman and Raman. 

The order of the Appellate Tribunal is vitiated by a manifest error of law in not only taking into 
account an irrelevent or extraneous matter in coming to a decision, but also which was illegal and 
invalid and is liable to be quashed. 

The view expressed by Rajagopalan, J., that the Government have no power under section 
pike to specify the number of buses to ply on a new route or an existing route as extended by them 

ent ‘om. 


Appeal under clause 15 of the Letters Patent against the Order of the 
Honourable Mr. P. Rajagopalan, Officiating Chief Justice, dated 8th November, 
1957 and made in the exercise of the Special Original Jurisdiction of the High Court 
in Writ Petition No. 467 of 1957 presented under Article 226 of the Constitution 
of India to issue a writ of certiorari calling for the records in R.No. 47986/A3 of 1956 
on the file of the State Transport et rere Tribunal, Madras and quash the order 
dated 13th May, 1957 and made therein. 

G. R. Fagadisan and T. R. Ramachandran, for Appellant. 

M. K. Nambiar, M. Natesan and V. Ramaswami for the Additional Government 
Pleader (M. M. Ismail), on behalf of Respondents. 

The Honourable Mr. Justice Panchapakesa Ayyar and the Honourable Mr. 
Justice Basheer Ahmed Sayeed having differed in opinion, made the following 
Order of reference for the decision of a third Judge :— 

Basheer Ahmed Sayeed, F7.—\ have had the benefit of perusing the judgment just 
now delivered by my learned brother and with all due respect, I regret I am un- 
able to agree with my learned brother in the conclusions arrived at by him. 

This appeal is against the Order of Rajagopalan, J., in W.P. No. 467 of 1957- 
The 3rd respondent in the said Writ Petition is the appellant. Though the facts have 
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been set out in great detail by my learned brother, still I would like to set them out. 
in my own way. 


The appellant, Messrs. Swamy Motor Transport (Private) Ltd., Tanjore, is one 
of the bus operators in the District of Tanjore. He was operating 11 buses on the 
route between Tanjore and Kumbakonam, via, Papanasam, a distance of 25 miles. 
Another operator, Sri Rama Vilas Service (Private) Ltd., was operating as many 
as six buses on the same route, Tanjore to Kumbakonam. The first respondent in 
this appeal, Messrs. Raman & Raman (Private) Ltd., is another operator who was 
operating 10 buses on the route between Kumbakonam to Tiruvarur via Koda- 
vasal and Rama Vilas Service was also plying 4 buses on this latter route. While 
the distance of the route between Tanjore and Kumbakonam is 25 miles, the dis- 
tance of the route between Kumbakonam and Tiruvarur via Kodavasal is 24 miles. 
Some years ago, the Respondent is said to have plied some buses between Kodavasal 
and Koradachery a distance of seven miles, as shown in the plan furnished by the 
parties, but had ceased to do so since 1943. Sometime in 1955 the Respondent 
applied to the Regional Transport Authority for sanction of a route between Koda- 
vasal and Koradachery and for grant of a permit to ply a bus on the said route. 
It is stated that the present appellant intervened and objected to the proposal. As 
could be gathered from the report made by the Deputy Transport Commissioner 
State Transport Authorities, to the Secretary to Government, Home Department, 
Fort St. George, Madras, in No. Lr. 33853-E. 2/56, dated rgth October, 1956, 
this application was rejected after notification of the application under section 57 
(3) of the Motor Vehicles Act by the Regional Transport Auhority under the 
following resolution dated 16th April, 1956. 


“Heard the applicant. This has already been considered on goth December, 1955 and was not 
recommended due to Divisional Engineer (High Ways) conditional recommendation and the appli- 
cant also agrees with this view now. Hence rejected. ” 


The Respondent thereupon appealed on 25th May, 1956, to the State Transport 
Appellate Tribunal against the decision of the Regional Transport Authority. 
The State Transport Appellate Tribunal, in its order, R. No. 24344/A-2/56, 
set aside the order of the Regional Transport Authority dated 16th April, 1956 and 
remanded the matter for fresh disposal in the light of the observations made by the 
State Transport Appellate Tribunal. It is now stated that the Regional Transport 
Authority heard the matter on remand and, once again, rejected the application 
of the Respondent for the new route, Kodavasal to Koradachery and refused to 
grant a permit therefor. Apparently, further proceedings in respect of this order of 
the Regional Transport Authority have not yet terminated. We are not, however, 
concerned with these pending proceedings in this appeal. 


On the 4th of January, 1956, the Appellant before us applied to the Regional 
Transport Authority for grant of a variation of the route, Tanjore to Kumbakonam 
via Papanasam into a route, Tanjore to Koradachery via Kumbakonam and 
Kodavasal and for a permit in respect of his two buses, namely, M.D.O. 1081 and 
M.D.O. 1100. These two buses were among the 11 buses that were being plied 
by the Appellant on the route, Tanjore to Kumbakonam vla Papanasam. ‘This 
application appears to have been notified straightway under section 57(3) of the 
Motor Vehicles Act on the 6th of April, 1956. This notification was however can- 
celled subsequently and on the 14th March, 1956, the application of the Appellant 
was notified under section 47 of the Motor Vehicles Act. The procedure to be 
observed in respect of notifications under this section has been provided by way of 
Standing Orders in the shape of G.O. Misc.4912, Home, dated 18th December, 1950, 
and G.O. Ms. No. 382, dated 3rd February, 1956, apart from what is contained in 
the section itself. ‘To this notification under section 47 of the said Act the ist Res- 
pondent preferred an objection on the goth March, 1956. By a resolution dated 
21st May, 1956, the Regional Transport Authority decided to drop the proposal 
for the variation or extension of the route. It is not necessary to extract the terms 
of the resolution here but the admitted fact is that this resolution was not communi- 
cated to any of the parties concerned, it being conceded by both sides as held by 

17 
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: series of decisions that the ground for such non-communication of the resolution 
‘passed under section 47 of the Motor Vehicles Act being that an order passed under 
section 47 was purely an administrative one and was not one which decided the 
rights or claims of any of the parties concerned. Such a decision on the rights or 
claims of the parties which alone is a judicial one is made only after the entire pro- 
cedure under section 57 is gone through. It has also been held that the procedure 
under section 47 is merely to decide whether or not it is necessary in the interests 
-of the public to vary or extend any route without reference to any particular 
operator ; whereas the procedure under section 57 is with a view to decide which 
‘operator is to be given the variation of route in respect of which buses, if the proposal 
‘to vary or extend is approved of and the order passed is a judicial one. 


A point was taken in the course of arguments before us that when there was no 
recommendation made by the Regional Transport Authority as to the opening of 
a new route or of an extension of an existing route under section 47 and when the 
proposal had not received the approval of the Transport Commissioner, as required 
by the G.Os. referred to above, the Beene Transport Authority could not have 
the power further to consider the grant of a permit or variation of a permit for a new 
route or extension of a route respectively. It may be stated that this point is not 
‘quite relevant to the issue before us, for even if the Transport Authority decided 
not to recommend the proposal and did not obtain the sanction of the Transport 
Commissioner, it does not absolve it from the obligation to notify the application, 
to receive objections and to hear parties under section 57 before the application is 
-disposed of. The action under section 47 being only exploratory and advisory, the 
-orders of Government in this behalf are not mandatory in their effect. 


Thereafter on the 31st May, 1956, the Regional Transport Authority notified 
the application of the appellant for extension or variation of the route under sec- 
tion 57(3) of the Motor Vehicles Act, fixing the date for receipt of objections from 
the interested parties. It is common ground that while Sri Rama Vilas Service, 
Kumbakonam, put in an objection to the application of the appellant for grant of 
extension of route, Tanjore to Kumbakonam via Papanasam up to Koradachery 
via Kodavasal, the Respondent did not choose to file any such objection to the said 
application of the appellant notified on the 31st May, 1956. This failure on the 
part of the rst Respondent it was sought to be explained by learned counsel, Mr. 
Nambiar for the 1st Respondent, was due to the reason that notwithstanding the 
fact that the first respondent was a registered bus operator having paid the pres- 
cribed fee, and on that account entitled to receive copies of all notifications from the 
Regional Transport Authority, he did not receive a copy of the notification in 
‘question and hence could not put in his representation. This argument is not con- 
vincing and it is also being put forward only in this Court and without any material 
in support therefor. It transpires that a mahazar from the village of Kamugakudi, 
the first signatory thereto being one Sri Jagannadha Vandayar, was also received 
by the Regional Transport Authority. At the hearing held on the 26th of July, 
1956, the Regional Transport Authority passed the following resolution :— 


“ Heard the parties. Koradacheri is connected by rail with Tanjore and existing road facilities 
between Kumbakonam and Kodavasal are adequate. The proposed variation is not the best method 
of providing traffic facilities betwen Koradacheri and Kodavasal in the public interest. Hence the 
application is rejected. ” 

The resolution was signed by the Regional Transport Authority only on the 
29th July, 1956, as could be seen from the copy of the resolution furnished to this 
Court. This resolution is said to have been communicated to the appellant only 
on the roth of August, 1956. It transpires however that even long prior to the 
resolution of the Regional Transport Authority dated 29th July, 1956, rejecting 
the application of the appellant for extension of the route in question, Sri Varadan, 
M.L.A. and Sri M. D. Thyagaraja Pillai, M.L.A. had petitioned to the Minister 
for Transport, Government of Madras, urging upon the Minister to examine and 
consider the question of providing through transport facilities between Tanjore to 
Korad achery via Kumbakonam and Kodavasal in the one case and for providing 
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through transport facilities between Kumbakonam to Koradachery and Tanjore 
to Nagapattinam vìa Kodavasal in the other, for the benefit of the travelling public, 
so that the public may have easy and quick mode of transport. The petition of Sri 
Varadan, M.L.A., appears to have been received by the Minister on 18th July, 1956, 
while the petition of Sri Thyagaraja Pillai, M.L.A., who is also said to be the Presi- 
dent of the District Congress Committee was received on the 15th July, 1956. On 
the 6th August, 1956, the appellant also sent in an application to the Ministry of 
Transport, Madras, under section 43-A (2) as amended by the Madras Act XX XIX 
of 1954. In his petition the appellant prayed that the Government may be 
pleased to take the facts and circumstances mentioned in his petition into account 
and to direct the Regional Transport Authority, Tanjore, for extending the existing 
service performed by buses Nos. M.D.O. 1081 and 1100 between Tanjore- 
Kumbakonam, to Koradacheri sia Kodavasal and for such further or other order 
, as may seem fit and the nature of the case may require. 


The facts set out in all these three petitions referred to above only go to esta- 
blish the pressing need that existed, at the time for providing easy, quick and through 
transport facilities between Tanjore and Koradachery via Kumbakonam and Koda- 
vasal on the one hand, and Tanjore and Nagapattinam via Koradacheri on the 
other. Whether or not the petitions of Sri Varadan and Sri. Thyagaraja Pillai 
were instigated by the Appellant is not relevant in the present context and there is 
also no evidence whatever to prove that these two members of the Legislative Assem- 
bly made representations to the Minister for Transport at the instance of or for the 
benefit of the Appellant. Therefore, it would only be-fair to assume that the two 
members of the Legislative Assembly have been acting on their own behalf and in 
the interest of the generality of the travelling public whom they had the privilege 
to represent in the Assembly. It is significant however to note that these petitions 
were made very much prior to the decision of the Regional Transport Authority, 
rejecting the application of the Appellant for extension of the route and even before 
the decision of the Regional Transport Authority was communicated to the appel- 
lant himself, It is also obvious that these two members of the Legislative Assembly 
and the appellant were moving the Government only under section 43-A (2) of 
the Motor Vehicles Act, though the petitions of the M.L.As. in terms did not say 
so, whereas the petition of the appellant makes it quite clear that his petition was 
only under section 43-A (2) of the Act. 


Mr. Nambiar called in question the propriety of the two M.L.As. making re- 
presentations and the Appellant himself petitioning to the Government and the 
Government entertaining such a petition from the Appellant. I am unable to see 
any impropriety in the action taken by the members of the Legislature or by the 
Appellant or in the Government entertaining such representations and petitions 
when made to it, in the circumstances then existing. I shall revert to it at a 
later stage. 


On receipt of the said two petitions from the two members of the Legislative 
Assembly and from the appellant, the Government of Madras called for a report 
from the Deputy T rt Commissioner, the State Transport Authority, as to 
the need for extension of the route as Tanjore to Koradachery. After investigating 
into the representations made by the two M.L.As. and the appellant, the Deputy 
Trnaport Commissioner, State Transport Authority, Egmore, Madras, submitted a 
report to the Secretary, Home Deportment, Fort Saint Geroge, Madras, No. Lr. 
33853 E/2/56 dated 19th October, 1956. The entire history of the case was also 
set out in the report of the Deputy Transport Commissioner. At the conclusion of 
his report the Deputy Transport Commissioner made the following submissions :— 


“Thus from the above it will be seen, that Sri Varadan, Member of the Legislative Assembly 
and Sri M.D. Thiyagaraja Pillai, Member of the Legislative Assembly, and Sri Swami Motor Trans- 
ports (Private) Ltd., Tanjore, have stressed the need for providing transport facilities between Tanjore 
and Koradacheri (via) Kumbakonam and Kodavasal. If the contention that there should be direct 
tansport facilities between Tanjore to Koradacheri (via) Kumbakonam and Kodavasal is to be con- 
ceded, then this can be achieved only by opening of a new route from Tanjore to Koradachery via 
Kumbakonam and Kodavasal. 


Z 
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In the circumstances, the Government may be pleased to decide the issue. ” 


It will be seen from this report that the only issue that had to be decided by the 
Government was whether or not provision should be made for direct ort 
facilities between Tanjore and Koradachery sla Kumbakonam and Kodavasal by 
the opening of a new route from Tanjore to Koradachery sia Kumbakonam and 
Kodavasal. 


It is true that when the Government considered the said representations of the 
two M.L.As., ard the appellant and the report of the Deputy Transport Commission- 
er, the Appellant had not mentioned about the rejection of his application for an 
extension of the route by the Regional Transport Authority for the obvious reason 
that he had no notice of it when he filed his petition. The Deputy Transport Com- 
missioner however had brought to the notice of the Government, not only the re- 
jection of the Appellant’s application for extension of the route between Tanjore | 
and Kumbakonam but, also the pendency of the revision petition which had by 
then been preferred by the appellant before the State Transport Appellate Tribunal. 
Even so, the Appellant, it has to be fairly stated, could not have mentioned the pen- 
dency of any revision petition dated the roth September, 1956 preferred by him 
before the State Transport Appellate Tribunal in his petition before the Government 
dated 6th August, 1956 for much the same reason, namely, that at the time he 
petitioned to the Government under section 43-A (2), he had not received any com- 
munication from the Regional Transport Authority about the rejection of his peti- 
tion. It is worth repetition that his application as stated already befote the Govern- 
ment was on the 6th August, 1956, whereas the rejection of his application was 
communicated to him by the Regional Transport Authority only on the roth 
August. So also, at the time he filed the revision before the State Transport Appel- 
late Tribunal, the Government had not yet issued the G.O., namely, 3199, Home 
Department, dated 16th November, 1956, and he could not have also made any 
reference to the said G.O. in his revision petition before the State Transport Appel- 
late Tribunal, for while the revision petition was filed on the roth September, the 
G.O. was passed only on the 16th November. All arguments based on such failure 
of the Appellant against the validity of the Government Order, namely, the G.O. 
No. 3199, dated 16th November, 1956, seem to me to be only futile and without 
substance. 


After taking into consideration the representations made by the two M.L.As. 
and the appellant and the report of the Deputy Transport Commissioner with refe- 
rence to the conditions specified in section 47 of the Motor Vehicles Act, the Govern- 
ment passed the G.O.Ms.No.3199, dated 16th November, 1956, impugned in W.P. 
No.18 of 1957. This G.O. was passed without hearing any of the parties but solely 
on the representations before the Government and the report of the Deputy Trans- 
port Commissioner. The operative portion of the said G.O. is in the following 
terms :— 

“In exercise of the powers conferred by section ae (2) of the Motor Vehicles Act, 1939, (Central 
Act IV of 1939) the Government of Madras hereby directs the Regional Transport Authority, Tanjore, 
to vary the existing route Tanjore to Kumbakonam as Tanjore to Koradachery via Kumbakonam 
_ and Kodavasal in respect of two buses. d 


This G.O. appears to have been communicated only to the Transport Commissioner, 
Madras, the Regional Transport Authority, Tanjore, the Regional Transport 
Officer, Tanjore, Sri Varadan, M.L.A., Kumbakonam, Sri M.D. Thyagaraja 
Pillai, M.L.A., Koradachery, Tanjore, and M/s. Swami Motor Transports (Private) 
Ltd., Marunthattangudi Post, Tanjore. This was because all these parties having 
made representations were entitled to know their final disposal by the Government. 
The rst Respondent was not a party to the proceedings before the Government, 
as he had made no representations to the Government and so no copy was communi- 
cated to him. The Goveamica! was not compelled by any provisions of law to 
issue a copy to the 1st Respondent. 


In the meanwhile, a month after, the resolution of the Regional pices nal 
Authority dated 2gth July, 1956 was communicated to the Appellant, the Appellant 
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preferred the revision before the State Transport Appellate Tribunal dated roth 
September, 1956. It may be noted that at the time the G.O.Ms.No.3199, dated 
16th November, 1956, was passed by the Government, the revision filed by the 
Appellant before the State Transport Appellate Tribunal was actually pending. 
This revision petition, it is seen from the proceedings of the State Transport Appel- 
late Tribunal, was once returned and later represented by the Appellant on the roth 
October, 1956. It is to be observed that Sri Rama Vilas Service (not before us) 
also made a representation on the 27th November, 1956, to the State Transport 
Appellate Tribunal against the revision petition of the ‘Appellant before the State 
Transport Appellate Tribunal. But so far as the 1st Respondent is concerned, he 
did not make any representation against the revision petition of the Appellant until 
so late as 4th December, 1956. It is conceded by Counsel on both sides that this 
representation of the Respondent to the State Transport Appellate Tribunal against 
the revision filed by the Appellant was beyond the prescribed time. It has, however, 
to be remembered that this belated representation made by the Respondent was, 
nevertheless, taken into consideration by the State Transport Appellate Tribunal, 
when it considered and passed the order in favour of the Appellant in its proceed- 
ings dated the 13th May, 1957, now impugned in W.P.No. 467 of 1957 and out of 
which this appeal has arisen. It is also to be noted that while the Appellant had 
preferred his revision petition before the State Transport Appellate Tribunal long 
before the G.O. dated the 16th November, 1956, was passed by the Government, 
both Sri Ramg Vilas Service (Private) Ltd. and the present 1st Respondent had pre- 
ferred their objections to the revision petition of the Appellant only long after the 
G.O. was issued by the Government. It must be presumed that both had knowledge 
of the G.O. in the ordinary course of events. 


After the issue of the G.O. Ms.No.3199, dated 16th November, 1956 the Appel- 
lant is said to have presented a fresh application on the rgth November, 1956, to 
the Regional Transport Authority to grant him variation of the conditions of the per- 
mit for two other buses of his, namely, MDO Nos. 1959 and 1960. That application 
seems to have been notified by the Regional Transport Authority on the 19th Feb- 
Tuary, 1957, under section 57 (3) of the Act. The 1st Respondent objected this time 
to the grant of the variation of poe to the Appellant. The Regional Transport 
Authority, after going through the procedure under section 57, granted on the goth 
of April, 1957, the variation asked for by the Appellant in respect of his two buses, 
MDO Nos.1959 and 1960. As a eae this, the 1st Respondent has preferred a re- 
vision before the State Transport Appellate Tribunal which is said to be still pending. 
Not being satisfied with this, it is stated that the 1st Respondent filed another W.P. 
No.432 of 1957 before this Court and this Writ Petition appears to have been dis- 
missed on the 8th November, 1957,for the reason that his alternative remedy, namely, 
a revision petition filed before the State Transport Appellate Tribunal was still 
pending. nsequent upon the dismissal of W.P.No.432 of 1957, the stay granted 
by this Court against the plying of the two buses by the Appellant was also vacated. 
In the result, the other two buses of the Appellant, MDO Nos.1959 and 1960 which 
are not covered by W.P. No. 467 of 1957 are stated to be now plying on the exten- 
ded route, Tanjore to Koradachery via Kodavasal. We are not, in the present 
appeal, concerned with the permits granted to these two other buses of the Appel- 
lant. 


On the 7th of January, 1957, about two months after the G.O. Ms. No. 3199, 
dated 16th November, 1956, was passed by the Government giving direction ` to 
the Regional Transport Authority under section 43-A (2), the ist Respondent chal- 
lenged the validity of this G.O. inW.P.No.18 of 1957 under Article 226 of the Cons- 
titution. The present Appellant was third Respondent in that petition. The 
1st Respondent had prayed in the said Writ Petition, W.P.No. 18 of 1957, for a writ 
of mandamus and other appropriate reliefs and orders. This Writ Petition was dis- 
missed by Rajagopalan, J., on the 2nd April, 1957, by an elaborate order in which 
every one of the prayers of the 1st Respondent was rejected as untenable and in 
respect of which no relief could be granted. On the question of the validity of the 
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G.O. however, the learned Judge declared accepting the contention of the learned 
counsel for the 1st Respondent, that the Government exceeded the jurisdiction 
conferred upon it by section 43-A (2) when it purported to limit the use of a portion 
of the extended route Tanjore to Koradachery in respect of “ only two buses”. 
The propriety of this order of Rajagopalan, J., has been the subject of much argument 
on both sides, in the course of this appeal and I shall revert to the consideration of the 
same at a later stage. It may however be mentioned at this stage, that no appeal 
was preferred against this order of Rajagopalan, J., in the said W.P.No.18 of 1957 
by the present Appellant, for the obvious reason that the petition was dismissed 
in toto, without giving any relief to the 1st Respondent, except for the finding that 
the G.O. was in excess of the jurisdiction vested in the Government under section 
43-A (2) and on that ground declaring that the G.O. was not valid. 


Sometime after this order in W.P.No.18 of 1957 was passed, that is, on the 13th 
May, 1957, the State Transport Appellate Tribunal, in its proceedings in R. No. 
47986/A3/56, dated the 13th May, 1957 on a consideration of the revision petition 
of the Appellant represented on the 1oth of October, 1956, the represeritation dated 
27th of November 1956, made by Sri Rama Vilas (Private) Ltd. and the representation 
dated 4th of December, 1956 made by the 1st Respondent in this appeal, passed an 
order setting aside the order of the Regional Transport Authority dated 29th of 
July, 1956 and allowing the revision petition of the Appellant and directing the 
Regional Transport Authority to grant the variation applied for by the Appellant 
in respect of his two buses, MDO Nos.1081 and 1100. While passing*this eden the 
State Transport Appellate Tribunal made a pointed reference to the petitions filed 
by the two M.L.As., namely, Sri Varadan and Thyagaraja Pillai, and the petition 
of the Appellant to the Government under section 43-A (2) which culminated in 
the issue of the G.O. Ms. No. 3199, dated 16th of November, 1956, directing the 
Regional Transport Authority to vary the existing route, Tanjore to Kumbakonam, 
into Tanjore to Koradachery in respect of two buses. After doing so, the State 
Transport Appellate Tribunal also referred to the writ petition filed by the rst 
Respondent questioning the validity of the said G.O. and the terms thereof in the 
following terms :— 


“The High Court dismissed the writ petition holding that the Government had powers to issue 
the said Government Order by virtue of section 43-A (2) of the Act and the High Court refused to 
grant the writ of mandamus applied for by Sri Raman and Raman Limited. ” 


After making these observations, the State Transport Appellate Tribunal considered 
exhaustively the merits of the case for and against the variation of the route and the 
issue of the permit in respect of the Appellant’s two buses, ina lengthy paragraph 
and concluded in the following terms :— 

“ On a careful consideration of all the materials and contentions and the representations, I 
feel satisfied that the variation asked for by the petitioner is quite reasonable and is in the best interest 


of the travelling public particularly of the people residing on the sector Kodavasal and Koradachery 
and between Kumbakonam and Kodavasal. The Regional Transport Authority’s order has there- 


fore to be set aside. ” 
This order was communicated to all the parties that were before the Tribunal. 


It was against this order that the 1st Respondent filed W.P.No. 467 of 1957 
on the 27th of May, 1957, questioning the validity of the order issued by the State 
Transport Appellate ‘Tribunal in its proceedings R.No. 47986/A3-56, dated 
13th of May, 1957 on various grounds, which I shall presently, consider, 
and praying that the said order should be quashed and such further or other 
orders that may be necessary in the circumstances of the case may be 
passed. This writ petition along with other writ petitions Nos. 464 and 484 
of 1957, 450 of 1957 and 486 and 1957 came up for disposal before the learned Offi- 
ciating Chief Justice on the 8th November, 1957, and in a common order in which 
one of the main questions, namely, whether the State Transport Appellate Tribunal 
had jurisdiction to exercise any revisional powers after the 16th February, 1957, on 
which date section 64-A of the Motor Vehicles Act enacted and incorporated in the 
Act by Act G of 1956 was brought into force, was considered and the learned Offi- 


II] s. M. TRANSPORT 0. RAMAN AND RAMAN LTD. (F.B.) (Basheer Ahmed Sayeed, F.). 135 


ciating Chief Justice held that the attack on the validity of the exercise of the jurisdic- 
tion the State Transport Appellate Tribunal had to revise the orders of the Regional 
Transport Authority failed. After this finding, W.P. No. 467 of 1957 was again 
posted for the further hearing in view of the representations made by the learned 
counsel for the petitioner that there were several other features with reference to- 
each of these petitions still to be considered, and on the 1gth September, 1957, 
the learned Officiating Chief Justice passed an order holding that the order of the 
State Transport Appellate Tribunal dated 13th of May, 1957, was vitiated for the 
reason that it took into account G.O. Ms. No. 3199 as one of the relevant factors to- 
be considered and thereupon set aside the said order. In passing the order, the 
learned Officiating Chief Justice also took into consideration a few other grounds for 
holding that the exercise of the revisional powers by the State Transport Appellate 
Tribunal was vitiated. It is this order of the learned Officiating Chief Justice and. 
the various grounds on which it is based, which now forms the subject-matter of the: 
appeal before us. I shall now proceed to consider the various points urged by the 
counsel on both sides as to the validity or otherwise of the order of the State 
Transport Appellate Tribunal now impugned in the writ petition. 

The first point raised by Mr. G. R. Jagadisan, appearing on behalf of the Appel- 
lant, relates to the validity of the G.O. Ms. No. 3199, dated 16th November, 1956. 
That the Government is entitled to issue such orders and directions of a eneral na- 
ture as it may consider necesssary, in respect of any matter relating to road transport, 
to the Provingial Transport Authority or a Regional Transport Authority, and that 
such Transport Authority shall give effect to all such orders and directions cannot be- 
and is not disputed. Section 43-A (1) expressly vests such powers in the State 
Government. Similarly, that the State Government, may on a consideration of the 
matters set forth in sub-section (1) of section 47, direct any Regional Transport. 
Authority or the State Transport Authority to open any new route or to extend an 
existing route or to permit additional stage carriages to be put, or to reduce the number 
of stage carriages on any specified route is also not disputed. Section 43-A (2) vests 
such powers in the State Government as per the amended section by enactment, 
namely, Madras Act XXXIX of 1954. Ifsuch power vests in the State Government 
to pass orders of the kind provided for by section 43-A (1) and (2), the question that 
arises is whether G.O. Ms. No. 3199, dated 16th November, 1956, was an order within 
the scope of the powers given by the section or it was outside the scope of the powers. 
Mr. Nambiar, appearing on behalf of the rst Respondent, tendal that the G.O.in 
question was outside the scope of the powers given to the State Government by sec- 
tion 43-A (1) and (2) had been decided in W.P. No. 18 of 1957 by Rajagopalan, J., 
and that the same question could not be canvassed before this Bench by the Appellant. 
It was also urged by Mr. Nambiar that so far as the present appeal was concerned, 
it related only to the validity or otherwise of the impugned order passed by the State 
Appellate Tribunal on the 13th of May, 1957 and any issue with regard to the validity 
of the Government Order Ms. No. 3199, dated 16th November, 1956 did not arise 
and could not be agitated by the first Appellant in this appeal. Mr. Jagadisan, the 
learned counsel for the Appellant, urged on the other hand, that in so far as the order 
passed by the State Transport Appellate Tribunal dated 1gth May, 1957, was held 
to be vitiated and invalid by reason of the reference to the G.O. in question, which 
had been held to be invalid and unlawful by Rajagopalan, J., it was open to him to- 
urge before this Bench that the G.O. itself was not invalid, that the decision of the 
learned Judge on the question of its validity or otherwise was not operative as res 
Judicata against the Appellant and that therefore any reference to the G.O. if the G.O. 
were proved to be a valid one, would not vitiate the order passed by the State Trans- 
port Appellate Tribunal. Therefore, Mr. Jagadisan contended that he was entitled: 
to canvass for the validity of the G.O. itself before a reference to it could be held 
to be relevant and valid or otherwise. I think there is force in this contention. The 
learned Judge who decided W.P. No. 18 of 1957, having held in the first instance that 
the G.O. was unlawful and in the next instance that reference to the said G.O. in the 
order passed by the State Transport Appellate Tribunal was a vitiating factor, the 
question as to the validity of the Government Order does arise though not directly 
for consideration in this appeal before this Bench. This Bench is, in my opinion, 
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not precluded from examining the question as to how far the order of the Govern- 
ment is unlawful and how far the reference made by the State Transport Appellate 
Tribunal to such an order had the effect of vitiating the order passed in revision 
by the State Transport Appellate Tribunal. In Midnapur Zamindar Company v. 
Naresh Narayanan Roy}, their Lordships of the Privy Council held that the findings 
that may be adverse to a defendant who succeeded in the case cannot be res judicata, 
and that the succeeding party will not be precluded from raising the question as 
to the validity of the findings of the Court adverse to him in subsequent proceed- 
ings. The following passage occurring at page 55 is relevant to the point :— 

“ Their Lordships do not consider that this will found an actual plea of res judicata, for the defen- 
dants, having succeeced on the other plea, had no occasion to go further as to the finding against 
them ; but it is the finding of a Court which was dealing with facts nearer to their ken than the facts 
are to the Board now, and it certainly creates a paramount duty on the Appellant to displace the 
finding, a duty which they have not been able to perform. 2 
A Bench of this Court presided over by the learned Chief Justice and Krishnaswami 
Ayyangar, J., in Bapayya v. Ramakrishnayya?, had occasion to consider a case where a 
defendant was dissatisfied with certain statements made in the judgment which was 
filed in the appeal. In that case the decision in Krishnachandra Goldar v. Moheshchandra 
Saha®, was relied on. The learned Chief Justice held that that case had no 
application to the facts before them. In doing so, the learned Chief Justice made 
the following observations :— 

“ Tn the first place, the trial Court accepted the plea of defendant 1 that the suit was not maintain- 

able. He expressly asked for its dismissal and secured 1ts dismissal with an order for costs in his 
favour. A party cannot be allowed to blow hot and cold, and defendant 1 having asked the Court to 
dismiss the plaintiff’s suit, must accept the dismissal. Moreover, there is nothing in the decree which 
affects defendant 1 adversely. No finding in the judgment of the District Munsif can operate as 
res judicata. The rights of the parties were left entirely untouched by the dismissal of the suit.” 
It is obvious that the appellant, in whose favour W.P. No. 18 of 1957 was 
dismissed, had no right of appeal and the findings against him in the said writ 
petition could not have been made the subject-matter of an appeal. Therefore as 
per the decision in Natesa Pillai v. Central Road Traffic Board‘, the findings of 
Rajagopalan, J., in the said writ petition could not operate as res judicata as against 
the Appellant, so as to prevent him from raising the question of the validity of 
these findings in the present appeal. I do not find any force in the argument of Mr. 
Nambiar that the validity of the G.O cannot be canvassed in this appeal as the 
learned Judge, Rajagopalan, J., had held it to be invalid or unlawful in the previous 
writ petition No. 18 of 1957. The contention however that in writ jurisdiction we 
have to go by the face of the order that has been impugned and that it cannot be 
supported on other grounds is a different matter and I shall revert to it at a later 
‘stage. ‘ 

The question that has to be determined at the outset then is as to how far the 
particular G.O. in question, namely, G.O. Ms. 1399, dated 16th November, 1956, 
-could be considered to be one passed in the exercise of the jurisdiction vested in the 
State Government under section 43-A (1). When once it is conceded that under 
section 43-A (2) of the Motor Vehicles Act, the State Government has power to direct 
-any Regional Transport Authority or the State Transport Authority (1) to open any 
new route or (2) to extend an existing route or (3) to permit additional stage carri- 
ages to be put or (4) to reduce the number of stage carriages on any specified route, 
what remains to be examined is only whether the terms of the order of the Govern- 
ment in question are in any way in excess of the powers 80 given to the State Govern- 
ment and whether the said terms of the order joing in any manner upon the exer- 
cise of the powers that are vested in the Regional Transport Authority or any other 
-quasi-judicial Tribunal under sections 47 and 57 of the Motor Vehicles Act. A 
reading of the G.O. makes it clear that long prior to the petition submitted by the 
appellant to the Government for orders under section 43-A (2) the Government had 
received on 18th July, 1956, a representation from Sri Varadan, M.L.A. urging 
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upon the Government to consider the question of providing easy and quick transport 
facilities between Tanjore and Koradachery. The Government record produced 
before us discloses that this petition was in due course referred to the Deputy Trans- 
port Commissioner, the State Transport Authority, for remarks. Again another 
representation dated the 15th of July, 1956, was received by the Government 
from another M.L.A. Sri Thyagaraja Pillai who is also the President of the 
District Congress Committee, Tanjore, urging that the Government should consider 
the same question of providing easy transport facilities for the convenience of the 
travelling public between Tanjore and Koradachery. This petition appears also to 
have been referred to the Deputy Transport Commissioner for his report in due 
course. It was only after these two representations had been referred to the Deputy 
Transport Commissioner that the Appellant submitted his petition for a similar 
relief being provided to the travelling public between Tanjore and Koradachery. 
No doubt in his representation the appellant memoralised to the Government not 
merely to consider the need for extending the existing service Tanjore-Kumbakonam 
to Koradachery via Kodavasal, but also prayed that the Regional Transport 
Authority may be directed for extending the existing service performed by his two 
buses, MDO Nos. 1081 and 1100 between Tanjore - Kumbakonam to Koradacheri 
via Kodavasal. In the report received by the Government from the Deputy 
Transport Commissioner, the State Transport Authority, dated the 1gth of October, 
1956, after setting out the various events and facts that had occurred prior to his 
Teport, the specific recommendation of the Deputy Transport Commissioner was in 
the following terms, as seen from the concluding paragraph of his report already 
extracted : 
“Thus from the above it will be seen that Sri Varadan, member of Legislative Assembly, and 
Sri M. D. Thyagaraja Pillai, Member of Legislative Assembly, and Sri Swami Motor Transport 
(Envato) Ltd., Tanjore, have stressed the need for providing transport facilities between Tanjore and 
oradacheri ma Kumbakonam and Kodavasal. If the contention that there should be direct transport 
‘facilities between Tanjore to Koradacheri via Kumbakonam and Kodavasal is to be conceded, 


then this can be achieved only by opening a new route from Tanjore to Koradachery via Kumbakonam 
and Kodavasal.” (Italics are mine.) 


It has to be observed that the specific recommendation of the Deputy Transport 
‘Commissioner was only for opening of the new route from Tanjore to Koradacheri 
via Kumbakonam and Kodavasal and not with reference to any individual or speci- 
fied buses. The preamble to the Government Order also makes it clear that what 
the Government was concerned with was only the suggestion that the existing route, 
"Tanjore to Kumbakonam may be varied as Tanjore to Koradachery via Kumbakonam 
and Kodavasal and not the grant of the variation or permits to any particular opera- 
tor or in respect of any particular buses of any operator. The Government has also 
stated in the first paragraph of the order in question that it has carefully examined the 
representation with reference to the conditions specified in section 47 of the Motor 
Vehicles Act and that it had consulted the Transport Commissioner in deciding that 
the present route Tanjore to Kumbakonam should be varied as Tanjore to Korada- 
cheri via Kumbakonam in respect of two buses. In the operative portion of the 
‘Order, the Government has definitely stated that it was acting only in exercise of 
the powers conferred upon it by section 43-A (2) of the Motor Vehicles Act, 1939 
(Central Act IV of 1939) and, it was only in exercise of such powers that it directed 
the Regional Transport Authority, Tanjore, to vary the existing route Tanjore to 
Kumbakonam as Tanjore to Koradachery via Kumbakonam and Kodavasal in 
respect of two buses. 


The main objection to the terms of the G.O. before Rajagopalan, J., and be- 
fore us centered round that part of the order which directed the Regional Transport 
Authority to vary the existing route in respect of two buses. (Italics are mine). 
While conceding that the G.O. is valid in so far as it directs the Regional Transport 
Authority to vary the existing route Tanjore to Kumbakonam as Tanjore to Korada- 
chery via Kumbakonam-Kodavasal, Mr. Nambiar contends that the further direc- 
tion that such variation should be “in respect of two buses ” takes the order outside 
the scope of the powers vested in the Government under section 43-A (2), and there- 
fore, it has the effect of encroaching or infringing upon the powers that are vested 
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only in the Regional Transport Authority to grant permits in consequence of such 
variation of the route. Itis difficult for me to agree with Mr. Nambiar that the 
mere fact that the Government directed the variation to be in respect of two buses, 
at once converts the Government Order into a particular order, in favour of a 
particular individual, in respect of particular buses, and therefore takes it outside 
the character of a general direction, which latter alone is within the competence of 
the State Government under the said section 43-A (1) and (2). Mr. Nambiar seeks 
to support this argument by stating that this direction, that the variation should be 
considered in respect of two buses, if considered in relation to the application of the 
appellant for the variation of the existing service in respect of his two buses, namely, 
MDO Nos. 1081 and 1100, has undoubtedly the effect of encroaching upon the judi- 
cial discretion vested in the Regional Transport Authority to grant permits to any 
buses of any individual on his application. In ny orao this contention of Mr. 
Nambiar cannot have any force, for if the State Government, while passing the 
G.O. was really concerned with the prayer of the A pellant that the variation 
should be granted in respect of his two buses, or if the Government had intended 
that the direction to the Regional Transport Authority should be to grant varition 
to the appellant in respect of the two buses named by the appellant, then certainly 
the Government should have issued the order in the manner now suggested by Mr. 
Nambiar. On the other hand, it is quite obvious that neither the preamble nor the 
operative portion of the G.O. do indicate that the specific request of the appellant 
was being granted ; nor that the grant of variation was to be for the buses whose 
numbers he had specified ; nor did it name any individual operator to whom the 
permits were to be granted, much less the name of the appellant. The fact, therefore, 
remains that though the Appellant had applied for variation of route in respect of 
his two named buses, the Government did not choose to grant his prayer, but decli- 
ned to accede to the same and merely directed the Regional Transport Authority in 
general terms only to vary the permit in respect of two buses which were unspecified 
and unnamed. This would only go to show that the Government was not concerned 
with the actual grant of the permit to any particular individual or in respect of any 
particular bus, but was only confining itself to a general direction in terms of the 
order. This decision as to the issue of the permits and the selection of the particular 
operator and the particular buses was obviously left entirely to the discretion of the 
Regional Transport Authority and it cannot be said that there was any restriction 
or limitation imposed upon the powers or discretion of the Regional Transport 
Authority in the matter of choosing the operator and the buses for the variation 
of the route. 

The further question that has been raised is whether the State Government was. 
competent to limit the variation of the routes in respect of two buses only and whether 
it did not fetter the discretion of the Regional Transport Authority in the matter of 
actual number of buses to be put on the route. I do not think that the mere fact 
that the Government gave a direction that the variation of the route should be in 
respect of two buses, is a limitation that has the effect of interference with or infringe- 
ment of the powers of the Regional Transport Authority. Under section 43-A (2), 
it has already been noticed that the State Government has power to direct any Regio- 
nal Transport Authority or the State Transport Authority to open any new route or to 
extend any existing route or to permit additional stage carriages to be put or to reduce 
the number of stage carriages on any specified route. This power involves ipso facto 
the direction that the extension of the existing route may be in respect of one or more 
buses, so long as it does not specify the persons or the buses. Such a direction there- 
fore that the extension of the route or variation thereof should be considered in res- 
pect of any two buses cannot be said to be inconsistent with or to be in excess of the 
powers vested in the Government. In having directed that the extension of the 
route should be in respect of two buses, the Government intended only to give an 
indication to the Regional Transport Authority that the need for extension of the 
existing route may be served by two buses. It did not also prevent, by a means, the- 
Regional Transport Authority to grant more permits than two, if it felt that there 
was need to permit such extra number of buses. Conversely the Regional Transport 
Authority would have been well within its power also if it had thought it fit to restrict 


IT] `s. M. TRANSPORT 0. RAMAN AND RAMAN LTD. (F.B.) (Basheer Ahmed Sayeed, F.).'1 39 


the number of buses to less than two in consideration of the actual needs of the situa- 
tion. Even if it were otherwise, I cannot agree with the contention of the learned 
counsel for the rst Respondent that the direction to vary the permit in respect of 
two buses detracts the order of the Government from its general character and makes 
it one in excess of its jurisdiction ; or that it encroaches upon the powers of the Regio- 
nal Transport Authority. On the other hand, it seems to me chat it is but logical, 
consistent and appropriate that, while directing the Transport Authority to vary 
the existing route, the Government should indicate in respect of how many buses such 
a variation could take place, so long as the Government has not fettered in any way 
the discretion of the Regional Transport Authority to be exercised in a judicial man- 
ner, in the matter of choosing the deserving operator who is to be granted variation 
of the route and in fixing particular buses of any one or more of the operators, in 
respect of which such variation should be granted 


It has to be observed in this connection that the Government Order does not 
state that the variation of the route should be in respect of only two buses. The word, 
‘only’ is not found in the terms of the order. The learned Judge, in deciding W.P, 
No. 18 of 1957, has however imported the word, ‘only’ on more than one occasion in 
the course of his judgment in order to support his view that the Government order 
limits the exercise of the jurisdiction that vests in the Regional Transport Aut hority 
ng icting the number of buses only to two. Vide pragraphs 14 and 16 in the 
judgment of Rajagopalan, J., in W.P. No. 18 of 1957- Ido not think that there is 
any warrant for the importation of the term ‘only’ in the operative portion of the 
Government Order in question. It is only by the importation of such a term of 
limitation, that the learned Judge appears to have arrived at the conclusion that 
by reason of restricting the number of buses “only to two”, the Government exceeded 
its jurisdiction. 

On the other hand, as observed by the learned Judge himself, in paragraph g 
of the said Judgment in W.P. No. 18 of 1957, the Government did not specify which 
two of the 17 buses, 11 belonging to the Appellant, 6 belonging to Sri Rama Vilas 
Service (Private) Ltd., and ro belonging to the rst Respondent, should be permitted 
to ply on the extended route and it did not purport to decide that question at all. 
No doubt, the Appellant, in his representation to the Government, specifically asked 
for a direction that two of his buses, MDO Nos.1081 and 1100, should be permitted 
to ply up to Koradachery on the extended route, but as observed by the learned Judge 
himself, “ that request was not granted by the Government, either in form or in 
substance in the G.O. in question.” It was in this view that the learned Judge re- 
jected the contention of the learned counsel for the ist respondent that in substance 
the Government Order Ms.No.3199, dated 16th November, 1956, granted the grd 
respondent a variation of the condition of the permit for his two buses, MDO Nos. 
1081 and 1100. That being so, the mere fact that the appellant applied for a direc- 
tion in respect of his two buses, which direction was however not granted to him by 
the Government, cannot make the Government Order to have the effect of imposing 
a limitation on the powers of the Regional Transport Authority, simply because it 
stated that the extension of the route may be considered in respect of two buses, 
which clearly meant any two buses of any operator, existing or new. : 


Further, as I have already observed, there is considerable force in the contention 
of the learned counsel for the Appellant that the power of the Government to direct 
the Transport Authority to consider the extension of the route in respect of two buses. 
was only ancillary or incidental to the powers vested in the Government under 
section 43-A (2) to direct the Regional Transport Authority to permit additional stage 
carriages to be put or to reduce the number of stage carriages on any specified route, 
Such a direction, as I have already, stated, does not in any way limit or take away 
the powers of the Regional Transport Authority to proceed under section 57 of the 
Motor Vehicles Act and to adjudicate the rights and claims as between the rival 
applicants, including the 1st respondent, for permits or variation of the routes in 
respect of buses either already plied by them or any new ones required to be put on 
the road. The terms “ additional stage iages ” on “ any new route ” or “ ex- 
tension of an existing route ” in section 43-A (2) do involve the suggestion as to the 

e 
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number of buses that may be considered. It is also clear that the Government Order 
does not purport to take upon itself such adjudication of the rival claims between, any 
operators or applicants by the terms of its order. After the issue of this general 

irection that the existing route should be varied in respect of two buses, the power 
of the Regional Transport Authority concerned, to proceed under the provisions of 
the Motor Vehicles Act is left wholly intact with regard to the further steps to be 
taken to give effect to the directions of the Government. It is not denied that the 
Transport Authorities constituted under the Act are bound to give effect to all the 
orders and directions given by the Government. I am, therefore, unable to hold 
that the Government Order should be construed to be one passed in excess of the 
jurisdiction vested in the Government under section 43-A (2), for the mere reason 
that the direction included an indication that the extension of the route or variation 
of the permit should be in respect of any two buses. From this point of view the 
Government Order is not vitiated and with all respect I am unable to agree with the 
decision of Rajagopalan, J., in regard to this Government Order. 


A point has been taken by Mr. Nambiar that after the receipt of the Govern- 
ment Order in question, the Regional Transport Authority issued a notification 
calling upon the Appellant alone to state what objection he had for extension of the 
route in respect of his two buses and that the language in which this notification has 
been couched would go to confirm the view that the Government Order in substance 
granted the extension of the permits to the Appellant. How exactly the Regional 
Transport Authority acted after the receipt of the G.O. in question is not relevant 
for the consideration of the validity or otherwise of the Government Order. The 
procedure adopted by the Regional Transport Authority after the receipt of the 
said G.O. may be right or may be wrong, but it cannot have any bearing on the 
interpretation of the legality or otherwise of the Government Order itself or the 
scope of its terms. 


The next point that has been urged by Mr. Nambiar against the validity of the 
Government Order is that it was passed without notice to the rst respondent, in spite 
of its having been brought to the notice of the Government that the 1st respondent had 
applied for a permit in respect of a new route between Kodavasal and Koradachery 
and that he had also objected to the proposal to extend the route between Tanjore 
and Koradachery via Kumbakonam and Kodavasal, when it was notified under sec- 
tion 47 of the Motor Vehicles Act. Mr. Nambiar also contended that though the 
1st respondent had not put in a representation before the Government, the principles 
of natural justice required that notice should have been given to the 1st respondent 
before the Government thought of passing the order in question. This point has 
been raised by Mr. Nambiar in W.P. No. 18 of 1957 and that has been dealt with by 
Rajagopalan, J., in the order dismissing the petition. In paragraph 19 of his order 
in W.P. No. 18 of 1957 Rajagopalan, J., has held that the failure of the Government 
to give an opportunity to the 1st respondent to make his representations vitiated the 
exercise of the jurisdiction the Government had to extend the route upto Korada- 
chery. With due respect I am unable to agree with this view of the learned Judge. 
In considering the representations made to the Government by the two Members of 
the Legislative Assembly and by the appellant before us for a direction that the need 
for the extension of the route Tanjore to Kumbakonam as Tanjore to Koradachery 
via Kodavasal, the Government was not taking upon itself the duty of settling the 

uestion as to which of the operators should get the permit, in which case alone the 
t respondent, and any others, who happened to be the existing operators on the 
route, or near about it or on a sector thereof, would be entitled to notice. As I have 
already observed, the Government by its order definitely desisted from deciding or 
adjudicating the individual claims of the operators for the extension of the route in 
question. Apart from directing that Tanjore to Kumbakonam route may be varied 
as Tanjore to Koradachery, and that it could be done in respect of two buses, it did 
not, expressly or impliedly, direct the Regional Transport Authority as to the choice 
of the operator, or the selection of the particular buses to be granted permit on the 
extended route. ‘The Government was, therefore, well within its province, when it 
took up for consideration the representations made to it and called for a report from 
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the Deputy Transport Commissioner, and thereupon passed a general order direct- 
ing the Regional Transport Authority to extend the route in respect of two buses. 
In so far as the said order did not in letter or in substance involve the adjudication 
of the rival claims of any operator, or the suitability or otherwise of any particular 
operator, or bus, which had to be given permit, and the Government being well 
aware that that question was entirely within the jurisdiction of the Regional Trans- 
port Authority, there is no force in the contention that the Government should have 
given. notice to the 1st respondent before it passed the order. Nothing compelled 
the Government to do so, much less any principles of natural justice. 


The further contention raised by Mr. Nambiar that independently of any 
principles of natural justice, the Government were bound by the terms of section 
43-A (2) read with section 47 (1) of the Act to give notice to the 1st respondent as 
one of the persons already providing road transport facilities along or near the pro- 

osed extension within the meaning of section 47 (1) has also been dealt with by 
Kaoa. J., in his order in W.P. No. 18 of 1957. He has observed in paragraph 
20 of his order as follows : 


“ It is true that section 47 (1) does require the statutory authority to take into consideration any 

representations made among others by persons already providing road transport facilities along or 
near the proposed route. That staturory obligation carries with it a further implied obligation 
to give notice to such bus operators was the contention of the learned counsel for the petitioner which 
J am not inclined to accept. It is not however necessary to express any concluded opinion of mine on 
that point in sthese proceedings. ” 
I am of the opinion that a reading of section 43-A (1) and (2) and the particular clause, 
which states that the Government may on a consideration of the matters set forth 
in sub-section (1) of section 47 direct the Transport Authority to do a certain thing, 
does not warrant that the operators concerned with the routes or a sector of the route 
or on the route nearby are entitled as a matter of right to any notice from the Govern- 
ment. Section 43-A (2) only states that the Government may on a consideration 
of the matters set forth in sub-section (1) of section 47 direct any Regional Transport 
Authority to do any one of the acts specified in that section. But it does not in 
letter or spirit require the Government itself to call for representations from the 
operators on any part of the route proposed to be extended. It had, on the other 
hand, instituted the proper proceedings by calling for a report from the State Trans- 
port Authority on the matters it had to take into consideration, and had in fact 
received an exhaustive report, on which it acted. Ifthe representations are 
already made to Government, certainly the Government is entitled to take them 
into consideration. In this case, the 1st respondent had made no representation 
to the Government in the matter. Nothing contained in the terms of section 43-A 
(2) read with section 47 (1) of the Motor Vehicles Act compels the Government 
in my opinion to give notice to an orperator like the 1st respondent. While agreeing 
with all respect with the view expressed by Rajagopalan, J., in paragraph 20 of his 
order in W.P. No. 18 of 1957, though he has made some reservations, I think that the 
contention of Mr. Nambiar that the 1st respondent is entitled to notice either on 
principles of natural justice or in terms of section 43-A (2) is not tenable, and it has 
to be rejected. Consequently, the contention that the Government Order is vitiated 
for failure to give notice is not sound and cannot be accepted. 


Another point which has to be considered is that it was not open to the appellant 
to have obtained an order like the one in question from the Government when he 
had the right to prefer a revision before the State Transport Appellate Tribunal and 
that the Government was not justified in issuing the Government Order when the 


appellant had another remedy. This ent proceeds on a fallacy. There is 
no provision in thé Motor Vehicles Act which prevents the appellant from i 
a representation to the Government for taking action under section 43-A (2), how- 


ever such representation may be misconceived in its scope. The mere fact that he 
had filed a petition and that it was rejected could not also prevent him from making 
such a representation to the Government. But in fact, he made his representation 
long prior to the-rejection of his application. There is also nothing in the Act, 
. which called upon the Government to refuse to consider any representation from. 
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any party for directions under section 43-A (2) of the Act. All that the Govern- 
ment was concerned with was whether any direction was called for, in the interests 
of the public, and not with any adjudication of the rights and claims of rival 
Malay when it was called upon to take action under section 43-A (2). The mere 

ct that a person in the position of the appellant was entitled to other remedies for 
redress of his grievance, was not a factor that could prevent the Government from 
taking action under section 43-A (2). Nothing could compel the Government to 
refuse to exercise the power vested under section 43-A (2) so long as it was not 
acting judicially and not usurping the powers of the Regional Transport Authority, 
in so acting. The argument, therefore that the Government acted illegally in 
issuing the Government Order in question on these grounds is wholly without any 
substance. 


The next question that has been argued by Mr. Jagadisa Iyer is that even if it 
is considered that the direction in the impugned Government Order as to the ex- 
tension of the route in respect of two buses was in excess of jurisdiction, still if this 
direction is ignored or deleted from the order of the Government, it will still be 
intelligible, complete and valid by itself. That is to say, if a part of the Govern- 
ment Order is bad in as much as it makes a reference to two buses, it cannot be said 
that the entire order on that ground is vitiated and illegal. Then the question 
for consideration is whether the so called offending portion constitutes such 
an intergral part of the Government Order, that if it were to be separated, 
the rest of the Government Order would become unintelligible and meaningless ; 
or whether the offending part is so inextricably connected with the non-offending 
part that there could be no severance possible, in order to decide whether the Govern- 
ment Order could still be held valid after the severable portion is deleted or ignored. 
Mr. Nambiar argued that the entire Government Order had to be taken as an 
integrated whole and that severance was not possible; and this argument was 
accepted by Rajagopalan, J., in paragraph 16 of his Order in W.P. No. 18 of 1957. 
A reading of the impugned Order shows clearly that the first direction was in respect. 
of the extension of the existing route Tanjore to Kumbakonam as Tanjore to Kora- 
dachery, and the second direction was that such an extension might be in respect 
of two buses. If the second direction is omitted from the Order, it seems to me 
pretty clear that the first direction could still stand without being affected in regard 
to its validity from the point of view of jurisdiction of the Government to issue such 
an order. With due respect to Rajagopalan, J., I am unable to agree with him 
that if the limitation on the number of buses to ply was beyond the jurisdiction of 
the Government, the entire order would appear to be vitiated. In August Dorchy 
v. State of Kansas, it is observed that a statute bad in part is not necessarily bad in 
its entirety and that legal effect can be given to the good part ignoring the bad and 
offensive part. ‘The test to be applied is whether the bad part is so interwoven with 
the good part as not to be separable and if separated whether the remaining portion 
would not be viable and sustainable and meaningful. The intention of the Govern- 
ment in passing the Government Order is also a relevant factor to be taken into 
consideration in finding as to whether the order could be considered valid even if 
a portion of it is said to be invalid. In State of Bombay v. Balsara*, on the question as 
to whether as a result of some of the sections of the Act having been declared to 
be invalid, what is left of the Act should survive or whether the whole Act should 
be declared to be invalid, Fazl Ali, J., has observed that the provisions which are‘ 
invalid cannot affect the validity of the Act as a whole. He further observed that 
the test to be applied when an argument like the one addressed in that case was 
raised, had been very correctly summed up by the Privy Council in Aitorney-General 
Sor Alberta v. Attorney-General for Canada®, in these words : 


“The real question is whether what remains is so inextricably bound up with the part declared 
invalid that what remains cannot independently survive or, as it has sometimes been put, whether on 
a fair review of the whole matter it can be assumed that the Legislature would have enacted what 
survives without enacting the part that is ultra vires at all.” _ 





1. 264 U.S. 141 : 68 Law. Ed. 686. 3- L.R. (1947) A.C. 505 (538) 
a. (1951) 2 M.LJ. (S.C.) r41 at 161. fk ps : 
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In the light of these observations, I do not think that the latter part of the 
impugned Government Order is so inextricably connected with the earlier part as 
to entitle us to hold that the Government would not have passed that order at all 
without including the latter part. The first part of the order still remains essentially 
to be one-directing the extension of the route in question, though in the and part 
there is a further direction that such extension may be in respect of two buses. In 
Shyamakant Lal v. Rambhajan Singh!, Sulaiman, J., has observed : 

“ Itis a well established principle that if the invalid eg of an Act is really separate in its opera- 
tion from the other parts, and the rest are not inseverably connected with it, then only such part is 
invalid, unless of course, the whole object of the Act would be frustrated by the partial exclusion. If 
the subject which is beyond the legislative power is perfectly distinct from that which is within such 


er, the Act can be ultra vires in the former, w. ile intra vires in the latter. The test is said to 


c whether “ the statute with the invalid portions omitted would be substantially a different law as 
to the subject-matter dealt with by what remains from what it would be with the omitted portion 
forming part of it.”? See Rex v. Commonwealth Court of Conciliation and Arbitration*. g 

“ A particular section of an Act however may not be an isolated and independent clause, and 
may form part of one connected indissoluble scheme for the attainment of a definite object ; in which 
case it would have to be considered as an inseparable part of the whole. A law which is uliva vires 
in part only may thereby become ultra vires in whole if the object of the Act cannot at all be attained 
by excluding the bad part. If the offending provisions are so interwoven into the scheme of the Act 
that they are not severable, then the whole Act is invalid ; see In re Initiative and Referendem Act.* 
For instance, the whole texture of the Act was found inextricably inter-woven in Attorney-General for 
British Columbia v. Attorney-General for Canada‘. 


Applying these principles, the impugned order of the Government cannot be 
invalid in its entirety. The earlier part will still be valid even, if it is granted that 
the latter part is ultra vires. 


The next question that arises is whether the Government Order is one that is 
adverse to the first respondent and whether it is vitiated for want of notice to the 
1st respondent before it was passed. In so far as the Government Order gives only 
a direction that the route should be extended and that the extension should be con- 
sidered in respect of two buses, it cannot be said to be an order adverse to the 1st 
respondent, as it does not affect his interest in any manner. The extension of the 
route, and the its in respect of such extension, may be granted by the Regional 
Transport Authority either in favour of the first respondent or the appellant or the 
other operator, viz., Sri Rama Vilas Service, who is not before us. So far as the 
Regional Transport Authority was concerned, the question of granting permit was 
still open and lay within its province, and it could not be said that the mere issue of 
a direction that the route should be extended and that such extension should be in 
respect of two buses, was by any stretch of imagination adverse to any interest of the 
Ist respondent. If the issue of the direction was adverse to the first respondent’s 
interests, it was no less adverse to the interests of the appellant, in so far as it did not 
concede his prayer that the permit should be in his favour and in respect of his two 
buses and no one could anticipate to whom the permits would actually be granted. 
On this ground also, it is not possible to agree with the contention that the Order 
of the Government in question was adverse to the interests of the first respondent, 
and therefore he was entitled to notice either under law or under the principles of 
natural justice before the Government passed the order. 


Another point that needs to be considered in this connection is one raised by 
Mr. Jagadisa Iyer that the impugned order of the Government is only an adminis- 
trative order and is not liable to be quashed on the application of the first respondent. 
I have already held that in so far as the impugned order was not adjudicating or 
deciding any rights between the parties, and so long as there was no ‘list’ in 
relation to the direction which was issued by the Government, it could not be other 
than a mere administrative order. The proceedings taken by the Regional Transport 
Authority under section 47 and the decision in consequence of such proceedings have 
been held repeatedly to be purely administrative orders, even by Rajagopalan, J., 


I. Capta) F.L.J. (F.C.) 183: (1939) 2 3. R. (1919) A.C. 935 at 944. 
M.L.J. (Sup.) G 1939 F.C.R. 193 at 213. 4. L.R. (1937) A.G. 377 at 358. 
2. (1910) 2 Commonwealth L.R. 1 at 27. ` 
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himself, and even so if the order issued under séction 43-A (2) does not encroach 
upon the powers of the Regional Transport Authority, it would remain only an 
administrative order. It has been the uniform ruling of this Court and other Courts 
in India that administrative orders like this are not liable to be questioned by means 
of writ proceedings. In paragraph 22 of his order in W.P. No. 18 of 1957 Rajago- 
palan J., has held that the contention that the impugned order viewing it merely as 
a direction under secton 43-A (2) to extend an existing route, must prevail. I 
respectfully agree with him. Rajagopalan, J., further held that the order was in- 
valid on the sole ground that the direction contained therein that the extension 
should be considered in respect of two buses was in excess of jurisdiction. With 
due respect to him I am unable to agree with this view. 


This leads on to the further question as to whether the order of Rajagopalan, 
J., was passed in the proper exercise of jurisdiction when he declared that the order 
of the Government was vitiated, while he dismissed the Writ Petition No. 18 of 1957 
as a whole, and whether such a declaratory relief was available to the t 
respondent in writ proceedings. In Chiranjit Lal v. Union of Indiat, the Supreme 
Court has observed in paragraph 45 of its judgment as follows : 


“As regards the other point, it would appear from the language of Article 32 of the Constitution 
that the sole object of the Article is the enforcement of fundamental rights guaranteed by the Consti- 
tution. A proceeding under this Article cannot really have any affinity to what is known as a decla- 
ratory suit. The first prayer made in the petition seeks relief in the shape of a declaration that the 
Act is invalid and is apparently inappropriate to an application under Article 32.... 2” 


It has also been observed that Article 32 


‘fis not directly concerned with the determination of constitutional validity of particular 
legislative enactments. What it aims at, is the enforcing of fundamental rights guaranteed by the 
itution, no matter whether the necessity for such enforcement arises out of an action of the 
executive or of the legislature. ‘lo make outa case under this Article, it is incumbent upon the 
petitioner to establish not merely that the law complained of is beyond the competence of the parti- 
cular lepalatare as not being covered by any of the items in the legislative lists but that it affects 
or invades his fundamental rights guaranteed by the Constitution of which he could seek enforce- 
ment by an appropriate writ or order. The rights that could be enforced under Article g2 must 
ordinarily be the rights of the petitioner himself who complains of infraction of such rights and 
approaches the Court for relief.” 


Applying this ruling, it cannot be said that the impugned Government Order 
in any way affected any fundamental right of the first respondent to entitle 
him to any relief. The Order was under section 43-A (2) which was 
analogous to the procedure laid down in section 47 and quite different 
from the procedure laid down in section 57. To similar effect is the decision in 
Magbulnissa v. Union of India*, cited by Mr. Jagadisa Iyer. There it was held that 
the powers to issue writs orders or directions should not be utilised for giving what 
is in essence a declaratory relief. Considered in the light of these decisions, the net 
result of the order of Rajagopalan, J., in W.P. No. 18 of 1957 was no other than 
giving a declaration that the Government Order was invalid, Och in fact it did not 
affect any rights of the first respondent or of any other party for the matter of that, 
and did not also enable the learned Judge to give the rst ndent any one of the 
numerous reliefs he had asked for. This was because the Government Order was 
not judicial, as it did not decide any rights of one party or the other, and no matter 
was set at rest by the Government Order as between the first respondent, the 
appellant and any other operator. In that view, it was not an encroachment 
upon the judicial discretion vested in the Regional Transport Authority. The rights 
of the parties would get affected only by reason of a decision taken by the 
Regional Transport Authority in pursuance of section 57 of the Motor Vehicles Act; 


If the Government Order was, therefore, valid and if no declaratory relief was 
available to the first respondent in respect of the Government Order and the entire 
Writ Petition No. 18 of 1957 was itself dismissed without giving any relief whatever 


I. (1951) S.G.J. 29: (1950) S.G.R. 869 : 2. ALR. 1953 AIL 477 (F.B.). 
A.LR. 1951 S.C. 41. 
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to the first respondent, then the main question that arises is whether a reference to 
it by the State T ort Appellate Tribunal could on the face of the record, 
vitiate the order passed by the State Transport Appellate Tribunal in revision 
against the order of the Regional Transport Authority under section 57 of the Motor 
Vehicles Act. Before this question is decided, I should deal with a few other points 
raised in this connection by Mr. Jagadisa Iyer, the learned counsel for the. 
appellant. 


In the first place, Mr. Jagadisa Iyer contended that the first respondent was. 
not a person aggrieved and could not maintain the writ petition out of which the 
present appeal has arisen, as he had no locus standi to do so. It is argued that in the - 
present case, there is no civil right that has been violated, so as to enable the first 
oe being considered as an aggrieved party to justify a writ application. The 
right that the first respondent is agitating for is no doubt a statutory one created by 
the provisions of the Motor Vehicles Act. If he wants to enforce such a statutory 
right when it is violated, the statute itself lays down the procedure which he has to 
conform to before he seeks the enforcement of the right under Article 226 of the 
Constitution. It has been repeatedly laid down that the Motor Vehicles Act 
furnishes a complete machinery in itself for the vindication of the rights assured by 
its eee and that the remedy must be sought within the scheme of the Act it- 
self. It is also incumbent on the Court to see how far the parties seeking relief under 
the said Article 226 of the Constitution have conformed to the requirements of the 
statute befort any relief could be given to them. As has already been pointed out, 
the first respondent did not lodge before the Regional Transport Authority any re- 
presentation in response to the notification issued under section 57 (3) of the Motor 
Vehicles Act. He did not also participate in the public hearing on the 26th of 
July, 1956, when the decision was made, rejecting the application of the appellant. 
The first respondent, no doubt, intervened in the proceedings before the State Trans- 
port Appellate Tribunal, when the appellant invoked jurisdiction of that Tribunal 
under section 64 (2) of the Act. But having failed to make any representation 
before the Regional Transport Authority, and having failed also to conform to the 
requirements of section 57 (4), the first respondent had no locus standi to go before 
the State Transport Appellate Tribunal, being a defaulter in the matter of con- 
forming to the procedure prescribed under section 57 of the Act. The mere fact 
that he filed a representation before ‘the State Transport Appellate Tribunal, which 
was admittedly out of time, could not also give him a locus standi as contended for 
by Mr. Nambiar. So also the fact that the State Transport Appellate Tribunal took 
into consideration the belated representation of the first respondent, who had not 
availed himself of the right given to him under the statute, would not make him, 
or give him the status of, a party to the proceedings before the State Transport 
Appellate Tribunal. To say that because the State Transport Appellate Tribunal 
took into consideration the belated representation of the first respondent, the first 
respondent became factually a party to the revision proceedings before the State 
Transport Appellate Tribunal and thereby acquired a locus standi so as to invoke 
the jurisdiction of this Court under Article 226 of the Constitution is a contention 
which appears to me to be far-fetched. It may be that this Court does not exercise 
an appellate or revisional jurisdiction under Article 226 of the Constitution. But 
it does not mean that it should overlook the fact as to how far the party, invoking 
such a jurisdiction, has itself conformed to the provisions of the statute under which 
he seeks enforcement of his rights. It does appear that in passing the order setting 
aside the decision of the Regional Transport Authority the representation of the 
first respondent was taken on file by the State Transport Appellate Tribunal but 
that by itself would not give a locus standi to the first respondent and make him an 
aggrieved party, unless it be that a legal right of the respondent had been violated, 
which alone would enable him to seek relief under Article 226 of the Constitution, 
In The State of Orissa v. Madan Gopal Rungta1, in discussing the scope of the power of 
this Court in issuing writs or directions, it has been observed at page 33 as follows : 





1. AIR. 1952 S.C. 28, 
19 
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“ The language of the Article shows that the issuing of writs or directions by the Court is not 

founded only on its decision that a right of the aggrieved party under Part III of the Constitution 
(Fundamental rights) has been infringed. It can also issue writs or give similar directions for any 
other purpose. ie concluding words of Article 226 have to be read in the context of what precedes 
the same. Therefore, the existence of the right is the foundation of the exercise of jurisdiction of the 
Court under this Article.” 
No doubt in C.S.S. Motor Service v. State of Madras}, it has held that the plying of a 
motor vehicle is a fundamental right, but what is the fundamental right that the 
first respondent has acquired in the present case and which has been violated by 
the decision of the State Transport Appellate Tribunal? Obviously none: In 
In re Ramamoorthi®, also it has been held that it is not the province of the High Court 
to interfere either suo motu or at the instance of any person, whenever there is any 
disregard or violation of any of the provisions of the Gonstitution. Its power under 
Article 226 of the Constitution can only be invoked at the instance of a person who 
has a personal grievance against any act of the State in its executive capacity, 
which inflicts a legal injury on him since, the right, which is the foundation of a 
petition under Article 226 of the Constitution or a corresponding provision, is 
a personal and individual right. Therefore, the mere passing of an order which 
is presumed to be adverse to the first respondent without his having conformed to 
the requirements of section 57 of the Motor Vehicles Act will not involve the viola- 
tion of any legal rights accrued to or vested in the first respondent nor could it be 
said to have Spe &ny legal i injury to him. The mere statement of the first res- 
pondent in his affidavit that he is likely to suffer irreparable loss and will be gravely 
prejudiced, cannot be held to be sufficient in the eye of the law to establish that 
there was legal right violated or legal injury caused to him by the order of the State 
Transport Appellate Tribunal so as to give him a locus standi to file the writ out 
of which this appeal has arisen. 


The decision in Anwar Khan v. Munim Khan®, which followed the decision in 
Bagaram v. State of Bihar‘, that the invocation of writ would be available only for 
the enforcement of a legal right and the performance of legal duty is quite per- 
tinent to the present case. In Ragunath v. S.T.A., Orissa®, a Bench of the Orissa 
High Court held that : 


“Where a person files an objection to the grant of a permit to another person long after the 
paw fixed wh section 54 (4) is over, he has no right of appeal. Consequently, the Chairman of the 
rovincial Authority has no jurisdiction to hear the appeal filed by such a person and to set aside the - 
order of the Regional Transport Authority.” 


In V.M.T. Asson v. M.T. Service®, also a Bench of the Nagpur High Court held 
that where the petitioner has not made his representation under section 57 (3), 
eae Vehicles Act, 1939, for an additional permit, he is not entitled to be h 
a OPE OIOR to the application of the non-applicant to whom the permit is granted. 

e present case, if the first respondent had not put in his opposition before the 
Regions Transport Authority, his representation before the State Transport 
Appellate Tribunal, itself being beyond time, the fact whether or not his representa- 
tion was taken into consideration by the State Transport Appellate Tribunal, could 
not give the first respondent any right to question the order of the State Transport 
Appellate Tribunal in a writ proceeding. 

In the light of the rulings cited above, the question arises as to whether if the 
first respondent had no right of appeal by reason of having failed to put in his objec- 
tion under section 57 (3) and a pE he be placed in a better position when he 
comes before the Court invoking the writ jurisdiction, without having complied 
with the provisions of the statute. In Ex parte Stott,” 


“a licensing authority under the Cinematograph Act, 1909, granted to a theatre proprietor 


a licence for the exhibition of cinematograph films at his theatre. The licence was subject to the 
condition that the licensee should not exhibit any film if he had notice that the licensing authority 
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objected to it. A firm who had acquired the sole right of exhibition of a certain film in the district 
in which the theatre was situated entered into an agreement with the licensee for the exhibition of the 
film at his theatre. The licensing authority having given notice to the licensee that they objected 
to the exhibition ef the film the firm applied for a writ of certiorari to bring up the notice to be quashed 
on the ground that the condition attached to the licence was unreasonable and void, and that they 
were aggrieved by the notice as being destructive of their property.” It was held that “whether the 
condition was unreasonable or not, the applicants were not persons who were aggrieved by the notice 
and were not entitled to apply for a certiorari”. 


Applying the ruling of this case, the mere existence of an adverse order, even if 
the order of the State Transport Appellate Tribunal were considered to be one such, 
would not justify the application for a writ. The party applying must be the person 
aggrieved by the order. A mere remote injury cannot be of any avail, nor a mere 
complaint would be enough. 


There is also another aspect to be considered in coming to the conclusion as to 
whether the first respondent had any locus standi to file a writ application and it 
turns upon the conduct of the first respondent himself. The first respondent, not 
having taken advantage of the procedure available to him in the various stages 
prior to the passing of the revisional order, could he be still entitled to say that he has 
a right to come to this Court by a writ of certiorari. Paragraph 265 at page 140 
of Halsbury’s Laws of England, Third Edition, Volume II, has been relied on by 
the learned counsel for the appellant in this connection. It states thus : 

“ Although the order is not of course it will though discretionary nevertheless be granted ex 
debito justitiae, to*quash proceedings which the Court has power to quash, where it is shown that the 
Court below has acted without jurisdiction or in excess of jurisdiction, if the application is made by an 
aggrieved party and not merely by one of the public and if the conduct of the party applying has not 
been such as to disentitle him to relief ; and this is the case even though certiorart is taken away by 
statute, and although there is an alternative remedy. The order of certioran will never be granted 
to remove an erroneous order at the instance of the party in whose favour the error was made ?” 


Mr. Jagadisa Iyer also relied upon paragraph 119 of the same Volume the 
observations in which are to the same effect. 


The continuous default of the first respondent in the instant case to observe 
the procedure under section 57 (3) and (4) is certainly a relevant factor which would 
disentitle the first respondent to invoke the writ jurisdiction of this Court. 


Relying upon Dholpur Co-operative T. and M. Union v. Appellate Authority, Mr. 
Nambiar argued that as a result of the introduction of two more buses by an illegal 
order on the route, the income of the first respondent was likely to decrease, that the 
loss was quite substantial and could not be said to be normal, and that, therefore, 
it could not be denied that the first respondent was substantially affected by the 
order of the State Transport Appellate Tribunal, that the first respondent was there-` 
fore an aggrieved person and that he had a right to challenge the order of the State 
Transport Appellate Tribunal on the ground of total lack of jurisdiction by an 
application under Article 226 of the Constitution of India. I do not think that Mr. 

ambiar has laid proper and sufficient foundations for the application of this deci- 
sion to the facts of the present case. In so far as the route was being only extended 
and the first respondent was not on the extended route previously, it cannot be 
said that he was suffering any substantial loss by reason of two buses having been 
introduced on the extended route between Kodavasal and Koradachery. That 
nobody was operating on this route prior to the sanctioning of the extension and 
granting of permits is beyond dispute. 


Another point urged by Mr. Nambiar was that even though the first respondent 
did not make the appellant a party in his representation, dated 4th December, 1956, 
before the State Transport Appellate Tribunal, a copy of the order of the State Trans- 
port Appellate Tribunal was however, communicated to him and this gave him right 
to file the writ application. It is rather extroardinary to contend that because a 
copy of the order was communicated to the first respondent he became an aggrieved 
party so as to question the order in a writ petition. It is significant also that the 
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appellant did not make and had no reason to make the first respondent a before 
the State Transport Appellate Tribunal. Could it be contended in the circum- 
stances that the first respondent became an aggrieved party, because he had made a 
representation which was out of time to the State Transport Appellate Tribunal. 


In Anjaneya Motor Transport v. State of Madras1, the learned Chief Justice and 
Rajagopalan Iyengar, J., have considered the question as to how far a person who: 
does not conform to the procedure laid down by the Statute is entitled to notice or 
would have locus standi to prefer an appeal. The headnote of that decision is in 
the following terms : 

“ Section 57 (3) of the Motor Vehicles Act makes provisions for the interested public being 
notified when an application for the grant or variation of a permit is made to the Transport Authority. 
Section 57 (4) provides the limitation. If an operator or a person intersted does not take steps in 
time, he has no right to be beard before orders are passed and that is the effect of section 57 (4). en 
an appeal or revision is filed, though there is no statutory provision, in that regard the principles 
of natural justice require that notice should be given to those who were parties to the proceedings. 
But merely because a person files a representation out of time, he does not become in any sense a 
party to the proceedings entitled to notice of and hearing of the revision or appeal. The knowledge 
of the appellate or revisional authority as to the existence of a person whose rights may be affected 
has really no bearing upon the right of such person to notice. If the authority (the Government) 
had the power to pass an order (under its revisional jurisdiction) such an order could not be held to be 
vitiated by the caption given to it purporting to be an appeal.” 


In his further observations Rajagopala Iyengar, J., has stated as follows : 


“ From this it is ed that the appellants should be treated as parties to whom notice ought 

to have been issued and that any order passed without notice to them would be vitiated as contra- 
vening the principle of audi alteram partem. The learned Judge in the judgment under appeal has 
explained this decision to which he was himself a and we agree with him in his construction 
of this passage as not supporting the contention of the appellants.” 
I respectfully agree with the ruling in this Bench decision and it is sufficient 
authority for the proposition that the first respondent in this case cannot have any 
locus standi to file a writ application or to complain that the order of the Govern- 
ment was passed without notice to him. For all the above reasons, I am inclined 
to hold that the first respondent had no locus standi to invoke the jurisdiction 
of this Court in writ proceedings against the order of the revisional authority, namely, 
the State Transport Appellate Tribunal. , 


The next question that still remains to be considered is whether a reference to 
the Government Order in the order passed by the State Transport Appellate 
Tribunal, which was impugned in the writ petition out of which this appeal, has 
arisen, vitiated the order passed by the State Transport Appellate Tribunal. I 
have already dealt with the question that if the Government Order is a valid Govern- 
ment Order a reference to it will not vitiate the order. I shall now proceed on the 
basis that if the Government Order was illegal and invaild, as was declared by 
Rajagopalan, J., a reference to it has really vitiated the order of the State Transport 
Appellate Tribunal. On this question, Mr. Jagadisa Iyer argued that the order of 
the State Transport Appellate ‘Tribunal is not based on the validity of the Govern- 
ment Order but rather on the merits of the case. There is force in this contention. 
A close perusal of the order would show that in the earlier part thereof, the history 
of the case has been set out and thereafter the appellant’s case has been set out. In 
the next stage, the 2 at made by the two members of the Legislative 
Assembly have been referred to. Then the representation of the appellant himself, 
dated the 6th of August, 1956, to the Government has been referred to. Then the 
Government Order, dated the 16th of November, 1956, is referred to in the following 
terms : 

“ The Government in their order in G.O. Ms. No. 3199; Home, dated 16th November, 1956, 
decided that the present route Tanjore to Kumbakonam should be varied as Tanjore to Koradachery 
(via) Kumbakonam and Kodavasal in respect of two buseson thatrouteand issued directions to the 
Regional Transport Authority, Tanjore, to vary the existing route accordingly.” 

This reference to the Government Order, it should be remembered does not 
say that the Government Order in terms or by implication was to the effect that the 
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appellant should be given permit on the extended route. It only refers to the 
decision of the Government and directions to vary the route accordingly. So thatit 
cannot be said that the State Transport Appellate Tribunal understood the order 
of Government to be anything more than a general direction contemplated under 
section 43-A (2) of the Motor Vehicles Act. The State Transport Appellate Tri- 
bunal, could not, therefore, be taken to have understood this order as a judicial order 
infringing upon the authority and discretion of the Regional Transport Authority 
to grant the permits to any fit and proper persons. After having set out the order 
in the only manner in which it could have been done, the State Transport Appellate 
Tribunal then proceeds to refer to what took place after the Government Order 
was passed. It stated that immediately after the Government Order was issued 
by the Government, Messrs. Raman and Raman filed Writ Petition No. 18 of 1957 
questioning the validity of the Government Order and prayed for the issue of a writ 
of mandamus directing the Regional Transport Authority, Tanjore, and the petitioner 
herein to forbear from enforcing the directions in the said Government Order. 
Here, again, it cannot be said that the State Transport Appellate Tribunal was 
setting forth anything beyond the narration of what actually had taken place at 
an earlier stage. The reference that is now objected to as having had the effect of 
vitiating the order of the State Transport Appellate Tribunal is in the following 
terms : 


“ . . . . . the High Court dismissed the writ petition holding that the Government 
had powers to istue the said Government Order by virtue of section 43-A (2) of the Act and the High 
Court refused to grant the writ of mandamus applied for by Sri Raman and Raman, Ltd.” 


This statement of the State Transport Appellate Tribunal is generally correct, 
and it does not appear, by any construction that may be put on this statement, that 
the State Transport Appellate Tribunal misconstrued the scope of the order of the 
High Court in W.P. No. 18 of 1957. For in the first instance, the statement says 
that the High Court dismissed the petition. This is a statement of fact and cannot 
be disputed. Then it says that the High Court held that the Government had powers 
to issue the said Government Order by virtue of section 43-A (2) of the Act. 
Except for the words “ the said Government Order” this statement also is quite 
consistent and in keeping with what the State Transport Appellate Tribunal had 
stated in the earlier portion of its order when it made a reference to the Govern- 
ment Order itself. For, as has already been pointed out, the State ‘Transport 
Appellate Tribunal, in the earlier portion of the order itself definitely understood the 
Government Order only to be of a general character and of an administrative kind 
and not as one deciding any dispute between the contesting or rival operators. In 
that light, the statement made by the State Transport Appellate Tribunal, that the 
High Court held that that the Government had powers to issue the said Govern- 
ment Order by virtue of section 43-A (2) of the Act could not be said to be a wrong 
understanding or misconstruction of the High Court’s decision. In fact, in 
paragraph 22 of his order, while dimissing W.P. No. 18 of 1957, Rajagopalan, J., 
has held that viewing it (the Government Order) merely as a direction under 
section 43-A (2) to extend an existing route it was an administrative order, and that 
that contention should prevail. The understanding by the State Appellate Tribunal 
also appears to me to be quite in accordance with this finding of the learned Judge 
in the said paragraph 22 of his order. For, what the State Transport Appellate 
Tribunal has said is that the High Court held that the Government had powers 
to issue the Government Order by virtue of section 43-A (2), and if that is read along 
with the prior statement that the Government in this Government Order issued direc- 
tions to vary the existing route in respect of two buses, there appears to be no scope 
for the contention that the State Transport Appellate Tribunal misunderstood or 
misconstrued the High Court’s decision. The State Transport Appellate Tribunal 
only understood the order of the Government to be an order issued under section 
43-A (2), giving a general direction to the Regional Transport Authority, and 
that such a general direction given under section 43-A (2) was legitimate and legal 
is what the High Court itself had held in W.P. No. 18 of 1957. In other words, 
what the State Transport Appellate Tribunal understood from the order of the High 
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Court in W.P. No. 18.of 1957 was nothing more than that the Government was 
within its powers in giving a general direction to the Regional Transport Authority. 

In the next stage, the State Transport Appellate Tribunal went on to say that 
the High Court refused to grant the writ of mandamus applied forby Messrs. Raman 
and Raman, thus showing that its understanding of the High Court order as one up- 
holding the Government Order only as a general order falling within the scope of 
section 43-A (2), in ect of which no relief could be given to the first respondent; 
unless it is clearly established that the State Transport Appellate Tribunal under- 
stood the order of the Government as a direction given to the Regional Transport 
Authority to give extension of the route, and permits to the appellant, which is by 
no means the case, and that it understood further that such a specific order was 
upheld by the High Court, it cannot be argued that the State Transport Appellate 
Tribunal was influenced by the Government Order or that it misconstrued the 
decision of the High Court, when it decided to set aside the order of the Regional 
Transport Authority and directed the variation of the route in favour of the 
appellant’s two buses. 


Even granting that the State Transport Appellate Tribunal misconstrued the 
High Court’s order, that its decision was influenced by such a misconstruction is 
not apparent by any means on the face of the record. For, in the next half of its 
order it deals elaborately with the merits of the case for coming to the conclusion that 
the order of the Regional Transport Authority under Revision should be set aside, 
instead of proceeding to set aside the order of the R.T.A. on the basis of the Govern- 
ment Order and the High Court’s order in W.P. No. 18 of 1957. In this part of 
the order every aspect of the case has been discussed in order to justify its decision. 
If it was influenced by the Government Order or the wrong understanding of the 
High Court’s order in W.P. No. 18 of 1957, there was absolutely no need for the 
State Transport Appellate Tribunal to go into the merits at all, and the mere fact 
that it did so, only goes to prove that what influenced the State Transport Appellate 
Tribunal was only the merits of the case and the need for the variation is the interest 
of the public and not the two other factors, viz., the Government Order and the 
High Court’s order. The mere statement that on a careful consideration of all the 
materials and contentions and the representations the State Transport Appellate 
Tribunal felt satisfied that the variation asked for by the petitioner was quite 
reasonable and was in the best interests of the travelling public, particularly of the 
people residing on the sector Kodavasal and Koradachery and between 
Kumbakonam and Kodavasal, cannot be said to be a vitiating factor, so as to make 
the order of the Tribunal illegal and capable of being quashed. The reference to 
the Government Order as a general direction contemplated under section 43-A 
(2) no doubt was there, but it cannot be said that such a reference was to an 
irrelevant factor as Rajagopalan, J., has held. If the State Transport Appellate 
Tribunal conceived of the Government Order to be a general order and of its 
statutory force as such an order, then a reference to it must be held to be a reference 
to quite a relevant.factor. It cannot be said to vitiate the order of the State Trans- 
port Appellate Tribunal. But the fact however remains, as could be gathered from 
the elaborate discussion of the merits of the case, that the State Transport Appellate 
Tribunal did not consider the Government Order as of a binding character or 
fettering its discretion in which case it should have stopped with a reference to the 
Government Order and proceeded to give its decision immediately on the basis of 
the Government Order itself. 


I is significant to note in this connection that no exception has been taken to 
the merits of the order of the State Transport Appellate Tribunal, setting aside the 
order of the Regional Transport Authority. A mere reading of the order would 
show, on the face of it, that the Tribunal allowed itself to be influenced by the 
Government Order is what Mr. Nambiar contended. It is difficult for me to accept 
this contention. In my view, the Government Order has been understood to be 
merely a general order with regard to the extenion of the route with an indication as to 
the number of buses that may bepermitted. A reference to it in this light cannot be 
said to be illegal. The order of the Government has been construed by the State 
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Transport: Appellate Tribunal, as seems to be the case, that it was only a general 
direction given by the Government. If such be the case, then a reference to it can- 
not be said to be an extraneous consideration which has influenced the order in 
question. A subordinate Tribunal like the Regional Transport Authority or the 
State T rt Appellate Tribunal, it is conceded, is bound to consider the order 
of the superior authority issued in regard to policy of the Government or in the 
interests of the public as a whole. In other words, if the State Transport Appellate 
Tribunal understood the order of the Government to be one of a general character 
competent to be issued under section 43-A (2) of the Act, and ifa reference is made 
to that order in that view, in coming to a conclusion on the merits of the case, surely 
it cannot be said that the Tribunal was surrendering its discretion when it decided. 
on the merits of the question before it. At page 335 of Cases in Constitutional law 
by Keir and Lawson, 4th edition, the following observations occur which seem to 
be apposite to the present case : 

“ Can a person entrusted with a discretion be held to surrender his discretion if he conforms to a 
policy or rules laid down by a superior authority or even the Government itself ? Obviously if the 
superior authority or the Government embodies its policy or rules in legislation which it has power 
to make, the subordinate must obey. He does not surrender his discretion because the limits of his 
discretion have been changed. Otherwise it seems that although he surrenders his discretion and 
acts ineffectually if he actually obeys the order of a superior (Simms Motor Units, Lid. v. Minister of 
Labour!, he acts ply and effectually if he conforms freely to the policy of the Government. As 
Evatt, J. said in R. v. Mahony Ex parte Johnson, *) 

“ In order to show that the respondent’s discretion was influenced by irrelevant matters, much 
has been made bf the fact that the respondent has stated, in his very candid affidavit, that he paid 
regard to the Commonwealth Executive Policy, although receiving no dictation from Government.” 


“Tf it is assumed that the licensing officer has discretion to refuse licences, I think that he is not 
debarred from considering the existence of such a policy. He would be Tegatded not as a judicial 
but as an administrative officer vested with a discretionary pow*r. He would have to act honestly, 
but he might well pay some regard to the preference scheme favoured by the Government. He 
would be expected to pay special attention to the requirements of the port which, in a sense, is com- 
mitted to his charge. Above all, the discretion to be exercised would be his discretion, and he could 
not allow the Executive or any other person to exercise it for him. Upon the same assumption 
of a discretion, there is no reason why he should not be allowed to seek the opinions of persons well 
experienced in the methods of providing and organising labour. It cannot be assumed that the well 
experinced and the well qualified are absent from the responsible executive of the day.” 


It is obvious from a reading of the order of the State Transport Appellate Tri- 
bunal that, far from being carried away by the Government order or by the 
misconstruction of the High Court’s order in W.P. No. 18 of 1957, the State Trans- 
port Appellate Tribunal actually went into the merits of the case, notwithstanding 
these two factors, and was influenced only by what it thought was in the best 
interests of the public and therefore in its revisional jurisdiction directed the Regional. 
Transport Authority to vary the route and to issue permits to the appellant. 


The further question that arises for consideration is whether by looking at 
the order and on the face of the record it appears that the State Transport Appel- 
late Tribunal has relied upon something which the High Court has not stated in 
W.P. No. 18 of 1957 and whether that forms the basis of its decision. As already 
observed, in my view, its decision is not based upon its misconstruction that the 
High Court held the Government Order to be valid and lawful. What the State- 
Transport Appellate Tribual understood was that the High Court held that the 
Government had powers to issue the Government Order under section 43-A (2) and. 
not that the High Court had held that the Government Order was a valid one, and. 
that the High Court dismissed the writ without granting any relief. To my mind 
it makes considerable difference between saying that the High Court held that the 
Government had power to issue the Government Order under section 43-A (2) and. 
saying that the High Court held the Government Order in question to be valid and. 
lawful. ‘That this latter is not what the State Transport Appellate Tribunal stated 
goes to throw much light upon how the State Transport Appellate Tribunal construed. 
the decision of the High Court in W.P. No. 18 of 1957. The State Transport 
Appellate Tribunal may also be taken to have construed the order of the High Court 
to say that the Government Order was valid only so far as it applied to the extension 
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of the route and not to the extension in respect of two buses if it is remembered that 
it had the Government Order before it, which it must have perused in full. Such 
a view does not appear to be causing any violence to the meaning of the words used 
by the State Transport Appellate Tribunal in the context. However the fact remains 
that the decision of the State Transport Appellate Tribunal is based only on the 
merits irrespective of the legality or otherwise of the Government Order and there 
can be little doubt that it would have arrived at the same conclusion even if it had 
construed the decision of the High Court in W.P. No. 18 of 1957 as declaring the 
Government Order to be invalid and unlawful in its entirety. 


On the point that the State Transport Appellate Tribunal had misdirected 
himself by referring to the Government Order as a relevant factor, I have already 
observed that so far as the State Transport Appellate Tribunal was concerned, the 
G.O. was a relevant factor, when it is remembered that the Government had power 
to issue a general direction under section 43-A (2) and when it is considered that 
the State Transport Appellate Tribunal took the Government Order only as a 
direction to vary the extended route in respect of two buses and not as specific 
order deciding any rights between any set of parties. 

Another point argued by Mr. Nambiar is that when the State Transport Appel- 
late Tribunal made a reference to the Government Order and took it into consi- 
deration, the first respondent ought to have been given notice that the State 
Transport Appellate Tribunal intended to take into consideration the said Govern- 
ment Order. I do not think that there is any force in this contention. “It cannot be 
argued that the first respondent was entitled to any notice and that he ought to 
have been given notice of the Government Order. This Government Order was 
passed on the 16th of November, 1956. It was the subject-matter of W.P.No. 18 
of 1957 filed by that first respondent himself, and the order in that writ petition was 
passed on the 2nd of April, 1957. The impugned order of the State Transport 
Appellate Tribunal was passed on the 13th of May, 1957. When the first respondent 
. challenged the said order of the Government in W.P.No.18 of 1957 filed on the 7th 
of January, 1957, he had full information and knowledge that copies of that G.O. 
-were communicated to all the Transport Authorities and the parties thereto and that 
the Transport Authorities were bound to give effect to such orders in so far as they 
were valid. Nothing could have prevented the first respondent in bringing, to the 
notice of the State Transport Appellate Tribunal, his objection that the G.O. should 
not be taken into consideration, while considering the revision. The first respondent 
knew also that a copy of the judgment in W.P.No.18 of 1957 had been sent to the 
Regional Transport Authority. He had effective and real opportunity thus to 

resent his case against the G.O. before the State Transport Appellate Tribunal. 
these circumstances, it is futile for the respondent’s tearned counsel to contend 
that the State Transport Appellate Tribunal should have given notice to the first 
respondent that it would take into consideration the G.O. on the ground that it was 
a fresh matter not within the knowledge of the first respondent. 


Reliance has been placed in this connection on the judgment of the learned 
‘Chief Justice in W. A. No. 35 of 1955. The facts in that case are not ad idem with the 
facts in the present case. It cannot be said that in the present case the G.O. or 
the order in W. P. No. 18 of 1957 was evidence in any sense of the term to 
enable the Tribunal to come to a decision. The principle of the decision in Ferbat 
K. Kapadia, In ret, does not have any application to the facts of the present 
case. The Government Order, as stated already, has been contested and challenged 
by the first respondent and he was fully aware of its import and effect and he 
should have known that such Government Orders are always circulated to 
the Tribunals subordinate to the Government. It has been rightly argued by 
the learned counsel for the appellant that judgment and G.Os. cannot constitute 
new matters of evidence in any sense of the term. Even though the G.O. was not 
published, when once the first respondent knew about the contents of the G.O. 
and the fact that such G.Os. are commnicated to the subordinate Tribunals to be 
rs ——— 
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obeyed, it was open to the first respondent to have made any representation he liked 
to the State Transport Appellate Tribunal in regard to the G.O. It is difficult to 
see how the Tribunal was bound to give notice of the G.O. to the respondent, unless 
there was some controversy or dispute about it or its contents, which alone would 
compel the Tribunal to give notice to both the parties for arguments or clarification. 
The contention that the Tribunal was in duty bound to give notice to the first res- 
pondent about the G.O. which was communicated to it, and failure to do so, has 
occasioned failure of justice, is devoid of any force, especially when the first respondent 
had every effective opportunity, to place his objections before the State Transport 
Appellate Tribunal. The G.O. cannot be described as a new matter of evidence to 


himself keen in prosecuting the case before the State Transport Appellate Tribunal, 
as could be seen by his belated representation. Actually he was acting indifferently 
in the matter, because he knew that he had no locus standi, and therefore not entitled 


was filed certainly long after the G.O. was issued, was taken into consideration by 
the State Transport Appellate Tribunal. In New Prakash Transport Co., Ltd. v. 
New Suwarna Transport Co., Ltd1., reiterating the observations and approving the 
decision in Veerappa Pillai v. Raman and Raman Lid. *, it has been held as follows : 

“ Keeping in view the observations of this Court quoted above and the principles of natural 
justice discussed in the several authorities of the highest Courts in England, we have to see how far 
the provisions of the Motor Vehicles Act and the rules framed thereunder justify the criticism of the 
High Court that the Appellate Authority did not give full and effective opportunity to the first res- 
pondent to present his point of view before it. As already indicated, the statutory provisions do not 


made by the police, though it had not been placed into the hands of the parties. That report did not 


with the granting of permits than for the use of several applicants for such permits. In our opinion, 
therefore the fact that the Appellate Authority had read out the contents of the police report was 
enough compliance with the rules of natural justice. We have also pointed out that no grievance was 
made at the time the Appellate Authority was hearing the appeal by any of the Parties, particular 
that the second report should not have been considered or that they wished 
to have a further opportunity of looking into that report and to controvert any matter contained 


This decision is sufficient authority for the proposition that the revisory authority 
was under no obligation to give notice of its intended reference to the G.O. com- 
municated to it by the State Government. 

For the reasons given above, I cannot agree with the order of Rajagopalan, J., 
in having held that the order of the State Transport Appellate Tribunal was vitiated 
by reference to the G.O. or that it was not a relevant factor to be taken into account 
by the State Transport Appellate Tribunal or that it was based on a misconstruction 
of the order in W.P. No.18 of 1957. In my view this appeal has, therefore, to be 
allowed, but in the circumstances of the case, I would direct each party to bear his 
‘own costs. 

Panchapakesa Ayyar, F.—This is an appeal by Swami Motor Transport, Ltd. 
Tanjore, the third respondent in W.P. No 467 of 1957, against the order of 
Rajagopalan, J., allowing the petition of Raman and‘ Raman Ltd., Kumbakonam 
and issuing a writ of certtorari to set aside the order of the State T. ort Appellate 
Tribunal, Madras, dated 13th May, 1957, revising the orders of the Regional 
‘Transport Authority, Tanjore, dated 26 July, 1956, rejecting the app t's 
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application for the variation of the route Tanjore to Kumbakonam as Tanjore to 
Koradachery via, Kumbakonam and Kodavasal in respect of the appellant’s buses 
MDO 1081 and 1100, and granting the variation, despite the respresentations of 
Raman and Raman, Ltd., the petitioner in W.P. No. 467 of 1957. 

The facts were briefly these : The appellant and Sri Rama Vilas Motor Service 
were running 11 buses and 6 buses respective'y on the route Tanjore to Kumbakonam 
via Papanasam, covering a distance of 25 miles, Raman and Raman and Sri 
Rama Vilas Service were running 10 and 4 buses r ectively from Kumbakonam 
to Tiruvarur via Kodavasal, a distance of 24 miles, Rodavesal lying in the middle of 
this route. ‘There was no bus service from Kodavasal to Koradachery a distance of 
7 miles, possibly because Koradachery was served from Tanjore directly by rail. 
In 1955 Raman and Raman applied for plying buses along a new route Kodavasal to 
Koradachery, not covered by buses till then. The proposed route was new, and 
it was dropped by the Regional ‘Transport Authority, the competent authority, on 
goth December 1955, in view of the Divisional Engineer, Highways, not recommending 
it, owing to the unsuitablity of the road to stand heavy traffic. Ramanand Raman 
appealed to the State ‘Transport Appellate Tribunal, against the order rejecting its 
petition, and the State Transport Appellate Tribunal, on 1 3th September, 1956, 
set aside the order of rejection and remanded the petition for fresh disposal by the 
Regional Transport Authority, in the light of the observations in its judgment. 

Meanwhile, the appellant applied, on 4th January, 1956, to.the Regional 
Transport Authority, Tanjore, for the variation of the route Tanjore to Kumba- 
konam for two buses, viz., MDO Nos. 1081 and 1100, as Tanjore to Koradachery via 
Kumbakonam and Kodavasal. The usual procedure prescribed in the G.Os. like 
G.O. Misc. No 4912, Home, dated 18th December, 1950, and G.O. Misc. No. 382, 
dated grd February, 1956, was for the Regional Transport Authority, to first publish 
a notification under section 47 of the Motor Vehicles Act in order to hear representa- 
tions made by members of the public, or by persons already providing road transport 
facilities along or near the proposed route or routes, or by any local authority or 

lice authority within whose jurisdiction any part of the proposed route or routes 
lev, or by any association interested in the provision of transport facilities, in order 
to decide whether such a variation of the route should be granted, dealing with the 
application as if it were an application for a permit as provided under rule 208 of 
the Madras Motor Vehicles Rules, and give a decision as to whether the extension 
or the variation of the permit was in the interests of the public, and, if it gava a 
decision that it was in the interests of the public, to apply for administrative sanction 
of the varied or extended route from the Transport Commissioner, and then publish 
a notification under section 57 of the Motor Vehicles Act to deal with the particular 
application of the individual concerned, and to grant it to him or to others consi- 
dered better fitted. In case, the Regional Transport Authority did not consider 
the variation or extension to be in the interests of the public generally, and therefore 
resolved not to recommend it, it would still publish a notification under section 57 
of the Motor Vehicles Act in order to dispose of the particular application. In 
other words, the notification under section 47 was to decide in general whether the 
extension or variation applied for was necessary in the interests of the public and 
should be recommended, and the notification under section 57 was in order to dis- 
pose of the particular application and to decide, in case the variation or extension. 
was recommended and approved, to whom the new or extended permit should be 


granted. 

Section 57 (3) provides for representations against the grant of the extension or 
variation to the applicant. Section 57 (5) gives the person making the representa- 
tion an opportunity of being heard either in person or by duly authorised represen- 
tative. Section 57 (4) says that no representation in connection with an appli- 
cation referred to in sub-section (3) shall be considered by the Regional Transport 
Authority unless it is made in writing before the appointed day and unless a copy thereof ts 
furnished simultaneously to the applicant by the person making such representation. 

The Regional Transport Authority in this case published a notification under 
section 57 (3) regarding the appellant’s application for variation and extension of 
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its permit for the two buses, first instead of the notification under section 47. Sri 
Rama Vilas Service sent a representation on 13th February, 1956, against the 
appellant’s application for extension or variation. Raman an clai 
before us to have sent a representation on 24th February, 1956, but could not show usa 
copy of the same nor could we trace the original or any reference to it in the file. 
The appellant’s counsel strenuously denied that any such representation was sent. 
The Regional Transport Authority cancelled the notification under section 57, thus 
wrongly issued before the notification under section 47, and issued a notification 
under section 47. Raman and Raman, as well as Sri Rama Vilas Service, sent in 
representations against the need for the extension and variation. The Regional 
Transport Authority, Tanjore, at its hearing on 21st May, 1956, resolved as follows : 

“Heard parties. Koradachery is connected by rail (23 miles) with Tanjore and by the pro- 
posed variation the distance will amount to 45 miles by bus. Further, existing facilities between 
Kumbakonam and Kodavasal are quite adequate and the proposed variation is not the best method 
of providing traffic facilities between Koradachery and Kodavasal in the public interest and hence 
variation not recommended. ” 


After this resolution was passed, the Regional Transport Authority published 
another notification under section 57 8 of the Act. Sri Rama Vilas Service made 
representations against the grant of the variation and extension to the appellant. 
It is out of the picture now. Raman and Raman did not make any fresh represen- 
tation. According to Mr. M.K. Nambiar, its learned counsel there was an - 
ment under which any transport company paying Rs. 8 per year was considered to 
be a registered transport company and was entitled to get individual copies of all notifica- 
tions, and Raman and Raman had registered its name and paid the requisite sub- 
scription and had failed to get a copy of the second notification under section 57, 
and had, therefore, failed to make the representation to the second notification ia 
section 57. This was a new contention, not set up before Rajagopalan, J., in this 
writ application though referred to vaguely in the affidavit of Raman and Raman 
in W.P. No. 18 of 1957, and so, we have not gone into it, as the necessary documents, 
etc., have not been exhibited and are not on record. 


The Regional Transport Authority, at its sitting on 26th July, 1956, heard the 
application of the appllant and the representations received from Sri Rama Vilas 
Service, and rejected the appellant’s application as it considered the grant of the vari- 
ation and extension to be not in the interests of the public, for various reasons given 
by it. We are informed by the learned counsel on both sides that the resolutions 
passed by the Regional Transport oe under section 47 are not communi- 
cated to the person making the application for variation or extension, or to the per- 
sons making representations against it, possibly because the resolutions are adminis- 
trative and general orders, regarding the advisability or otherwise of the extension or 
variation sought for, and not orders on the petitions themselves, and the resolutions 
are to recommend or not the variation or extension, and for that reason also are 
kept uncommunicated, the final orders communicated being only those passed 
under section 57. 


The order passed under section 57 rejecting the petition of the appellant was 
communicated to the appellant only on roth August, 1956. But, as urged by Mr, 
Nambiar, the parties may have informal and irregular ways of coming to know from 
the office about the orders passed by the Regional Transport Authority, under sec. 
tion 47 or 57. So, according to Mr. Nambiar it is not s rising that Sri Varadan, 
M.L.A., Kumbakonam, and Sri Thyagaraja Pillai, MLA. Koradachery had, 
after the resolution, of the Regional Transport Authority on 21st May, 1956, not to 
recommend the appellant’s application for extension or variation, and before the 
orders of the Regional Transport Authority on 26th July, 1956, under section 57 
were passed, sent in petitions-to the Government stating that direct transport faci~ 
lities Fin Kumbakonam to Koradachery or from Tanjore to Koradachery via Kum- 
bakonam and Kodavasal were essential in the interests of the public of Koradachery, 
a coconut and paddy centre, as the public were suffering from lack of such quick 
facilities for transport. On 6th Augus’, 1956, after the Regional Transport Autho 
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rity had rejected the appellant’s application on 26th July, 1956, and before it had 
communicated the order to him the appellant also sent a petition to the Government 
detailing its request before the Regional Transport Authority and requesting the 
Government to direct the Regional Transport Authority, Tanjore, for extending the 
existing service performed by its buses MDO Nos. 1081 and 1100 between Tanjore 
and Kumbakonam to Koradachery via Kodavasal. This application was presented 
to the Government by Mr. T. Chengalvarayan, counsel for the appellant, and speci- 
fically prayed for the exercise of the Government’s powers under section 43-A (2) 
of the Motor Vehicles Act, as amended in 1954, for granting the prayer. According 
to Mr. Nambiar, the petition by two influential Congress M.L.As., Messrs. 
Varadan and Thyagaraja Pillai, to the Congress Ministry in power, were themselves 
not proper, though they did not request for the grant by Government of the specific 
request of the appellant, and the petition by the appellant requesting for the very 
same relief it had prayed for before the Regional ‘Transport Authority and rejected 
by it under sections 47 and 57 of the Act was in the highest degree improper, and the 
Government should not have entertained such a petition from a p before a quasi- 
judicial tribunal like the Regional Transport Authority, especially when it knew 
that the party had a right of filing a revision petition before the State Transport 
Appellate Tribunal which right the party actually exercised a few days later. The 
State Transport Appellate Tribunal passed orders on 13th May, 1957, reversing the 
Regional Transport Authority’s order dated 26th July, 1956 and forming the subject- 
matter of W.P.No. 467 of 1957 and this appeal. . 


_ The Government received the appellants application also, and called for the 
report of the Deputy Transport Commissioner, State Transport Authority, Egmore, 
on the petitions of Messrs. Varadan and Thyagaraja Pillai and the appellants. Sri 
Reghupathirao Naidu, the Deputy Transport Commissioner, submitted his report 
bringing to the notice of the Government specifically the fact of Raman and Raman 
having applied in 1955 itself for a permit to ply its buses on the new route Kodavasal 
to Koradachery, in extension of its route Kumbakonam to Thiruvarur ola Kodavasal, 
and its rejection, and dealt with the conditions prevailing on the routes Tanjore- 
Kumbakonam, Kumbakonam-Tiruvarur via Kodavasal and the new route 
Kodavasal to Koradachery. He ended up by requesting the Government to pass 
suitable orders. 


The Government then passed G.O. 3199, dated 16th November, 1956. In the 
reamble to it, the Government refers to the petitions of Sri Varadan and Sri 
Thyagaraja Pillai, M.L.As., and of the appellant, and to the report of the Deputy 
Transport Commissioner and says that it has carefully examined the representations 
with reference to the conditions specified in section 47 of the Motor Vehicles Act, and in consul- 
tation with the Transport Commissioner, Madras, has decided that the route Tanjore 
to Kumbakonam should be varied as Tanjore to Koradachery via Kumbakonam and 
Kodavasal in respect of two buses. In Paragraph 2, it says : 


“ Tn exercise of the powers conferred by section 43-A (2) of the Motor Vehicles Act, 1939 (Central 
Act IV of 1939), the Government of Madras hereby directs the Regional T: rt Authority, Tanjore, 
to vary the existing route, Tanjore to Kumbakonam, as Tanjore to Ko: ery vio Kumbakonam 
and Kodavasal in respect of two buses. ” 


Copies of the G.O. were communicated to the Transport Commissioner, the 
Regional Transport Authority, Tanjore, the Regional Transport Officer, Tanjore, 
Messrs. Varadan and Thyagaraja Pillai and the appellant. No copy was communi- 
cated to Raman and Raman, Sri Rama Vilas Service though they were alread 
operating on the Kumbakonam to Kodavasal route, a sector of the varied and extend- 
ed route contemplated. Nor was notice given to either of them about the proposed 
extension of the route Tanjore to Kumbakonam to Koradachery via Kodavasa!, and 
they were allowed to make their representations, including the representation that they 
were already running their buses from Kumbakonam to Tiruvarur via Kodavasal 
and were covering the sector of Kumbakonam to Kodavasal, which the appellant 
was not and that Raman and Raman had applied for the new route Kodavasal to 
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Koradachery, even in 1955, and had been refused it on the report of the Highways 
Engineer against such extension on technical grounds. 


Mr. Nambiar has attacked the validity of this G.O. on the ground that notice 
was not given to Raman and Raman and Sri Rama Vilas Service, operators of a 
sector of the route, though the Government had purported to have complied with 
the requirements of section 47 making it obligatory to take into consideration any 
representation made by persons already providing road transport facilities along or 
near the proposed route, adding that they could not make any representations to 
the Government as they were not aware of the petitions of Messrs. Varadan and 
Thyagaraja Pillai and the appellant to the Government. Mr. Nambiar also pointed 
out that the Deputy Commissioner’s report to the Government had clearly shown 
the interest of Raman and Raman as running over a sector, viz , Kumbakonam to 
Kodavasal, and as having applied for the new route Kodavasal to Koradachery 
earlier. He also stated that Raman and Raman could not even get a copy of the 
G.O. from the Regional Transport Authority to whom it was communicated, and 
had to apply to the Government for a copy and suffer very great delays, and 
that it finally got a copy and filed W.P.No.18 of 1957 in this Court for issuing a 
writ of mandamus or any other appropriate writ or other direction directing the State 
of Madras and the Regional Transport Authority, Tanjore, to forbear from enforcing 
G.O. Mis. No. 3199, dated 16th November, 1956. ‘That writ petition was filed on 
7th January, 1957. The appellant was the third respondent in that writ petition. 


Rajagopalan, J., passed an order dated 2nd April, 1957, holding that in view of 
the fact that Raman and Raman, the petitioner, was plying 10 buses on the Kumba- 
konam to Kodavasal route, the major sector of the extension from Kumbakonam to 
Koradachery covering 19 miles, and that Sri Rama Vilas Service was also i 
4 buses on that sector as against none by this appellant, the failure of the Govern- 
ment, especially in view of the report of the Deputy Transport Commissioner, show- 
ing the interest of Raman and Raman, etc., to give notice to Raman and Raman 
and an opportunity to make its representation against granting the extension and 
variation, vitiated the exercise of the jurisdiction the Government had under section 
43-A (2) to extend the route from Kumbakonam to Koradachery, as section 43-A @) 

“a'so required the conditions stipulated in section 47 to be observed, and the principles 

of natural justice clearly required such a notice. In that view, he did not consider 
fully the question whether the Government was obliged to give notice to Raman 
and Raman and Sri Rama Vilas Service even under the law and the rules, under sections 
43-A. (2), 47 (1), etc., apart from the particular circumstances proved in the case 
making it obligatory to give Raman and Raman notice on the principles of natural 
justice. He, therefore, held that G.O.No.3199 was unlawful, and vitiated by the failure 
to give notice, but refused a writ of mandamus, as the Government had already issued 
the Government Order and no question directing it to direct the Regional Trans- 
port Authority, Tanjore, from giving effect to it arose, as the Regional Transport 
Authority could take into account only lawful directions given by the Government 
under section 43-A (1) or 43-A (2) of the Act, and that no writ of mandamus could 
issue to the Government directing it to cancel G.O. No. 3199 as it was issued in pur- 
ported exercise of its administrative control and authority, and no question of issuing a 
writ of certiorari would arise, and no question of a writ of prohibition also, as that would 
be anticipating a wrong order by the Regional Transport Authority relying on the 
unlawful Government Order before such an order was passed. So, while declaring 
the Government Order to be unlawful and vitiated, and in excess of the Govern- 
ment’s powers also, because it restricted the extension and ‘variation to two buses, 
which it had no power to do and which only the Regional Transport Authority 
and other Transport Authorities could do, he dismissed the writ petition, though 
without costs. 


On the very same day as the filing of the W.P. No. 18 of 1957 on 7th January, 
1957; praying for restraining the Regional Transport Authority from giving effect 
to G.O. 3199, the Regional Transport Authority, Tanjore, issued a notification 
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under section 48-A of the Motor Vehicles Act stating that it was proposed to vary 
the permits of two buses belonging to the appellant and running from Tanjore to 
Kumbakonam to run from Tanjore to Koradachery via Kumbakonam and 
Kodavasal, in pursuance of G.O. 3199, and directing the appellant to file objections, 
if any, within three months from that date. No notice was sent to Raman and 
Raman or to Sri Rama Vilas Service, who were opposing the appellant’s applica- 
tion, but notice was sent only to the appellant who was asking for the variation and 
extension. The appellant was granted the extension and variation in respect of 
two other buses, viz., MDO Nos. 1959 and 1960, on goth April, 1957. The appellant 
had applied on 18th November, 1956, two days after the Government Order, 
for nich extension and variation in respect of his buses MDO Nos. 1081 and 1100, 
and it was in respect of buses MDO Nos. 1959 and 1960, since the matter relating 
to buses MDO Nos. 1081 and 1100 was pending in the revision petition by Raman 
and Raman before the State Transport Appellate Tribunal, and the revision petition 
was disposed of only on 13th May, 1957. 


Raman and Raman filed W.P. No. 432 of 1957 against the extension and varia- 
tion regarding bus Nos. 1959 and 1960. Though the appellant was running the 
two buses MDO Nos. 1081 and 1100, as well as the other two buses MDO Nos. 1959 
and 1960, it was finally allowed by this Court only to run the two buses MDO Nos. 
1959 and 1960 since even G.O. No.3199 allowed only two buses to run from Kumba- 
konam to Koradachery via Kodavasal, the appellant is still running those two buses. 
W.P. No. 432 of 1957 was eventually dismissed by this Court, as there*was an alter- 
native remedy, before the State Transport Appellate Tribunal, regarding the Regional 
Transport Authority’s order dated goth April, 1957, relating to bus Nos. 1959 and 
1960. That matter is still pending before the State Transport Appellate Tribunal 
and those buses are, therefore, still running. It is stated by Mr. Nambiar that 
after the order of remand dated 13th September, 1956, passed by the State Transport 
Appellate Tribunal regarding the refusal of Raman and Raman’s application for 
the route Kodavasal to Koradachery, the matter went up again before the Regional 
Transport Authority but was dismissed by it, as G.O. No. 3199 had permitted only 
two buses to run on that route and the two buses of the appellant had already been 
granted that route. Ramanand Raman have taken the matter again to the State 
Transport Appellate Tribunal, and it is said to be pending there. 


On 13th May, 1957, the State Transport Appellate Tribunal heard the appel- 
lant’s petition against the order of the Besonak Transport Authority, Tanjore, 
dated 26th July, 1956, rejecting its application for the variation of the route Tanjore- 
Kumbakonam to Tanjore to Koradachery sta Kumbakonam and Kodavasal in 
respect of two buses, MDO Nos. 1081 and 1100. After referring to the previous history, 
and to G.O. No. 3199, the State Transport Appellate Tribunal reversed the order of 
the Regional Transport Authority and granted the variation applied for by the appel- 
lant in respect of the two buses MDO. Nos. 1081 and 1100. Sri Pushparaj, who 
constituted the State Transport Appellate Tribunal then, held that all the existing 
routes for getting to Koradachery from Tanjore or Kumbakonam for the travelling 
public were round-about and cumbersome, and the variation applied for by the 
appellant was the simplest and best to meet the needs of the travelling public of 
Kumbakonam or of any other place between Kumbakonam and Kodavasal and 
between Papanasam and Kumbakonam, to go to Koradachery, and that the varia- 
tion asked for by the appellant was quiet reasonable, and was in the best interests of 
the travelling public, particularly of the people residing on the sector Kodavasal to 
Koradachery and between Kumbakonam and Kodavasal. But, instead of resting 
his order on this finding, he went on to say : 


“ Immediately after the Government Order was issued by the Government, Messrs. Raman and 
Raman filed a Writ Petition No. sd 1957 questioning the validity of this Government Order and 
prayed for the issue of a writ of cting the Regional Transport Authority, Tanjore, and 
the petinoner herein to forbear from enforcing the directions in the said Government Order. The 
High Court dismissed the writ petition, holding that the Government had powers to issue the said 
Government Order by virtue of section 43-A (2) of the Act, and the High Court refused to grant the 
writ of mandamus applied for by Messrs. Raman and Raman Ltd. ” 
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The State Transport Appellate Tribunal had allowed Raman and Raman, which 
had not made any representation before the Regional Transport Authority under 
section 57 (3) of the Act, when the apran was notified for a second time under 
section 57, to make a representation before it, and it considered its representation 
and even sent a copy of its order to it as if it was a party to the proceedings. 


inst this order of the State Transport Appellate Tribunal, Raman and 
Raman filed W.P. No. 467 of 1957 on 27th May, 1957 urging various grounds for 
quashing the order of the State Transport Appellate Tribunal. The respondents 
were the State Transport Appellate Tribunal, the Regional T ort Authority 
Tanjore, and the appellant. That petition was hotly contested on the ground that 
the petitioners had- no locus standi to file the writ petition, having not filed any re- 
presentation under section 57 (3) of the Act and therefore not being entitled to be’ 
heard under section 57 (4) of the Act by the Regional Transport Authority or the 
State Transport Appellate Tribunal or this Court, and also challenging all the 
grounds raised by Raman and Raman against the State Transport Appellate Tri- 
bunal’s order, like the State Transport Appellate Tribunal’s taking into account 
evidence not before the Regional Transport Authority, like G.O. No. 3199 and the 
judgment in W.P. No. 18 of 1957 and misconstruing that judgment as holding the 
Government Order to be legal whereas it held it to be illegal and unlawful, and 
the invalidity of G.O. No. 3199, because of failure to give notice to Raman and 
Raman under the principles of natural justice in order to enable it to make repre- 
sentations, and all other grounds urged by Raman and Raman. ` 


Rajagopalan, J., held that Raman and Raman had locus standi to file the writ, . 
being aggrieved at the order of the State Tr rt Appellate Tribunal allowing 
the route to trade rival, thereby suffering eee es and held further that, what- 
ever be the effect of section 57 (4) regarding the representations before the Regional 
Transport Authority the matter was different in this case, because the State Trans- 
port Appellate Tribunal had allowed Raman and Raman to file representations 
before it and had made it factually a party to the revision proceedings, and that, 
further, the writ jurisdiction of this Court was wider than the jurisdiction of the 
Regional Transport Authority or of the State Transport Appellate Tribunal and 
would give the petitioner, a person aggrieved at the order of the State Transport 
Appellate Tribunal locus stand: to file such a petition. He also held that the State 
Transport Appellate Tribunal had taken into consideration G.O. No. 3199, as one of 
the relevant factors influencing its decision reversing the Regional Transport Autho= 
rity’s and that it had misconstrued the judgment in W.P. No. 18 of 1957 as holding 
that the Government had powers to issue the said Government Order by virtue of 
section 43-A (2) of the Act, whereas the judgment had actually held that the Govern- 
ment Order was vitiated and was unlawful because of lack of notice to Raman and 
Raman, and that the decision of the State Transport Appellate Tribunal had 
become vitiated by taking into consideration the Government Order which had been 
declared to be ultra vires by this Court and by misconstruing the High Court’s decision 
on the point. So, on 8th November, 1957, he allowed the petition, issued a writ of 
certiorari, and set aside the orders of the State Transport Appellate Tribunal, dated 
13th May, 1957, and directed the appellant to pay the costs of Raman and Raman. 

is appeal is against that order. 


I have perused the records and heard the learned counsel on both sides and 
the learned Government Pleader for the Government. Mr. G. R. Jagadisan, 
learned Counsel for the appellant, attacked Rajagopalan, J.’s order as wrong and 
passed without jurisdiction as Raman and Raman had no locus standi to file the writ 
ees and on wrong grounds, like G. O. No. 3199 being invalid and the 
state ‘Transport Appellate Tribunal acting illegally in acting on it and miscon- 
struing the judgment of Rajagopalan, J., in W.P. No. 18 of 1957 reported in Raman 
dnd Raman, Lid. v. The State of Madras}, He wanted it to be set aside in toto and 
the State Transport Appellate Tribunal’s order restored in full. The learned 
Government Pleader was only anxious that G. O. No. 3199, which, according 
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to him, was only a general order, and not one passed in favour of the 
appellant or any other person individually, should be held to be within the powers 
of the Government under section 43-A (2) of the Act and to be binding on 
all the transport authorities and tribunals, and should be held valid, despite 
failure of notice to Raman and Raman, before passing it. He urged that the 
Government was concerned only with this, and was not concerned with 
whether the State Transport Appellate Tribunal’s order granting variation and 
extension to the appellant was confirmed or reversed or modified, or whether any 
other body, like Raman and Raman, was given the new route if they deserved 
it under the rules. Mr. M. K. Nambiar, learned counsel for Raman and Raman 
urged that Rajagopalan, J.’s order quashing the State Transport Appellate Tribunal’s 
order was perfectly valid and ought not to be disturbed in the least, that G. O. 
No. 3199 was invalid in toto owing to the Government’s acting improperly 
in receiving and acting on the representations of a party before a Tribunal like the 
Regional Transport Authority, constituted under the law, and that the State Trans- 
ports Appellate Tribunal’s order was vitiated by its misconstruction of the judg- 
ment of the Rajagopalan, J., in W.P. No. 18 of 1957, thinking that he had held that 
the Government had authority to issue the Government Order whereas he had held 
that the Government Order was illegal and ulira vires,and was also vitiated by the 
State Transport Appellate Tribunal taking new materials not before the Regional 
Transport Authority into consideration, like G. O. No. 3199 sanctioning 
a new route and filling up a lacuna and making it impossible for the route to be 
assigned to the appellant, and referring to the judgment of Rajagopalan, J., in W.P. 
No. 18 of 1957 and going Aiei in its construction without giving notice to Raman 
and Raman, which had been allowed to make representations before it, that it was. 
going to take these new facts into considerations. He urged that if notice had been 
given, Raman and Raman would have shown the Government Order to be invalid 
that it had been held to be invalid by this Court in W.P No. 18 of 1957, and would 
have prevented the misconstruction of the judgment in W.P. No. 18 of 1957 by the 
State Transport Appellate Tribunal. Of course, he urged that Raman and Raman 
had locus standi to file the writ petition, as it was aggrieved by the order of the State 
Transport Appellate Tribunal in granting the variation and extension to its rival 
which had come into the field later than itself, and had no sector qualification, like 
it, he urged also that Raman and Raman had been allowed by the State Transport 
Appellate Tribunal to make representations before it despite its failure to make 
representations before the Regional Transport Authority under the second notifica- 
tion under section 57, which failure too he attributed to the Regional Transport 
Authority’s failure to send notice to Raman and Raman, a registered transport concern 
entitled to be given a copy of that notification. 


I shall first discuss the question of locus standi of Raman and Raman to file the 
writ petition. Mr. Jagadisan urged that because Raman and Raman had failed 
to make a representation under section 57 (3) of the Act in reply to the second 
notification under section 57, no representation by it in connection with the 
appellant’s application for extension and variation could be considered by the 
Regional Transport Authority under section 57 (4), and that, as the State Trans- 
port Appellate Tribunal had only the same jurisdiction as the Regional Transport 
Authority, it could not also consider any representation by Raman and Raman 
regarding the variation and the extension, and that the mere fact that it allowed 
it to make a representation before it as an act of grace would not make it a party to 
the proceedings or entitled to notice regarding new matters taken into consideration 
by the State Transport Appellate Tribunal, like G. O. No. 3199 and the 
Judgment in W.P. No. 18 of 1957, or make it have a legal or statutory grievance 
sufficient to file a writ because of alleged prejudice and loss caused by the State Trans- 
port Appellate Tribunal’s order granting the appellant the variation and extension. 
He pointed out that the Supreme Court has laid down in Veerappa Pillai v. Raman 
and Raman, Lid and others1, as follows : 





1. (1952) S.C.J. 261 : (1952) 1 M.L. J. 806: (1952) S.C.R. 583 at 595 and 596. 
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“The Motor Vehicles Act is a statute which creates new rights and liabilities and prescribes an. 
elaborate procedure for their regulation. No one is entitled to a permit as of right even if he satisfies. 
all the prescribed conditions. The grant of a permit is entirely within the discretion of the Transport 
Authorities and naturally depends on several circumstances which have to be taken into account.. 
The Regional Transport Authority and the Provincial Authority are entrusted under section 42 with 
this power. They may be described as administrative bodies exercising quasi-judicial functions in 
the matter of grant of permits. . . . . . . Thereis a general provision of section 43-A that 
the Provincial Government may issue such orders and directions of a general character as it may 
consider necessary to the Provincial Transport Authority or a Regional Transport Authority in res- 
pect of any matter relating to road transport ; and such transport authority shall give effect to such 
orders and directions. ere is, therefore, a regular hierarchy of administrative Bodies established 
to deal with the regulation of transport by means of a motor vehicle. Thus we have before us a. 
complete and precise scheme for regulating the issue of permits, providing what matters are to be- 
taken into consideration as relevant and prescribing appeals and revisions from subordinate bodies 
to higher authorities. The remedies for the redress of grievance or the correction of errors are found 
in the statute itself and and it is to these remedies that resort must generally be had. As observed. 
already, the issue or refusal of permits is solely within the discretion of the transport authorities and 
it is not a matter of right.” 


Mr. Nambiar, for Raman and Raman, urged that these observations applied 
to the state of affairs before the Constitution of India came into force and have been changed 
or at least modified after the Constitution came into force as can be seen from the ruling 
of a Bench of this Court in C.S.S. Motor Service v. State of Madras, where Rajamannar, 
G.J., and Venkatarama Ayyar, J., as he then was, have held that, under the Indian 
Constitution, the right to carry on business is one of the freedoms expressly protected 
under Article 19(1) (g), and that the citizens have a right to ply motor vehicles on 
the public pathways and that any infringement of that right, even ifit is by the 
Legislature, can be justified only if it falls within the scope of Article 19(6), and that 
the grant or refusal of permits by the transport authorities in all its stages, including 
an order under section 64-A, is a judicial act, and the Provincial Government should 
frame rules laying down the principles on which the selection from among the appli-- 
cants is to be made, and such rules must be, as required by Article 19(6), reasonable- 
and in the interests of the public, and the rules so laid down should be followed by 
all transport authorities, inc'uding the Government, acting under section 64-A with-- 
out any discrimination and that the decision of the transport authorities granting 
or refusing to grant permits are liable to be reviewed by the Court and be set aside 
if they are unreasonable, arbitrary or discretionary. Mr. Jagadisan urged that 
this latter ruling has not affected the observations in Veerappa Pillaiv. Raman & Raman, 
Ltd., and others®, and has only added to them certain other observations. I agree,. 
though the additions are very significant and affect the scope of original observations. 
materially. 


Mr. Jagadisan then relied on the rulings of Benches, of the Orissa High Court 
in Raghunath Painatk v. S. T. A. Orissa®, of the Rajasthan High Court in Dholpur Co-. 
operative T. S M. Union v. Apea Authority*, and of the Nagpur High Court in 
M. M. T. Association v. M. T. Service’, which have held that where a person has not 
filed a representation to the notification under section 57, he has no right to make 
any representations before the Regional Transport Authority against the applica- 
tion for the grant of the permit, and that he has no right to do so in appeal also, and 
argued from this that, as Raman and Raman has no legal or statutory right to make 
such a representation before the Regional Transport Authority or the State Trans- 
port Appellate Tribunal, it could not be deemed to have a statutory or legal 
grievance or to be “ an aggrieved party ” entitled to file a writ in this Court, what-- 
ever its financial loss might be by the permit being granted to its trade rival, and 
that the State Transport Appellate Tribunal’s act of grace permitting Raman and 
Raman to make representations before it in the revision petition filed by the 
appellant would not take it a factual party, as held erroneously by Rajagopalan, J., 
and entitled to filea writ. He added that, as the Supreme Court has held in. 
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Charanjit Lal v. The Union of Indiat, The State of Orissa v. Madan Gopal Rungta*, 
Harivishnu Kamath v. Syed Ahmed?, and New Prakash Transport Co., Lid. v. New Suvarna 
Transport Co., Ltd.4, even though writ can be issued under Article 226 for purposes 
other than the enforcement of fundamental rights, the concluding words of the 
Article have to be read in the context of what precede the same, and the existence 
.of a right is the foundation of the exercise of the jurisdiction of the Court under this 
Article. He also relied on the ruling of the King’s Bench in ex parte Stott’, and 
urged that whether the order of the State Transport Appellate Tribunal, was 
reasonable or unreasonable, legal or illegal ,valid or invalid, Raman and Raman 
‘was not a person who was aggrieved under the law, and was, therefore, not entitled 
to apply for a writ of certiorari. He relied on Paragraph 265, Volume 11 of Halsburys’ 
‘Laws of England (Third Edn.) and on the following observation therein : 


“ Although the order is not of course, it will, though discretionary, nevertheless be ted ex 
„debito justitiae to quash the proceedings which the Court has the power to quash where it is shown that 
the Court below acted without jurisdiction, or in excess of jurisdiction, if the application is made 
by an aggrieved parcy and not merely by one of the public, and if the conduct of the party applying 
has MOE bec such as to disentitle him to relief and this is the case even though certiorari is taken away 
by statute and though there is an alternative remedy.” 


He relied also on the Paragraph 119 of the same volume and on the following 
observations therein : 

“ Where the proceedings are regular upon their face and the inferior tribunal had jurisdiction, 
the superior Court will not grant the order of certiorari on the ground that the inferigr tribunal had 
misconceived a point of law. When the inferior tribunal has jurisdiction to decide a matter, it cannot 
(merely because it incidentally misconstrues a statute or admits illegal evidence or rejects legal evi- 
dence or misdirects itself as to the weight of the evidence or convicts without evidence) be deemed to 

exceed or abuse its jurisdiction.” 
He also relied on the following passage in Cases in Constitutional Law by Keir and 
Lawson, (1954 Edn.) of pages 335 and 336 :— 


“ Can a person entrusted with a discretion be held to surrender his discretion if he conforms to a 
policy or rules laid down by a superior authority or even the Government itself ? Obviously, if the 
‘superior authority or the Governmént embodies its policy or rules in legislation which it has power 
to make, the subordinate must obey. He does not suttender his discretion because the limits of his 
discretion have been changed. Otherwise, it seems that although he surrenders his discretion and 
acts ineffectually, if he actually obeys the order of a superior (Simons Motor Union, Ltd. v. Minister of 
Labour’, he acts lawfully and effectually if he conforms freely to the policy of the Government.” 


He relied also on a ruling of a Bench of this Court consisting of Rajamannar, 
‘C.J., and Rajagopala Ayyangar, J., in Anjaneya Motor Transport v. State of Madras’, 
where it has been held that simply because a person makes a representation beyond 
time, he does not become in any sense a party to the proceedings entitled to notice 
and hearing of the revision or appeal, and that the knowledge of the appellate or 
revisional authority as to the existence of a person whose rights may be affected 
has really no bearing upon right of such a person to notice. 


After a very careful consideration of the entire matter, I have no doubt what- 
‘ever that Raman and Raman had locus standi to file the Writ Petition No. 467 of 
1957, as held by Rajagopalan, J. The Supreme Court has held in the Harwishnu 
Kamath v. Syed Ahmed ad. others®, that a writ of certiorari will issue when an inferior 
Court or tribunal acts without jurisdiction or in excess of it or fails to exercise it ; 
(2) when it acts illegally in the exercise of its undoubted jurisdiction, as when it 
decides without giving an opportunity to the parties to be heard, or violates, the 
pone of natural justice ; and (3) when there is a manifest error apparent on the 
ace of the proceedings, e.g., when its decision is based on clear ignorance, or dis- 
regard of the provisions of law. As found in the passages from Halsbury quoted 
-above, any aggrieved pariy can file a writ. I cannot agree with Mr. G. R. Jagidisan’s 
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contention that the grievance, though real, cannot be recognised if it is not a statu- 
tory grievance. Nor can I agree with Mr. Nambiar that any member of the public 
even without a grievance can file a writ. This. latter contention will lead to extra- 
ordinary results. If it is accepted, any Court-bird can file a writ attacking the 
correctness of a judgment in which he is not interested in the least. Mr. Nambiar 
urged that writs by any citizen can be allowed attacking the legality and validity 
of a cabinet. This is somewhat doubtful. In In re P. Ramamurthi!, a writ by a 
citizen and a legislator against the nomination of Sri C. Rajagopalachariar and 
three others of the Madras Legislative Council, was held to be not maintainable by 
a Bench of this Court. The Bench remarked that infringement of mere 
political rights in general was no ground for the issue of a writ and that a personal 
individual grievance was essential. That is why in the passages from Halsbury, 
we find the phrase “‘ if the application is made by an aggrieved party and not 
merely by one of the public ”. 

Mr. Jagadisan’s contention that a grievance must not only exist but must be 
statutory to enable an aggrieved person to file a writ does not also appeal to me. 
That will be extending the theory of damnum sine injuria beyond justifiable limits. 
Unless a statute says that a particular injury will not be recognised as an injury, 
the grievance will still be a legal grievance. Here, no statute says like that. All 
that section 57 (4) of the Motor Vehicles Act says is that no representation in 
connection with an application referred to in sub-section (3) shall be considered 
by the Regional Transport Authority unless it is made in writing before the appointed 
day and unless a copy thereof is furnished simultaneously to the applicant by the 
person making representation. It specifically prohibits only the Regional Trans- 
port Authority to consider such representations. It does not even prohibit the 
appellate or revisional authority, the State Transport Appellate Tribunal, or the 
Government, from considering such representations themselves, if made to them. So, 
even if I hold against Mr. Nambiar’s contention that Raman and Raman did make 
a representation under section 57 (3) on 24th February, 1956, in answer to the first 
notification under section 57, because though alleged by Raman and Raman in its 
affidavit in W.P. No. 18 of 1957 and not specifically refuted by the appellant, there 
is no sufficient proof of it, still the fact remains that Raman and Raman did make a 
representation to the appellant’s application in answer to the notification under sec- 
tion 47 and might be excused for not knowing that a second notification under 
section 57 would follow. This isa curious case where the Regional Transport 
Authority erroneously published the notification under section 57 first, and then the 
notification under section 47, and then again another notification under section 57. 
Again, there is the fact that though the Regional Transport Authority’s resolution 
dated gist May, 1956, under section 47, not to recommend the variation or exten- 
sion applied for by the appellant, was not communicated officially to the appellant 
or to Raman and Raman or to Sri Rama Vilas Service, I agree with Mr. Nambiar 
that all the parties must have known about it unofficially from the Regional Trans- 
port Authority’s office, and that Messrs. Varadan and Thyagaraja Pillai put in their 
petitions to the Government recommending the route refused to be recommended 
by the Regional Transport Authority, and the appellant put in his petition later on, 
and Raman and Raman rested happy and inactive because the Regional Transport 
Authority had not recommended the extension and variation asked for by the 
appellant. Naturally, Raman and Raman would not have expected any different 
order from the Regional Transport Authority, under section 57, even if it had 
suspected that a second notification under section 57 would issue. As it expected, 
the Regional Transport Authority, by its order dated 26th July, 1956, rejected the 
application of the appellant for the variation and the extension. Raman and Raman 
must have known about this too, and must have been doubly lulled into inactivity 
thereafter. Raman and Raman was not proved to be aware of the petitions of 
Messrs. Varadan and Thyagaraja Pillai and by the appellant to the Government. 
No notice was given to it regarding them, nor could it have expected a petition by 
a party, in a matter directly pending before a quasi-judicial tribunal, like the 
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Regional Transport Authority, to be entertained by the Government, as it would 
have been improper. Again, when the appellant filed a revision petition before the 
State Transport Appellate Tribunal to set aside the order of the Regional Transport 
Authority rejecting its application for variation and extension, Raman and Raman, 
coming to know of it, intervened and was alowed by the State Transport 
Appellate Tribunal to make its representations against the appellant’s revision peti- 
tion. Though Mr. Jagadisan urged that the State Transport Appellate Tribunal 
had no jurisdiction to to do so, and that, even if it had jurisdiction, it was only an 
act of grace and would not make Raman and Raman a party to the proceedings, 
there is no doubt in my mind that the State Transport Appellate Tribunal had 
ample powers to allow Raman and Raman to make representations in the revision 
BOR especially when the representations were in support of the order sought to 
set aside, and the State Transport Appellate Tribunal must also be presumed to 
have the inherent power to allow such representations by parties interested, in 
the absence of any provision of law prohibiting it. The scheme of the Motor 
Vehicles Act is to invite objections and representations and not to stifle them. Each 
case has to be decided on its own facts. The State Transport Appellate Tribunal had, 
as Rajagopalan, J., held, made Raman and Raman factually a party to the revision 
petition, and had even communicated a copy of its order to it. I do not think that 
the State Tr rt Appellate Tribunal was so strictly bound by section 57 (4) as 
to make the prohibition therein regarding the Regional Transport Authority h 
any representation applicable to the State Transport Appellate Tribunal also, 
Such penal clauses must be strictly construed. As held in Veerappa Pillai v. Raman 
and Raman, Ltd., and others1, relied on by Mr. G. R4 Jagadisan himself, the Regional 
Transport. Authority and the State Transport Appellate Tribunal are 
administrative bodies oe quasi-judicial functions in the matter of the grant 
of permits, and as held in C. S. S. Motor Service v. State of Madras*, relied on by Mr. 
Nambiar, the grant or refusal of permits by the transport authorties in all its stages 
is a judicial act, and the decisions of the transport authorities granting or refusing 
ta grant permits are liable to the reviewed by this Court and set aside, if they are 
unreasonable, arbitrary or discriminatory. As the State Transport Appellate Tri- 
bunal was a quasi-judicial body, and its order in revision a judicial act, it follows that 
its admitting additional evidence, like Government Order 3199 and the judgment 
in W.P. No. 18 of 1957, without notice to Raman and Raman, which it had allowed 
to intervene and e representations, entitled Rajagopalan, J., at the instance of 
Raman and Raman, the aggrieved party, to issue a writ of certiorari on the grounds 
mentioned in Harivishnu Kamath v. Syed Ahmed and others*, as the decision of the State 
‘Transport Appellate Tribunal, upsetting the Regional Transport Authority’s de- 
cision, and relying on Government Order 3199 and the judgment in W.P. No. 18 
of 1957, without giving an opportunity to Raman and Raman to be heard, violated 
the principles of natural justice, and the State Transport Appellate Tribunal also 
committed a manifest error apparent on the face of the proceedings in construing 
Rajagopalan, J:’s judgment in W.P. No. 18 of 1957 as holding that the Government 
had a valid right to issue Government Order 3199 whereas, Rajagopalan, J., had 
held just the contrary, and had held the Government Order to be illegal, because 
of want of notice to Raman and Raman, Sri Rama Vilas Service, etc., and the 
violation of the principles of natural justice. 

Mr. Jagadisan then relied on the conduct of Raman and Raman disentitling 
it from filing the writ. This was a belated contention based on the passage from 
Halsbury cited above, that a writ of certiorari will issue only if the conduct of the 
party applying has not been such as to disentitle him to relief. I see nothing in 
the conduct of Raman and Raman, by which is meant its not filing representations 
before the Regional Transport Authority in answer to the second notification under 
section 57, disentitling it from getting a writ of certiorari. So, I hold that Raman 

and Raman had locus standi to file the writ. 
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The next contention of Mr. Jagadisan was that, even so, the order of the State 
Transport Appellate Tribunal did not deserve to be quashed, as it had not 
misconstrued the judgment of Rajagopalan, J., ia W.P. No. 18 of 1957, and, even 
if it had miscon trued it, it had not relied on it as one of the important pillars for 
its judgment but had only mentioned it as one of the reasons, and because it was bound 
to obey the directions in Government Order 3199, or at least, the general direction 
therein sanctioning the new route from Kodavasal to Koradachery and the exten- 
sion of the route from Kumbakonam to Kodavasal, in consultation with the 
Transport Commissioner. I cannot agree. The State Transport Appellate 
Tribunal did misconstrue the judgment of Rajagopalan, J., in W.P. No. 18 of 1957 
regarding the validity of Government Order 3199. Rajagopalan, J., who delivered 
the judgment in W.P. No. 18 of 1957, was himself the Judge who disposed of W.P. 
No 467 of 1957 now under appeal, and he considered in his judgment in this writ 
petition his finding regarding Government Order 3199 in his judgment in W.P. 
No 18 of 1957 and held, quite rightly, that he had held Government Order, 3199 
as vitiated, invalid and illegal in W.P. No. 18 of 1957, whereas the State Transport 
Appellate Tribunal had remarked that the High Court held in W.P. No. 18 of 1957 
that the Government had powers to issue the said Government Order by virtue of 
section 43-A (2) of the Act, just the reverse of what was held actually. Thus, the 
State Transport Appellate Tribunal committed a manifest error apparent on the 
face of the aie be regarding the finding in W.P. No. 18 of 1957 concerning 
Government Order 3199, and this error was based on clear ignorance, and, so 
Rajagopalan, J., was perfectly justified in issuing a writ of certiorari. 

As regards the argument that the entire Government Order 3199, was binding 
on the State Transport Appellate Tribunal, that also cannot be upheld. It is only 
a valid Government Order that will be binding on the quasi-judicial tribunals consti- 
tuted under the Motor Vehicles Act, and not invalid Government Orders or invalid 
parts of Government Orders. Rajagopalan, J., had in W. P. No. 18 of 1957, re- 
fused a writ of prohibition to the Regional Transport Authority to provide for any 
anticipated breach of its legal obligations, as he did not expect it to treat Government 
Order 3199, held by him to be illegal and invalid at least in parts, as wholly legal 
and valid. As Mr. Nambiar rightly urged, if the State Transport Appellate Tribunal 
had not, out of ignorance, misconstrued the judgment of Rajagopalan, J., in W.P. 
No. 18 of 1957 as holding Government Order 3199 to be valid, and within the powers 
of the Government under section 43-A (2) of the Act, it is inconceivable that it would 
have differed from the finding of Rajagopalan, J., and held it to be wrong, and acted 
on the Government Order as valid, whatever the powers of this Bench might be to 
doso. I shall later on discuss how far, in my opinion, Government Order 3199 would be 
valid even though notice was not given to Raman and Raman and Sri Rama Vilas 
Service. I entirely agree with Rajagopalan, J., that it was certainly not valid when 
it restricted the extension and variation to two buses. I would also held that it 
was invalid in another respect, viz., in extending the route Tanjore-Kumbakonam, 
held by the appellant, without considering the advisability of extending the route 
Kumbakonam to Kodavasal, held by Raman and Raman and Sri Rama Vilas 
Service though the latter would be the more natural thing to do, as it formed part 
of the sector. 


Mr. Jagadisan urged that as the State Transport Appellate Tribunal had 
relied on the judgment in W.P. No. 18 of 1957, misconstruing it, only as one of the 
reasons for its order for setting aside the order of the Regional Transport Authority 
and for granting the appellant the extension and variation sought for, and as it was 
not clear that this reason had influenced it materially, there was no need for 
Rajagopalan, J., to interfere and quash the State Transport Appellate Tribunal’s 
order by issuing a writ of certiorari. This argument cannot hold good. A Bench 
of this Court, consisting of Rajamannar, C.J., and Somasundaram, J., has held in 
W.A. No. 35 of 1955 as follows :— 

“ In our opinion, the principle enunciated by Rajagopala Ayyangar, J.,in that decision applied 
to this case and that-principle is this : “ When more than one reason is given and when one of them, 
which from the language of the order appears to be substantial and has been taken into consideration, 
it is impossible for the court to sustain the order on the ground that it was really the valid reason that 
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effectively operated to bring about the decision and not the invalid one. This principle has the high 
authority of the Judicial Committee ın Li Hong Mi v. Attorney-General for Hongkong?. 


For relying on the misconstrued judgment in W.P. No. 18 of 1957 alone, the 
State Transport Appellate Tribunal’s order deserves to be quashed, as it was an 
error apparent on the face of the record and it materially influenced it in arriving 
at its decision. 


But there was another vital error committed by the State Transport Appellate 
Tribunal, viz., its relying on the invalid portions of Government Order 3199. Mr. 
Jagadisan could not, of course, urge that the State Transport Appellate Tribunal 
should have held the Government Order to be legal and valid, despite Rajagopalan, 
J.’s finding to the contrary. He could only urge that the State Transport Appellate 
Tribunal was entitled to ingnore the Government Order and the judgment in W.P. 
No. 18 of 1957 and proceed to dispose of the revision petition on other grounds. 
But that was not what the State Transport Appellate Tribunal, did, and this 
argument will not, therefore, help Mr. Jagadisan in this appeal. 


There was a third error committed by the State Transport Appellate Tribunal, 
viz., in acting on new materials not before the Regional Transport Authority, like 
Government Order 3199 and the judgment in W.P. No. 18 of 1957, for deciding the revi- 
sion petition. Mr. Jagadisan urged that Rajagopalan, J., had in several writ petitions 
including the one under appeal, held that when the existence of the new material 
was known to the other party, the failure to give notice to the party ‘before using 
it will not vitiate the judgment. I cannot agree. A Bench of this Court, consisting 
of Rajamannar, C.J., and Somasundaram, J., has held, in W.A. No. 35 of 1955, 
that the reception ofsuch new evidence without notice to the party affected and 
giving it an opportunity of rebutting any adverse statement contained therein, or 
inference therefrom, would vitiate the judgment. The Bench held it in an appeal 
from the judgment of Rajagopalan, J., himself, and set aside the observation of 
Rajagopalan, J., to the contrary. The learned Chief Justice relied on the decision of 
the King’s Bench in Rex v. Architects’ Registration Tribunal ex parte Fuggar*, where it was 
held that it was improper for a tribunal which acted in a quasi-judicial capacity to 
consider and give weight to evidence contained in such documents. Mr. Jagadisan 
urged that in the case in the writ appeal, the new material consisted of electric bills, 
etc. and not a mere judgment of this Court and of a Government Order as in this 
case, and, so, the judgment in the writ appeal would not apply to the facts of this 
case, and that Government Orders and judgments of this Court are not really new 
matertals and that even learned Judges of this Court use rulings not intimated to 
either side for supporting their decisions. I cannot agree. Even regarding judg- 
ments and inference drawn therefrom, in my opinion, parties must be given an 
opportunity to have their say. It is well-known that judgments can be construed 
rightly or wrongly, and, at any rate, differently. Even in this case, the learned 
counsel on either side have construed certain judgments differently in their own 
favour. I, for one, would therefore, not advocate even judges using rulings to 
support their decisions without bringing them to the notice of the parties and 
hearing what they have to say about them. In my opinion, the principle audi 
alteram partem the corner-stone of both law and natural justice, requires it. Government 
Order 3199 was admitted not to have been published in any gazette, and Mr. 
Nambiar vehemently urged that not only Raman and Raman had no notice of it, 
when it was issued, but could not even get a copy of it for a long time after it was 
issued, 

‘Then it was urged by Mr. Jagadisan that Government Order 3199 was issued by the 
Government in exercise of its powers under section 43-A (2) and that this Government 
Order was an administrative order asheld by Rajagopalan, J., himself, and was not liable 
to be held to be invalid, in whole or in part, by this Court. He relied on the ruling 
of Rajagopalan, J., himself in W.P. Nos. 259, 757 and 758 of 1955 to that effect, and 
also on the rulings of a Bench of the Hyderabad High Court in M. Anantaramiah v. 
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R. Venkata Rainam1, on the Full Bench ruling of the Allahabad High Court im 
Mahbulunnissa v. Union of India3, and on the Bench rulings of the Allahabad High 
Court in Jyoti Sarup v. Board of Revenue, U. P.*, Ramaesh Chandra v. Principal, B. B. I. 
Ccllege 4, and Keshab Chandra v. Inspector of Schools*, and on the second passage from 
Halsbury quoted already, and urged that Rajagopalan, J., should not have inter- 
fered with the order of the State Transport Appellate Tribunal, however wrong in 
law and in fact, when it was based on the administrative order contained in 
Government Order 3199 which it was bound to obey and implement. I cannot 
agree. The State Transport Appellate Tribunal, being a quasi-judicial tribunal, like 
the Regional Transport Authority, was bound to obey only lawful Government. 
Orders and not invalid Government Orders or invalid parts of Government Orders. 
Rajagopalan, J., had not interfered with Governm-nt Order 3199 itself and issued 
a writ of mandamus or certiorari to the Government about it. He had in fact 
dismissed W.P. No. 18 of 1957, praying for a writ against the Government. But 
when a quasi judicial tribunal like the State Transport Appellate Tribunal, acted 
on the invalid Government Order, he rightly interfered by way of a writ of 
certiorari and quashed the order of the State Transport Appellate Tribunal. That. 
he had the .right, and, indeed, the duty todo. None of the rulings relied on by 
Mr. Jagadisan would prevent it. 

Mr. Jagadisan’s contention that Raman and Raman, having failed in W.P. 
No. 18 of 1957 and having not appealed against it, should not be allowed to agitate- 
against the findings of Rajagopalan, J., regarding the admission of new material 
known to the party, the Government Order pane administrative order, etc., will 
not hold good. As Rajagopalan, J.’s views in this matter have been overruled by 
a Bench of this Court in W.A. No. 35 of 1955, Raman and Rafnan can, under the 
law, rely on the Bench ruling in favour of its contentions. 

Then Mr. Jagadisan urged that Mr. Nambiar was wrong in contending that 
the State Transport Appellate Tribunal should not have granted the appellant the 
extension and the variation, as there was no administrative sanction for the extended. 
and varied route by the Transport Commissioner, as required by the Government 
Orders referred to above, as that was merely an administrative detail with which 
Courts are not concerned, and the Regional Transport Authority and the State 
Transport Appellate Tribunal had ample power to allow the extension and varia- 
tion even in the absence’ of a recommendation to the Transport Commissioner by 
the Regional Transport Authority, and approval by him of the variation and 
extension, and that, in this case, Government Order 3199 specifically allowed the 
extension and variation after consultation with the Transport Commissioner, and that part 
of the Government Order would hold good, and the State Transport Appellate 
Tribunal could pass fresh orders in the revision petition in the place of the order 
quashed by Rajagopalan, J. Mr. Nambiar urged that this argument was wrong, 
and that this Court has no power in a writ petition to remand that matter for fresh 
disposal, or to direct the State Transport Appellate Tribunal to re-hear the matter 
and give a fresh decision, and that the State Transport Appellate Tribunal could 
not grant the variation and extension without the Transport Commissioner’s. 
having granted administrative sanction, any more than a house which does not 
exist can be rented out to a tenant by a Court. He also contended that in this 
writ appeal we cannot consider the legality and validity of Government Order No. 
3199 in whole or in part. I am of opinion that this Court has got the right to. 
consider the decision of Rajagopalan, J., about the validity of Government Order 
3199 or any part of it, as urged by Mr. Jagadisan, though the State Transport 
Appellate Tribunal had no such power. 

The Government, no doubt, committed three grave errors when passing 
Government Order 3199. Firstly, it entertained, in my opinion, improperly, a 
petition from the appellant regarding extension and variation for its two buses 
when the matter was pending before the Regional Transport Authority and the 
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State Transport Appellate Tribunal, though it may be that the appellant 
had known about the rejection of its petition by the Regional Transport 
Authority. While the Government had powers under section 43-A (2) to 
open any new route, like the route from Kodavasal to Koradachery or to extend 
any existing route, like the Tanjore—Kumbakonam route to Kodavasal or 
Koradachery, or the Kumbakonam—Kodavasal route to Koradachery, or to 
permit additional stage carriages or to reduce the number of stage carriages 
‘on any specified route, under section 42-A (2), as urged by Mr. Jagadisan, it 
had no right to say that two buses alone should ply on the extended or varied or new 
route. That was a matter for the Regional Transport Authority and the State 
‘Transport Appellate Tribunal to decide. Nor did it have the power to take a peti- 
tion from a party whose petition was pending before the quasi-judicial tribunals, 
and by-pass those quasi-judicial ‘ribunals by passing orders itself without even giving 
notice to Raman and Raman and Sri Rama Vilas Service, who were providing road 
transport facilities along or near the proposed route. Nor did it have the power to 
‘decide for itself that only the Tanjore—Kumbakonam route, held by the appellant 
‘should be extended to Koradachery, and not the Kumbakonam—Kodavasa\ route 
held by Raman and Raman and Sri Rama Vilas Service. By entertaining the 
application of the appellant when its petition for extension and variation was 

ending before the Regional Transport Authority and the State Transport Appel- 
tote Tribunal, and by disposing of the application in a way favourable to it by 
extending the route T'anjore—Kumbakonam to Koradachery and by restricting it to 
two buses, the Government had acted improperly, and especially when there was 
no notice to Raman and Raman and Sri Rama Vilas Service, and the State Trans- 
port Appellate Tribunal, by acting on the illegal, invalid and improper Government 
‘Order 3199 had rendered its order in revision liable to be quashed by Rajagopalan, J., 
No doubt, the Government did not order the two buses to be given to the appel- 
lant. But, in the context that is what it intended to do, and the Regional Trans- 
port Authority’s notice dated 7th January, 1957 to the appellant and its peculiar 
wording would show it. The Government had no doubt, power, even without 
notice to any one, to sanction the new route Kodavasal—Koradachery. Mr. 
Nambiar urged that the Highway Engineer had not recommended that route as 
it was not fit for bus traffic. But that reason is unconvincing at any rate now. 
Not only had Raman and Raman applied for that route, and a revision peti- 
tion still pending before the State Transport Appellate Tribunal about the rejec- 
tion of its application, but the appellant is now running two buses daily along that 
route. ‘The proof of the pudding is in the eating and the running of the two buses 
from Kodavasal to Koradachery for the past so many months proves the fitness of 
the route for buses to run on it. 


Mr. Nambiar urged that portions of the Government Order 3199 cannot be 
‘separated, and the sanction of the new route Kodavasal to Koradachery held valid. 
Mr. Jagadisan contended that it can be done. I agree with Mr. Jagadisan. The 
test is whether the valid part makes sense and is separable, viable and sustainable. 
The Federal Court has observed in Shyamakant Lalv. Ram Bhajan Singh, relied on 
by Mr. Jagadisan as follows : 

“ Tr is well-established principle that if the invalid part of an Act is really separate in its oper- 
ation from the other parts, and che rest are not inseverably connected with it, then only such part is 
invalid, unless, of course, the whole object of the Act would be frustrated by the partial exclusion. 
If the subject, which is beyond the legislative power, is perfectly distinct from that which is within 
such power, the Act can be ultra vires in the former while intra vires in the latter. The test is said to 
be whether the statute with the in valid portions omitted would be substantially a different law as to the 
subject-matter dealt with by wh at remains from what it would be with the omitted portions forming 
part of it. See Rex v. Commonw ealth Court of Conciliation and Arbitration?” 


Applying that test, it isclear to me that the portion of Government Order 3199 which 

sanctioned the new route Kodavasal—Koradachery “in consultation with the Trans- 

port Commissioner” (which recitalis not attacked by Mr. Nambiar as false) will be 

valid, as it is separable, viable and sensible, while the portions relating to the extension of 
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the Tanjore—Kumbakonam route to Koradachery, instead of the Kumbakonam 
—Kodavasal route to Koradachery, and the restriction of the varied and extended 
route to two buses alone will be invalid, as interfering with the jurisdiction of the Regio- 
nal Transport Authority and the State Transport Appellate Tribunal in a matter 
pending before them and, without-even issuing notices to the affected parties. 


So, I agree with Rajagopalan, J.’s quashing in W.P.No. 467 of 1957 the State 
Transport Appellate Tribunal’s order in revision, but would direct the State Trans- 
port Appellate Tribunal to hear the matter afresh and give a fresh decision in the revi- 
sion petition, after hearing the representations of Raman and Raman about W.P. 
No. 18 of 1957 and G.O. No. 3199 the new materials, and acting only on the valid 
portion of G.O. No. 3199, namely, the sanction of the new route Kodavasal— 
Koradachery, and deciding for itself, whether the Tanjore—Kumbakonam route 
should be extended to Koradachery, or the Kumbakonam—Kodavasal route, 
should be extended to Koradachery, and to whom the new route or the extension 
should be granted. 


I agree with Mr: Jagadisan that this Court has got the power even in a writ 
petition, and even after quashing the order of the subordinate Court or tribunal, to 
direct the matter to be re-heard and decided afresh by it, and differ from Mr. 
Nambiar. The King’s Bench has held in Rex v. Northumberland Compensation 
Appellate Tribunal, Ex-parte Shaw}, relied on by Mr. Jagadisan as follows : 


“The Court of the King’s Bench has an inherent jurisdiction to control all inferior tribunals, 
not in an appellate capacity, but in a supervisory capacity. ` This control extends not only to seeing that 
the inferior tribunals keep within their jurisdiction but also to seeing that they observe the law. The 
control is exercised by means of s powa to quash any determination by the tribunal which on the 
face of it offends against the law. c King’s Bench does not substitute its own views for those of the 
tribunal as a court of appeal would do. It leaves it to the tribunal to hear the case again, and in » 

per case may command it to do so. When the King’s Bench exercises its Sobol ie the tri- 
Punals in this way, it is not usurping the jurisdiction which does not belong toit. Itis only exercising 
a jurisdiction which it has always had.” 


In my opinion, these observations will apply in full to the powers of a High Court, 
in India, in writ petitions. ae 

So, I would confirm Rajagopalan, J.’s order in the writ petitions and dismiss 
the appeal and would direct the State Transport Appellate Tribunal to dispose of 
the Revision Petition afresh, but would direct all the parties to this appeal, in the: 
peculiar circumstances, to bear their own costs. Advocate’s fee Rs. 250. 


As we have delivered differing judgments in W.A. No.125 of 1957, the matter- 
may be placed before the Honourable the Chief Justice for nominating a third Judge 
to hear the matter. 


When the appeal came on for hearing before the third Judge (Balakrishna 
Ayyar, J.) in view of the difference of opinion, the following Order was made by 


Balakrishna Ayyar F.—At this stage I am inclined to take the view which does, 
not completely coincide either with that of A. S. Panchapakesa Ayyar, J. or 
Basheer Ahmed Sayeed, J. 


This means that it will not be possible to have a majority opinion in accordance 
with which A.S. Panchapakesa Ayyar, J. and Basheer Ahmed Sayeed, J., can 
dispose of the appeal. As required by clause 36 of the Letters Patent, the papers 
will be placed before the Honourable the Chief Justice so that if he thinks fit 
to do so, a Bench may be constituted whose opinion will enable the appeal to be 
finally disposed of. 

Pursuant to the aforesaid order this writ appeal was heard by a Full Bench 
(Rajamannar, C.F., Ramachandra Ayyar and Ganapathia Pillai, 77.). 
LL acaaaaaaaaaaaaaaaaaaaaaaaaaħįĂÁ 

L L.R. (1952) 1 K.B. 338 at pages 346-347. 
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The Solicitor-General of India (C.K. Daphtary) for K.V. Venkatasubramania 
Iyer, T.R. Ramachandran, G. Ramaswami and S.M. Subramaniam, Advocates for the 
Appellant. 


The Attorney-General of India (M.C. Setalwad) for M.K. Nambiar and M. Natesan, 
Advocates for the first Respondent. 


The Additional Government Pleader (M.M. Ismail) on behalf of Respondents 
2 and 3. 
The Judgment of the Court was delivered by 
Rajamannar C.J.—This is an appeal from the Writ Petition No. 467 of 1957 
filed under Article 226 of the Constitution in the following circumstances. 
The appellants before us, Messrs. Swamy Motor Transport (Private), Limited, 
held permits to ply buses on the route Tanjore to Kumbakonam. They 
applied on 4th January, 1956, for a variation of the route to enable 
them to run two of their buses MDO 1081 and MDO irtoo, from 
Tanjore to Koradachery via Kumbakonam and Kodavasal. On receipt of this 
application the Regional Transport Authority published a notification under sec- 
tion 57 (3) of the Motor Vehicles Act. There are two other operators on the route 
Kumbakonam to Kodavasal, namely, M/s. Raman and Raman and Sri Rama Vilas 
Service Limited. Sri Rama Vilas Service sent a representation opposing the grant 
of variation. Raman and Raman allege that they also sent a representation but 
that has not been traced. It was pointed out that according to the procedure laid 
down by the Government, when an application for variation was received, 
there should first be a notification under section 47 of the Act. The original 
notification under section 57 (3) was therefore cancelled and a notification under 
ssection 47 of the Act was published on 14th March, 1956. Both Raman and 
Raman and Sri Rama Vilas Service sent in representations urging’ that there was 
no need for the extension and variation. On 21st May, 1956, the Regional 
Transport Authority, Tanjavur resolved no* to recommend the variation. The 
following is the resolution : RN j : ; 
“ Heard parties. Koradachery is connected by ` 1 (23 miles) with Tanjore and by the pro- 
variation the distance will amount to 45 mules vy bus. Further, existing facilities between 
umbakonam and Kodavasal are quite adequate and the proposed variation is not the best method 
of providing traffic facilities between Koradachery and Kodavasal in the public interest and hence 
variation not recommended.” 


The Regional Transport Authority thereafter published on 31st May, 1956, a formal 
notification under section 57 (3) regarding the application made by the appellants. 
for the variation. Sri Rama Vilas Service made representation against the grant 
of the variation but Mys. Raman and Raman do not appear to have filed afresh 
any such representation. On 26th July, 1956, the Regional Transport Authority 
hearing the appellants and the representations received from Sri Rama Vilas Service 
rejected the appellants’ . application as it considered that the grant of the variation 
and extension was not in the interests of the public. The order itself appears to have 
been communicated to the appellants on or about 1oth August, 1956. The appel- 
lants applied to the State Transport Appellate Authority for a revision of the order 
of the Regional Transport Authority. Meanwhile two members of the Madras 
Legislative Assembly addressed two letters to the Minister for Transport requesting 
the Minister to provide through facilities between Tanjore and Koradachery via 
Kumbakonam and Kodavasal as early as possible in the interests of the travelling 
public. There was no mention in these two letters of the application for the varia- 
tion made by the appellants. The Appellants themselves filed a petition in the 
Ministry for Transport praying that the Regional Transport Authority, Tanjore, 
may be directed to extend the existing service performed by their buses Nos. MDO. 
ro81 and 1100 from Tanjore to Koradachery via Kumbakonam and Kodavasal. 
It is sufficient to say at this stage that there was no reference to this petition in the 
application made by them to the Regional Transport Authority. The appellants’ 

etition to the Government was dated 6th August, 1956. This was after the Regional 

ransport Authority had passed the order rejecting the appellants’ application. 
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though technically the order had not been communicated to the appellants till four 
days later. The Government appear to have communicated a copy of the petition 
to the Deputy Transport Commissioner, State Transport Authority, Egmore, for 
report. That officer after a full enquiry brought to the notice of the Government that 
the Regional Transport Authority, Tanjore, had rejected the application made by 
the appellants and against its order the Se ate had preferred a revision petition 
to the State Transport Appellate Tribunal, Madras, and the matter was sub judice. 
The officer did not make any positive recommendation but left it to the Government 
to decide whether any variation should be granted. Thereupon the Government 
passed an order on 16th November, 1956 (G.O. Ms. No. 3199) which runs as follows : 

“Representations have been made to Government that the Public are Put to great inconvenience 
for want of through travel facilities between Koradachery and Kumbakonam, that there is no 
bus service on the sector between Kodavasal and Koradachery, a distance of about 7 miles, that 
if one wants to go to Koradachery one has either to go to Tirnvarur and then come by bus to 
A oradachery in a round about way or has to go to Nidamangalam, catch the train there and 
then go to Koradachery. It has been represented that there are five trains up and down on 
the route Tanjore to Nagapattinam (via) Nidamangalam, Koradachery and Tiruvarur, that they 
are not sufficient to serve the needs of the public and that additional bus facilities are quite 
essential between Kumbakonam, Tanjore and Koradachery (via) Kodavasal. It was therefore 
suggested that the existing route Tanjore to Kumbakonam may be varied as Tanjore to 
Koradachery (via) Kumbakonam and Kodavasal. The Government have carefully examined the 
representations with reference to the conditions specified in section 47 of the Motor Vehicles Act 
and in consultation with the T ort Commissioner, Madras, have decided that present route 
Tanjore to Kymbakonam should be varied as Tanjore-Koradachery (via) Kumbakonam and 
Kodavasal in respect of two buses. 

2. In exercise of the ers conferred by section 43-A (2) of the Motor Vehicles Act, 1939 

(Central Act IV of 1939) the Government of Madras hereby direct the Regional Transport Authority, 
Tanjore, to vary the existing route Tanjore to Kumbakonam as Tanjore to Koradachery (via) 
Kumbakonam and Kodavasal in respect of two buses.” 
Raman and Raman filed a petition under Article 226 of the Constitution (Writ 
Petition No. 18 of 1957) to issue a writ of mandamus directing the State of Madras 
and the Regional Transport Authority, Tanjore, to forbear from enforcing the above 
Government Order. That petition was disposed of by Rajagopalan, J., by his order 
dated znd April, 1957. He dismissed the petition on the ground that no writ of 
mandamus could be issued to the State because it had nothing further to do to give 
effect to the directions given in the said order and that no writ of mandamus could 
issue to the Regional Transport Authority in anticipation of a refusal by that autho- 
rity to consider the objections preferred by the petitioner before him. Neverthe- 
less the learned Judge examined at length the validity of the Government Order. 
His views may be briefly set out as they have a bearing on the contentions urged 
before us. 


(1) The Government in their above Order did not purport to grant expressly 
to the appellants herein a variation for their two buses, 


(2) The Government exceeded their jurisdiction conferred on them by 
section 43-A (2) when they purported to limit the use of a portion of the extended 
route, Kumbakonam to Koradachery, to two buses. 


(3) The failure of the Government to give an opportunity to Raman and 

to make his representations vitiated the exercise of the jurisdiction which 

the Government had to extend the route up to Koradachery, because, it offended 

the principles of natural justice. The learned Judge commented on the fact that 

the appellants before us had failed to disclose the pendency of the proceedings before 

the Regional Transport Authority with reference to the very two buses mentioned 

by them to the Government and that susequently the Government were made aware 

of the proceedings by the Deputy Commissioner in his report. The Government 

were also made aware that there were objections to the proposal to extend the route 
from Kumbakonam to Koradachery. i 


On 13th May, 1957, the State Transport Appellate Tribunal passed an order 
on the revision petition filed by the appellants before us, setting aside the order of 
the Regional Transport Authority and directing the authority to grant the variation 
applied for by the appellants in respect of two buses, MDO 1081 and 1100. It is 
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to quash this order that the writ petition out of which this appeal arises was filed by 
Messrs. Raman and Raman (Private) Limited. 


As it is this order of the State Transport Appellate Tribunal which is the 
subject of aout we shall deal with it in some detail. The Appellate Tri- 
bunal after giving a brief history of the case at the outset referred to the two letters 
of two Members of the Legislative Assembly to the Government and to the petition 
by the appellants themselves. He then set out the gist of the order of the Govern- 
ment dated 16th November, 1956, which has been extracted in full, earlier in this 
judgment. The Tribunal then referred to Writ Petition No. 18 of 1957 and to the 
dismissal of the said petition. He understood the High Court to have held 
therein that the “ Government had powers to issue the said G. O. by virtue of 
section 43-A (2) of the Act”. He did not mention the other important expression 
of opinion of Rajagopalan, J., that the said order of the Government was contrary 
to principles of natural justice as it was passed without notice to M/s. Raman and 
Raman. The Tribunal then went on to deal with the facts and circumstances 
bearing on the variation sought by the appellants. In his opinion the variation 
applied for was the most simple and the best to meet the traffic needs of the travelling 
public of Kumbakonam or any other place between Kumbakonam and Kodavasal 
and between Papanasam and Kumbakonam to go to Koradachery. He concluded 
thus : 


“ On a careful consideration of all the materials and contemtions and the representations, I feel 
satisfied that the variation asked for by the petitioner is quite reasonable and is in the best interests 
of the travelling public particularly of the people residing on the sector Kodavasal and Koradachery 
and between Kumbakonam and Kodavasal.” 


Rajagopalan, J., allowed Writ Petition No. 467 of 1957 and set aside the 
order of the Appellate Tribunal dated 13th May, 1957, on the sole ground that 
the Tribunal was in error when it took into account G.O. Ms. No. 3199 dated 
15th November, 1956, as one: of the relevant factors to be considered and that 
vitiated its final decision. A preliminary objection was raised before the learned 
Judge that the petitioners before him, namely, M/s. Raman and Raman were not 
entitled to invoke the jurisdiction vested in this Court by Article 226 of the Consti- 
tution inasmuch as they had failed to oppor the application of Swamy Transport, 
the appellants, at the proper stage ; but he overruled the objection. He held 
that the petitioner was a person aggrieved by the order of the Tribunal which con- 
ferred a benefit on the appellants to his detriment. Raman and Raman had been 
allowed to participate in the revision petition before the Tribunal and their 
objections were considered and rejected. In such circumstances Raman and Raman 
must be deemed to have been a party to the proceedings before the Tribunal and 
aggrieved by its order. After analysing the order of the State Transport Appellate 
Tribunal the learned Judge came to the definite conclusion that the Tribunal did 
take the Government Order above referred to as a relvant factor in determining the 
question in. issue before it. As the G. O. was an irrelevant factor and that was 
taken into consideration by the Tribunal, the exercise of the jurisdiction of the 
Tribunal was vitiated on that ground. 


Messrs. Swami Motor Transport Ltd., have filed the above appeal against the 
order of Rajagopalan, J. The appeal originally came on before a Division Bench of 
this Court consisting of Panchapakesa Ayyar, J. and Basheer Ahmed Sayeed, J. 
The learned Judges differed and delivered long and elaborate judgments in support 
of their respective views. Panchapakesa Ayyar, J., held that Rajagopalan, J.’s order 
should be confirmed. The learned Judge further directed the State Transport 
Appellate Tribunal to dispose of the revision petition filed by Messrs. Swami Motor 
Transport afresh. Basheer Ahmed Sayeed, J., disagreed with Rajagopalan, J., 
and held that the order of the Appellate Tribunal was not vitiated by reference 
to the Government Order. It wasa relevant factor to be taken into account. The 
Tribunal’s order was not based on a misconstruction of the order in Writ Petition 
No. 18 of 1957, In his view the appeal should be allowed and Rajagopalan, J.’s order 
set aside. On the question as to the legality and validity of the Government Order, 
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the learned Judges were not in agreement. According to Panchapakesa Ayyar, J.; 
the Government Order was not valid but Basheer Ahmed Sayeed, J., thought that 
it was perfectly valid. As the two learned Judges differed, the appeal was referred to 
a third learned Judge, Balakrishna Ayyar, J. After listening to learned counsel for 
sometime Balakrishna Ayyar, J., passed the following Order :— 

“ At this stage I am inclined to take a view which does not completely coincide either with that 
of A. S. Panchapakesa Ayyar, J. or Basheer Ahmed Sayeed, J. 

This means that it will not be’ possible to have a majority opinion in accordance with which 
A. S. Panchapakesa Ayyar, J. and Basheer Ahmed Sayeed, J., can dispose of the ap . As required 
by clause pe of the Letters Petent, the papers will be placed before the Honourable the Chief, Justice 
so that if he thinks fit to do so, a Bench may be constituted whose opinion will enable the appeal to 
be finally disposed `of.” ` 

Hence the appeal comes for disposal before this Full Bench. : 

At the outset we shall dispose of a preliminary point raised on behalf of the 
appellants by the learned Socilictor-General, namely, that Raman and Raman who 
applied to this Court for the issue of a writ of certiorari to quash the order of the State 
Transport Appellate Tribunal was not a person aggrieved by that order. The 
ground on which this objection was based is that Raman and Raman had not made 
a representation opposing the variation which was notified under section 57(3) of 
the Motor Vehicles Act. It must not, however, be overlooked that when the noti- 
fication under section 47 of the Act was published, a representation was filed by 
Raman and Raman on goth March, 1956. In effect this was a representation 
against the application made by Swami Motor Transport Limited, for variation. 
As mentioned above, there was first a notification under section 57 which was can- 
celled, and then a notification under section 47 and again a notification under sec: 
tion 57. Even assuming that technically it was necessary. for Raman and Raman 
to have made a representation at each stage with reference to each notification, 
there can be no doubt that substantially they did make a representation opposing the 
variation. This we think is the most material circumstance in deciding whether Raman 
and Raman could invoke the jurisdiction of this Court under Article 226. In our 
opinion, Raman and Raman were certainly persons aggrieved by the order of the 
Appellate Tribunal sought to be quashed. They had not only filed a represen- 
tation, after the notification under section 47, they were even allowed to put for: 
ward their view before the State Transport Appellate Tribunal. The fact that they 
were heard by the Appellate Tribunal itself shows that they were treated as persons 
aggrieved. In discvs ing the question when an applicant for a writ of certiorari can be 
said to be a person aggrieved, the Earl of Reading, C.J., observed thus in Rex v, 
Richmond confirming Ex parte Howitt): i 

“ The applicant does not, in my opinion, stand in the same category as a member of the public 
who may be said to have only a general interest in seeing that'the law is properly carried out. He had 
a particular interest in this subject-matter, and nothing can better show this than the fact that ht 
incurred the expense of instructing counsel to secure if he could the refusal of the confirmation and 
to contend that the confirming authority had no junsdiction. Bearing in mind that the applicant 
is a person who was entitled to appear and object as having this interest that he was ing on busi- 
ness as the licensee of premises in Richmond, I think the case comes within the decision of Rex v. 
Groom, Ex parte Cobbold” 2. . 
The learned Chief Justice quoted the following from the Judgment of Lord 
Alverstone, G.J., in that case: 

“ It is sufficient if they have a real interest in the decision of the Justices, and they have in this 

case. They took the point now raised before the Justices at the adjourned general annual licensin 
meeting and when the confirming order was made, and it would be too strong to say that they had 
not a sufficient interest in the matter to enable them to apply for the rule. ” 
The true principle is to determine whether the applicant has an interest dis- 
tinct from the general inconvenience which maybe suffered by the law being 
wrongly administered. Obviously Raman and Raman had such an interest. It 
was Raman and Raman who had filed Writ Petition No. 18 of 1957, challenging 
the validity of the Government Order. We overrule this objection. 

The main question appears to us to lie within a very narrow compass, namely, 
whether the impugned order of the State Transport Appellate Tribunal is vitiated 
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by any manifest error of law. The learned Solicitor-General contended that the 
‘Tribunal was a quasi-judicial authority which was competent to decide ‘whether 
or not an applicant should be granted a variation. That matter was solely within 
the jurisdiction of the transport authority and the Appellate Tribunal was a revisional 
authority. The Tribunal had on a consideration of all the circumstances decided 
that the variation was in the interests of the public. On that finding it was proper 
to grant the variation. With reference to Government Order Ms. No. 3199 dated 
16th November, 1956, which the Tribunal mentioned in its order, the learned 
Solicitor-General’s contention was twofold:—(1) that even assuming that the Govern- 
ment Order was bad, the order of the Tribunal cannot be quashed, because, the 
Tribunal’s order is not based entirely on the Government Order. The Tribunal 
had not completely surrendered his judicial functions to the Government Order 
as binding him to come to only one concluion. It will be wrong to say that 
the Tribunal was even influenced by the Government Order and (2) the 
Government Order itself is not bad or unlawful foranyreason. The Government 
had not exceeded their powers under section 43-A (2) of the Act in passing it. 

The learned Attorney-General appearing for the contesting respondents, 
Messrs. Raman and Raman, contended that it is really unnecessary to decide for a 
disposal of this appeal whether the Government Order was invalid or unlawful. 
The Government Order should not have been taken into account by the Appellate 
Tribunal in deciding the question before him. The Appellate Tribunal must have 
been influenced by the Government Order. In any event one cannot be certain 
whether and how far he was actually so influenced. The learned Attorney-General, 
however, was prepared to convince us that the Government Order was ulira vires 
and invalid. 

The first question which falls for decision is whether a consideration of the 
Government Order by the State Transport Appellate Tribunal was improper. We 
agree with Rajagopalan, J., that it was. The Tribunal was invested with appellate 
and revisional powers in respect of orders by the Regional Transport Authority. 
It was not a mere administrative or executive body. It should only deal with what 
may be generally described as “ evidence on record” though it may be that the 
Tribunal is not governed strictly by the sections of the Indian Evidence Act. The 
Government Order cannot be said to be a piece of evidence. It embodied the 
decision of the Government as a Statutory authority. Itwas passed without hearing 
any one except on considering the petitions from the two Members of the Legisla- 
tive Assembly and Messrs. Swami Motor Transport Limited. It was the duty and 
function of the Tribunal to come to a decision on the material on record which had 
been placed before the Regional Transport Authority, which was the subject-matter 
of the revision petition before it. It is obvious from a reading of the Tribunal’s 
order that it attached importance to the fact that the Government had taken a 
particular view of the very question which he had to decide. 

The learned Solicitor-General referred us to a passage in S.A. De Smith’s Judi-. 
cial Review of Administrative Action at pages 203-204, viz : 

“ It is, of course, immaterial that an authority may have considered irrelevant matters in arriv- 
ing at its decision if it has not allowed itself to be influenced by those matters.” 

But for an entire statement of the law on the point the following further passage 
is also material : 

“ The influence of extraneous matters will be manifest if they have led the authority to make an 
order that is invalid ex facie, or if the authority has set them out as reasons for its order, or has other- 
wise admitted their influence. In other cases, the Courts must determine whether their influence is 
to be inferred from the surrounding circumstances. Ifthe influence of irrelevant factors is established, 
it does not appear to be necessary to prove that they were the sole or even the dominant influence ; 
it seems to be enough to prove that their influence was substantial.” 

Reliance was placed by the learned Attorney-General on the well-established 
principle that when several reasons are given for coming to a particular conclusion, 
if some of the reasons are bad, the conclusion cannot stand. It is sufficient to refer 
to a judgment of this Courtin Writ Appeal No. 35 of 1955 to which one of us was a 
party. There we eed with the principle as enunciated by Rajagopala 
Ayyangar, J., in the; following terms : 

“ When more than one reason is given and when one of them which from the language of the 
order appears to be substantial and has been taken into consideration, it is impossible for the Court 
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to sustain the order on the ground that it was really the valid reason that effectively operated to bring 
about the decision and not the invalid one.” : 
We pointed out that this principle has the high authority of the Judicial Com“ 
mittee in Li Hong Ni v, Attorney-General for Hongkongi. In the pressnt case’ it 
cannot be said that the Appellate Tribunal has given the order of the Government 
as one of the reasons for arriving at his decision. The underlying basis of the 
principle however will apply. If among several matters taken into consideration 
there is a matter which is irrelevant or extraneous, and the Tribunal must have been 
influenced by such irrelevant or extraneous matter also, then the order must be 
quashed because it cannot be determined what the Tribunal would have held if 
such matter had been excluded, 


We are also of opinion that G.O. Ms. No. 3199 dated 16th May, 1956, was itself 
not a valid and proper order. As we have seen above, that order was passed on two 
petitions from two Members of the Madras Legislative Assembly and a petition 
from Swami Motor Transport Ltd. Having regard to the prayer in the petition 
of Swami Motor Transport Ltd., namely, that the Government may be pleased to 
direct the Regional Transport Authority, Tanjore, for extending the existing 
service performed by buses Nos. MDO 1081 and 1100 between Tanjore- 
Kumbakonam to Koradachery via Kodavasal, we are of the opinion that the 
Government were virtually directing the Regional Transport Authority to grant the 
variation prayed for by Swami Motor Transport. It is true that the Government 
Order does not mention Swami Motor Transport, nor does it mention the 
numbers of the two buses. The order purports to be under section 43-A (2) of the 
Motor Vehicles Act. That provision is as follows :— 

“The State Government may, on a consideration of the matters set forth in sub-section (1) of sec~ 

tion 47; direct any Regional Transport Authority or the State Transport Authority to open any new 
route or to extend an existing route or to permit additional stage carriages to be put, or to reduce the 
number of stage carriages, on any specified route.” 
Though it cannot be said that the order of the Government is not in accord- 
ance with this provision, in the circumstances we think that the power under 
this provision has been used to compel a quasi-judicial tribunal like the Regional 
‘Transport Authority to dispose of a case in a particular way. What the Govern- 
ment has done is, to quote the words of the Supreme Court in Raman and Raman v. 
State of Madras*, “ to couch the order in a general way to induce a tribunal to come 
to a particular decision in a given case. me 


We cannot refrain from expressing our surprise at the complete suppression by 
Swami Motor Transport of their having applied to the Regional Transport Autho- 
rity for the same variation which they sought from the Government. Actually by 
the date of their petition the Regional Transport Authority had passed an order 
rejecting their application. It was said that the order was communicated only on 
roth August, 1956, implying that Swami Motor Transport were not aware of the 
rejection of their application by the Regional Transport Authority. If this, be so 
‘they were gulity of a very high impropriety. When their application had been 
heard by and was pending the decision of the Regional Transport Authority, 
they approached the Government to influence the Regional Transport Authority 
to decide their case in their favour. The order passed by the Government in such 
circumstances cannot be held to be valid. 

During the course of the argument it was brought to our notice that the Deputy 
‘Transport Commissioner had referred in his report to the rejection of the application 
of Swami Motor Transport by the Regional Transport Authority and the revision 
petition filed by them to the State Transport Appellate Tribunal. The Deputy 
Transport Commissioner used the word “ sub judice ” to describe the state of affairs. 
The Government were therefore presumably aware that a competent authority had 
rejected the application of Swami Motor Transport and_a revision petition was 
pending before a statutory tribunal. Without making any reference to these 
roaterial matters, what in effect the Government purported to do was to forestall 


1. L.R. (1920) A.G. 


735. M.L.J. (S.C.) 236. 
a. (1959) S.G.J. 1156 at p. 1161 : (1959) 2 


176 THE MADRAS LAW JOURNAL REPORTS. [1961 


any decision by the Appellate Tribunal adverse to Swami Motor Transport. This 
is another ground on hich we are prepared to hold that the Government Order 


was not valid. 

There is the further reason which was dealt with by Rajagopalan, J., in Writ 
Petition No. 18 of 1957, namely, that the order was passed without giving an 
opportunity to Raman and Raman to make their representation. 


Though for these reasons we hold that G. O. Ms. No. 3199 dated 16th 
November, 1956, was not valid, we desire to express our dissent from the view of 
Rajagopalan, J., that Government have no power under section 43-A (2) to specify 
the number of buses to ply on a new route or an existing route as extended by them. 
They can on a consideration of relevant circumstances indicate to the transport 
authorities that on a particular route a specified number of stage carriages would be 
adequate to meet the needs of the cavelling public. This however does not affect 
the decision of this appeal. 


It follows that the State Transport Appellate Tribunal not only took into account 
an irrelevant and extraneous matter in coming to a decision, he took into account 
something which was neither legal nor valid. The order of the Appellate Tribunal 
is therefore vitiated by a manifest error of law and it was rightly quashed by 
Rajagopalan, J. 

Rajagopalan, J., did not expressly say what should happen after the order had 
been quashed. But Panchapakesa Ayyar, J. directed the State Transport Appellate 
Tribunal to dispose of the revision petition of Swami Motor Transport afresh 
after hearing the interested parties including Messrs. Raman and Raman. We 
agree that this is the proper course. The appeal is dismissed but with a direction to 
the above effect. ere will be no order as to costs. . 

V.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN. 
Manavar Basha and others .. Petitioners* 
v. 
V. Narayanan and another .. Respondents. 


Madras Buildings (Lease and Reni Control) Act (XXV of 1949), section 7 (2)—Order of eviction passed 
under for default in payment of rent—Sals of property subsequently—T enant attorning to the purchaser— Whether 
constitutes fresh tenancy so as to render original order of eviction inexecutable. 

Transfer of Property Act (IV of 1882), section 10g—Aitornment by tenant —Effect. 

The purchasers of an immoveable property in the occupation of a tenant get transferred to them - 
selves all the rights of the lessor under section 109 of the Transfer of Property Act and are entitled to 
enforce an order of eviction obtained by their vendor against the tenant. The attornment of the 
tenant to the purchaser has no impact on the lease except for the substitution of one landlord for 
another and the terms and incidents of the lease continue to operate as before the attornment. It 
does not bring about a new tenancy or lease. z 


An attornment is the act of recognising a new landlord and is a continuation of the existing lease 
in all other respects. What constitutes a fresh contract of lease between the parties is a question of 
fact to be determined on the facts and circumstances of each case. But a mere attornment to a new 
landlord as purchasers of the property or the filing a fresh application for eviction by the purchasers 
or the institution of a suit for recovery of the arrears of rent by the purchasers cannot individually or 
collectively constitute a fresh tenancy agreement between the purchasers and the tenant after the 
purchase and it is open to the purchasers to execute the order of eviction obtained by the previous land- 

rd, their vendor. 


Petition praying under section 115 of Act V of 1908 and section 12-B of Madras 
Act XXV of 1949 and Act VIII of 1951 praying the High Court to revise the order 
of the City Civil Court, Madras, dated 2nd May, 1959 and made in E.P. No. 305 
of 1959 in H.R.A. No. 213 of 1957. 
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The Advocate-General (V. K. Thiruvenkatachari) and V. C. Viraraghavan, for 
Petitioners. 


K. Rajah Iyer, P. S. Chinnappa and K. Hariharan, for Respondents. 
The Court delivered the following 


Jupcment.—One Halima Bi was the owner of the premises bearing old Door 
No. 110-E, New Door No. 110-F, Mount Road, Madras . The premises was in 
the occupation of her tenant, one V. S. Naryanan who will hereinafter be referred 
to as the tenant on a rental of Rs. 500 per month. He defaulted to pay the rent for 
the months of March, April and May, 1956. Halima Bi filed on 29th June, 1956, 
H.R.C. No. 2380 of 1956, before the House Rent Controller, Madras, under section 
7 (2) (i) of the Madras Buildings (Lease and Rent Control) Act, 1949, for eviction 
of the tenant on the ground that the tenant commited wilful default in the matter 
of payment of rent for the aforesaid three months. The tenant admitted non= 
payment of the rent for the said period but however pleaded that he had adjusted 
the rent towards the cost of repairs and white-washing done to the premises as per 
the alleged agreement between him and Halima Bi. The Additional Rent Con- 
troller, Madras, found that the tenant was guilty of wilful default in not paying the 
rent for the months of March and April, 1956 and ordered eviction by order, dated. 
25th April, 1957. The tenant filed an appeal against the said order, H. R. A. No. 
213 of 1957, on the file of the Court of Small Causes, Madras. 


Pending the appeal H.R.A. No. 213 of 1957, Halima Bi sold the premises to the 
. two minor sons of A. K. Basha Sahib, Munawar Basha and Anwar Basha for a 
consideration of Rs. 90,000 under a registered conveyance, dated 24th October, 1957- 
In the said transaction of sale the two minor purchasers were represented by their 
fatber and guardian A. K. Basha Sahib. On the same day 24th October, 1957,. 
Halima Bi wrote to her tenant informing him of the sale and requesting him to- 
attorn to the purchasers and pay the monthly rent of Rs. 500 to them thereafter.. 
A. K. Basha Sahib acting as guardian of his two minor sons, the purchasers, also. 
sent a notice on 24th October, 1957, to the tenant intimating him of the purchase 
and requesting him to attorn to the purchasers from the date of sale and to pay the 
rent in furture to the purchasers. On receipt of these letters, one from Halima Bi 
and the other from her purchasers, the tenant wrote the following letter, dated 26th. 
October, 1957, to the purchasers : 
“ We hereby attorn the tenancy to you in respect of the above property on a monthly rent of 


Rs. 500 from 24th October, 1957, since you have purchased the said property from Messrs. 
Bi and Samin and you are the present owners.” 


Saminullah is the son of Halima Bi and he had no right, title or interest in the pro- 
perty at any time. 

The purchasers filed on 13th January, 1958, an application I.A. No. 109 of 
1958 in the Court of Small Causes, Madras, in the pending appeal, H.R.A. No. 
213 of 1957 for being impleaded as respondents in the said appeal. An affidavit 
in support of the application was filed by the guardian, A.K. Basha Sahib in 
which it was averred as follows in paragraph 3 : 

“ Even prior to the purchase the prior owner Halima Bi had obtained an order of eviction against 


is appellant herein and advised that the minor purchasers could take advantage of the said order- 
of eviction.” 


This application was resisted by the tenant, but eventually by order of Court, dated 
24th March, 1958, the purchasers were impleaded as party-respondents in the 
appeal H.R.A. No. 213 of 1957, on the file of the Court of Small Causes, Madras. 


The purchasers next took the step of filing on 15th April, 1958, the petition . 
H.R.C. No. 1468 of 1958 on the file of the House Rent Controller, Madras, seeking 
eviction of the tenant on the ground of wilful default in the matter of payment of 
rent that accrued due subsequent to their purchase and other grounds. While 
this application for eviction was pending, the appeal H.R.A. No. 213 of 1957 came 
on for hearing and was disposed of on 27th October, 1958, by the appellate 
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‘authority, which confirmed the order of eviction passed by the Additional House 
Rent Controller on 25th April, 1957. The tenant was however granted three 
months time for vacating the premises. 


H.R.C. No. 1464 of 1958 on the file of the House Rent Controller, Madras, the 
application for eviction filed by the purchasers against the tenant was dismissed for 
‘default on 27th February, 1959. The purchasers filed I.A. No. 188 of 1959 on 12th 
March, 1959, to set aside the dismissal for default alleging grounds for non-appear- 
ance on 27th February, 1959, when the application was dismissed for default of 
appearance. On the same day, 12th March, 1959, the purchasers also filed a 
Civil Suit, O.S. No. 815 of 1959, on the file of the City Civil Court, Madras, 
against the tenant for recovery of a sum of Rs. 8,125 said to be rent due for the 
premises for the period from 24th October, 1957, the date of the purchase to 
Ist March, 1959. In paragraph 6 of the said plaint it was averred as follows : 


“ The proceedings before the House Rent Controller and the appeal against the said order ter 
minated on 27th October, 1958, when the defendant’s appeal was rejected and the eviction order wa 
confirmed. The plaintiffs are instituting execution proceedings in respect o {such eviction order.” 


The plaint also referred to some correspondence between the purchasers and the 
tenant prior to the institution of the suit. It appears from the allegations in the 
-plaint that the tenant was putting forward a plea that the rent due for the premises 
was not Rs. 500 per month as claimed by the purchasers but only a sum of Rs. 350 

er month as per alleged order of fixation of fair rent said to have been fixed by the 
ous Rent Controller in H.R.C. No. 503 of 1956 by Order, dated grd April, 1958. 


In this state of affairs the purchasers, who had already got themselves impleaded 
vas party-respondents in H.R.A. No. 213 of 1957, on the file of the Court of Small 
Causes, Madras, filed an execution petition E.P. No. 305 of 1959 on the file of 
‘t he City Civil Court, Madras, to obtain delivery of the premises in execution of the 
order of eviction passed by the House Rent Controller on 25th April, 1957 and 
«confirmed by the appellate authority on 27th October, 1958. This Execution 
-Petition was filed on 14th March, 1959 and an order for delivery was obtained 
ex parte on 17th March, 1959. On rgth March, 1959, the purchasers obtained 
delivery of three rooms, a portion of the premises, but could not obtain possession 
-of the entire premises obviously due to the obstruction caused by the tenant. 
‘Thereafter the tenant filed E.A. No. 256 of 1959 before the City Civil Court, 
Madras, to set aside the order of delivery in E.P. No. 305 of 1959 and also filed 
E.A. No. 311 of 1959 for ordering re-delivery of the three rooms taken possession 
of by the purchasers in execution of the warrant of delivery. The tenant also 
resisted further execution in E.P. No. 305 of 1959 on the ground that the order 
for eviction passed by the House Rent Controller and affirmed by the appellate 
authority had become inexecutable and null and void by reason of events 
that happened subsequently between the parties. These applications were heard 
together by the learned City Civil Judge, Madras, who passed a common order 
therein, dated 2nd May, 1959. He held as follows : 


“ Having to the facts of this case and the conduct of the purchasers themselves it can only 
‘be that the pur understood the arrangement between them and the tenant on 24th October, 
1957, as a fresh tenancy and that they therefore filed a fresh eviction petition on the strength of the 
fresh lease. In these circumstances I am inclined to think that the purchasers cannot file E.P. No. 
305 of 1959 on the strength of the first eviction order in H.R.C. No. 2380 of 1956 confirmed in H.R.A. 
No. 213 of 1957. > . . . . . . Ona consideration of all the facts of this case I hold that 
the eviction order in H.R.C. No. 2380 of 1956 confirmed in H.R.A. No. 21g of 1957 is not 
‘executable. In the result E.A. No. 258 of 1959 to set aside the order of delivery in E.P. No. 305 
of 1959 is allowed and the E.P. No. 305 of 1959 shall stand dismissed. The re-delivery of the three 
Tooms prayed for in E.A. No. 311 of 1959 is ordered. Time one month.” : 


The purchasers have filed the above Civil Revision Petition against the said 
order, challenging the legality and propriety of the order under section 12-B of the 
Madras Buildings (Lease and Rent Control) Act, 1949. The first respondent in 
the petition is the tenant and the second respondent is the original owner, Halima 
Bi. 
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, The question for consideration in this Civil Revision Petition is whether the 
order for eviction passed by the House Rent Controller, Madras, on 25th April, 
1957, which was affirmed by the appellate authority on 27th October, 1958, had 
become inexcutable or in any way rendered null and void and incapable of 
execution. The main contention urged on behalf of the tenant (the first respondent 
herein) before the learned City Civil Judge was that a fresh tenancy or lease, was 
constituted between himself and the purchasers by reason of the events which 
happened subsequent to the purchase. This contention was accepted by the learned 
City Civil Judge and the learned counsel appearing for the first respondent before me 
reiterated the same contention. The elements constituting a fresh tenancy between 
the purchasers and the tenant are stated to be first the attornment as evidenced by 
the correspondence between the purchasers and the tenant (vide letters, dated 24th 
October, 1957 and 26th October, 1956) : secondly the institution of an application 
for eviction, H.R.C. No. 1464 of 1958 and thirdly, the institution of a civil suit, 
O.S. No. 815 of 1959 on the file of the City Civil Court, Madras, for recovery of 
rent due based upon the fresh tenancy. 


The learned Advocate-General, appearing for the purchasers the petitioners 
herein, contended that the acts relied upon by the first respondent cannot constitute 
in law a new tenancy or lease between the purchasers and the tenant, and therefore 
the conclusion of the Court below that there was a new lease and that the order for 
eviction became inexecutable cannot be sustained. 


The purchasers are the transferees of the reversion of the lease by Halima Bi in 
favour of the tenant. Under section 109 of the Transfer of Property Act the 
transferee of the reversion the purchasers herein, automatically get transferred to 
themselves all the rights of the lessor, Halima Bi. It is obvious that the purchasers 
are entitled to enforce the order for eviction obtained by Halima Bi against the 
tenant. How far does the attornment by the tenant to the purchasers affect the 
purchasers’ statutory rights under section 109 of the Transfer of Property Act is the 
point to be considered. 


I shall first deal with the legal effect of attornment on the rights of the parties. 
What is attornment? The dictionary meaning of the word is “ Transfer; legal 
acknowledgment of new landlord” (Oxford dictlonary). It is an overt act by 
which the tenant acknowledges and accepts the new person as the landlord in the 
place of the old landlord. It has no impact on the lease except for the substitution 
of one landlord for another and the terms and incidents thereof continue and operate. 
It does not bring about a new tenancy or lease ; nor does it destroy the existing one, 
or alter the rights and obligations of the lessor and the lessee prevaliing at the moment 
„of the attornment. 


In a very early English decision, Cornish v. Searell1, Holroyd, J., observed : 


Da T The attornment is the act of the tenant’s putting one person in the place of another as his land- 


Halsbury in his Laws of England, Volume 23, Third Edition, age 406, observes 
as follows : 


[i 


“ Where the occupier is a tenant and agrees to hold of a new landlord during the currency of 
the agreement without any change in the terms of the tenancy, this is a mere attornment.” 


Earl Jewitt in the Dictionary of English Law, page 178, deals with the subject of 
attornment as follows : 

“ Attornment is the agreement of the owner of a particular estate in land to become the tenant 
of a person who has acquired the estate next in reversion or remainder, or the right to the rent or 
other services by which the land is held (Coke on Littleton 312-a). Thus if A, being entitled to land 
in fee simple, grants a lease of it to B, then Bis A’s tenant. If however A conveys his remainder to C, 
in this case B does not stand in the relation of tenant to G unless he agrees or consents to become 
his tenant ; and this consent is called an attornment.” 


In Words and Phrases, Permanent Edition, Volume IV, page 798, “ Attorn- 
ment ” is defined as follows : 


1. (1828) 8 B. & C. 471 at page 476. 
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‘* Attornment is the act of recognising a new landlord. An attornment is a continuation of an 
existing lease on the same conditions in all respects, putting another in the place of the origiñal land-- 
lord. Any act done by a tenant whereby he recognises a change of the person to whom rent is due- 
ig an attornment, and an agreement to pay rent to an assignee of the lease is such an act.” ` 


In Corpus Juris Secundum, Volume 51, page 527, it is observed : 

“ An attornment in effect is a continuation of an existing lease, and the tenant holds on the same- 
éonditions as under the former landlord ; the tenant’s possession is that of the new owner....... 
An attornment is not the creation or intiation of a new lease, beginning on the day of attornment, 
since a new tenancy arises only on departure from the time and conditions in the origina] lease.” 

Whatever shows the assent of the tenant to the alienation of the reversion and 
his recognition of the alienee as landlord is a valid attornment. A promise to pay 
rent to the alienee and a tenant’s continued occupancy under the tenancy with 
notice of alienation amounts to a recognition of the purchaser as his landlord. There 
is no difficulty in this case to hold that there has been a valid attornment by the tenant 
to the purchasers. But having regard to the legal concept of attorument as eluci-- 
dated by the references cited above, it does not create by itself a new tenancy between 
the parties to the attornment but continues the existing lease with the substitution 
of a new landlord in the place of the old landlord. 


Indeed Mr. Rajah Iyer, appearing for the first respondent, did not contend 
that a mere attornment by itself can have the legal effect of bringing in a new lease 
between the parties. He submitted that the act of attornment by the tenant in 
response to the purchaser’s request for such an attornment coupled with the subse-- 
quent conduct of the purchasers, namely, filing a fresh application for eviction and 
filing a suit for the recovery of arrears of rent will lead to the inference of a new con- 
tract between the parties. I shall consider the effect of the subsequent’ conduct 
of the purchasers a little later. But I am definitely of opinion that the attornment of ` 
the tenant to the purchasers will not be sufficient to enable the Court to draw an 
inference of a new contract of lease between the purchasers and the tenant subse- 
quent to the date of purchase de hors the lease from Halima Bi under which the 
tenant was admittedly holding prior to the purchase. - 


What constitutes a fresh contract of lease between the parties is certainly a 
question of fact which the Court has got to determine on the facts and circumstances. 
of each case. There is a long catena of cases dealing with a situation where the 
tenant whose tenancy was determined by notice to quit pays the rent to the land- 
lord and the landlord receives it under protest or without prejudice to his rights. 
In those cases it was urged on behalf of the tenant that the receipt of the amount by 
the landlord brought about a new lease or contract of tenancy having the effect of 
waiver of the notice to quit which determined the tenancy. 


In Hartell v. Blackler?, the headnote is as follows : 


“ A tenant whose tenancy had been determined by notice to quit wrote to his lessor enclosin 
money as and for rent accrued due since the expiry of the notice. The lessor sent on the letter an 
enclosure to her solicitors who replied ‘ our client’ does not recognise you as her tenant, and we will 
retain the money for the time on account of use and occupation of her premises but not as rent : 


Held, that notwithstanding the terms of that letter, the acceptance and retention of the money 
operated as a waiver of the notice and a recognition of a continuance of the tenancy .” 


In Davies v. Bristow, the above decision was dissented from. In this case it 
was held as follows :— 

“ Where a tenant of a house to which the increase of Rent, etc. (War Restrictions) Act apply 
holds over after the expiry of a notice to quit and pays rent the landlord is not to be taken by accept- 
{ng it to assent to a renewal of the tenancy on the old terms, for he has no choice but to accept he- 
rent ; he could not sue in trespass for mesne profits, for these acts provide that the tenant notwithstand~- 
ing the notice to quit shall not be pesanied as a trespasser so long as he pays the rent and performs. 
the other conditions of the lease. ” 


At page 439 it was observed as follows : 


“ In this view the acceptance of rent by the plaintiff did not affect the position of the parties. 
Morevoer if the defendant was resisting the plaintiff’s demand for possession in reliance upon a sta- 
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-tutory tenancy created by the Increase of Rent Acts he was bound to tender the sum which he did 
-as rent, and the plaintiff was entitled to receive it. In accepting rent tendered in circumstances like 
these a landlord does not prejudice his position orlose the right which he would otherwise have of 
-insisting that the term has come to an end.”.. 


In Shutter v. Hersh}, Bankes, L.J. at page 445 observed as follows :— 


“The tenant was in occupation of rooms to which the Rent Restriction Act applied. The land 

lord therefore could not turn him out, even if he gave him a lawful notice to quit, except in accordance 
with the provisions of the Act. What is the position, therefore, of the landlord ? He has no ground 
for turning the tenant out under the Act, but the circumstances are such that he is entitled under the 
Act to an increase of rent and therefore he is entitled, if he can, to secure that increase of rent from 
his tenant. But the statute says that a landlord cannot recover any increase of rent from his tenant 
except in respect of a period during which, but for the Act, he would have been entitled to obtain 
possession, and therefore, in order to enable him to come within the provisions of that section of the 
statute, he has to give his tenant a notice to quit, not in any hope or belief that that will enable him 
to terminate the tenancy , but to enable him to say that but for Act, he would have been in a posi- 
tion to turn the tenant out, and that therefore he is entitled to demand the additional statutory rent. 
How anyone can come to the conclusion that landlord so acting is entering into a fresh agreement 
with a tenant for a continuance of his occupation under a fresh tenancy I fail to see...... I cannot 
see any materials upon which one can come to the conclusion that a fresh tenancy was created.” 


At page 450 Scrutton, L.J., observed as follows : 


“ It follows from what I have said that, in my view, the correct view of the law is taken in “Davies 
v. Bristow’ and that so far as the Rent Restriction Acts are concerned, Hariell v. Blackler® can be no 
longer relied upon as an authority.” 
In Clarke v. Grant*, the Court of Appeal definitely overruled Hartell v. Blackler*, 
‘The Head-note in this case runs as follows :— 
- _“ Where therefore after a yearly tenancy had been duly determined by notice to quit, the land- 
Jord’s agent accepted rent from the tenant because he mistakenly believed it to be paid in arrear and 
so referable to a period before the end of the lease whereas the tenant was purporting to pay it in 
advance in acco ce with the terms of the lease, 


Held, that the acceptance of rent did not operate to revoke the notice to quit in the absence of 
evidence of any intention to create a new tenancy.” 


At page 106 Lord Goddard, C.J. observed as follows :— 


“ It is impossible to find that the parties here intended that there should be a new tenancy. The 
landlord was all the time desiring to have possession of the premises ; that is why he had given his 
notice to quit. The mere mistake of his t in accepting as rent which had already accrued, rent 
-which was in fact payable if it was payable at all, in advance, cannot be used to establish that the 
landlord was agreeing to a new tenancy.” 


In Marcroft Wagons Lid. v. Smith®, Denning, L, J., observed as follows at page 506; 


“In these circumstances, it is no longer proper for the Courts to infer a tenancy at will, or a 
-weekly tenancy, as they would previously have done from the mere acceptance of rent. They should 
only infer a new tenancy when the facts truly warrantit. ‘The teat to be applied in Rent Restriction 
Acts cases is the same test as that laid down by lord Mansfield in cases of holding over ; “ The ques- 
tion therefore is quo antmo the rent was received and what the real intention of both parties was ? ” 
Doe v. Batten’. 

In Murry Bull & Co. Lid. v. Murray’, the observations of Denning, L. J., referred 
to above were followed by Justice McNair. In Isaac v. Hotel De Paris Ltd.8, the 
judgment of the Judicial Committee delivered by Lord Denning referred to with 


approval Marcroft Wagons Ltd. v. Smith®. 

The principle laid down by the decisions aforesaid is that a statutory tenant, 
who enjoys a certain measure of immunity from eviction under statutes like the 
Rent Restriction Acts, in England, cannot by discharging his obligation to pay rent 
to the landlord use it as a foundation of a fresh contract of lease between him and 
the landlord. 

In “ Hill and Redman’s Landlord and Tenant” toth edition the position is sum- 
marised thus at page 455 : 


“The acceptance of rent by a landlord from a tenant of premises to which the Rent Restriction 
Acts apply after the expiry of a notice to quit does not in the absence of an agreement to create a new 
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tenancy, operate as a waiver of the notice, for under these Acts such a tenant after the expiry of the 
notice mes a statutory tenant and bound to tender the rent which the landlord is by the Acts 
entitled to accept without losing his right to assert that the tenancy has been properly determined.” 


The same principle was laid down by the Federal Court in the decision in 
Kai Khushroo v. Bai Ferbai!, as can be noted from the following observations of Justice 
Mukerjee : 


“ It may be pointed out that in cases of tenancies relating to dwelling houses to which the Rent 
Restriction Ácts apply, the tenant may enjoy a statutory immunity from eviction even after the lease 
has expired. The landlord cannot eject him except on specified grounds mentioned in the Acts 
themselves. In such circumstances, acceptance of rent by the landlord from a statutory tenant, 
whose lease has already expired, could not be regarded as evidence of a new agreement of |tenancy 
and it would not be open to such a tenant to urge by way of defence in a suit for ejectment brought 
against him, under the provisions of Rent Restriction Act, that by acceptance of rent a fresh tenancy 
was created which had to be determined by a fresh notice to quit.” 


In Kuppuswami v. Mahadeva*, a landlord filed an application under the Rent 
Control Act for eviction of his tenant as he did not pay rent for two months and 
obtained an order for eviction. But no action could be taken by him in execution 
of that order becuse the tenant immediately filed an appeal and obtained a stay 
order. Later, on an application filed by the tenant, the Rent Controller fixed a 
fair rent for the suit premises, the order being passed “ without prejudice to the 
order of eviction and the order that might be passed in the appeal ”. In pursuance 
of that order, the tenant sent two cheques to the landlord for the amounts due to him 
under the Rent Controller’s orders. The landlord accepted those cheques without 
prejudice to his rights. It was held that by the landlord’s acceptance of the two 
cheques the tenant did not acquire any fresh rights to continue in possession of the 
suit premises. : 


It is clear therefore that none of the circumstances relied: upon by the 
tenant, namely, the attornment, the application for eviction filed by the purchasers, 
and the institution of the suit for recovery of arrears of rent, can individually or collec- 
tively constitute a fresh tenancy agreement between the purchasers and the tenant 
after the purchase. The tenant is a statutory tenant who is in any event bound 
to pay the rent due for the premises. Even if the tenant had paid the rent to the 

urchasers and the rent had been accepted by them, it will not be possible to infer 
Fom such payment and acceptance a new contract of tenancy between the purchasers 
and the tenant. The mere institution of a suit for recovery of arrears of rent cannot 
be a stronger circumstance in favour of the tenant than payment ofrent by him to the 
purchaser. Further, on the facts of the instant case the averments in paragraph 6 of 
the plaint in O.S. No. 815 of 1959, City Civil Court, Madras, unmistakably show 
that the purchasers were instituting the suit without prejudice to their rights to 
enforce the order of eviction already obtained before the House Rent Controller. 
The question is one of animus and the real intention of the parties, Can it be said 
that the purchasers abandoned and waived their rights to enforce the eviction order 
by entering into a new contract, express or implied? ‘There cannot be a valid con- 
tract without consensus ad idem of the terms of the contract between the parties. 
The purchasers were very clear in their minds that they should get possession from 
the tenant. They took every step only to achieve that pupon The circumstances 
in the case militate against there being a fresh contract of lease between the parties 
superseding the rights and obligations stemming out of the eviction order. I am 
unable to hold that on the materials placed before me there was a fresh contract 
of lease or tenancy between the purchasers and the tenant. 


Mr. Rajah Iyer, learned counsel for the first respondent, contended that the 
purchasers had one of two remedies against the tenant, either to pursue and en- 
force the order of eviction or to accept the tenant as being entitled to remainn in 
possession despite the order for eviction, and having elected to suffer the tenant to 
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remain in possession by reason of the attornment they were thereafter precluded 
and estopped from falling back upon the order of eviction first obtained. He also 
contended that the application for eviction filed by the purchasers unequivocally 
pointed out the election made by the purchasers in choosing to stand by the new 
contia t of lease said to have come into existence by reason of the attornment. 


In this connection learned Counsel for the first respondent strongly relied upon. 
the decision in R. S. Vijayam v. Srinivasan1. ‘That case arose out of proceedings in a 
redemption suit, O.S. No. 30 of 1945, District Munsif Court, Kumbakonam. There- 
was a usufructuary mortgage by two persons, the plaintiff and the second defend- 
ant in the suit, in favour of the first defendant. It ended in a preliminary decree 
on goth April, 1947. The plaintiff and the second defendant the two mortgagors 
paid the amount due under the redemption decree into Court and the first defen-. 
ant, the mortgagee, drew the money out from Court deposit on 22nd September, 
1948. The third defendant in the suit was the tenant in possession let in by the 
first defendant. The first defendant gave notice........ to the third defendant after 
22nd September, 1948, to attorn to the plaintiffand the second defendant. The second 
defendant thercafter fled before the Rent Controller, Kumbakonam, R.C.A. No. 
132 of 1950, an application for eviction against the third defendant, but the said 
application was dismissed on some technical grounds. The second defendant, -the 
co-mortgagor, filed an application against the first defendant I.A. No. 781 of 1950- 
before the District Munsiff’s Court, Kumbakonam, for possession and mesne profits.. 
The question for consideration was whether the first defendant was liable for mesne 
profits. At page 303 the learned Judge dealing with those facts observed as follows > 

SY sacleiearen oe I am prepared to hold that{the initiation of thc proceedings before the Rent Con- 
troller by the appellant ikain the third pier constitutes an election on his part to treat the 
tenant in possession as his tenant. When notices were issued by the first defendant to the appellant 
and the third defendant there were two courses open to the former. The first was to require the 
first defendant to deliver him khas possession of the property refusing to recognise the third defendant 
PE EE Shea In the present case the mortgagor has treated the tenant as holding under- 
him and sought relief on that footing m the eviction proceedings, Could he thereafter turn round and 
assert that the third ‘defendant was not his tenant and claim to treat the first defendant as continuing- 
in possession and therefore liable to pay him mesne profits by reason of wrongful occupation. I am 
clearly of the opinion that he cannot and that he is precluded by his election in so doing. . . . . 
There is here a clear case of election and second defendant must be taken by reason of his conduct 
to have accepted the third defendant as his tenant with the necessary result that he could no 1 


onger- 
look to the first defendant for the payment to him of any mesne profits which he now finds unable to 
recover from the person whom he accepted as his tenant.” 


At page 304 the learned Judge further observed : 


“Where a man is entitled to one of two inconsistent rights and he has with full knowledge done- 
an unequivocal act indicating his choice of the one he cannot afterwards pursue the other which, 
after the first choice is by reason of the inconsistency no longer open to him. Such cases do not require- 
detriment to the other party as foundation for their application ”. ms 

While I agree with respect with the observations of the learned Judge I am. 
unable to hold that that principle has any application to the facts of the present case. 
There is no question of any election between one of two inconsistent remedies herein. 
The purchasers had a remedy by wayof eviction against the tenant and they 
always pursued it and did nothing inconsistent with such a right. The application 
for eviction filed by the purchasers cannot amount to a waiver of their pre-existing 
right to enforce the eviction order, dated 25th April, 1957. There is no scope for 
applying the doctrine of election herein. I am of the opinion that the tenant has. 
no valid defence to the order for eviction being enforced against him. 


The learned Advocate-General, appearing for the purchasers, the petitioners. 
herein, contended that even if the Court were to hold that there was a fresh tenancy 
or lease between the purchasers and the tenant that would not afford any ground for 
the tenant to resist the enforcement of the order for eviction which had reached the 
stage of indefeasible finality by reason of the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1949. Mr. Rajah Iyer, for the first reapondent; 
submitted contra and contended that if the Court were to find a fresh lease between, 
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the parties that would amount to discharge and satisfaction of the order of eviction 
and would therefore operate as a bar to the enforceability and execution of that 
order. It is however ecessary for me to deal with this contention, as that will, 
arise only if I were to, hold that on the materials placed before me an inference of 
fresh lease was possible. J am therefore expressing no opinion on this contention 


raised by the learned Advocate-General. 


The order of the learned City Civil Judge is erroneous in law and has therefore 
to be set aside. The Civil Revision Petition is allowed, and the order of the learned 
City Civil Judge, dated 2nd May, 1959, is hereby set aside. E.P. No. 305 of 1959 and 
E.A. Nos. 258 and 311 of 1959 are restored to the file of the City Civil Court, Madras, 
to be di of afresh in accordance with law, in the light of the observations 
contained in this judgment. There will be no order as to costs in this Revision 
Petition. 

RM. — Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. JUSTICE SRINIVASAN. * 
Md. Ayoob ..  Petitioner*® 
v. 
V. Krishna Iyer and Sons .. Respondent. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 4—Scope—Retrospective opsra- 
stion—Application for fixation of fair rent under old Act—Decision of Controller confirmed in appeal—Revision 
to High Court—New Act coming into force—Procedure—High Court—If bound to set aside orders of Courts 
-below and to remand application for disposal according to new Act. 


When, after a revision application is filed against the order of the appellate Court in a proceeding 
for fixation of fair rent instituted under the old Act (XXV of 1949 as amended by Act VIII of 1951), 
the New Act XVIII of 1960 came into force, it would not be proper for the High Court to set aside 
the orders of the Courts below and remand the petition for tion of fair rent in accordance with 
the provisions of section 4 of the new Act, on the basis of the deeming provisions of section 35 of the 
New Act. To do so would be giving to section 4 a retrospective operation which the Legislature 
did not intend to confer. 


As section 35 (3) gives a right to the landlord and the tenant to move the Rent Controller afresh 
for a fixation of fair rent, and such right would not be affected by the decision in the revision petition, 
the revision petition can only be disposed of according to the provisions of the old Act as it existed 

-on the date of the original petition. 

Petition under section 12-B of the Madras Act XXV of 1949 read with Act VIII 
-of 1951 praying the High Court to revise the Order of the Court of Small Causes 
(II Judge), Madras, dated 20th August, 1959 and made in H.R.A. No. 23 of 1958 
{H.R.C. No. 3115 of 1956 on the file of the Additional Rent Controller, Madras). 


S. V. Kumaraswamy, for Petitioner. 

S. R. Subramanian, for Respondent. 

The Court delivered the following 

JupemeNnt.—This petition arises fom the order made in an application under 
section 4 of the Madras Buildings (Lease and Rent Control) Act. The petitioner 
was the landlord. He applied for the fixation of a fair rent. The House Rent 
Controller fixed the rent at Rs. 105 per month. In appeal the Court of Small Causes 
confirmed this order. In this revision the order of the lower appellate Court is 


attacked as incorrect and that the fair rent fixed is not adequate having regard to 
th circumstances of the case. 


Since the filing of this revision petition the Madras Buildings (Lease and Rent 
Control) Act has been replaced by Madras Act XVIII of 1960 amplifying, generally. 
speaking, the several provisions of the Act. In so far as the fixation of fair rent is 
concerned, new principles have been laid down in this later Act on the basis of which 
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such fair rent has to be determined. Learned counsel for the petitioner observes 
that in the light of section 35 of the Act it would be proper for this Court to set aside 
the orders of the Courts below and remand the fair rent application for a fresh de- 
termination of the question, particularly in view of the enlarged content of seò- 
tion 4 of the Act as it now stands, Examining the scheme of section 35, it is seen 
that under sub-section (2) (a) proceedings taken shall be deemed to be’ taken under 
the corresponding provisions of the new Act. Under sub-section (2) (b) 
any application made under the old Act shall be deemed to have been 
made under the corresponding provisions of the new Act. Under sub-section 
(2) (a) decisions made are also deemed to have been made under the corres- 
ponding provisions of the new Act. Relying upon these provisions the 
learned counsel for the petitioner argues that in disposing of this revision’ 
petition, it would be open to this Court to examine the question in the light 
of the relevant provisions of the new Act, particularly section 4. It seems to me 
that such a view cannot be sustained. Quite obviously where a new Act replaces 
an old Act, all pending proceedings suffered to the extent that they might have been 
disposed of in accordance with the provisions of the old Act. It is not in every 
case that all such proceedings when they ceme up before the higher Courts are 
liable to be set aside or remanded for fresh disposal in the light of the provisions of 
the new Act. In particular with regard to section 4 of the Act, both the old and 
new, which deals with the fixation of fair rent, the repeal section 35 contains a 
special provision. Under section 35, sub-section (3) the tenant or the landlord 
has been given the right to move the Rent Controller, afresh for a fixation of the 
fair rent of the building in accordance with the provisions of section 4 as amended, 
notwithstanding anything contained in sub-section (2) of section 35 or in section 5 
of the Act. That is to say, the mere fact that a fair rent has been fixed for a building 
and such decision is in terms of section 35, sub-section (2), deemed to be a deci- 
sion under the new Act does not prevent either party to move the Controller once again 
for fixing the fair rent in accordance with the principles laid down in section 4 of 
the new Act. Clearly therefore such a right having been conferred upon the parties, 
it would not be proper for this Court to set aside the orders of the Courts below and 
remand the petition for refixation of the fair rent in accordance with the provisions 
under new section 4. 


To hold otherwise would also lead to practical difficulties. On the fixation 
of a fair rent, the right to recover rent at the rate fixed would enure as from the date 
of the application or at least from the date of the order. If the original petition 
itself is to be disposed of in the light of section 4 as amended by the new Act, it 
would mean that the petitioner would have the benefit of the new provision even , 
from a date prior to the enactment; that is, the provision would be given a 
retrospective operation which the Legislature did not intend to confer. 

In the result the petition is dismissed. The right of the petitioner to all the 
remedies under the new provision as it exists will, in the light of sub-section (3) to 
section 35, remain unaffected. There will be no order as ot costs. 


P.R.N. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Jusricg KAILASAM. 
Karuppanna Goundar and others ++ Petitioners* 
D. 
Sadaya Kudumban alias Karuppa Kudumban .. Respondent. ` 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3 (3) (a) (ii)—Deposit under—If 
could be dispensed with. 


Under section 3 (3) (a) (ii) of the Madras Cultivating Tenants’ Protection -Act, 1955, the rent 


due by a tenant must be deposited within a month after the date on which it accrued, before an 
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application under section g (3) (a) of the Act could be entertained. Even if the tenant pleads that 
he has sent the rent by Moncy-Order earlier and it was refused by the landlord his duty to deposit 
under sub-clause (ii) remains and no discretion is given to the Revenue Court to entertain an appli- - 
cation without the deposit being made, 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Assistant Collector, Dindigul, dated 14th September, 
1959 and made in C.T.P.A. No. 71 of 1958. 


A. Venkatesan, V. Vedantachari and T. Rangaswami Ayyangar, for Petitioners. 
V. C. Veeraraghavan, for Respondent. 


The Court made the following 


Orper.—This Revision Petition can be disposed of on the short ground that 
the deposit was not made within the time specified in section 3 (3) (a) (ii) of the 
Madras Cultivating Tenants’ Protection Act (XXV of 1955). 


The tenant filed C.T.P.A. No. 71 of 1958 under section 3 (3) (a) of the Act 
depositing Rs. 350 towards the rent for the period 2 5th August, 1957 to 25th August, 
1958. The petitioner deposited the amount in Court on 6th November, 1g 8. 
The rent was due, according to the lease agreement, on 25th August, 1958 and under 
section 3 (3) (a) (ii) the amount ought to have been deposited before 25th September, 
1958. ‘The tenant pleaded that he sent a money order even on 6th August, 1958, 
which the landlord refused. Even if this allegation is true no discretion is given 
to the lower Court for entertaining an application under section 3 (3) (a) if the 
deposit is not made within a month after the date on which the rent accrued due. 
In this case admittedly the deposit was not made within that time. In the 
circumstances the lower Court had no jurisdiction to entertain this petition. This 
petition is therefore allowed. No order as to costs. 


R.M. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAJAGOPALAN AND MR. Justice SRINIVASAN. 


R. M. P. Perianna Pillai & Co., Rasipuram .. Abplicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 13, Proviso—Reection of assesses’s books of account—Condttions 


necessary for. 

What the Proviso to section 1 of the Income-tax Act requires is that the system of accounting 
adopted by the assessee should be defective, before the department could reject the books of account 
ofan assessee. On the only ground that the gross profits as disclosed by the accounts of an assessee 
is low, in comparison with others in similar trade, the system of accounting adopted by an assessee 

_ cannot be rejected. 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No~. 528 


and 529 of 1954-55 on its file for decision on the following questions of law, viz. : 


ts and in the circumstances of the case, the rejection of the books of accounts 
p” 


“Whether on the fac 
licati Proviso to section 13 of the Income-tax Act were justified 


and the application of the 
K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 
S. Ranganathan, for C. S. Rama Rao Sahib, Special Counsel for Income-tax for 
Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, F.—The assessee was a dealer in handloom products which 
Tau O E towels, and bed-sheets. In the years of account 
cluded sarem S Oa OO A 
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corresponding to the assessment years 1951-52 and 1952-53, the assessee’s books 
disclosed respectively a turnover of Rs. 3,33,000 and Rs. 4,59,000. The gross profits 


the disclosed profits. The Tribunal limited the addition to Rs. 5,000 for 1951-52 ; 
for 1952-53 the Tribunal confirmed the addition of Rs. 10,000 made by the Income- 
tax Officer, 


The directions of this Court under section 66 (2) of the Act led to the 
reference of the following question : 


“Whether on the facts and in the circumstances of the case, the rejection of the books of account 
and the application of the Proviso to section 1 3 of the Income-tax Act were justified ?” 


In both the assessment years the Income-tax Officer declined to accept the 
assessee’s figures of purchases, supported by the bought notes that he produced, 
on the ground that there were no independent vouchers. Neither the Assistant 
Commissioner nor the Tribunal could have considered this as one of the defects in 
the system of accounts maintained by the assessee. When a similar question arose 


with reference to the 1949-50 assessment of the same assessee, the Tribunal pointed 
out: 


“ When the bought notes as a rule show the names of the suppliers, variety of cloth, cloth price 
and suppliers’ thumb impressions or signatures, it is not possible to brush them aside without making 
the slightest enquiry as the Income-tax Officer has done.” 


The attention of the Tribunal was drawn to this earlier judgment in the memoranda 
of appeals which related to the assessments for 1951-52 and 1952-53, 


The Income-tax Officer noticed certain corrections and inaccuracies in the 
accounts, but the Assistant Commissioner was convinced that there was nothing 
suspicious about these corrections, and the Tribunal apparently shared the view of 
the Appellate Assistant Commissioner. 


Paragraphs 3 and 4 of the Order of the Tribunal which contained the conten- 
tions considered by the Tribunal and its findings thereon ran : 

“3. On appeal before us, it was contended that there was no warrant for the application of the 
Proviso to section 13. It was contended that goods of one variety only were manufactured and that 
there was no need to keep a variety-wise stock tally showing the stock particulars. We find that this 
is not borne out by the records. It is clear therefrom that the assessee had dealt in a large variety 


of goods. In the absence of a varicty-wise stock tally for all these goods, there is no doubt that 
the Proviso to section 13 applies. - 


“4. So far as the second year is coacerrned, no Attempt has been made before us to show that 
all the purchases had been properly vouched. We had a look at the comparable cases for the two 
years in question and are left with the feeling that the percentage of 5.8 applied in respect of the year 
1952-53 is well below the average applied in all the other cases. Therefore, we see no 1eason to 
interfere with the addition made in respect of that year.” 


The principal point made was there was no variety-wise stock tally. Annexure 
B contained quantitative stock particulars for 1951-52 and the assessee gave similar 
particulars for 1952-53 in Annexure A. Annexure B was filed only before the 
Appellate Assistant Commissioner, but in the next year the assessee filed the statement 
(Annexure A) even at the stage of assessment by the Income-tax Officer. In both 
the statements particulars were furnished for goods of the different counts of yarn, 
40, 60 and 80, and there was another heading styled “ miscellaneous”. These 
statements were prepared from the account-books of the assessee. ‘Though it was 
pointed out that the statement of the first year was not signed by the Chartered 
Accountant employed by the assessee, the correctness of the Statement of neither 
year was found against. We have also pointed out that neither the Appellate 
Assistant Commissioner nor the Tribunal found any entry in the account-books, 
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either sale or purchase, was untrue. There was no finding, for example, that the 
purchases were inflated or the sales were suppressed. Though in paragraph 4 of 
the order of the Tribunal there was a remark that all the purchases had not been 
properly vouched for, we have already pointed out that that apparently was not 
the real basis for rejecting the accounts. The Tribunal obviously realised the 
impossibility of independent sale vouchers to support the bought notes. There 
was therefore nothing to show that the accounts of the assessee were not correct. 


It is true that the gross profits disclosed by the assessee’s accounts were low. 
That by itself was not enough to reject the system of accounts maintained by the 
assessee. Low gross profits should certainly put the Department on enquiry to 
verify if the entries in the account-books were spurious, or to verify if the system of 
accounts itself was defective, which made it impossible to accept the book results 
as disclosing the true profits of the assessee. In other words, on the only ground 
that the gross profits were low and compared unfavourably with those of others, 
the system of accounting adopted by an assessee cannot be rejected. What the 
Proviso to section 13 requires is that the system of accounting adopted by the assessee 
is defective. We may point out that even for these two years it was not the same 
rate of gross profits that resulted even after the additions made by the Tribunal. The 
real basis for sustainting the additions was what was set out in paragraph 4, an ex- 
tract from which we shall set out again in this context : 


“ We had a look at the comparable cases for the two years in question and are left with the feeling 
that the percentage of 5.8 applied in respect of the year 1952-53 is well below the average applied in 
all the other cases.” 


With reference to the first year, as pointed out in paragraph 5 of the judgment, the 
addition was limited to Rs. 5,000 because the profits made by others or adopted 
by the Department, 


“ are slightly less than 8.3 per cent. applied in the assessce’s case.” 
No doubt, in paragraph 3 the Tribunal recorded : 


“ In the absence of a variety-wise stock tally for all goods, there is no doubt that the Proviso to 
section 13 applied.” 


What precisely the Tribunal required, we are really unable to gather either 
from its judgment or even from the statement of the case. Annexures A and B pre- 
pared by the assessee and placed before the Tribunal did contain particulars of 
stock tally and a variety-wise stock tally under each variety of yarn. Whether 
in addition to these statements the Tribunal wanted statements of particulars accord- 
ing to each variety of handloom product and or under aah range of prices, 
irrespective of the classes of goods within that range, is not clear. The Tribunal 
apparently never called upon the assessee to furnish such particulars, Nor 
apparently did the Tribunal investigate whether such particulars could be gathered 
from the accounts maintained by the assessee. It is true the assessee did not main- 
tain all through the year a separate variety-wise stock account either on the basis 
of counts of yarn, or prices or classes of goods. ‘The absence of such stock books did 
not prevent the acceptance of the book results in the previous assessment years. We 
have also to point out that no attempt was made by the Tribunal even with 
reference to the assessments with which we are now concerned, to verify if the 
particulars given in the accounts or in the statements, Annexures A and B, were 
inaccurate. The absence of a stock-book or a series of stock-books does not appear 
to have been the real basis of rejecting the book results. Annexures A and B were 
not rejected. They did furnish variety-wise stock particulars. As we understand 
the judgment, the real ground on which the book results were rejected was that the 
gross profits were low. That, as we said, is not enough to condemn the system of 
accounts that the assessee consistently adopted. It was not even enough without 
further investigation to reject the accounts themselves in either of the years. 


Though the statement of the case is more elaborate than the judgment of the 
Tribunal, the position still remains the same, the real ground for applying the Pro- 
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yisio to section 13 was that the gross profits disclosed by the book results appeared 
low and compared unfavourably with those "of others in the same line of business, 
That we must emphasise was not enough to reject the books of account. 


We answer the question in the negative and in favour of the assessee. The 
assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 


R.M. ——- Reference answered 
in favour of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice ANANTANARAYANAN. 


S. M. Narayanan and another .. Appellants* 
v. 
S. R. Narayana Iyer .. Respondent. 


Tort—Defamation—Article in monthly journal—Libellous attack on person characterising him as a Godse- 
ite and as a member of that group—Efffect of—Absence of any occasion for the writing and absence of inquiry as to 
facts relied on for attack—Personal animus—If to be proved—Motive —Relevancp—Malice in law—Suffi- 
cisncy—Quantum of damages—Factors to be considered—Principles. 


The defendants were the editor and propreitor-printer of a Tamil montly journal, largely de- 
voted to the interests of plantation labour and published at Coonoor in the Nilgris. The plaintiff, 
N., a practising lawyer of Coonoor of some seniority was a citizen of Coonoor and a member of the 
Hindu Mahasabha who believed in a militant Hindu State. 


An article published in an issue of the above montly journal, dated 15th January, 1955, attacked 
the plaintiff, N., in respect of an alleged statement made by him about Pandit Nehru to the effect 
that Pandit Nehru was “ p Nehru ”, because of his Muslim pre-dispositions; the article then 
proceeded to arraign the plaintiff asa member of the Godse group or as Godseite. Thewriter stated 
that there were still several persons of this group who distributed sweets on hearing the news of the 
assassination of Mahatma Gandhi and were happy ; that persons should be very vigilant because 
there were still may Godses and N’s among the public, that a careful watch might have to be kept on 
persons of this description as there was every likelihood of danger or menace from them and that it 
would be in the public interests if the officers of the criminal investigation department watched the 
movements of such persons with vigilance and sincerity. The article was headed “we feel ashamed 
and vexed. There are still a crowil of Godses. ” 


It appeared that the plaintiff had not referred to Pandit Nehru as “ Jaffer Nehru,” but had 
only stated in a rejoinder to a letter to a journal, that “ if Mr. Nehru became a Jaffer Nehru”, viz., 
by ming a Muslim, he would forfeit his deposit in the next election. But the defendants had not 
properly read and understood the letters nor made any reference to the plaintiff to ascertain the 
acts. 


_ There was no evidence to show that the plaintiff believed in political assassination as a method of 
achieving his objects. On the contrary in a book written by him long before the article in question, 
the plaintiff characterised Godse as a “ despicable creature ” and the assassination of Mahatma 
Gandhi itself as a “‘ trecherous crime ” which brought everlasting disgrace to Hinduism itself. 
At one stage the plaintiff offered the defendants the opportunity of an apology but the draft apology 
which the defendants were called upon to sign was couched in such abject terms that no editor could 
have really signed it compatible with his professional self-respect. 

Held :—(1) To brand any person as a ‘Godseite or a member of that group from whom danger 
may be apprehended was to impute that the person was likely to adopt the methods of political 
assassination for enforcing his opinions and there could be no doubt that the expressions complained 
of were highly defamatory per se ; 

(2) that there was hardly any occasion for the offending article which was highly defamatory 
per se and hence no personal animus need be shown ; the defendants were not therefore entitled to 
claim privilege of occasion ; 

(3) ‘that the act of blackening the plaintiff in the eyes of the reading public of the periodical 
was not justified either as fair comment or as truth ; 

(4) the question of motive was not material, and it was sufficient that malice in law was fully 
proved ; 

(5) that the imputation against the plaintiff was cruel and unjust, and since the occasion was 
not privileged, the libel was established ; 


(6) that while the fact of an offer to apologise having been offered was certainly a relevant 
fact in assessing the damages, there was no real or fair opportunity for an honourable apology ; 








* Appeal No. “of ; 27th October, 1960. 
ppeal No. 173 of 1957 (ga eaten sie aka). 
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À (7) that the plaintiff had not established that he suffered any actual or substantial injury to 
his reputation ; 


8) that Courts of law are not bound to sustain in full actions for damage for libel which are 


prmarlly intended for the monetary benefit of the plaintiffs taking advantage of the occasion of a 
ibel ; an 


(9) that therefore the case was only one “or nominal damages and not for the award of sul’ 
stantial damages. 


Appeal against the Decree of the Court of the Subordinate Judge of Nilgiris, 
Ootacamund, in Original Suit No. 20 of 1955. 


K. V. Sankaran, for Appellants. 


T. S. Swaminathan for K. V. Ramaseshan, for Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal by the defendants in the Court below who are 
the editor and the proprietor-printer respectively of a monthly Tamil Jounral 
published at Coonoor. They were sued by the Plaintiff (S. R. Narayana Ayyar) 
for damages to the tune of Rs. 5,500 in respect of a defamatory statement or libel 
made against the plaintiff by the first defendant (the editor) in the issue of the perio- 
dical, largely devoted to the interests of plantation labour, dated 1 5th January, 
1955. The learned Subordinate Judge of the Nilgiris tried the action upon the 
merits, and came to the conclusion that the imputations were per se defamatory, that 
they were not entitled to protection as within the bounds of fair comment, nor of 
privilege, and that the plaintiff was hence entitled to damages. D es to the 
tune of Rs. 1,000 were awarded against both defendants with costs. e appeal 
is from these findings. 


The Tamil text of the article containing the libel is re-produced in paragraph 6 
of the judgment of the lower Court. A true translation thereof (Exhibit Aaa) is 
also to be found at page 63 of the printed papers. Since there is very little doubt 
or difficulty about the language employed, or its broad interpretation, I do not 
think that it is nec for me to proceed into the niceties of expression in Tamil. 
Briefly stated, the article attaks the plaintiff, Sri S. R. Narayana Ayyar, in respect 
of an alleged statement made by him about Pandit Nehru, to the effect that Pandit 
Nehru was ‘Jaffar Nehru’ because of his Muslim pre-dispositions. The article then 
proceeds to arraign the plaintiff as a member of the Godse group or as a Godse-ite. 
The writer states that there are still several persons of this group, who distributed 
sweets on hearing the news of the assassination of Mahatma Gandhi, and were happy. 
Persons should þe very vigilant, because there may be still many Godses and 
Narayana Ayyars amongst the public. A careful watch might have to be kept on 
persons of this description, as there is every likelihood of danger or menace from 
them. Further, according to the writer, it would be in the public interests, if the 
Officers of the Criminal Investigation Department watched the movements of 
such persons with vigilance and sincerity. : 


There is no dispute, as I have earlier remarked, about the purport and tenor 
of the passage in question. Since Nathuram Godse was practically unknown as 
a politician or a public figure, except perhaps within the confines of Maharashtra, 
till he sprang into prominence upon the occasion of the assassination of Mahatma 
Gandhi, and acquired immediately a country-wide notoriety, I do not think that 
it can be seriously challenged either that the name of Godse is inevitably linked in 
the minds of the public with that tragic crime. In other words, to brand any person 
as a Godse-ite, or a member of that group from whom danger may be apprehended 
by the public, is to impute, with very little innuendo about it, that that person was 
likely to adopt the methods of political assassination for enforcing his opinions. The 
little vagueness that might remain about this interpretation is dispelled by the further 
statement of the writer that Godses and Narayana Ayyars were still amongst us, 
and that, in the public interests, the movements of such persons should be carefully 
watched by the Officers of the Criminal Investigation Department, 
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There can be no doubt, in consequence, that the expressions complained of 
were highly defamatory per se and further that the effect of the entire passage, upon 
the mind of any unprejudiced writer, would be to lead him into the belief that the 
plaintiff (Sri Narayana Ayyar) was a person from whom violence against esteemed 
public leaders might be feared. This is not a mere fragmentary interpretation, founded 
Bp one or two isolated sentences torn from the context. It is the general effect 
of this article headed : “ We feel ashamed and vexed. There is still a crowd of 
Godses”, Not merely this, but it is an impression reinforced by the explicit 
expressions used. The further questions that arise for our consideration, may be 
formulated as follows : Firstly, was the occasion a privileged one? Secondly, if 
the occasion were to be held privileged, has actual malice been established against 
the writer of the article? Thirdly, do the expressions exceed the bounds of fair 
comment, when we bear in mind the antecedents and general opinions of the 
plaintiff (S. R. Narayana Ayyar), which seem to be very well-known in his locality ? 
Finally, there is the question of the quantum of the damages, and the basis upon 
which damages should be ascertained. 


In Halsbury’s ‘ Laws of England’ Simonds Edition, Volume 24, page 8, in sub- 
section (3) of the section “ Liberal and slander ” it is observed that if the occasion 
was a privileged one, express or actual malice might have to be proved. The precise 
form in which this is put is : 

“ If the occasion is such that there was either a duty or right to make the publication , it is said 
that the occasion rebuts the presumption of malice, but the ice (which here means malice in fact, 
or, as it is technically called, express or actual malice) may be ‘proved.’ ” 


In the present case, it is not seriously contended that there was a personal motive 
on the part of the writer to defame Mr. Narayana Ayyar. Hence, the question is 
of some importance in applying the legal principles to the facts, whether the occa- 
sion was privileged, and whether the plaintiff should therefore have made out 
express or actual malice, apart from malice in law, which must necessarily accom- 
pany such defamatory statements per se. 


Here, learned counsel for the appellants (Mr. Sankaran) has very fairly conceded 
that the facts are such that a privilege of occasion could hardly be claimed. Two of 
the documents exhibited in this case, viz., Exhibits A-13 and A-14, sufficiently 
illuminate the occasion for the writing of the article in the periodical. One Mr. 
Shammanna wrote a letter to the editor of the Blitz News Magazine in which he 
alleged that Mr. Narayana Ayyar had referred to Prime Minister Nehru as ‘ Jaffar 
Nehru ’, and the correspondent expressed surprise that such remarks were allowed. 
Mr. Narayana Ayyar rejoined with an explanatory letter (Exhibit A-14) in which 
he denies the allegation, and claims that all that he asserted was that if Mr. Nehru 
became a ‘Jaffar Nehru’, viz., by becoming a Muslim, he would forfeit his deposit 
in the next elections. The writer (First defendant) does not appear to have properly 
read and understood these two letters, and, admittedly, he made no reference to 
Mr. Narayana Ayyar, which he could have easily done, because he was living in 
the same place, in order to ascertain the facts. Upon the mere averment or opinion 
of Mr. Shammanna, and without further verification, the first defendant launched 

„into the offending article in question, when there was hardly any occasion for this 
particular attack. It is for this reason that I must affirm that the question of privilege 
does not arise, except in a very qualified form. It is true that the facts do not esta- 
blish a personal animus for the writer to move against Mr. Narayana Ayyar. But where 
the words employed, and the general purport of the article, are highly defamatory 
per se I do not understand the law to imply that personal animus must necessarily be 
shown to the satisfaction of the Court. There are two decisions relied on by Mr. 
Sankaran for the appellants, both of which are of interest. It the first Silkin v. 
Reaverbrook Newspapers, Ltd.1, it is observed that what a person says by way of com- 
ment on a matter of public interest, honestly, however exaggerated or prejudiced, is 
fair comment sustainable as a defence to a libel action. But this very judgment con- 
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tains a proviso that the comment cannot be so strong that “ no fair-minded person 
could have made it.” In Grech v. Odhams Press, Lid.1, Denovan, J., held that, 
though the words complained of might be defamatory and untrue, yet nevertheless 
they were fair comment upon a matter of public interest. I do not think that these 
decisions really help the appellants in the present case. The views of Mr. Narayana 
Ayyar were not, in themselves, a matter of public interest at all, since, apart from being 
a practising lawyer of some seniority and a citizen of Coonoor, his views no more 
concern the public than those of any other private individual of the Republic. The 
matter old be said to have merited treatment as one of public interest, only if Mr. 
Narayanana Ayyar had openly, and in public, made any imputation which was the 
immediate provocation for the article. But whre the writer launches into an attack, 
without even verifying the truth of that averment, which itself appeared as a reference 
in the letter of some other correspondent to the editor of the Blitz News Magazine, 
I do not think that the writer is entitled to claim privilege of occasion. As regards 
fair comment, I do not think that the words can fall within that scope ; they would 
certainly have done so, had the writer contented himself with merely castigating Mr. 
Narayana Ayyar for his opinions. Even had the writer merely stated that Mr. 
Narayana Ayyar should be repudiated by all right-thinking people, for his extreme 
views as a member of an extreme section of the Hindu Mahasabha, the words would 
not have been objectionable. But to proceed further, and to imply that Mr. Narayana 
Ayyar might also adopt the methods of Godse, and would equally be a proper 
object for vigilance by the C.I.D. Police, is, in substance, to defame and blacken 
him in the eyes of the reading public of this periodical. It is not justified as fair 
comment. It is certainly not justified as truth. We have elaborate testimony on 
record, to which I shall make reference a little later, about Mr. Narayana Ayyar’s 
antecedents, and his political views. However that may be, there is nothing in the 
record, which may be said to be excessively cumbered by excerpts from Mr. Narayana 
Ayyar’s writings, to show that Mr. Narayana Ayyar believed in political assassination 
as a method of achieving his objects. On the contrary, in a book entitled “ What 
shall we do” by “ An obscure Hindu ”, which Mr. Narayana Ayyar undoubtedly 
wrote, and which bears an introduction from Dr. C.P.Ramaswamy Aiyar, there is a 
passage at page 103 referring to Godse, written ante litem mottam, long before the present 
libel, in which the author characterises Godse as “ a despicable creature”, and the 
assassination of Mahatma Gandhi itself as a ‘ treacherous crime ’ which has brought 
everlasting disgrace to Hinduism itself. Mr. Sankaran contends that Mr. Narayana 
Ayyar could not, with safety to himself, have said less ; but that it not a generous or 
fair interpretation. We may hence take it that, in this cose, the libel is clearly made 
out, and that it is not justified either by a privilege of occasion, or by being within the 
bounds of fair comment or by its truth. The question of motive must recede into the 
background. It is sufficient that malice in law has been fully proved. 


But having arrived at these findings, it is essential that I should make some re- 
ference to the antecedents and the political views of Mr. Narayana Ayyar. I have 
to do so, for two important reasons. Firstly, that has an intimate relevance to the 
question of the damages to be properly awarded in the present case. Secondly, the 
admissions of Mr. Narayana Ayyar in evidence, and his antecedents do provide a 
clear and rational explanation for this attack against him, which is not an isolated in- 
stance. Actually, there have been prior attacks of precisely the same kind, though it 
is not clear from the record whether Mr. Narayana Ayyar sought and obtained 
redress on all those occasions. I shall content myself with a very condensed 
epitome of Mr. Narayana Ayyar’s views and antecedents. As I hinted earlier, 
and as is perhaps unfortunately common in such actions, the record is swollen 
with passages and excerpts which have little relevance or significance. In brief, 
Mr. Narayana Ayyar has made no pretence about his political opinions and alegi- 
ances, from the very commencement. In his views, and in his background gene- 
rally, he seems to belong to that climate of opinion which characterises the extreme 
wing of the Hindu Mahasabha Organisation. - He admits the following facts. 


I. (1957) ZAN E. R. 556. 
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According to him, pronouncing the name of Jinnah was a heinous crime. He feels 
that most of the Muslims in India are spies, who should he banished or compelled to 
return to Pakistan. Gandhiji committed a big error in working for Hindu Muslim 
unity. Mr. Nehru was not merely an impracticable patriot, but a leader who has 
brought disaster after disaster to the unfortunate people of India. In brief, he 
claims that “Nehru is the evil Genius of India”. Every concession to Muslim senti- 
ment or claims, however legitimate, seems to him to be a national disaster. 
He does not believe in the secular State. He states that his heart trembles in sorrow 
and arger, when he hears that word. He believed in a militant Hindu State, and also 
believes that our foreign policy has landed us in a mire. Actually, he was Cescribed 
once as an embryo Godse, and by another writer as a worshipper at the shrine of 
Godse, without the courage of Godse. Finally he states, that in his view many of our 
legislators were incapable of earning a living outside the - Legislature, and adds 
“ I wish I had the strength of Bhima to thrash these fellows.” 


I think that even in this condensed form, the opinions and mentality of Mr: 
Narayana Ayyar are sufficiently evident. They explain the several violent attacks 
against him. Undoubtedly he is at liberty, in this secular State, where the funda- 
mental freedoms of the individual are guaranteed under the Articles of our Consti- 
tution, to profess these views, and even to propagate them. But certainly he would 
be well advised, in doing so, to employ language which does not wound or injure the 
susceptibilities of fellow-citizens who might have their own loyalties to certain national 
leaders. I find that, on one occasion when the dangerous trend of Mr. Narayana 
Ayyar’s opinions and activities was discussed, as between the authorities responsible 
for law and order in the District, the District Superintendent of Police (Mr. Ronsen) 
wrote to the District Magistrate to this effect, that Mr. Narayana Ayyar “has got a 
very loose tongue and is rather impulsive. He is not capable of doing any mischief.” 
It is impossible to resist the inference that, to a considerable extent, Mr. Narayana 
Ayyar has called down upon himself these successive verbal assaults, mainly 
because he has not cared to practise either forbearance or restraint and temperance 
in expression. 

Mr. Sankaran would contend that, in view of this background which I have 
just referred to, the actual expressions did not exceed the bounds of propriety and fair 
comment. I have carefully considered this argument, and I must agree that there is 
a certain plausibility and strength lent to it from the very record of the observations 
and writings of the plaintiff. Nevertheless, I think that it must be overruled because, 
as I have earlier clearly found, there is absolutely nothing to justify even a superficial 
impression that Mr. Narayana Ayyar would go so far as to adopt the methods of 
polictical assassination, or that he favours them. A very similar case, as far as the 
principles and the broad facts are concened, is Subhas Chandra v. Knight & Sonst, 
and in many respects, that was a far stronger case for the defendant. But even on 
that occasion Rankin, C.J., held , after an analysis of the facts in which the incidence 
of the principles is lucidly exposed, if I may say so with great respect, that the libel 
was actionable. I do not think that it is necessary for me to state anything further 
on this aspect. Upon the broad merits, the appeal must fail, unless it can be shown 
that Mr. Narayana Ayyar not merely has sympathy for the opinions or communal 
affinities of Godse or people like him, but that he actually favours the method of 
assassination adopted by Godse. That is a cruel and unjust imputation, against 
Mr. Narayana Ayyar, as for as I can Judge. That bcing so and since the occasion 
was not really privileged, the libel is established. ; 

Upon the question of damages, I have carefully considered the arguments urged 
by respective learned counsel, and I am of the view that the damages actually awarded 
are highly excessive, and not at all justified by the merits of the situation. At one 
stage in the proceedings which led to this litigation, Mr. Narayana Ayyar seems to 
have offered the opposite party the opportunity of an apolegy. ‘That is certainly a 
relevant fact, and had the opportunity been fairly Poffered, I would certainly consi- 
der the situation aggravated by the contumacy of the defendants. But I find from 
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an actual perusal of the draft apology which defendants were called upon to sign 
(Exhibit A-16), that it was couched in such abject terms that no editor could have 
really signed it, compatible with his professional self-respect. It is true that the 
pleadings also show a strange attitude, as far as the defendants are concerned. The 
written statement betrays several defences, which are neither Jogical, nor convincing, 
and which seem to have been adopted in a desperate attempt to meet the suit claim. 
In brief, the defendants appear to desire to make out that they themselves did not 
condemn Godse, for having the courage of his convictions. But I do not think that it 
would be fair to tax the defendants too severely with these averments, which merely 
savour of the strategy of litigation. I do not think that there has been any real 
aggravation in this sense, nor was there a real opportunity offered for an honourable 
apology. The further question is whether Mr. Narayana Ayyar should now be 
awarded nominal damages, or should be awarded substantial damages to the tune 
of Rs. 1,000 as adopted by the lower Court. 


In this context, I must reiterate that Mr. Narayana Ayyar’s antecedents, views 
and previous history, including the freedom and vigour with which he has always 
expressed those views, largely explain the impression which led to the writing of 
this article. I must also stress that, since Mr. Narayana Ayyar does not seem to 
have cared to practise verbal restraint in his own writings, it must be pleaded in 
mitigation of the offence of the appellants that they were provoked by the terms in 
which Mr. Narayana Ayyar either referred to, or was svpposed to have referred, 
to Pandit Nehru. Even taking Mr. Narayana Ayyar’s own modification of the 
averment as the truth, viz., that he said that Pandit Nehru would be ‘ Jaffar Nehru’ 
if he became converted as a Muslim and would forfeit his deposit at the elections 
it is clear enough that such a contemptuous reference to a greatly esteemed national 
leader may lacerate the feelings of others. Though learned counsel are unable to 
elucidate the particular word ae >, I think that it is a reasonable interpretation 
that the reference is to Mir Jaffar, who played a dubious role in Indian history by 
becoming a traitor to his master. Again , I do not think that Mr. Narayana Ayyar 
has, for a moment, succeeded in establishing that he has suffered any actual or 
substantial injury to his reputation. I have gone carefully through the evidence 
of the witnesses cited and examined to prove this fact, viz., P.Ws. 1, 2, 3, 4 p° and 
7, and I find very little beyond this, that most of these persons affirm that they 
would have felt grossly insulted if anyone had called them a Godse-ite or follower 
of Godse. Mr. Narayana Ayyar is not a political figure of any significance. The 
record only shows that he is a lawyer and a private citizen, who has certain limited 
public activities to his credit, like many other people. The concerned periodical 
is not likely to be read by the intelligentsia, and it largely circulates among planta- 
tion labourers, whose problems it deals with. I think it is impossible to claim, on 
the record, that substantial injury to the reputation of Mr. Narayana Ayyar has 
been caused by the offending article. It must further be recollected that the libel 
does concern the political views of Mr. Narayana Ayyar, and does not per se relate 
to his private life, or to his professional character and reputation as a lawyer. 


I think that I have indicated sufficiently my grounds for the view that damages 
awarded should only be nominal in the present case. As observed in Kameswara 
Rao’s ‘Law of Damages and Compensation’ grd Edition, 1959, page 16:— 


“ Nominal damages are intended only where the plaintiff has sustained injuria damnum, that is; 
where the right of his has been infringed, but not so as to cause any sensible damage. ” 


Mr. Swaminathan for the plaintiff-respondent argues that Mr. Narayana Ayyar 
suffered greatly in mind and health, because of his libel, and that that circumstance 
ought to be taken into account. He further contends that, where a person like 
this plaintiff chooses the alternative of claiming substantial damages instead of an 
‘ apology, the defendants have no option but to pay. He has placed considerable 
reliance upon the Bench decision of this Court in Subramania v. Hitchock, 1. I have 
gone through this decision, and it appears to me that the facts of that case were 
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very widely different, that the decision cannot be of any real help or value in the 
present context. Actually, the one relevant passage is from Odgers on ‘ Libel and 
Slander ’ page 374 (quoted at page 954), to the effect that nominal damages should 
be awarded only where the plaintiff is content to clear up his character, and does 
not cafe to ‘put money in his pocket’. Mr. Swaminathan has actually advanced 
an argument , in all seriousness, which, I confess, I find a little startling, to the effect 
that there is nothing wrong in the utilisation of such an occasion by the plaintiff 
in order to seek and obtain the maximum monetary consolation that he could. 
That may be so, and it may be that there are certain passages in the authorities, 
lending support to such an interpretation. But I do not think that Courts of law are 
bound to sustain in full actions for damages for libel which are, primarily, intended 
for the monetary benefit of the plaintiff, taking advantage of the occasion of libel. 
On the contrary, I think that, of all the factors relevant to the quantum of damages, 
the two most important are (1) the kind of justification which the writer might have 
had, even if the passage is defamatory per se, and malice in law is established and (2) 
the actual injury to reputation which the person defamed has suffered, as proved by 
the record. I am satisfied that this is a case only for nominal damages, and not for 
the award of substantial damages. 


Accordingly, I allow the appeal only to the extent of reducing the quantum 
of damages awarded to plaintiff-respondent from Rs. 1, 000 to Rs. 100. As regards 
the costs the Plaintiff will have actual costs of the Court-fee and advocate fee 
incurred in the lower Court, according to the record. Parties will otherwise bear 
their own costs throughout. 


P.R.N. —— Appeal dismissed on merits, 
but allowed as to quantum 
4 of damages only. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction). 
Mr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice VENKATADRI. 
M.RM.M.M.N. Natarajan Chettiar .. Appellant* 


v 


The Income-tax Officer, III Additional Circle, 
Karaikudi, Ramnad District and another .. Respondents. 


Incoms-tax Act (XI of 1922), section 18-A (6)—Interest on the advance tax-Reopening and re-assessment 
under section 34 of the Act—Demand under re-assessment including the statutory interest upto the date of reassess- 
ment —Leoy of interest is illegal. 

Section 18-A (6) of the Income-tax Act contains two terminii, one is fixed in the sub-section (6) 
ie. 1st day of January, in the financial year in which the tax was paid, and the other terminus is the 
date of the regular assessment. 

Interest under sub-section (6) is payable only where in any year an assessee has paid tax under 
sub-section (2) or sub-section (3) on the basis of his own estimate and the tax so paid is less than 80 
per cent. of the tax determined on the basis of the regular assessment. 


If a regular assessment is made under section 23 of the Act, it is only then that it is ascertained 
whether the condition i.e., if the amount of tax paid on the estimate of the assessee 18 less than 80 per 
cent. of the tax determined on the basis of the regular assessment is satisfied. If it 1s less than 80 per 
cent., then only the liability to pay interest under sub-section (6) arises. 

Once sub-section (6) has been applied and the amount ascertained on the basis of the regular 
assessment under section 23 asoriginally made, there was a finality, subject only to the provision 
contained in the Second Proviso, which relates to the reduction of the amount on which interest is 
payable as a result of an appeal, revision, or a reference. 

There is no provision to meet the contingency, where the amount of tax payable by the assessee 
is increased by proceedings taken under section 34 of the Act. 

‘The orders of the Income-tax Officer in so far as they include the payment of statutory interest 
under sub-section (6) of section 18-A upto the date of the re-assessment orders are liable to be quashed. 

Case-law discussed. 
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Appeals under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Panchapakesa Ayyar dated 12th November, 1957 and made in ‘the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
Nos. 864, to 869 of 1957 respectively presented under Article 226 of the Constitution 
of India to issue a writ of ceritorari calling for the records of the 1st Respondent re- 
lating to his reassessment orders in G. I. Nos. 3077/m/47/48, 3088/m/48-49, 3088/m/ 
50-51, 3088/m/49-50, 3088/m/52-53, 3088/m/51-52, respectively dated 28th February 
1957 and the levy of the penal interest of Rs. 1,324 under section 18-A (6) of the 
Indian Income-tax Act, contained in the said reassessment, and the order of the 
Inspecting Assistant Commissioner, Madurai Range, the 2nd Respondent herein 
dated 25th April, 1957 and made in C.R.No. 8 (1) 57-58 respectively. 


K. Srinivasan, D. S. Meenakshisundaram and A. Devanathan, for Appellant. 


S. Ranganathan for C. S. Rama Rao Sahib, Special Counsel for Income-tax, for 
Respondents. : 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These appeals under the Letters Patent are from the judg- 
ment of Panchapakesa Ayyar, J. disposing of Writ Petitions Nos. 864 to 869 of 1957. 
A common question of law arisesin these appeals. The appellant was an assessee 
on the file of the Income-tax Officer, III Additional Circle, Karaikudi. The 
assessments on the appellant for the years 1947-48 to 1952-53 were originally com- 
pleted on different dates, which it is not material to mention, on particular total 
incomes. These assessments were made under section 23 (3) of the Indian Income- 
tax Act. Subsequently, the Income-tax Officer re-opened the assessments under 
section 34 of the Act and recomputed the appellant’s total incomes for the different 
years at figures, which were in excess of the original figures. There is no dispute 
as regards this re-opening and re-assessment under section 34 of the Act. But in 
the demands based on the re-assessment dated, 28th February, 1957, the Income- 
tax Officer included certain sums as interest payable under section 18-A (6) of the 
Act. The appellant took exception to this charge of interest. At the same time he 
applied to the Inspecting Assistant Commissioner, Madurai Range to get relief under 
the Proviso to rule 18-A (6), which runs thus : 


“ Provided further that in such cases and under such circumstances as may be prescribed, the’ 
Income-tax Officer may reduce or waive the interest payable by the assessee.”” 


Rule 48 is the material rule. This application was, however, rejected. Thereupon 
the appellant filed the writ petitions out of which these appeals arise for the issue 
of writs of certiorari, or such other appropriate rules or orders to quash the imposition 
of the penal interest as per the said reassessment orders. The main contention 
raised on behalf of the appellant in his writ petitions was that section 18-A (6) of 
the Act will not in terms apply to an assessment made under section 34 of the Act. 
The learned Judge held against this contention. There was also another conten- 
tion raised before him that the Assistant Commissioner of Income-tax before whom 
an application had been filed to reduce or waive the interest levied on the appellant 
had not properly disposed of the application, because he had not assigned any 
reasons for declining to exercise his discretion in favour of the appellant. This 
contention also was rejected by the learned Judge. 


Mr. Srinivasan, learned counsel for the assessee before us practically confined 
his argument to the first contention, though he did not abandon his second conten- 
tion. His argument was that the expression “‘ regular assessment ” in sub-section 
(6) of section 18-A of the Act will not apply to a re-assessment after re-opening the 
original assessment under section 34 of the Act. The learned counsel for the depart- 
ment contended that the assessment under section 34 would also fall within the cate- 
gory of regular assessments. Panchapakesa Ayyar, J. disposed of this controversy 
in a very simple manner. He observed : 


“ I fail‘to see how a ‘ re-assessment’ will not be a ‘ regular assessment’. Surely, it isnot an 
irregular assessment.” 
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He compared the re-assessment to an amerided decree. To us the matter does not 
appear to be so simple as it appeared to the learned Judge. We do not read the 
words ‘ regular assessment’ to mean and signify only a valid assessment. Evidently 
the learned Judge thought that ‘ regular’ meant ‘ valid’, l.e., not irregular. But 
with respect to the learned Judge an irregularity does not always result in invalidity. 
There are several irregularities in procedure, which may not affect the validity of 
the substantial order. If a regular assessment means and signifies an assessment 
made in the regular course contemplated by the provisions of the Indian Income- 
tax Act, then surely an assessment under section 34 is not a regular assessment. 
There is difference between an assessment not being a regular assessment and an 
assessment being an irregular assessment. 


Neither learned counsel for the assessee, nor learned counsel for the Depart- 
ment has been able to bring to our notice any direct authority on the question, which 
falls to be decided in these appeals. Mr. Srinivasan relied upon what he called the 
definition in the statute itself of a regular assessment in sub-section (5) of section 
18-A, That sub-section runs thus : 

“ The Central Government shalll pay simple interest (i) at two per cent per annum on any amount 
payable in accordance with the provisions of this section before the first day of April, 1955, and paid 
accordingly ; (ii) at four per cent per annum on any amount payable in accordance with the provisions 
of this section after the 1st day of April, 1955, and paid accordingly ; 

from the date of payment to the date of the provisional assessment made under section 23-B 
or if no such assessment bas been made to the date of the assessment (hereinafter called the ‘regula 
assessment ’) made under section 23 of the income, profits and gains of the previous year for an assess 
ment for the year next following the year in which the amount was payable.’ 


The ‘ regular assessment’ therefore, which occurs in the next sub-section, t.e., sub- 
section (6) must bear the same meaning namely, ‘ an assessment made under sec- 
tion 23 of the income,’ ete. 


Learned counsel for the Department met this argument in two ways: (1) By 
pointing out that the expression ‘ regular assessment ’ in sub-section (5) of section 
18-A must be understood in the context as distinct from the provisional assessment 
made under section 23-B. (2) By contending that re-assessment under section 34 
of the Act, or even an assessment for the first time under section 34 of the Act would 
also be an assessment under section 23 of the Act. He relied upon the ruling of this 
Court in C.V. Govindarajulu Iyer v. Commissioner of Income-tax,’. ‘That decision, how- 
ever did not directly deal with this point. That related to the power of the Income- 
tax Officer to levy a penalty under section 28 (1) (a) for failure without reasonable 
cause to furnish a return pursuant to the general notice under section 22 (1) of the 
Act in proceedings taken under section 34 of the Act. Observations in the course 
of the judgment that proceedings under section 34 in that case relate to the same 
proceedings, which must be deemed to have commenced with the publication of the 
general notice under section 22 (1) should not be stretched to cover the argument 
raised by the learned counsel for the Department. Mr. Srinivasan referred us to 
a decision of the Bombay High Court in Sarangpur Cotton Manufacturing Co. Lid. v. 
Commissioner of Income-tax?. That related to the converse case where the Depart- 
ment is under a liability to pay interest under section 18-A (5). It suffices to state 
the following facts in that case. The assessee paid advance tax under section 18-A 
and assessment under section e3 was completed on goth March, 1948. ‘The assessee 
appealed against the order of assessment. That order was set aside by the Appellate 
Assistant Commissioner on 15th November, 1951 and he directed the Income-tax 
Officer to make a fresh assessment. Such fresh assessment was made on 25th January 
1954. The Income-tax Officer allowed the assessee interest on the advance pay- 
ment from the date of payment till goth March, 1948. The contention of the asses- 
see was that he was entitled to interest upto 25th January, 1954. The contention 
on behalf of the assessee was that the date of the regular assessessment, t.e., the date 
of the assessment under section 23 of the Act must mean the date of a valid and 
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effective assessment and such assessment was only the assessment made after remand 
on 25th January, 1954. There was no doubt a prior assessment on joth March, 
1948, but that was not a valid or effective assessment and that would not be the 
assessment, which would fall within the terms of sub-section (5) of section 18-A. 
The learned Judges refused to accept this contention. Dealing with it, Chagla, 
C.J. said : 

“ When one looks at the matter a little more closely, it becomes clear that, when the Income-tax 

Officer made the order on the goth of March, 1948, under the provisions of this section, interest ceased 
to run. At that date the order made by the Income-tax Officer was the only effective and valid 
assessment. Can it be said that, if interest had ceased to run, the running of interest was revived when 
that order of assessment was set aside and a different terminus was fixed for the calculation of interest ? 
It seems to us that what the islature contemplated in using the expression *‘ the date of the assess- 
ment ” was the factual date of the assessment and it was not considering the legality or the validity of 
the assessment made. It wanted to fix two terminii for the calculation of interest. With to 
one terminus there was no difficulty ; that was the date of payment of advance tax by the assessee. 
The other terminus had to be fixed and the other terminus was the date when the regular assessment 
was made. That terminus having been fixed, it could not be altered by any subsequent event or by 
the vicissitudes through which the assessment order might pass.” 
Though this decision does not deal directly with sub-section (6) of section 18-A, 
we consider that the ratio decidendi of this decision will apply equally to the appeal 
before us. Sub-section (6) also contains two terminii. One is fixed in the sub- 
section (6), namely, rst day of January in the financial year in which the tax was 
paid. The other terminus is the date of the regular assessment. ‘There is also 
another condition in sub-section (6), which throws some light and that is this. Inte- 
rest under this sub-section is payable only where in any Died an assessee has paid 
tax under sub-section (2), or sub-section (3) on the basis of his own estimate and the 
tax so paid is less than 80 per cent. of the tax determied on the basis of the regular 
assessment. Now, if a regular assessment under section 23 has been made, as it 
was made in this case, it is then, that you ascertain whether this condition is satisfied. 
The two material amounts of tax are the amount of tax paid on the basis of the 
assessee’s own estimate on the one hand and the tax as determined on the basis 
of regular assessment on the other. If the former is less than 80 per cent of the 
latter, then only the liability under sub-section (6) arises. On the analogy of the 
decision in Sarangpur Cotton Manufacturing Co., Lid. v. Commissioner of Income-tax}, 
we hold that once sub-section (6) has been applied, as in this case, and the amount 
ascertained on the basis of the regular assessment under section 23 as originally made, 
there was a finality, subject only to the provision contained in the Second Proviso, 
which relates to the reduction of the amount on which interest is payable as a result 
of an appeal, revision, or areference. There is no provision to meet the contingency, 
where the amount of tax payable by the assessee is increased by proceedings taken 
under section 34 of the Act. 


We confess that a different view can also be taken. But we should follow the 
well-established rule that in construing a fiscal enactment like the Income-tax Act 
unless the language is so clear that it could bear only one construction, the assessee 
will be entitled, to what one may call, ‘ the benefit of the doubt’. We should not 
be understood however as having a doubt with regard to the construction of sub- 
section (6) of section 18-A, which we have reached above. 


In the result we allow the appeals and quash the orders of the Income-tax 
Officer dated 28th February, 1957 in so far as they include the payment of statu- 
tory interest under sub-section (6) of section 18-A upto the date of the re-assessment 
orders. The appellant will be entitled to his costs, but so far as the advocate’s fee 
is concerned, it will be Rs. roo for the entire batch. 


V.S. Writ appeals allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i Present :—Mr. Jusrice RAJAGOPALAN AND MR. Jusroe RAMAGHANDRA 
YER. 


The Ajax Products Limited (in voluntary liquidation), 
Madras .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Incoms-Tax Act (XI of 1922), sections 2 (9) and 10 (2) (01)—Excess realized by purchase and sale—If 
income from business or adventure in the nature of trade. 


The existence of an intention to sell at a profit even at the time of the purchase may be a relevant 
factor in deciding whetl-er the transaction of purchase and sale constituted anfadventure in the nature 
of trade. The existence of such an mtention 1s neither conclusive nor decisive in proving that the 
purchase and the subsequent sale together constituted an adventure in the nature of trade. The 
proved absence of an intcntion to sell when a given property was purchased and was subsequently 
sold, has however a much higher probative value in deciding the question. If there was no intention 
to sell when the property was purchased then the purchase and sale become independent transactions. 
Dissociation of the two transactions would be consistent only with the view that what was purchased 
was done as an investment. 


Even if the purchase and sale was contemplated and provided for even at the time of the purchase, 
the two transactions together might lead to either inference, that the purchase constituted an invest- 
ment or that the purchase and sale together constituted an adventure in the nature of trade. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, ‘A’ under section 66 (1) of the Indian Income-tax Act, 1922, (Act XI of 
1922), in R.A.No.746 of 1954-55 (I.T.A.No.1043 of 1953-54—Assessment year 
1947-48) on its file for decision on the following questions of law, viz :— 


(1) “ Whether on the facts and in the circumstances of the case, the sum of Rs 3,41,586 being 
the excess realised on the sale of the Jaya Spun Silk Mill Plant and Machinery constitutes income from 
business and so was assessable to tax ?” 


(2) “ Whether on the facts and in the circumstances of the case, the sum of Rs. 85,791 being 
the difference between the cost price and the written down value of the Jaya Spun Silk Mill Plant 
and Machinery is assessable to income-tax under the provisions of section 10 (2) (vit) of the’Act ?” 


R. Venkataraman, for Applicant. 


C.S. Rama Rao Sahib, Special Counsel for Income-tax assisted by S. Ranganathan, 
on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, F.—The assessee was a public limited liability company. When 
the Company was formed with a share capital of Rs. 6 lakhs, the objectives of the 
Company as set out in clause 5 of the Memorandum of Association were to manu- 
facture abrasives and steel products. The late Dewan Bahadur A.M. Murugappa 
Chettiar and his three sons Murugappa, Vellayan (since deceased) and Aruna- 
chalam, who constituted Murugappa and Sons, were the Managing Agents of the 
asse'see Company. Besides the Managing Agency, that family hada large interest 
in the share holding: The Tribunal observed that Murugappa and his sons were 
“ vitally interested’ in the Company. Details of the share holding were not 
furnished in the record, and when we asked the learned counsel for the assessee if 
that information was available, he said that out of 6,000 shares, Murugappa and 
his sons held, 1,063 shares, while their wives held another 2,835 shares. None the 
less, the position remained that it was a public company in which the members of 
the public who held shares had a substantial interest. 


In the rest of this judgment we shall refer to the late Dewan Bahadur Muru- 
gappa, the father, as Murugappa. 


eee, 
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In September, 1943, Murugappa along with three others purchased the Chhoi 
Silk Mills, Ltd. at Bombay which was engaged in the manufacture of filature silk. 
It was the period of the Second World War, and there was a good demand for the 
manufactured product for parachutes. Murugappa had a eight annas share. Soon 
however he bought out the other three members of the syndicate, and by June, 
1944, Murugappa became the sole owner of the silk mills. The total outlay for 
the purchase was Rs. 2,88,750. It was common ground that, though the purchase 
had been effected in the name of Vellayan, the Mills belonged only to Murugappa. 
It was equally common ground that Vellayan was in charge of the silk mills at 
Bombay. 


While Murugappa was completing his acquisition of the entire silk mills, he 
apparently started negotiations for the sale of the silk mills to the assessee company. 
It should be remembered that Murugappa and Sons were the Managing Agents of 
the assessee Company. Vellyan himself was one of the Directors of the assessee 
Company. In April, 1944, the Directors resolved to acquire the silk mills, and in 
May, 1944, the general body of shareholders affirmed that decision. The Memo- 
randum of Association had to be amended to permit the assessee Company to em- 
bark on this new business. The requisite sanction of the High Court was obtained, 
and the Memorandum of Association was duly amended. By September, 1944, 
the purchase was completed. After the purchase of the silk mills by Murugappa, 
they were styled Jaya Spun Silk Mills. These Mills Murugappa sold to the assessee 
company for Rs. 4.25 lakhs. It should be remembered that Murugappa himself 
had spent Rs. 2,88, 750 for acquiring the Mills. Vellayan, who, as we have pointed 
out, was also a director of the assessee Company, continued to be in charge of the 
silk mills at Bombay. 


Negotiations for the sale of the silk mills to the assessee Company commenced, 
as we pointed out earlier, even in April, 1944, though the transaction was comple- 
ted only in September, 1944. From June, 1944, the assessee Company took steps 
to improve the silk mills after completing the purchase, and some correspondence 
was entered into with American business interests for the import of additional 
machinery. 


The assessee Company worked the silk mills from September, 1944, to February, 
1946. The profits the assessee Company made from 1st September, 1944 to gist 
December, 1944 amounted to Rs. 51,449. In 1945 the assessee Company realised 
a profit of a little over Rs. 2,50,000. During the two months of 1946 the profits 
realised amounted only to Rs. 1,734. 


By about July, 1945, the Mysore Spun Silk Mills, Ltd. opened negotiations for 
the purchase of the Jaya Spun Silk Mills at Bombay, from the assessee Company. 
Eventually the assessee Company sold the Jaya Spun Silk Mills, to the Mysore Spun 
Silk Mills Ltd. for Rs. 7.9. lakhs. The assessee Company, it should be remembered 
had purchased these Mills for Rs. 4.25 lakhs. There were further items of capital 
outlay, and the capital cost of the Mills to the assessee Company was Rs. 4,51,164. 
The profit made by the sale was Rs. 3,41,586. Besides this, there was the amount 
of Rs. 85,791, which represented the difference between the written down value of 
the machinery and the original cost price at which the assessee Company had ac- 
quired the silk mills. 

In the assessment year 1947-48, the Income-tax Officer assessed the assessee 
Company to tax on both these items Rs. 85,791 and Rs. 3,41,586. The appeals 
the assessee Company successively filed before the Assistant Commissioner and the 
Tribunal failed, and the assessment made by the Income-tax Officer was confirmed. 


The Tribunal referred the following questions to this Court under section 66 
(1) of the Act: 


“ (1) Whether on the facts and in the circumstances of the case ‘ho sum of Rs. 3,41,586 being 
the excess realised on the sale of Jaya Spun Silk Mills (Plant and Machinery) constitutes income from 


business and so was assessable to tax ? 
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(2) Whether on the facts and in the circumstances of the case, the sum of Rs. 85,791 being 
the difference between the cost price and the written down value of the Jaya Spun Silk Mills Plant 
-and Machinery is assessable to income-tax under the provisions of section 10 (2) (vii) of the Act ?” 


It should be easy to dispose of the second of these questions. The learned counsel 
for the assessee realised that the position taken by, the Department was unassailable, 
and that this amount of Rs. 85,791 was taxable in | 1e hands of the assessee-Company 
under section 10 (2) (vii) of the Act. That by the’ ale of the entire plant and machi- 
nery the assessee-Company parted with that lini of business in the course of its 
accounting year 1946 made noreal difference to the applicability of section 10 (2) 
(vii). We therefore answer the second question in the affirmative and against the 
assessee. 


To appreciate the respective contentions of the learned counsel for the assessee 
and the Department on the first question, it is desirable to examine what were the 
findings of the Departmental authorities and the Tribunal. 


The Income-tax Officer treated it as income from the business the assessee- 
‘Company carried on. He pointed out that clause (15) in the Memorandum of Asso- 
ciation provided for the acquisition and sale of properties. He therefore treated 
the acquisition and ‘sale of the silk mills as a transaction in the normal course of 
the business activities of the assessee-Company and treated the profits of the sale 
as an item of income of the assessee’s business. He apparently overlooked the 
fact, that clause 15 of the Memorandum of Association was only ancillary to clause 
5 which set out the objects, and certainly clause 5 did not provide for the company 
‘conducting any business in the purchase and sale of commercial concernes like 
the silk mills. The Assistant Commissioner, no doubt, pointed out in paragraph 8 
of his order, that business as defined in section 2 (4) of the Act included an adventure 
in the nature of trade. But the Assistant Commissioner did not record any specific 
finding, that the transaction of purchase and sale of the silk mills by the assessee- 
Company constituted an adventure in the nature of trade. His final conclusion was : 


“I uphold the finding of the Income-tax Officer that the surplus of Rs. 3,41,586 derived from the 
sale of the Mills was Te profit.” sci 


As we pointed out earlier, the Income-tax Officer certainly did not take the view, 
that the purchase and sale of the silk mills constituted an adventure in the nature 
of trade, independent of the normal business activities of the assessee-Company 
sanctioned by the Memorandum of Association. The Tribunal pointed out in 
paragraph 11 of its judgment : ; 
“There is no doubt that the business of silk mills was quite outside the assessee’s usual line.” 


‘The Tribunal also recorded : 


“ There can be no doubt that there was that element of careful calculation, design or organisation 

present in making the profits and similarly in carrying out the negotiations for sale with a view to 
realise the profit thereby. This is a carefully and coolly calculated deal and the running of the mills 
for a short time was just to give that gloss that would attract would-be buyers.” 
There was however no express finding, whether the Tribunal confirmed the view 
taken by the Income-tax Officer, that it was a case of profit realised by the assessee~ 
Company in the course of its normal business activities, or whether it was a case of 
profit realised by the assessee-Company from an adventure in the nature of trade, 
independent of its normal line of business activities. The Tribunal should cer- 
tainly have been aware of the distinction between the two heads, though adventure 
in the nature of trade is included in the statutory definition of business, and profit 
arising out of an adventure in the nature of trade is also assessable as income from 
business. The question as framed either made no reference to any adventure in 
the nature of trade, obviously because there was no specific finding in the order of 
the Appellate Tribunal that the transanction of purchase and sale constituted an 
adventure in the nature of trade. 


The learned counsel for the Department urged that on a fair reaading of the 
order of the Appellate Tribunal it should be held to have recorded a finding, that 
the profit in question, Rs. 3,413,586, was a profit from an adventure in the nature of 
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trade. The learned counsel did not seek to support the correctness of the view taken 
by the Income-tax Officer of the scope of clause 15 of the Memorandum of Asso- 
ciation or of the nature of the transaction of purchase and sale of the silk mills. 
The learned counsel for the Department agree that, since clause (15) was only ancil- 
lary to clause 5 of the Memorandum of Association, the purchase and sale of a going 
commercial concern like the silk mills, which did not constitute the Company’s 
stock-in-trade, could not be viewed as one of the normal business activities of the 
assessee-Company. 

The Department and the Tribunal should certainly have been alive to the dis- 
tinction between profits from the normal line of business activities of an assessee and a 
profit derived by an assessee from an adventure in the nature of trade independent 
of his normal line of business. When we asked the learned counsel for the Depart- 
ment whether the first question should not be re-drafted to bring out that the basis 
of the decision was an adventure in the nature of trade, as distinct from the normal 
business activities of the assessee, learned counsel represented that, since the word 
“ business” would take in also an adventure in the nature of trade, it was not neces- 
sary to re-frame the question. We are not re-framing the question, though we should 
observe that in normal circumstances we would like to keep alive the distinction bet- 
ween normal business activity of an assessee and an adventure in the nature of trade, 
so that attention could be focussed on that aspect even in the frame of the quesion 
itself. Despite the fact that there was no express finding of the Tribunal in its order, 
or even a finding which could be gathered by necessary implication, that the transac- 
tion of purchase and sale of the silk mills entered into by the assessee~-Company was 
an adventure in the nature of trade, we shall examine whether there was any 
material which could support such a finding. 


We should clear the ground to some extent by pointing out that we are not now 
concerned with the question, whether the purchase and sale of the silk mills by 
Murugappa constituted an adventure in the nature of trade as far as he was concerned. 
We are concerned only with the question, whether the purchase and sale undertaken 
by the assessce-Company was an adventure in the nature of trade on which the asses- 
gee-Company embarked. Again to clear the ground, we can ignore the fact, that 
Murugappa originally made the purchase in the name of his son Vellayan. Apart 
from the fact, that despite the original purchase having been in the name of Vellayan, 
Murugappa’s title to the Mills and his sole right tosell the property to the assessee- 
Company were never in issue, the purchase in the name of Vellayan was wholly 
irrelevant in deciding whether the eee Cy a upon an adventure 
in the nature of trade when it purchased the silk mills from Murugappa. We have 
adverted to all this at some length because the Department, and the Tribunal do 
not appear to have kept in view the fact, that whether the purchase and sale by 
Murugappa constituted an adventure in the nature of trade was wholly irrelevant in 
deciding whether the subsequent urchase and sale by the assessee was an adventure 
in the nature of trade as far as the assessee was concerned. 


The tribunal also appears to have overlooked one Be Laan, feature of the case. 
The assessee was a public company. The profits made by the Company out of the 
purchase and sale of the silk mills were available to all the shareholders of the Com- 
pany, and neither Murugappa alone, nor Murugappa and his sons alone, nor even all 
the members of Murugappa’s family alone could keep the whole of the profits. The 
Tribunal pointed out, as one of the relevant factors, that even, when M ppa 
urchased the Mills, the Mysore Company wanted to acquire these Mills. The learn- 
ed counsel for the assessee contended that there was really no material on record apart 
from the oral representation made by the Departmental representative, that factually 
the Mysore Company was in the field even when Murugappa purchased the silk 
mills. Independent of that feature of the case, if the possibility of the Mysore Com- 
pany eventually buying these silk mills was a relevant factor at all, one is left wonder- 
ing why Murugappa, who knew it,should have sold the silk mills to the assessee-Com- 
pany arid let the Company make a profit by a further sale, instead of making the 
whole profit and keeping it to hims by a sale direct to the Mysore Company. 
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The learned counsel for the Department contended that it must be treated as 
one continous operation from the date Murugappa, as a member of the syndicate, 
acquired a eight annas share in the silk mills up to the date on which the assessee-Com- 
pany sold the silk mills to the Mysore Company. The learned counsel contended 
that that was the view taken by the Assistant Commissioner on appeal, particularly 
in paragraph 8 of his judgment. If that was the view taken by the Assistant Commis- 
sioner, that view in our opinion was erroneous. Murugappa was the vendor and 
the assessee-Company was the purchaser. No doubt Murugappa was a member 
of the firm, Murugappa and Sons, which had the Managing Agency of the assessee- 
Company. But that did not establish the identity of interests between the vendor 
and the vendee. We have already pointed out that the Departmental authorities. 
and the Tribunal failed to keep in view the distinction between the two sets of transac- 
tions, purchase and sale entered into by Murugappa, and the purchase and sale 
entered into by the assessee-Company. Whether the transaction of purchase and 
sale made it an adventure in the nature of trade as far as Murugappa was concerned. 
could have no bearing on the question, whether the transaction of purchase and sale 
constituted an adventure in the nature of trade in the case of the assessee-Company. 


We are unable to see any real basis on the material on record for any possible 
finding, that either when the assessee-Company commenced negotiations in 1944 to 
purhase the silk mills or when the Company purchased the silk mills in September 
1944 the intention of the Company was to sell these Mills and ata profit tc the Mysore 
Company. 


It was a well-settled proposition of law that Chakravarthi, J., stated in Radha 
Debi Jalan v. Commissioner of Income-tax}, 


“ It is not correct to state broadly that a purchase, not for the purpose of holding the commodit 
purchased permanently but with its disposal at a profit in contemplation, ,can, in every case, be regard 
as an indication or as evidence of an intention to trade.” 


The same principle had been laid down by Lord Dunedin in Jones v. Leeming: 


“ The fact that a man does not mean to hold an investment may be an item of evidence tending 
to show whether he is carrying on a trade or concern in the nature of trade in respect of his investments, 
but per se it leads to no conclusion whatever.” 


That was quoted with approval by the Supreme Court in Saroj Kumar Muzumdar vy. 
Commissioner of Income-tax®, 


Thus the existence of an intention to sell at a profit even at the time of the pur- 
chase may be a relevant factor in deciding whether the transaction of purchase and 
sale constituted an adventure in the nature of trade. The existence of such an inten- 
tion is neither conclusive nor decisive in proving that the purchase and the subsequent. 
sale together constituted an adventure in the nature of trade. The proved absence 
of an intention to sell when a given property was purchased, and was subsequently 
sold, has however a much higher probative value in deciding whether the purchase and 
the subsequent sale together constituted an adventure in the nature of trade. If 
there was no intention to sell when the property was purchased, then the purchase 
and sale become independent transactions. Dissociation of the two transactions 
would be consistent only with the view that what was purchased was purchased as 
an investment. The purchase by itself could not constitute an adventure in the 
nature of trade. The sale by itself could not constitute an adventure in the nature 
of trade. The sale could only then mean the sale of property acquired and held as 
an investment, 


The Supreme Court pointed out in G. Venkataswami Naidu & Sonsv. Commissioner 
Income-tax*. 





1. (1951) 20 I.T.R. 176 at page 185. 4- (1959) S.C.J. 730 : (1959) 2 M.L.J. (S.C. 
2. L.R. (1930) A.C. 415 at page 423. 31335 LTR. 594 at 597. J. ( , 
g. (1960) S.C.J. 464 : 371.T.R. 242 at 250. 
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“ Tf a person invests money in land intending to hold it, enjoys its income for some time and then 
sells it at a profit, it would be a clear case of capital accretion and not profit derived from an adventure 
in the nature of trade.” 


That in our opinion is how the purchase by the Company and the subsequent and 
unconnected sale should be viewed in this case. 


We do not think it necessary to embark again upon any extensive examination 
of the case-law on the subject of what constitutes an adventure in the nature of trade. 
Such an exhaustive review was undertaken by the Supreme Court in Venkataswamt 
Naidu @& Sons v. Commissioner of Income-tax+ and again to some extent in Saroj Kumar 
‘Mazumdar v. Commissioner of Income-tax*, As has been repeatedly pointed out, even 
if the purchase and sale was contemplated and provided for even at the time of the 
purchase, the two transactions together might lead to either the inference, that the 
purchase constituted an investment or that the purchase and sale together constituted 
an adventure in the nature of trade. It is either the one or the other with no possibi- 
lity of a half way house. If however there was no intention to sell at all and the 
purchase and sale constituted two independent transactions, the purchase would 
really be consistent only with an intention to acquire and hold the property purchased 
as an investment. Ifit is an investment, the su uent sale will not make either the 
purchase or the sale or both taken together an adventure in the nature of trade. 


We have already pointed out that in the case of the assessee-Company there was 
material on record eri which it can be held that at the time of the purchase in 
September, 1944, the Company intended to sell the Mills, and to sell the Mills to the 
Mysore Company. No doubt the Tribunal did not accept the case put forward by 
the assessee-Company, that the Mills had to be sold because Vellayan, who had been 
in charge of the Mills on behalf of the assessee-Company as well, had to leave India 
for Burma. The Tribunal pointed out that it was possible that it was because the 
Mills were sold that Vellayan left Bombay for Burma. The fact that that explana- 
tion of the assessee-Company for the sale was not accepted in no way helps the Depart- 
ment to establish that the transaction the assessee-Company entered into constituted 
an adventure in the nature of trade. 


The Tribunal stated in its order and reiterated it in paragraph 10 of the State- 

ment of the case: 
«  , . , . . there had been that element of careful calculation, design and organi- 

sation in carrying out the negotiation for sale with a view to realise a profit.” 
If, as we have pointed out above, the sale wasa transaction independent of the 
original purchase, the subsequent sale would be quite consistent with the acquisi- 
tion of the property having constituted only an investment, and what was acquired 
„as an investment was held as an investment until it was sold. 


Absence of an intention to sell when the assessee-Company negotiated and pur- 
chased the silk mills, taken in conjunction with the other circumstances in the case, 
including the alteration of clause 5 in the Memorandum of Assosiation, leads only to 
one conclusion, that the assessee-Company acquired the silk mills to open a new line 
of business, with every expectation of that line of business being profitable, and that 
the purchase was really in the nature of an investment. It follows that the assessee- 
Company did not embark upon an adventure in the nature of trade either at the time 
of purchase or at the time of the sale. Once again we have to point out that there was 
no express finding by the Tribunal, that it was an adventure in the nature of trade. 
But none the less, we have examined that position in view of the contention of the 
learned counsel for the Department, that the assessment could be rested on the 
basis, that the transaction of purchase and sale amounted to an adventure in the 
nature of trade. 


We answer the first question in the negative and in favour of the assessee. 





z. (1959) SGJ. 730: (1959) 2 MLJ. 2. (1960) 8.C.J. 464 : 37 I.T.R. 242. 
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As neither side has wholly succeeded in this reference there will be no order as to 
costs. 
VS. —— Reference answered partly 
in favour of, and partly against, the 
: assesseé. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAJAGOPALAN AND Mr. JusTicE RAMACHANDRA IYER. 


Bharani Pictures, Madras .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-Tax Act (XI of 1922)—Business of film production—Agreement with another to produce film— 
Release of rights under agreement for consideration—Receipt of consideration—Whether capital receipt or revenue 
receipi— Tests—Restrictive covenants in the release and injury to profit making asset-—Apportionment of and levy 
of tax on a receipt of mixed consideration compounded of capital and revenue receipts. 

Where the work of an agent is to bring about the business between his principal and his customers 
the agency would be the apparatus which leads to the business and therefore so far as the agent is 
concerned, a capital asset. But, where however, the assessee has a business in taking up agency on 
-behalf of others, i.e., the agency is one of the businesses which the assessee has, such business, could 
be held to be a circulating capital or stock in trade and the compensation received in respect of injury 
thereto would be a revenue receipt. 


A case where the partnership is not the structure of the profit earning apparatus of the assessee 
but rather a venture for the purpose of carrying on its existing business of film production by taking 
in the help of another cannot obviously come under the former category. 


The tests to be applied for ascertaining whether the receipt by the assessee was a revenue receipt 
or a capital recespt are whether the original agreement entered into by the assessee was in the course 
of its carrying on its business and whether the termination of the agreement was done in the course of 
its business. If the answers are in the affirmative any compensation received for the termination of 
such agreement would be a revenue receipt. 


The assessee is a firm engaged in the production of films. The film in respect of which the sum 
was received was one among others. It was only during the course of production that the assessee 
oe into a partnership agreement. The partnership is one entered into in the ordinary course of 

e. 


It is evident from the terms of the agreement that the parties did contemplate a sale of the picture 
to an outsider or even inter se the partners even before the completion of the picture. The joint venture 
was only for obtaining a commercial asset that is, to secure a stock-in-trade. If that venture fails it is 
only an incident in the assessee’s business. Itis not such a fundamental asset like a managing agency 
agreement which, if terminated, would put an end to the entire profit-earning structure, ere has 
been no injury or abandonment of any capital asset of the assessee so as to make the compensation 

received under the agreement a release of the capital receipt. 


Where the assessee covenanted not to produce a picture on the same subject, the covenant pro- 
bably exceeded what was merely incidental to the transfer of rights evidenced by the release. Whether 
such an obligation cast on the assessee was one purely for the unhampered exploitation of the rights 
released or it transgressed those limits so as toamount to an injury to the profit-making asset is a 
question to be decided on the facts of the case. 


Ifa consolidated payment was received for a mixed consideration compounded of elentents, some 
of which were of trading or revenue nature, others being the realisation of a capital asset, the taxing 
authorities should apportion the receipt and levy tax on that portion of the amount which repre- 
sented revenue receipt. 


The new case that the consideration paid for the release should be allocated between the two 
heads of capital and revenue was not allowed. 

_Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended by 
section 92 of the Income-tax (Amendment) Act (VII of 1939), in 66 R.A. 
No. 1040 of 1951-52 (Madras) of I.T.A. No. 5080 of 1951-52 (Assessment year 1949- 
50) on its file for decision on the following questions of law, viz.— 

“1, Whether on the facts and circumstances of the case the Appellate Tribunal was justified in 


including the entire amount of Rs. 75,815 in the income of the assessee in the year of account without 
allocating the same on the time basis after allowing depreciation only at 60 per cent. into account? 





* Case Referred No. 39 of 1955. (arst P rith March 1960. 
: 2ist Phalguna, 1881, Saka.). 
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2. Whether on the facts and circumstances of the case the amount of Rs. 32,683 does not amount 
to a capital receipt not liable to be assessed ?” 


K. Srinivasan, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for the Income-tax and S. Ranganathan, 
for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—The following questions were referred to us under section 
66 (2) of the Indian Income-tax Act: 


“i, Whether on the facts and circumstances ofthe case, the Appellate Tribunal was justified 
in including the entire amount of Rs. 75,815 in the income of the assessee in the year of account without 
allocating the same on the time basis after allowing depreciation only at 60 per cent. into account? 


2. Whether on the facts and circumstances of the case the amount of Rs. 32,683 does not amount 
oa capital receipt not liable to be assessed ?” 


The questions arise in relation to the assessment of the Bharani Pictures for the year 
1949-50, the year of account ending with 31st December, 1948. The assessee is a 
registered firm consisting of two partners, Mrs. P. Bhanumathi, a cinema actress, and 
her husband, P. Ramakrishna Rao. The firm was engaged in the business of produc- 
ing cinematograph films, and it commence its business in September, 1945. ‘The first 
of the two questions set out above relates to the assessment of the profits earned 
from one of the pictures produced by the firm, vig., Rathanamala. en the case 
was taken up for hearing the learned Advocate for the assessee intimated that the 
assessee does not want to press for the decision of this Court on question No.1. We, 
therefore, consider it unnecessary to offer our opinion on the point covered by the 
question. 


The other question relates to a fi'm in Tamil ‘Pulendran °’, which the assessee 
originally planned to produce. Towards that end the assessee also engaged cer- 
tain artists and technicians. Mrs. Bhanumathi, one of the partners of the assessee 
firm, was herself the principal actress in the pro film. Soon thereafter, the 
assessee took a partner, M/s. Balaji Pictures, Madras, for the venture. The terms 
of the partnership agreement were reduced to the form of a document on 26th July, 
1946. Under that agreement, the cost of production of the picture and collections 
therefrom were agreed to be shared in the proportion of 2: 1, by the assessee and 
M/s. Balaji Pictures, its partner. It is unnecessary for the purposes of this reference to 

er to the other terms of the agreement except clauses 4, 5 and 10. By the first of 
the abovementioned clauses, the parties agreed that neither of them could sell, 
mortgage or create any charge in respect of their shares in the negative of the picture 
to be produced without the consent of the other. Under clause 5, it was agreed that, 
if monies were realised by the sale of the rights in the negative of the picture, whether 
as a whole or in part, or whether before the production of the picture or afterwards, 
the parties were to share the proceedsin the same proportion as their interest in the 
venture. Clause ro ran as follows :— 


“That if during the course of production, any reasonable sale offer either in part or whole comes, 
both the parties shall mutually agree and effect the sale for mutual benefit. But if under any cir- 
cumstances the offer is not accepted by any one of the parties, such party should undertake to purchase 
it for himself or cause sale for more amount than what is offered by others.” 


The covenants referred to above indicate that the object of the parties was to under- 
take the production of the picture as a commercial transaction, to produce and ex- 
ploit the picture or to sell it away if it could be done to the best advantage of the 
partners, whether it be before or after its production. A sale of the rights of a partner 
in the film as between partners was also contemplated, and provided for. 


The assessee did not itself advance any substantial sum of money ; it entered into 
a financial agreement with one D. Rama Doss, who agreed to finance half the amount 
required by the assessee for the production of the picture, on his being paid half share 
in the collections out of the assessee’s 2/3 share in the picture. Rama Doss paid 
Rs, 35,100 towards his share of the finance. The process of production commenced, 


i 
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The artists were paid some salary, and certain other expenses were also incurred. 
A sum of Rs.39,957-15-2 was spent by the assessee, that is,a little over what Rama Doss 
had paid. Disputes then arose between the partners. The parties agreed to adjust 
their difference, by the assessee retiring from the venture on being paid a certain 
amount, and Balaji Pictures and Rama Doss joining together to complete the picture. 
The agreement is in writing , and is dated 25th August, 1948. Under its terms, the 
assessee was paid a further sum of Rs. 37, 500 in full quit of its interest in the picture, 
and the amounts expended for the same. It was also agreed that Mrs. Bhanumathi 
and a few of the actors who had evidently been engaged by the assessee, were to be 
released from their obligation to act in the picture. The effect of the transaction 
was the assessee got Rs.35, 100 from Rama Doss and Rs.37,500 under the release deed, 
while the expenses amounted to only Rs. 39,957-15-2 the profit being Rs. 32,642-0-0. 


It is the character of this receipt that has to be adjudged in this reference. It is 
necessary, therefore, to consider the purpose for which the payment was made to the 
assessee under the release deed, dated 25th August, 1948. That document states 
that the sum of Rs. 37,500 is paid to the assessee in consideration of its giving up its 
picture and that it shall have thereafter no interest in the production and manage- 
ment of the picture. The document contains certain other provisions as well. 
Clauses 4 and 7 therein contain certain covenants of a restrictive nature. 

“ Clause 4. Party No. 1 (assessee) shall deliver or cause to be delivered to party No. 2 Ms. 
Balaji Pictures and Rama Doss) all positives, negatives, scripts, songs, dialogues, etc., relating to the 
said picture except the recorded music of Mrs. P. Bhanumathi to which parties Nos. 2 and 3 shall have 
no claim whatever. 

Party No. 1 shall not be entitled to use or cause to be used in any manner the said recorded music 
of Mrs. P. Bhanumathi.”’ 

Clause 7. Party No. 1 shall not be entitled to produce or particpate in producing any 
relating to the same subject as the said “ Pulandiran ” in any language for a period of 10 years.’ 
Clauses g and 10 provide that if two of the artists, who were released from obligation 
to further participate in the picture, were to act in the picture, the assessee was to be 
paid a stipulated sum of money. Clause 2 of the Release deed would appear to 
suggest that the entire consideration paid was for the release of the assessee’s rights in 
the picture : prima facie there is nothing to indicate that the consideration paid was 
for the restrictive covenants as well. But, at the same time, it must be rem 
that the release deed is single and indivisible, and the covenants contained therein be- 
ing part of the agreement, it could be said that it was as much supported by the con- 
sideration as the actual release of the right in the picture. 


The Income-tax Officer included in the assessment the sum of Rs. 32,642 as 
the profits of the assessee. Both the Appellate Assistant Commissioner and on further 
appeal the Tribunal concurred with the view of the Income-tax Officer and held 
that that sum clearly represented a trade receipt of the assessee liable to be assessed. 
‘That view is challenged in this reference. 


Picture 


For the assessee, it is contended that,on a true construction of the agreement 
dated 25th August, 1948 the amount of Rs. 37,500 paid to the assessee would repre- 
sent only a compensation for the giving up by the assessee of its rights in the partner- 
ship firm with the Balaji Pictures. It is contended that an interest in a joint venture 
was property and that as the venture itself was the profit-earning apparatus, anything 
received for giving up that right would be a capital receipt. Reliance was placed on 
the decisions in Commissioner of Income-tax v. Vazir Sultan & Sonst, and Godrej & 
Co. v. Commissioner Income-tax*, to support the contentions. ‘Those cases, however, 
related to abridgement of rights of an agent under sales or managing agency agree- 
ment. It was held that compensation given for the abridgement of such rights, 
would partake the character of a capital receipt, there having been, as a result of 
the agreement, a deterioration or injury to the business structure or profit-earning 
apparatus of the assessee. 


. 6 I.T.R. 175. S.C. :( M.L.J. (S.C.) 55. : .T.R. 
3 {7999} Yo. 166 1 (1960) 1 An.W.R. ae Paps) SEO aeay PEE 
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But an agency contract cannot always be considered as a profit-earning appa~ 
ratus so as to render any compensation for an injury caused to that contract to be 
treated as a capital receipt. Where the work of an agent is to bring about the 
business between his principal and his customers, the agency would be the apparatus. 
which leads to the business, and, therefore, so far as the agency is concerned, a 
capital asset. But where, however the assessee has a business in taking up agen 
on behalf of others, i.e., the agency is one of the businesses which the assessee has, suc 
business could be held to be a circulating capital or stock in trade, and the compen- 
sation received in respect of injury thereto would be a revenue receipt. The basis. 
of the distinction is clearly laid down in Commissioner of Income-tax v. Rai Bahadur 
Jairam Valji! 


A case like the present, where the partnership is not the structure of the profit- 
earning apparatus of this assessee, but rather a venture for the purpose of i 
on its existing business of film production by taking in the help of another cannot 
obviously come under the former category. That does not, however, mean that 
in all cases the right of a partner in a firm is not a right of property, but a commercial 
asset. The question would depend on nature of the partnership and the business. 


In Rangaswami Naidu v. Commissioner of Income-tax*, to which one of us was a 
party, it has been held that the right of a partner in a firm is property, and would 
form a capital asset of the partner. The question that arose for consideration in 
that case was whether the profit made in the sale of partner’s interest in the firm 
(that being authorised by the terms of the partnership) was a capital gain. It was 
held that congeries of rights, which the partner enjoyed in the partnership firm, 
should be construed as a profit yielding asset, and, therefore, a capital asset. The 
decision in that case related to the sale of the interest of a partner in the firm, whose 
business was that of a Managing agent to a certain Cotton Mill. A sale of a part- 
ner’s share in such a case would certainly be a sale of the capital asset on the prin-. 
ciple recognised in the decisions of the Supreme Court referred to above. 


Where, however, a partnership is entered into for the purpose of doing one of 
the items of the business, it cannot be said that the partnership is a structure of the 
business but on the other hand it would be one entered into in the ordinary course 
of its business. In Commissioner of Income-tax and Excess Profits Tax v. South India 
Pictures, the assessee carried on business in the distribution of films. It was his. 
practice to produce or purchase films and distribute the same for exhibition. In 
the course of the business, the assessee advanced monies to certain picture produc- 
ing concern, and under that agreement with the concern, acauined certain rights 
of distribution over three films manufactured by them. After exploiting the rights. 
of distribution of those pictures for some time, and after the monies y R E by 
the assessee had been fully re-paid, an agreement was entered into by the assessee 
with the producers, cancelling the agreement relating to the distribution rights of 
the three films, in consideration of which the assessee was paid a sum of money. The 
question that arose for consideration by the Supreme Court was whether that receipt 
was of capital or revenue nature. It was held that the compensation paid was not 
for preventing the assessee from carrying on his business, but one oad’ in the ordi- 
nary course thereof to adjust the rights between the assessee and the producers of 
the firm, and that the agreement cancelled could not be deemed to be such a funda- 
mental asset of the assessee, on which his whole trade had been built, so as to constitute 
the frame work of the profit-making apparatus. From the majority judgment of 
the Supreme Court, it is clear that the tests to be applied for ascertaining whether 
a particular receipt by the assessee in such circumstances was a revenue or capital 
receipt are (1) whether the original agreement entered into by the assessee was in 
the course of its carrying of its business, and (2) whether the termination of the 
agreement was one done in the course of its business, If answers to the questions 





1. (1959) S.C.J. 284 : (7959) 1M.L,J. (S.C.) 3. (1956) SCJ. 479 : (1956) 2 M.L.J. (S.C.} 
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are in the affirmative, any compensation received for the termination of such agree- 
ment would be a revenue receipt. 


The assessee is a firm engaged in the production of films. Pulandiran was not 
its only venture ; it was only a part of its business activity. It had already started 
production of another picture, Rathanamala. It had also engaged artists for the 
production of Pulandiran. It was only during the course of its production that it 
entered into partnership with Balaji Pictures. Such contracts are but a normal 
feature in the business relating to a film production, it facilitates the coming in of 
the necessary finance, and brings together varied talents whose combined effort 
would go to make a better or more successful picture. That such combinations are 
common, is shown by the fact that the assessee itself entered into a financial arrange- 
ment with Rama Doss, agreeing to give him one half share of its proceeds. 
A partnership, as in the present case, for the production of the film should be held 
therefore, to be one entered into in the ordinary course of trade. 


The question then is whether the termination of the agreement was made in 
the course of its business. It is evident from the terms of the agreement of partner- 
ship tha the parties did contemplate a sale of the picture to an outsider or even inter se 
the partners even before the completion of the picture. It is, no doubt, true 
that the partnership agreement evidences a joint venture, but the joint venture was 
only for obtaining a commercial asset, that is, to secure a stock-in-trade. If that 
venture fails, it is only an incident in the assessee’s business. It is not such a funda- 
mental asset like a managing agency agreement, which, if terminated, would put 
an end to the entire profit-earning structure. Applying the principle of the de- - 
cision in Commissioner of Incoms-tax and Excess Profits Tax v. South India Pictures!, we 
are of opinion that there has been no injury or abandonment of any capital asset 
of the assessee, so as to make the compensation received under the agreement a 
release of the capital receipt. 


It was next contended that the two restrictive covenants in paragraphs 4 and 
7 of the agreement of release, dated 25th August, 1948 would show that the contract 
was not one merely dealing with a commercial asset, but one that affected the future 
business of the assessee, and that the compensation paid should be held to be one 
for an injury done to the profit-making asset. The contention was raised on the 
basis of the principle laid down in Beak (H. M. Inspector of Taxes) v. Robson*. In 
that case, the assessee agreed to serve as director of a company on certain terms as 
to salary and bonus. The agreement provided that, if his service agreement was 
terminated by the company for any of the reasons which enabled them so to ter- 
minate, he, in consideration of a payment of a sum of £ 7,000, was not to compete 
directly or indirectly with the company within a radius of 50 miles of its place of 
business, until five years had elapsed after the termination of his service. It was 
held that the payment of £7,000 was made for giving up a right wholly unconnected 
with his office and being operative only after he ceased to hold that office, could not 
be held to be emoluments of the office. It must be noticed that the payment in the 
case was made not in consideration of any service rendered or to be rendered as an 
oe but for a covenant not to do business after the termination of the service 
and as such was not a salary or profit from business. The fact that the covenant 
was embodied in the service agreement as one of the terms on which the assessee 
was taken into service, was held to make no difference. 


That, however, is not the position in the present case. As pointed out already, 
clause (2) of the release deed states that Rs. 37,500 was paid “in consideration of the 
amount of expenses, already incurred by party No. 1 (assessee) and in consideration 
of their giving up their rights in the picture as aforesaid’. “The word “aforesaid” 
refers to clause No. (1) Which states that the assessee was to have no interest in the 
picture, while the other party to the release was entitled to produce and exploit it. 
‘Thus the consideration of Rs. 37,500 is not expressed to be for any restrictive or 
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21 : 29 LT.R gio. 


27 


210 THE MADRAS LAW JOURNAL REPORTS. [1961 


future covenant as the one in Robson’s case. As we pointed out already it can be 
argued that the consideration paid was for theentire agreement including the 
covenants. The question then would be whether those covenants are such that 
the ene? of the compensation relating to it could be held to be a capital receipt. 
In clause (4) to which reference has been made earlier in the judgment, both the 
arties to the agreement agreed not to use the recorded music of Mrs. Bhanumathi 
in any manner. It must be remembered that Mrs. Bhanumathi, in addition to 
being a partner in the assessee-firm, was herself an actress in the picture, Pulandiran, 
and was to be remunerated by a salary. Certain of her songs had evidently been 
recorded before the release deed was executed. Those songs were part of the picture. 
Mrs. Bhanumathi, who had received salary for the songs recorded, could have no 
tights in the same. The partners would undoubtedly have rights to her recorded 
music, but the assessee had, for a consideration, given up its rights. ‘The covenant 
of the assessee not to use such recorded music, cannot be deemed to be a restrictive 
covenant, because neither Mrs. Bhanumathi nor the assessee-firm had any right to 
those songs, they having already parted with their respective rights. The mere 
circumstance that the ether party to the agreement also released his rights to use 
recorded music, cannot mean that the assessee would have, under the law, any right 
which they gave up by reason of the covenant. The covenant in clause (4) is not 
‘unconnected with the commercial asset, for which the assessee was paid. 


Clause (7) prohibits the assessee from producing any picture relating to the same 
subject as Pulandiran for a period of ro years. It is contended for the Department 
that that is an ordinary incident of every contract of sale of a film not to infringe 
its copy right. But, it must be remembered that there was no completed picture 
by the time when the release deed was executed. There could, therefore, have 
been no copy right. What, therefore, the agreement provided for was to prevent 
the retiring partner from taking advantage of his position and produce a rival picture 
which would affect the commercial value of the picture in respect of which he was 
paid Rs. 37,500. Itis fairly well recognised that the life of cinematograph film 
would be about 3 years, after which period the profit-earning capacity would be 
next to nothing. When, therefore, the assessee covenanted not to produce a picture 
on the same subject as ‘ Pulandiran’ the covenant probably exceeded what was 
merely incidental to the transfer of rights evidenced by the release. Whether such 
an obligation cast on the assessee was one purely for the unhampered exploitation 
of the rights released, or it transgressed those limits, is a question to be decided on 
the facts of the case, e.g., how long it would take to complete the film Pulandiran 
and how long its value as a commercial asset would last. Ifit were found that the 
covenant exceeded the limits of what is necessary for the exploitation of the contem; 
plated picture, the covenant to the extent’of the excess would be restrictive covenant 
independent of the released rights and the principle of Robson’s case}, would perhaps 
apply. 

In Higgs (H. M. Inspector of Taxes) v. Oliver?, a question arose with reference 
to a contract of employment. An actor agreed to give his exclusive services to a 
film company both as director and actor. For the services rendered, he was paid. 
There was a further agreement, by which the actor, in consideration of a sum of 
money received by him, undertook not to act in, produce or direct any film for any 
other person for a period of 18 months. It was held that the receipt was not one 
earned by the exercise of any vocation by the assessee, and, therefore, not liable to 
tax. That was a case where the original agreement of services was fulfilled and 
completed, and the subsequent agreement which embodied restrictive covenant was 
an independent one. In dealing with the question whether the com tion in 
such a case could be said to be a capital receipt, the Master of Rolls, after referrin 
to the decision in Glenboig’s case?, beerse at page 146 :— 


‘© I think there is a true analogy between such an arrangement as that or between a sale of one 
of a trader’s capital assets and a restrictive covenant of a substantial character entered into by a 
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trader relating to trading. I think Sir Frank was disposed to agree that if a trader or a professional 
man for a money consideration covenanted to give up his trade or profession for the rest of his life, 
then it would be difficult to say that the money received was “ profits or gains accruing or arising 
from his trade or profession.” On the other hand it is not difficult to see that a restriction of a very 
limited or partial character might less easily be taken out of the ambit of the taxing provision. One 
example in the argument was that of an actor who covenanted for a limited period not to act for one 
particular company out ofa large number. I gave myself the example of an actor who covenanted for 
a limited period not to act under his own or well-known stage name. But between the two extremes 
there is a large area, and for myself I am disposed to think that within that area it may well bea 
matter of degree. In so far as it is a matter of degree it would be, I think, a question of fact.” 


The question whether the agreement in the present case not to compete by 
producing a film similar to Pulandiran was purely incidental to the release of 
the rights of the assessee in the picture or whether it was independent of it m 
peat to any portion thereof, was not considered either by the Department or 
Tribunal. That aspect of the matter was not put forward by the assessee before 
him. If, however, it were to be held (1) that the consideration for the release was 
intended to cover both the release of the rights in the picture and the 
restrictive covenants, and (2) that the restrictive covenant in clause (7) was indepen- 
dent (in part or whole) of the rights in the picture given up, there would be a case 
for allocating the respective parts of the consideration, and ascertain the extent of 
taxability. Sadasivam v., Commissioner of Incoms-tax 1, a Bench of this Court, to 
which one of us was a party, held that, if a consolidated payment was received for 
a mixed consideration compounded of elements, G@ome of which were of trading or 
revenue nature, others being the realisationofa capital asset, the tax authorities 
should apportion the receipt and levy tax on that portion of the amount which re- 
presented revenue receipt. In the course of the judgment, reference was made to the 
decision in Carter v. Wadman*®, where, in consideration of the termination of the 
employment of the assessee, a certain compensation was given. That amount 
represented the remuneration payable to the assessee and also damages for the 
termination of the employment which was in the nature of capital receipt. It was 
held that, where a lump sum payment was made in respect of two different 
matters, one of which would lead to an assessment for tax and the other would not, 
the Commissioner would have to apportion the sum. 


But there are several difficulties in adopting the principle of that decision in 
the present case. The release deed states that the consideration paid was only for 
the giving up of the rights by the assessee in the picture. There are no materials 
to show that the restrictive covenant was independent of the main contract of release. 
No facts were placed by the authorities to evaluate the consideration referable to 
the covenant contained in clause (7). The question was not even raised before the 
Tribunal or the Officers. The question referred to us does not even comprehend 
a subsidiary position whether any part of the sum of Rs. 32,683 would amount to 
a capital asset. The new case that the consideration paid for the release should be 
allocated between the two heads of capital and revenue cannot now be allowed. 


Our answer to the question referred to us is against the assessee, that is, that 
the sum of Rs. 32,683 would not Se Gora a capital receipt, and is liable to be 
assessed. The assessee will pay the costs of the Department. Counsel’s fee 
Rs. 250. 


V.S. Reference answered 
against the assesses. 





1. (1955) 2 M.LJ. 526 : 28 I.T.R. 435. 2. 28 T.C. 41 (G.A). 


212 THE MADRAS LAW JOURNAL REPORTS. [1962 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriaœ RAJAGOPALAN AND MR. JUSTICE SRINIVASAN. 


S. Raman Chettiar .. Applicant* 
v 


The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), sections 34 and 22—Effect—Scope of—Procedure under—When could be- 
invoked. 

The First proviso to section 34 (1) of the Income-tax Act requires that no notice should issue- 
under the section unless the Officer has recorded his reasons for doing so and the Commissioner is 
satisfied with such reasons recorded. A notice issued without complying with the requirements of the 
Proviso will be invalid and subsequent proceedings taken in pursuance of such a notice cannot be 
valid either. Where an assessee has filed a return in pursuance of section 22 (1) or (2) of the Act, 
however belated it may be, the Income-tax Officer cannot ignore the return and proceed otherwise 
either under section 23 (3) or 34 (1) (a). A return submitted in response to an invalid notice under: 
section 34 cannot be related to that notice and could only be treated as a valid return filed by the 
assessee under section 22 (3) of the Act and it is not open to the Department to ignore the return 
and issue fresh notice under section 34 (1) (a) of the Act. i 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Ingome-tax Act (XI of 1922) in R.A. No. 853 of 1955-- 
56 on its file (I.T.A. No. 859 of 1956-55....Assessment year 1944-45) for decision 
on the following question of law, viz :— 

‘Whether the re-assessment under section 34 completed on goth June, 1953 for the year 1944-45. 
is valid ?” 

S. Swaminathan and K. Ramagopal, for Applicant. 


S. Ranganathan, for C. S. Rama Rao Sahib, Special Counsel for Income-tax, for- 
Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, 7.—The question that has been referred for the determination of this. 
Court is 
“whether the re-assessment under section 34 completed onfgoth June, 1953 for the year 
1944-1945 is valid ?” 
The facts of the case are in brief as below. 


Acting on the information that the assessee had income assessable for the assess-- 
ment years 1944-1945 and 1945-1946, notices under section 34 were issued in res-- 
pect of both these assessment years on 3rd April, 1948. An assessment was in due- 
course made by the Income-tax Officer on 27th October, 1950 for the year of assess- 
ment 1945-1946, the accounting year for which had ended on 31st March, 1945. 
The ground upon which proceedings were initiated under section 34 ap to 
have been the information, that the assessee had been dealing in immoveable pro- 
perties and had made a profit of Rs. 88,760 in consequence of such transactions. 
Apparently, the notice under section 34 issued in relation to the assessment year 
1944-1945 was not pursued further as the whole amount was brought to tax in 
1945-46. An appeal was carried in due course to the Income-tax Appellate Tri- 
bunal, which came to the conclusion that the transactions in landed properties consti- 
tituted ventures in the nature of trade, profits from which were undoubtedly assess- 
able. It may be mentioned that as against the sum of Rs. 88,760 determined as 
profits from the sale of lands, the Appellate Assistant Commissioner in the appeal 
before him excluded a sum of Rs. 6,000 for certain reasons which are not now re- 
levant, and the Tribunal itself deducted a further sum, thereby reducing the amount 
of profits to Rs. 79,760. 


The Tribunal further held that the transactions leading to the profit in question 
covered both the assessment years, and that only a sum of Rs. 33,000 was profit 


*Case Referred No. 114 of 1956. grd January, 16r. 
(13th Pausa, 1882, Saka. 
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assessable in the assessment year 1945-1946. In coming to this conclusion, the 
Tribunal computed the quantum of profits attributable to the earlier assessment 
year 1944-1945, which it fixed at Rs. 46,760. In so far as the appeal, which the 
Appellate Tribunal was seized of at the time, which related to the assessment year 
1945-1946 was concerned, the Tribunal directed that this sum of Rs. 46,760 which 
related to the earlier assessment year, could not be taxed in the assessment for the 
year 1945-1946. It, however, observed : 
“ The Income-tax Officer is at liberty to take such action as he may be advised about the assessee’s 

liability for the earlier year 1944-1945.” 
Following up the observation of the Tribunal extracted above, the Income-tax 
‘Officer issued a further notice under section 34 on 27th February, 1953 to the 
assessee. He obtained the prior sanction of the Commissioner for these proceedi 
and brought to tax this amount of profits of Rs. 46,760, as determined by the Tri- 
bunal to relate to the assessment year 1944-1945. ‘This assessment order was made 
on 30th June, 1953. An appeal was taken to the Appellate Assistant Commissioner 
attacking the assessment proceedings under section 34 of the Act as illegal. The 
ground that was taken before the Appellate Assistant Commissioner was that there 
has been no omission or failure on the part of the assessee to disclose fully and truly 
all material facts at the time of the completion of the assessment for 1945-46, that 
section 34 (1) (a) was not attracted and that action under section 34 (1) (6) was barred 
by limitation. This objection did not find favour with the Appellate Assistant 
Commissioner who held that in so far as the proceedings for 1944-1945 
were concerned, the Income-tax Officer did not have information of the escape of 
income from tax, and that since any escape of income in relation to the assessment 
year 1944-1945 came to light only in the proceedings relating to 1945-1946 as a 
result of the finding of the Tribunal, the action under section 34 (1) (a) was com- 
petent. The view was also taken that the provision relating to the period of limita- 
tion stood excluded as the Income-tax Officer only proceeded to give effect to this 

ecific finding of the Income-tax Appellate Tribunal with regard to assessee’s 
liability to tax for the assessment year 1944-1945. 


The appeal to the Tribunal failed, and on the application of the assessee, the 
question set out earlier has been referred to this Court. 


We have already stated that in respect of both assessment years, notices were 
issued under section 34 on grd April, 1948. We are now concerned only with the 
assessment year 1944-1945 in this reference. The assessment that was made by 
the Income-tax Officer on 27th October, 1950 related to the assessment year 1945- 
1946, and in the view that he took that the entire quantum of profits arising from 
the sale of lands was assessable for this later year, he took no further proceedings in 
respect of the assessment year 1944-1945. Reference was made to this in the order 
of the Appellate Assistant Commissioner wherein he observed : 

i finding that further proceedings would be infructuous, the Income-tax 


Officer appears to have dropped the proceedings. The remarks dated gth February, 1953, on the 
order sheet for the assessment year 1944-1945 are as under :— 


“ Please see 1945-46 file. As per Income-tax Officer’s orders that this would be infructuous, 
further proceedings were not taken.’ 


Tt however appears that it was in consequence of the finding of the Tribunal 
in the appeal relating to assessment year 1945-1946 that a further notice under sec- 
tion 34 was issued on 27th February, 1953 for the assessment year 1944-1945. The 
first question that we have to determine is, what was the scope of the proceedings 
under section 34 at the time when they were initially instituted in 1948. 


At the relevant time, section 34 had been' mended by Act XLVIII of 1948; 
though this Act received the assent of the Gove nor-General on the 8th September, 
1948, the amendments were made retrospective a their operation to take effect from 
the goth day of March, 1948. The main part f section 34 was to all intents and 
purposes the same as it is now, except that the p_ ~ad of eight years prescribed for 
dealing with cases falling under section 34 (1) (a) has now been enlarged. The 
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iod of four years fixed for dealing with cases falling under section 34 (1) (b) 
owever remains the same. But important changes were effected in the latter parts 
of the section. The First proviso to section 34 as amended by Act XLVIII of 1948 
required that the Income-tax Officer shall not issue a notice under section 34 (1) 
«unless he has recorded his reasons for doing so and the Commissioner is satisfied with such 
reasons recorded that it is a fit case for the issue ofsuch notice.” 
It is conceded by the learned counsel for the Department that in respect of the 
notice that was issued on grd April, 1948 the requirements of this proviso were not 
complied with. In pursuance of this notice, the assessee filed a return on 4th 
September, 1948. As has been stated already, he filed returns in respect of both 
years, but no action was taken on the return relating to the assessment year 1944- 
1945. If, therefore, the notice that was issued on grd April, 1948 under section 34 of 
the Act was invalid for non-compliance with the requirements of the proviso referred 
to, it would necessarily follow that the erases aa proceedings could not be validly 
related to section 34 of the Act at all. Nevertheless, the assessee in fact filed a return 
for the assessment year 1944-1945, and the question arises, whether so long as this 
return was with the Department and remained undisposed of, the Department could 
at a later point of time issue a further notice under section 34 which in this case was 
so issued on 27th February, 1953. 


Section 22 of the Income-tax Act deals with the return of income. Section 22 
(1) relates to a ages notice and prescribes a period of sixty days within which a 
return should filed. Sub-section (2) deals with individual notices whereby 
the Income-tax Officer is enabled to call upon the assessee to submit a return within 
such time as he may fix. Sub-section (3) enables an assessee who has filed a return 
either under sub-section (1) or sub-section (2) to file a revised return in case he 
discovers any omission or wrong statement in the return already filed. ‘This sub- 
section also enables an assessee to file is return notwithstanding that the return is 
not filed within the time fixed either under the general notice under section 22 (1) 
or the special notice under section 22 (2) at any time before the assessment is made : 
that is to say, even if an assessee is late in filing his return, so long as he files it before 
the assessment is actually made upon him, that return has to be dealt with by the 
Income-tax Officer. Coming to the assessment, section 23 (4) of the Act enables 
the Income-tax Officer to make the assessment to the best of his judgment if the 
assessee fails to make the return required by any notice given under sub-section (2) 
of section 22 or has not made a return under sub-section (3) of that section. Action 
under section 23 (4) is competent only when by the time the Income-tax Officer 
takes up the case for assessment, no return has been filed. But if a return, how- 
ever belated it may be having regard to section 22 (1) and section 22 (2), is made, 
the Income-tax Officer cannot proceed under section 23 (4) to make a “ best” 
judgment ” assessment. 

The assessment in this case puports to have been made under section 23 (3) 
and section 34. The view taken by the Income-tax Officer was that the assessee had 
not filed a return except in response to the notice that was issued on 27th February, 
1953, and that the case fell within section 34 (1) (a) of the Act; that is to say, 
there had been an omission or failure on the part of the assessee to make a 
return of his income under section 22. In holding so, he ignored the circumstance 
that a return had been filed by the assessee on 4th September, 1948 in response to 
the earlier notice purporting to be under section 34 which was issued on 3rd 
April, 1948. If the proceedings that were initiated on 3rd April, 1948 under 
section 34. were invalid under the law as it obtained on that date for want of the 
prior sanction of the Commissioner, the submission of the return cannot be related 
to that notice. Notwithstanding that the return was the result of an invalid notice, 
the return itself cannot be ignored or disregarded by the Department. A similar 
case came up for consideration of the Supreme Court in Commissioner of Income- 
tax v. Ranckhodas Karsondas1. In that case, a return showing an income below the 
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taxable limit was submitted voluntarily in answer to the general notice under sec- 
tion 22 (1) of the Income-tax Act. That return was not acted upon and the Income- 
tax Officer issued a notice purporting to be under section 34 and completed the 
assessment thereon. The contention of the assessee was that the return he had 
submitted under section 22 (3) of the Act should have been acted upon and that 
there was no scope for the issue of a notice under section 34. The High Court of 
Bombay held that : 
“the Department ought to have issued the notice under section 22 (2) within the assessment 
year and ifno return was made within the time fixed by the notice, the Department should have pro- 
aled under section 23 (4) to a ‘ best judgment assessment’. The other alternative for the Depart- 
ment was to issue a notice under section 34 of the Act if the period for sending a notice under section 
22 (2) had expired. Butit could not issue a notice under section 34 after a return was already made 
before it.” 


Their Lordships of the Supreme Court construing section 34 (1) observed: 


“ It would appear from this that ifthe return filed on 5th January, 1950, was a return ofi income, 
there was no failure or omission on the part of the assessee, so as t a bring the matter within section 
34 (1) (a) of the Act, and sub-section (3) of section n 34 would then apply to the case limiting the period 
to four years. In that event, the assessment should have been completed on or before g1st March, 
1950. But if the return made by the assessee was no return at all, then the conditions under the 
first sub-section of section 34 obtained, and the assessment could be completed within one yeaz, ofthe 
date of service of the notice (grd March, 1950) i.¢., on or before and March, 3951. . 


Dealing with section 22 of the Act, they proceeded to notice : 


“ It will be seen from this, that, as the Bombay High Court correctly pointed out, there is a time 
limit provided in sub-sections (1) and (2) and the failure or omission occurs when that period passes, 
but sub-section (3) allows a locus itentias before the assessment is actually made. ere is no dis- 
pute that a return could be filed in this case, late though it was. The controversy rentres round the 

fact that the return, when it was filed, disclosed an income which was below the maximum not charge- 
able to tax. . 


It seems to us on even on the admitted position that the notice under section 
issued on 3rd April, 1948 was invalid, it would follow that a return though furnished: 
in consequence of that notice was a valid return filed by the assessee under section 
22 (3) of the Act, and that it is not open to the Department to ignore that notice 
and issue a further notice under section 34 fe (a) of the Act on the assumption that 
there had been an omission or failure on the part of the assessee to make a return 
of his income under section 22. 


The assessment year was 1944-1945. Under section 34, sub-section (3) no 
order of assessment under section 23 to which section 28 (1) (c) applies or of assess- 
ment or re-assessment in cases falling under section 34 (1) (a) shall be made after 
the expiry of eight years, and no order of assessment or re-assessment in any other 
case shall be made after the expiry of four years from the end of the year in which 
the income, profits or gains were first assessable. In cases, however, where a notice 
under section 34 (1) had been issued within the time prescribed, the assessment or 
re-assessment made in pursuance of such notice could be made before the expiry 
of one year from the date of the service of the notice, even if that period exceeds. 
the period of eight or four years, as the case may be. Section 28 (1) (c) was. 
inapplicable to the facts of this case. It, therefore, follows that the assessment for 
the year 1944-45 had to be completed within a period of four years from the end of 
that assessment year ; that is to say, since the assessee had submitted a return of 
the income on 4th September, 1948, and it has to be regarded as a return made 
under section 22, sub-section (3), for the reason that the purported notice under 
section 34 issued on grd April, 1948 was invalid, the assessment had to be completed 
by the gst March, 1949. 


Learned counsel for the Department argues that, even if the notice under sec- 
tion 34 issued on grd April, 1948 is invalid, the return submitted by the assessee on 
4th September, 1948 is still not a voluntary return and that it has to be ignored. - 
Commissioner of Agricultural Income-tax v. Sultan Ali Charami1, has been relied upon 
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‘in this connection. This decision of the Calcutta High Court was later explained 
in R. K. Das & Co. v. Commissioner of Income-tax, West Bengal!. It is not necessary 
to examine the facts and the reasoning upon which those decisions proceeded. It 
would be sufficient to indicate that in Commissioner of Income-tax v. Ranchhoddas 
Karsondas?, those decisions were examined by their Lordships of the Supreme Court. 
"Though the question that was therein considered related to the submission of a 
return which showed an income below the taxable limit, still the point was whether 
such a return would be a return in law. The Supreme Court observed : 


cc It is a little difficult to understand how the existence of a return can be ignored once it has 
‘been filed.” 3 


They proceeded to deal with the matter where the return showed an income 
below the taxable limit, and held that a person may legitimately consider himself 
entitled to certain deductions and allowances yielding a non-taxable income and 
yet may file a return to be’on the safe side. But, nevertheless, it is a return such as 
the assessee considers represents his true income. Theratio of this decision 
appears to us to be that a return filed under circumstances as in the present case can- 


not be rejected or ignored by the Department. 


We have already indicated that the notice that was issued under section 34 on 
grd April, 1948 was invalid, and that though the return that was filed was in 
response to that notice, the return itself cannot ,for the reason be regarded as having 
been compelled by the issue of that notice. This view finds ample support in 
‘Commissioner of Incoms-tax, Bihar and Orissa v. Maharaja Pratap Singh Bahadur*, ‘That 
case also related to the issue of a notice when section 34 of the Income-tax Act as 
re-enacted by Act (XLVIII of 1948) was in operation. Though the Act itself was 
passed in September, 1948 it was given retrospective effect from the goth of March, 
1948. Notice under section 34 was in that case issued on the 8th August, 1948 and 
it failed to comply with the conditions laid down in the Proviso to section 34 (1) which 
made it mandatory that the prior sanction of the Commissioner should be obtained. 
The learned Judge held that the entire proceedings initiated by such a notice were 
illegal and that ‘he compliance of the conditions imposed by the proviso formed the 
essential basis of the jurisdiction of the Income-tax Officer. The argument that 
the submission of a return in pursuance of such a notice by the assessee amounted 
to a waiver on the part of the assessee was repelled, the learned Judges holding that 
even if that could be regarded as a waiver, that could not confer jurisdiction on the 
Income-tax Officer, if the statutory conditions had not been complied with. 


We hold that the initiation afresh of proceedings under section 34 with the issue 
of the notice on 27th February, 1953 was without jurisdiction and was invalid. 
That is sufficient to answer this reference in favour of the assessee. 


The further question that was argued at length before us raised the issue of 
limitation. Mr. Ranganathan, learned counsel for the Department, who argued 
this point with considerable ability and clarity, submitted that the Second Proviso 
to section 34 (3) applied, and that the bar of limitation imposed by section 34 (3) 
-was removed in this case, as the proceedings under section 34 were taken afresh 
“ in pursuance ” of the order of the Tribunal. The main contention of the learned 
counsel for the assessee was that, considering the scope of the appeal disposed of by 
the Tribunal which related to the assessment year 1945-46, it was beyond the juris- 
ction of the Tribunal to decide in that appeal whether any portion of the income 
fell to be taxed in any other assessment year, ¢g., 1944-1945. Interesting 
though the arguments on both sides were, we do not consider it necessary to record 
any views of ours at this stage on the scope of the Second Proviso to section 34 (3) 
either as it stands now or as it stood before it was amended. As we stated earlier, 
the reference can be disposed of in favour of the assessee without any need to go 
into the question of limitation ; no question of limitation can arise for decision when 
we have decided that the initiation of proceedings was otherwise invalid. 

1. (1956) 30 ILT.R. 439. 3. (1956) 30 I.T.R. 484. 
2. (1959) 36 I.T.R. 569. 
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We answer the question in the negative and in favour of the assessee The 
assessee will be entitled to his costs. Counsel’s fee Rs. 250. 


R.M. — Reference answered 
in favour of the assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE JAGADISAN. 


R. Sivaji Rao Saheb Soorvai .. Abpellant* 
v. 
Akilandathammal and others .. Respondents. 
Landlord and tenant —Darkhast grants—Validity of grant— Jurisdiction of Civil Court to consider. 
It is well settled law that procedural irr ities, if any, occurring in the course of proceedings 


for grant of Government lands cannot vitiate the grant and it is beyond the competence of Civil Courts 
to set aside the grant or refuse to recognise its validity. So long as the authorities act within the 
of their powers conferred on them by the rules, it is not open to the Civil Courts to discuss the mlie 
ciency or otherwise of the ground or the regularity of the procedure adopted by them. 

Appeal against the Decree of the Court of the Subordinate Judge, Kumbakonam, 
in Appeal Suit Nos. 105 and 108 of 1957, preferred against the decree of the Court 
of the District Munsif of Tiruvaiyaru in Original Suit No. 120 of 1956. 


T. R. Srinivasan and T. V. Sadagopachari, for Appellant. 
A. K. Sriraman and A. Balasubramaniam, for Respondents. 
The Court delivered the following 


Jupoment.—The State Government of Madras assigned two items of property, 
2 acres, 12 cents comprised in R.S. No. 33/2, and 2 acres, g2 cents in R. S. No. 338/2 
in the village of Indalur, Tanjore Taluk, belonging to them in favour of Sivaji Rac 
Saheb Soorvai who claimed to be of the class of persons described as “ litical 
sufferers” to whom grants of lands were being made in accordance with the Gov ~ 
ment Orders issued from time to time. The assisgnment in favour of Sivaji Rao 
was dated 27th June, 1950. A revenue patta was also issued in his favour on 12th 
January, 1951. He could not however get possession of the assigned properties 
as he was met with the opposition of the persons in possession claiming to be lessees 
from the State Government under the scheme sponsored by the Government called 
‘The Grow More Food’ compaign. Sivaji Rao was therefore compelled to insti- 
tute the suit, O.S. No. 120 of 1956, on the file of the District Munsif’s Court, 
Tiruvayyaru for recovery of possession of the properties covered by the patta in his 
favour from four persons who were impleaded as defendants 1 to 4 in the suit. The 
first defendant disclaimed all interest in the property and submitted that he was an 


unnecessary party to the suit. 


The second defendant claimed to be in possession of plaint item 1 as a lessee 
from the State Government under the Grow More Food Campaign and submitted 
that he belonged to a class of persons known as “ landless poor ” that he had re- 
claimed the lands by spending a sum of Rs. 1,000 that the Government was bound 
to have granted an assignment only to him and that the assignment in favour of 
the plaintiff was not valid. The third defendant submitted that he had no 
interest in any portion of the suit properties and that he was an unnecessary party 
to the suit. Defendant 4 claimed to be in possession of plaint item 2 and she also 
claimed that the land was granted to her by the Government under the Grow More 
Food Campaign in 1943. She submitted that the land was originally a waste land 
and that she reclaimed it at an enormous cost as she was made to understand by the 
Government that the reclaimed lands would be assigned only to her with permanent 
rights therein. She pleaded that she had spent a sum of Rs, 1,000 for purposes of 
reclamation. She contested the validity of the grant in favour of the plaintiff and 
denied his right to evict her. = 
— oe a aħŘŮĂĖŘĖiĖ 

* S.A. Nos. 37 and 38 of 1959. 6th January, 1961. 

37 3 959 (6th Pas 1002 Batar 
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The learned District Munsif of Tiruvayyaru who tried the suit found that the 
ant in favour of the plaintiff was valid, that the defendants had no right to conti- 
hue in possession of the suit properties and granted a decree in favour of the plaintiff 
for recovery of possession of the suit properties with future mesne profits from the 
date of the plaint till delivery of possession to be ascertained in separate proceedings 
under Order 20, rule 12, Civil Procedure Code. The plaintiff’s claim for recovery 
of past mesne profits was negatived. Both the second and the fourth defendants 
preferred appeals against the judgment and decree of the trial Court to the District 
Court of West Tanjore at Tanjore which were transferred to the Sub-Court of 
Kumbakonam for disposal. The appeal of the defendant 4 before the Sub-Court 
was A.S. No. 105 of 1957 and that of the second defendant was A.S. No. 108 of 1957. 
The plaintiff preferred memorandum of cross-objections against the decree of the 
Court below negativing past mesne profits. The learned Subordinate Judge of 
Kumbakonam held that the assignment in favour of the plaintiff was not valid as 
it was not in accordance with the rules governing darkhast grants by the State 
Government, that the contesting defendants 2 and 4 were atili in possession 
as lessees from the State Government and that therefore their possession cannot be 
disturbed. Accordingly the judgment and decree of the trial Court were set aside 
and the suit was directed to be dismissed with costs throughout. The cross-objections 
preferred by the plaintiff also failed necessarily. S.A. No. 37 of 1959 has been 
preferred by the aggrieved plaintiff in O.S. No. 120 of 1956. 


Chinnaswami Kalingarayar, the plaintiff in O.S. No. 213 of 19 6 on the file 
of the District Munsif’s Court, Tiruvayyaru, was another political ae in whose 
favour the State Government made a grant of an extent of 4 acres of land in 
R.S. No. 341/2 in Indalur village, Tanjore taluk. The grant was made on 6th 
January, 1951. That item of property was in the possession of two individuals, 
‘Akhilandathammal and her son Ramalingam who claimed to be in possession as 
lessees from the State Government under the Grow More Food Campaign. Chinna- 
swami the grantee could not obtain possession of the properties and he therefore 
instituted the suit for recovery of possession impleading Akhilandathammal and 
Ramalingam as defendants 1 and 2. The questions raised in this suit were identical 
with the questions raised in O.S. No. 120 of 1956 already referred to. The learned 
District Munsif upheld the plaintiff’ claim and granted a decree for recovery of 
possession in his favour from the first defendant. His claim for past mesne profits 
was negatived but he was granted future profits to be ascertained on separate 
application under Order 20, rule 12, Civil Procedure Code. The first defendant 
preferred an appeal to the District Court of West Tanjore against the said judgment, 
and decree which was eventually transferred to the Sub-Court at Kumbakonam and 
taken on file as A.S. No. 106 of 1957. The learned Subordinate Judge reversed the 
judgment and decree of the trial Court, negatived the plaintiffs claim and non- 
suited the plaintiff. The memorandum of cross-objections preferred by the plaintiff 
in respect of past mesne profits also failed. S.A. No. 38 of 1959 has been preferred 
by the aggrieved plaintiff in that suit. 


Both these second appeals were heard together. The only question that arises 
for consideration in both the appeals is whether the plaintiff in the two suits have 
a valid title to the suit properties to evict the contesting defendants from the suit 
properties. The lands admittedly belonged to the State Government. The con- 
testing defendants claimed to be in possession as lessees from the State Government. 
Their case is that they were inducted as tenants in the lands by the policy inaugurated 
by the Government under a scheme known as “ Grow More Food”. They were 
however unable to produce any lease deed in their favour or any extract from the 
lease register maintained by the Government. The learned District Munsif was 
of the opinion that the defendants failed to prove that they were tenants holding 
under the Government. But the lower appellate Court disagreed with that finding, 
of the trial Court and held that there was evidence on record to show that these 
defendants must have come into possession of the suit lands only as lessees or tenants. 
Even according to the defendants the lands were leased out to them only in 1943 
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for a period of five years only. That period undoubtedly expired in 1948; 
Thereafter they were merely in the position, if at all, of tenants holding over of the 
demised properties. It is obvious that the defendants had no proprietary interest 
in the suit properties of any kind on the date when the State Government assigned 
the properties in favour of the plaintiffs in the two suits. 


The Courts below have proceeded on the footing that the grant in favour of the 
plaintiffs was made by the State Government under the provisions of Board Standing 
Order 15. The learned counsel for the appellants contended that the grant in 
favour of political sufferers is governed by a separate set of Government’s Orders, and 
that the Board Standing Order cannot govern such grants. There are variations 
between the terms of the Government Order issued regarding grant in favour of the 
political sufferers and the provisions of Board Standing Order 15. G.O. No. 1523, 
dated 11th June, 1949, clause 10 reads as follows : ` 

“ Such of the provisions of the Board Standing Order 15, etc., which are not in conflict with the 

orders in this Government Order will continue to apply. The Board is requested to issue necessary 
amendments to Board Standing Order 15, etc., in the light of the orders in this Government Order.” 
I do not think it is necessary for me to decide in this case the question whether 
the validity of the grant in favour of a political sufferer or Thyagi should be judged 
by the terms of the special Government Order or by the terms of Board Standing 
Order 15, as I am of opinion that the grant in favour of the plaintiffs in the two suits 
is not void and that in any event it cannot be challenged in a civil Court. 


Board Standing Order 15 sets out an elaborate procedure to be adopted by the 
Revenue department in the matter of making darkhast grants. Grants can be 
made by the Tahsildar or the Divisional Officer or the Collector according to the 
circumstances mentioned in the Board Standing Order. From every original deci- 
sion passed by the Tahsildar, Divisional Officer or the Collector an appeal is pro- 
vided from the Tahsildar to the Divisional Officer, or from the Divisional cer 
to the Collector or from the Collector to the Board. Clause 18 of Board Standing 
Order 15 provides that the order of the authority making the assignment, if no appeal 
is presented, or of the appellate authority if an appeal is presented is final. If the 
Collector is satisfied within three years of the original or the appellate decision that 
there has been material irregularity in the procedure‘or that the decision was grossly 
inequitable or that it exceeded the powers of the officer who passed it or that it was 
passed under a mistake of fact or owing to fraud or misrepresentation, he may in 
the case of an order passed by an officer subordinate to him set aside, cancel or in 
any way modify the decision. Similar powers are given to the Board of Revenue 
to set aside, cancel or modify the decision of any officer subordinate to it. 


The learned Subordinate Judge has adverted to certain alleged irregularities 
in the matter of the grant made by the State Government in favour of the plaintiffs 
in both the suits. It is stated that under rule 4 of Board Standing Order 15, no 
application can be considered except for land which is actually at the time unoccu- 
pied or has been occupied without the proper sanction and that therefore the appli- 
cation of the political sufferers in the present case ought not to have been entertained. 
This is one irregularity which according to the lower appellate Court vitiates the 
grant. It is next pointed out that there is no proof that the formalities prescribed 
in the Board Standing Order for referring the matter, to the Village cer for 
report, and giving necessary publicity by beat of tom tom in the village choultry, 
were gone through. The learned Subordinate Judge in paragraph 12 of his judg- 
ment has observed thus : 


“ A perusal of the rules relating to dharkhast would indicate that a duty is cast on the revenue 
officers to satisfy the conditions prescribed therein before the assignments in question are made. The 
duties cast upon them consist oft the power to make an enquiry, the power to make the publicity and 
ultimately the power to issue the necessary orders. The exercise oF these powers depends upon the 
observance of the rules, and if they are not substantially complied with, it is the duty of the Court to 
see that these powers are exercised in conformity with the rale pa 


I have no hesitation in holding that the learned Subordinate Judge has totally 
misconceived the jurisdiction of the civil Court to interfere with darkhast grant made 
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by the State Government in their administrative capacity. It is now settled law 
that the procedural irregularities, if any, ocurring in the course of roceedings 
for grant of Government lands cannot vitiate the grant and that it is eyond the 
as aa of civil Court either to set aside such grant or to refuse to recognise its 
validity. 


In Periaroyalu Reddi v. Royalu Reddi!, a grant was made by the revenue authori- 
ties in favour of an individual. A patta was also issued in his favour. Another 
individual had objected to the grant but the objection was overruled. The success- 
ful grantee filed the suit for declaration of his title and for revovery of possession of 
the land. The trial Court passed a decree in his favour as prayed for but that de- 
cree was upset on appeal by the District Judge who held that kast was vitiated 
by reason of non-compliance with Board oe Order 30, section 5 which re- 

uired that the application such as that of the plaintiff should be proclaimed in 

e village by beat of tom tom. The District Judge was of opinion that these forma- 
lities not having been complied with the plaintiff had obtained no title to the land. 
A Division Bench of this Court set aside the judgment of the District Court and held 
that the plaintiff’s title was not invalidated by reason of the non-compliance with 
the dharkast rules. At page 435 their Lordships Muttuswami Iyer and Best, JJ., 
observed thus :— : 


“ Dharkast rules are departmental and if they are infringed, the remedy for such infringement 
is also departmental. Irregularities in observing those rules constitute no valid ground of interference 
by the civil Courts with a grant of land made by the Government. The land in dispute is entered in 
the pymash account as ‘waste and as such it is at the disposal of Government. It is not competent 
to the Civil Courts to set aside a grant made by an officer competent to make the grant.” 


In Secretary of State v. Kasturi Reddi*, Bashyam Iyengar, J. delivering the judgment 
of the Bench dealing with the question of the civil Court’s jurisdiction in respect of 
dharkast grants observed as follows : 

“ The only portion of the rules with which the Courts need conéern themselves are those which 
define the officers competent to make assignments of land, the extent of their authority including the 
description of lands which the said officers may ively dispose of under the dhar. rules and 
the degree of control by a higher grade officer to which the exercise of such authority is subject ; and 
so far as the present case is concerned, there can be no doubt that the officer under whose grant the 
respondent claims was competent to make the grant and the land which he granted, i.e., assessed 
waste land was of a description which he was authorised to t on dharkhast. The bulk of the 
dharkast rules, which are in the nature of instructions issued y Government to the various officers 
concerned, as to the principles which should guide them in entertaining or rejecting applications for 
grant of various descriptions of land and determining to which of several competing applicants the 
grant should be made, if at all and the procedure to be adopted by them do not concern the civil 

urts.” 


In Muthu Veera Vandayan v. Secretary of State?, the facts of the case were as set 
out in the headnote as follows: A applied to the Tahsildar under rule IV of the 
dharkast rules for a grant of land. The Tahsildar made the grant under rule VII 
on roth May, 1897, and the grant stated that it was subject to the result of any 
appeal that may be preferred. On 15th July, 1897 and on end November, 1897 
two appeals were preferred to the Deputy Collector against the grant. On r5th 
June, 1898, the Deputy Collector issued a patta to Ain pursuance if the grant. ‘The 
appeals were heard: on 28th June, 1899, after notice to A and the grant of the Tahsil- 
dar was set aside on the ground that the notice under rule V was not duly published. 
A appealed to the Collector and to the Board of Revenue and his appeals were dis- 
missed. A instituted the suit out of which the appeal arose for a declaration that 
the lands had become his property and that the Deputy Collector’s order cancelling 
the grant was null and void or in the alternative for a decree directing the defendant 
to pay the kist paid by A and the cost of improvement effected by him. The Court 
of first instance granted a declaration as prayed for. On appeal the Subordinate 
Judge holding that it was not open to the Civil Court to question the propriety of 
the cancellation passed by the rp dees Collector modified the decree by ante 
the alternative remedy in respect of cist and improvement. On appeal to the High 


I. a LLR. 18 Mad. 434- 268. 
2. he 12 M.LJ. 453 : LLR. 26 Mad. g- (1906) I.L.R. 29 Mad. 461. 
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Court White, C.J. held that it was not open to a civil Court to cancel a patta 
because some of the formalities of the dharkast rules have not been complied with. 
It may however set aside an order of an appellate Revenue Tribunal which allowed 
an appeal against the grant by the revenue official on the ground of irregularity 
of procedure if it is of opinion that there is no evidence of irregularity although it 
will not be open to a civil Court to interfere if the Tahsildar declined to make the 
grant due to irregularity of procedure. But Benson, J. held that it was not open 
to the civil Courts to discuss the sufficiency or otherwise of the grounds on which 
the dharkast authorities whether original or appellate grant or refuse to grant Govern- 
ment land to parties applying to them so long as those authorities act within the 
scope of the authority conferred on them by the rules. The following observation 
of Benson, J. can be quoted as it succinctly sets out the scope of the jurisdiction of 
the civil Courts in respect of dharkast grant (page 470) : 

“But in my judgment it is not open to the civil Courts to discuss the sufficiency or otherwise of 
the grounds on which the Dharkast authorities—Whether original or appellate- grant, or refuse to 


grant Government lands to parties applying for them, so long as those authorities act within the scope 
of the authority conferred on them by the rules. 


To do so would, in effect, be equivalent to an assumption by the Civil Courts of the appellate 
jurisdiction in all matters connected with the administration of the Dharkast rules. Those rules 
provide for the procedure to be followed in dealing with applications for State lands, and they provide 
for the exercise of appellate and revisional powers by certain authorities, and it is not open to the 
Civil Courts to assume to themselves the appellate powers thus conferred on other authorities. It 
would of course be different if the Revenue authorities purporting to act under the Dharkast rules, 
acted outside the scope of their authority, but that is not the present case.” s 


By reason of this difference of opinion the case again came up before a Bench of 
three Judges, consisting of White, C.J., Benson and Miller, JJ. That decision is 
Muthuveera Vandayan v. The Secretary of State for India, Miiler, J. agreed with the 
judgment of Benson, J. Dealing with this question of jurisdiction the learned 
Judge observed thus : 


“The civil Courts can enquire whether the officers of the Government are acting within the 
scope of their authority, and nothing more...........0+ 


I entirely agree with what is pointed out in the latter case, that any other rule will lead to con- 

fusion, and the whole body of darkhast rules will become unworkable in the Civil Courts.” 
It is really unnecessary to cite further cases on the subject. Irregularities caused 
by deviation from the rules of procedure framed by the State Government in the 
matter of dharkast grants can be examined and corrected only by the authorities. 
to whom the task is entrusted. It will be beyond the province of the jurisdiction of 
civil Court to curé the ills caused by administrative lapses in cases where no civil 
rights of the parties are involved. If the State Government can make a grant of 
its land to A or B the fact that the grant is made to one of them alone, be it not strictly 
in conformity with the rules framed for the grant cannot give a cause of action to the 
disappointed rival to‘obtain redress in a civil Court. 

Learned counsel for the respondents relied on a decision of a Full Bench of 
this Court in Wagrathnammal v. Ibrahim Sahib?. The question that arose for decision 
before the Full Bench was whether the Board of Revenue had power to interfere 
with an order made by the District Collector under section 10 (5) of Madras Act 
III of 1895 appointing a deputy to a post registered in the name of a minor. The 
Full Bench of this Court held that holders of office governed by the statute cannot 
in relation to their offices be dealt with except in the manner provided by the rele- 
vant statute and that neither the Revenue Divisional Officer nor the District Collec- 
tor nor the Board of Revenue can deal with them except in the manner permitted 
by the statute. Though the decision of that case has no bearing on the present case 
the following observations of Balakrishna Ayyar, J. were relied upon : 


“ But even with reference to matters not governed by statutory provisions of rules but governed 
only by the Standing Orders’of the Board‘of Revenue, the passage we have extracted above is liable 





to be misunderst We are unable to subscribe to the view that where a rule already exists and 
I. EE I.L.R. 30 Mad. 270. 460 (F.B.). 
2. (1955 


2 M.L.J. 49 : I.L.R. (1955) Mad. 
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provides for any specific matter, still when an individual case comes up before the Board, itis open 
to the Board notwithstanding the existence of that rule, to decide that case in any manner it thinks 
fit, even in contravention of the existing rule. In other words, the Board cannot ingore the exist- 
ing rule by treating the order made in that particular case as an amendment of the rule......We 
wish to emphasise the position, that the decision in any given case must be in accordance with the 
rules in force on the date of the decision. Otherwise the difference between what ma be by way of 
analogy called legislative (rule making functions of the Board) and its judicial and quasi-judicial 
function would be blurred, and the door thrown open to charges o arbitrariness. 

This observation was quoted by learned counsel for the respondents in support 
of the contention that any violation by the departmental authorities of a Standing 
Order under the Board Standing Order is an irregularity which it will be open to 
the civil Court to correct and set aside. 


I am unable to accept this contention. It must be noted that the present suits 
are not suits for cancellation of the Government order making the dharkast grant. 
The State Government is not a party to these suits. The civil Court is not therefore 
called upon to set aside a Government order on the ground that it is vitiated by 
illegality due to non-compliance with the rule as framed under the Board Standing 
Order. It must be presumed that the grants will subsist and continue to subsist 
till they are set aside by a competent authority. The defendants in these suits 
cannot be permitted to challenge the grant merely by way of a defence raised in 
an action for ejectment. I am of opinion that the observation of Balakrishna Ayyar, 
J. has no application to the present case. 


$ 


`The ground on which the learned Subrodinate Judge set aside the ee 
and decrees of the trial Court is erroneous in law and cannot be sustained. In 
the result, the second appeals are allowed, the judgments and decrees of the learned 
Subordinate Judge are set aside and those of the trial Court are restored. The 
parties will bear their respective costs throughout. No leave. 


R.M. Appeals allowed. 





(FULL BENCH) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN, Mr. Justice SRINIVASAN AND 
Mr, JusriaE VENKATADRI. 


Chellammal .. Appellant* 
v. 
Abdul Gaffoor Sahib and another .. Respondents. 


Madras Agriculturists Relief Act (IV of 1938)—Section 13—Debts incurred after the commencement of the 
Act—Re-opening of payments mads by a debtor in accordance with the contract and appropriated towards 
interest —If permissible. 

Section 13 of the Madras Agriculturists Relief Act (IV of 1938) does not render the payment of, 
or a contract to pay, interest on a debt incurred after the commencement of the Act at a rate higher 
than that prescribed therein, illegal or automatic discharge of interest stipulated at a rate higher than 
the one prescribed therein. Such excess interest is only made irrecoverable if the creditor seeks to 
enforce the debt in a Court of law. The logical result 'of the decision in S.M. Taraganar v. Sankara- 
pandia asec fa 958) 2 M.L.J. 568 (F.B.) is that a debtor cannot demand re-opening of the transac- 
tion and re-calculation of the interest on the basis of the earlier bond. It must necessarily follow that 
in cases where he has in fact paid the interest at the contract rate and discharged his obligations in 
respect of interest, he cannot have the transaction re-opened, and the amount paid as interest at the 
contract rate re-appropriated in a different manner. 

Decision in Sreenivasa Rao v. Abdul Rahim Sahib, (1956) 2 M.L.J. 189 is inconsistent with the 

rinciple laid down in S.M. Taraganar v. Sankarapandia Mudaliar, (1958) 2 M.L.J. 568 (F.B.), and is no 
onger good law. 

Section 13 is different in scope from sections 8 and g. The words “Interest due” in the 
context must necessarily mean interest which is still payable, something to be paid in future, as 
distinguished from something which has happened in the past, something to be recovered by legal 
process. 





* S.A- No. 1048 of 1957. arst April, 1961. 
and L.P.A. No. 55 of 1959. (ist Vaisakha, 188g, Saka.). 
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In re Moss Ex parte Hallst, L.R. (1905) 2 K.B. 307, referred to. 
Nainamull v. Subba Rao, (1957) 2 An. W.R. 53 (F.B.), not followed. 


Section 72 of the Contract Act has no application. Section 13 of Act IV of 1938 only denies to 
the creditor the right to recover through Court interest at the contract rate if it exceeded the rate 
provided in the section. The contract is not alleged to be nor is the payment at the higher rate ille- 

There can be no question of any mistake in law in regard to such a payment voluntarily made 
the debtor. 

Chandrasekharan Pillai v. Thangavelu Pillai, (1961) 1 M.L.J. 172 and Subbarqya Chettiar v. Vythianathan 
Mudaliar, (1961) 1 M.L.J. 240, referred to. 


_ _ Appeal against the decree of the Court of the Subordinate Judge of Cuddalore, 
in A.S. No. 67 of 1957 preferred against the decree of the Court of the District Munsif 


of Kallakurichi in O.S. No. 254 of 1955- 


T. A. Ramaswamy Reddiar, for Appellant and 
V. C. Veeraraghavan , for Respondent in S. A. No. 1048 of 1957: 


D. Ramaswami Iyengar and T. R. Mani, for Appellants and 
K. Vaitheeswaran, for Respondents in L. P. A. No. 55 of 1959: 


The Judgment of the Court was delivered by 
Srinivasan, 7.—The correctness of the decision in Sreenivasa Rao v. Abdul Rahim 
Sahib1, is the question that is raised in these two appeals. We shall briefly set out 


the facts leading thereto. 


S.A. No. 1048 of 1957 arises out of a suit on a mortgage executed on 26th 
October, 1949. The principal sum was Rs. 2,000 and the contract rate of interest 
18 per cent. A sum of Rs. goo had been paid by the mortgagors towards interest 
up to 1st April, 1952. It has been duly appropriated. In the suit, the mortgagors 
contended that the payment of Rs. goo should be credited towards the principal. 
Relying on Ramalakshmi v. Gopalakrishna Rao*, the trial Gourt rejected this contention ; 
but in appeal, the learned Subordinate Judge held that Sreenivasa Rao v. Abdul Rahim 
Sakib1, applied to the facts of the case. He accordingly re-opened the appropriation 
already made. By the time the matter came up in second appeal before 
Somasundaram, J., the decision in S. M. Taraganar V. Sankar ia Mudaliar®, 
had been rendered by a Full Bench of this Court. The learned Judge was inclined 
to take the view that the Full Bench decision in effect overruled the decision in 
Sreenivasa Rao v. Abdul Rahim Sahkib1, and directed the papers to be placed before 
the Honourable the Chief Justice for reference to a F Bench. 


L.P.A. No. 55 of 1959 arises out of an application O.P. No. 77 of 1955 under 
section 19-A of the Agriculturists Debt Relief Act. That dealt with a mort- 
gage executed on 24th May, 1947, carrying interest at 12 per cent per annum. The 
petitioners mortgagors claimed relief under the Act and contended that though they 
had paid certam amounts towards interest, these appropriations should now be 
re-opened and that the payments made by them should be applied towards the 
principal and interest thereon calculated at 6} per cent until 28th July, 1947 and at 
5% per cent thereafter. The learned Subordinate Judge accepted this contention in 
view of the decision in Sreenivasa Rao v. Abdul Rahim Sahib’, This decision was 
the subject-matter of an appeal A.A.O. No. 2 of 1957 before Ganapatia Pillai, J. 
The learned Judge interpreted S. M. Taraganar v. Sankarapandia Mudaliar®, to mean 
that this mode of reappropriation would not be applicable to a case governed by 
section 13 of Act IV of 1938. Though the learned Judge does not in specific 
terms say so, he appears to have held that the Full Bench decision in S. M. Taraganar 
v. Sankarapandia Mudaliar® overruled the decision in Sreenivasa Rao v. Abdul Rahim 
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Sahib!, The appeal was accordingly allowed. In the Letters Patent Ay peal the 
Bench before whom it came up for hearing made an order that the papers should be 
placed before the honourable the Chief Justice for disposal of the appeal by the 
Full Bench in order that the correctness of the decision in Sreenivasa Rao v. 
Abdul Rahim Sahib1, may be finally settled. 


It will be noticed from what has been stated above that the debts in the above 
two cases came into existence alter the commencement of Act IV of 1938. It is 
common ground that the scaling down of such debts is dealt with by section 13 of 
the Act, and the question that accordingly arises is as to the correct mode of scaling 
down to be adopted in such cases. In the light of the decision in Sreenivasa Rao v. 
Abdul Rahim Salub1, the question that pointedly arises is whether in the case of a debt 
incurred after the commencement of the Act, it is open to the Court to re-open the 
appropriations made towards the interest, such appropriations having been made 
with the consent of the debtor, and to award interest only at the rates specified in 
section 13 of the Act from the date of the commencement of the debt. We may 
state at the outset that besides the line of cases rendered by the Madras High Court 
dealing with this point, there are a few recent decisions of the Andhra Pradesh High 
Court which have followed the principle laid down in Sreenivasa Rao v. Abdul Rahim 
Sahib!, Not only is there a conflict between a decision of a Bench of this Court and 
a later Full Bench decision which however, dealt with the point only indirectly, 
but we have also to consider a few decisions of the High Court of Andhra Pradesh 
directly bearing on the point which differ from the Full Bench decision of this Court 
in S. M. Taraganar v. Sankarapandia Mudaliar*, 


The earliest decision directly bearing on the point is Ramalakshmi v. Gopala- 
krishna Rao®. ‘That was also a case where the debt was incurred after the commence- 
ment of Madras Act IV of 1938. The debt carried interest at 12 per cent and there 
was a series of payments of interest expressly apropriated by endorsements so that all 
the interest up to the 11th August, 1941, had been paid at the contract rate. In 
a suit on the note for the principal together with interest at the contract rate,the 
trial Court scaled down the debt calculating the total amount of principal and 
interest at the statutory rate of 6} per cent and deducting therefrom all the payments 
made. It was held by this Court that such a mode of re-appropriation was not 
permitted by the Act, there being no provision under section 13 for the scaling. down 
of interest already paid and appropriated. The learned Judges besides basing their 
decision on this view of the scope ofsection 13 of the Act went on to say that even 
if there had been an overpayment of interest, such payment had been made 
under a mistake of law which could not be recovered through Courts. 


In Sreenivasa Rao v. Abdul Rahim Sahib}, also the case of a debt which was in- 
curred after the commencement of Act IV of 1938 was in question. The learned 
Judges examined the ratio of the decision in Ramalakshmi v. Gopalakrishna Rao®, and 
took the view that subsequent to the decision of the Privy Council in Shiba Prasad 
Singh v. Srish Chandra‘, the foundation on which Ramalakshmi v. Gopalakrishna Rao?, 
was rested was somehwat shaky. In the Privy Council decision it was decided that 
section 72 of the Indian Contract Act did not exclude payments made under a 
mistake of law. While it may be conceded that to the extent to which the learned 
Judges who decided Ramalakshmi v. Gopalakrishna Rao*, depended upon the then 
accepted position in law that payments made under a mistake in law could not be 
recovered, that decision was not rested upon that ground alone. The view that they 
took about the scope of section 13 of Act IV of 1938 was not specifically examined 
by the learned Judges who decided Sreenivasa Rao v. Abdul Rahim Sahib1. We do not 
find anywhere in this judgment an examination of the scope of this provision of the 
Act. 

In S. M. Taraganar v. Sankarapandia Mudaliar*, the question arose whether it 
was permissi’ le under section 13 of the Act to re-open debts incurred after the Act 
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‘What happened in that case was that there was a series of borrowings at 10} per 
cent. per annum. At the end of each year of account, interest at the contract rate 
was debited against the borrower. There were periodical settlements of account 
at which the amount due to the creditor was ascertained, and an acknowledgment 
as to the correctness of the amount and a promise to pay it with future interest then 
stipulated were recorded. These fresh agreements entered into on each settlement 
of account were in the form of promissory notes and stamped as such. On the last 
of such settlements of account which was on the 17th August, 1951, the suit was laid. 
‘The claim to relief under Act IV of 1938 was advanced, the debtors contending 
that the entire account should be re-opened and that they should not be made 
liable to pay any interest in excess of 5% percent. per annum. It may be 
mentioned that the borrowing commenced in December, 1943, so that the debt was 
one which had been incurred after the commencement of the Act. The contention 
‘was advanced that the re-opening of the transaction would be merely giving effect 
to the intention of the Legislature which was enacted to protect the agriculturist 
debtor against his own contract. The learned Judges repelled this contention and 
proceeded to examine the sections. They observed that: 

“ where an old liability is merged or renewed by a fresh contract, the old debt is extinguished 
and could no longer be termed a debt unless the later debt has under the law been allowed to be 
ignored and the transanction re-opened. The Legislature, when it intends that particular debts 
should x traced back to their origin, provides for such re-opening of debts specifically (vide sections 

and 9). 


Proceeding further, they observed : 


“The Act does not render the payment of or a contract to pay interest on a debt at a rate higher 
than that prescribed for each of the various categories illegal. Nor is there any question of public 
policy involved when a higher rate of interest on a loan is agreed to by an agriculturist. Under the 
provisions of the Act, relef to agriculturist debtors was granted by the Act itself discharging the 
whole or a portion of the interest on debts incurred prior to the Act. Section 8 discharged all out- 
standing interest on a debt incurred prior to 1st October, 1932, while in regard to debts incurred 
after that date but before the Act, section g discharged that porton of the interest which was above 
simple interest at 5 per cent per annum. Future interest on those debts were regulated by section 12: 
Section 13 dealt with debts incurred after the Act. Under that section there is no provision for any 
statutory or automatic discharge of interest stipulated at a rate higher than that prescribed therein ; 
such excess interest was only made irrecoverable 1f the creditor sought to enforce the debt in a Court 
‘of law. There being thus neither a prohibition against a stipulation for payment nor an automatic 
‘discharge of higher rates of interest agreed to be pee by an agriculturist debtor, it cannot be said that 
when a creditor with the assent of his debtor added to the principal loan the interest accrued in terms 
of the contract, and the debtor entered into a fresh contract treating the consolidated amount as prin- 
cipal for the fresh loan, there would be anything illegal or even a failure of consideration in regard to 

- the new loan. Such a new loan would constitute a debt incurred on the date of renewal and if a 
suit is based on that debt, the provisions of section 13 could be attracted to that debt and not to the 
earlier debts of which it was a renewal or substitution. Under the ordinary law ‘where parties enter 
into a new concract in substitution ofan earlier one, the later contract alone would govern the rights of 
the parties. The Court would itself have no power to go behind that contract except in cases where 
the later contract fails for some reason known to law or where a statute gives an express power to 
reopen the same. Sections 8 and g of Act IV of 1938 confer jurisdiction on Courts to re-open a 
transaction in cases of renewals of debts incurred prior to the Act. But section 13 confers no such 
‘power and prima facie the scaling down of interest contemplated by it could only be in relation to the 
debt sued on....” 

The decision was accordingly to the effect that it was not open to the Court to go 


behind a particular transaction which was the subject-matter of the claim before 
Court. 

The logical result of this decision would appear to be that, it is not open to 
the debtor to demand that the entire series of transactions should be re-opened in 
a case where interest computed at the contract rate had been included in a 
subsequent promissory note, that is to say, where the debtor bad merely made a 
promise to pay interest at that rate, it would equally be not open to him to ask for re- 
appropriation in a case where he had paid interest at the contract rate and agreed 
to its appropriation towards the interest due on the bond. The subsequent execution 
of a later promissory note or bond for a sum inclusive of the principal and the out- 
standing interest on an earlier bond at the contract rate amounts only to a promise 
to pay in future all interest that had accrued at the contract rate on the original 
sum advanced. If, according to the Full Bench decision referred to, the debtor 
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cannot demand re-opening of the transaction and re-calulcation of the interest on. 
the earlier bond, it must necessarily follow that in a case where he has in fact paid 
the interest at the contract rate and discharged his obligations in respect of interest, 
he cannot equally have the transaction re-opened, and the amount paid as interest 
at the contract rate re-appropriated in a different manner. As the learned Judges 
pointed out, Act IV of 1938 did not render the contract to pay interest at any figure 
higher than that prescribed, if any, illegal. Nor does section 13 of the Act give 
any power to the Court to go behind the contract in the manner in which such power 
has been expressly granted under. sections 8 and g. It should therefore follow that 
the decision in Sreenivasa Rao v. Abdul Rahim Sahtb*, is totally inconsistent with the 
principle laid down in S. M. Taraganar v. Sankarapandia Mudaliar?. 


On behalf of the respondents, it has been claimed that in the decision in S. M. 
Taraganar v. Sankarapandia Mudaliar*, the question of re-appropriation of interest 
did not arise. While we agree that it did not directly arise, the principle of that de- 
cision cannot possibly be explained in any other manner. It is contended, how- 
ever, that the policy of the Act was that the debtor should be given benefit, and any 
interpretation which curtails the scope of section 13 of the Act would be detrimental 
to the interests of the agriculturist debtor and would accordingly be out of tune 
with the policy of the Act. Reliance has also been placed upon a decision of the Full 
Bench of the Andhra Pradesh High Court in Nainamul v. Subba Rao®, where the Full 
Bench came to the conclusion that even in a case coming under section 13 of the 
Act, appropriation towards interest made at the contract rate is liable to be re-opened. 
and the payments adjusted differently. Among other reasons given by the leamed 
Judges for reaching this conclusion, one was that any other view would not give 
effect to the intention of the statute. Though we are not bound by this decision, 
in view of the reliance placed upon it on behalf of the debtors, it is necessary to 
examine the reasoning which led to this conclusion. 


The learned Judges set out the relevant provisions of sections 7, 8, 9, 12 and 13. 
They no doubt pointed out that the Act provides for relief of indebtedness, the ex- 
tent of the relief varying with the date of the indebtedness. Under the Act, the debts 
in respect of which reliefs have been differently provided are debts incurred prior to 
the 1st October, 1932, covered by section 8 of the Act, debts incurred on and after 
the 1st Octoher, 1932, and before the commencement of the Act, covered by section 
g and debts incurred after the commencement of the Act which are covered by sec- 
tion 13. After noting that the extent of relief varies with the date of indebtedness, 
they proceeded to okserve : 

“ It is therefore clear that though the extent of the relief varies, the nature of the relief is the 

same so far as interest is concerned. It is not relevant for the present enquiry to notice the other 
differences in the nature and the extent of the relief provided by the Act between three debts. Bear- 
ing in mind, therefore, the object of the Act, viz., the reduction of interest on debts incurred by agricul- 
turists, we shall proceed to scrutinise the respective contentions of the parties. ” 
It seems to us however that while the learned Judges were justified, if we may say 
so with respect, in relying upon the intention of the statute to provide relief to 
indebted agriculturit debtors as the underlying policy of the Act, it is undoubtedly 
the equally declared policy of the Act to classify the various classes of debts and to: 
measure the relief to be granted in respect of those classes of debts differently. 
That appears to be no less a policy which is a prominent feature of the Act which 
to our minds cannot be ignored. 

The Full Bench of the Andhra Pradesh High Court was clearly aware of the 
fact that section 13 in terms did not arm the Court with any power to re-open 
transactions. They observed, after dealing with the differences between sections 
8, 9, and 13: _ 

“ Why then did the Legislature make express provision in section 9 for re-opening the appro- 
priations made whereas no such provision was made in section 13 but left us to infer from the cryptic 
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words used therein ? The only answer I can find, though not satisfactory, is that the scalin g down. 
process under section 9 is more complicated than that under section 13, and, therefore, the provision. 
was drafted with better detail. 
* s a * * e + 
But section 13 affects future transactions entered into by the parties presumably with knowledge 
of the provisions of the Act. A single provision like section 1g, therefore, was considered sufficient 
to give the limited relief prescribed thereunder. Be that as it may, the fact that ın one provision the 
ture gives a detailed treatment to a subject is no ground for ignoring the express provisions 
of another section, if the scheme of scaling down described in the former gives effect to the expressed. 
intention of the Legislature in the latter.” 


It will be apparent therefore that while the learned Judges were fully conscious of 
the fact that section 13 did not in terms give a power similar in its amplitude to that 

contained in sections 8 and g they purported to infer the existence of such a power; 

they did so, as far as we can see, relying not upon any specific words found in the 

section but on what they held to be the intention of the Legislature. As we have 

pointed out, in the scheme of the Act, the feature that is brought into sharp relief 
is the equally declared policy of the statute to differentiate between the different 
classes of debts according to the date of indebtedness. We cannot ignore this feat- 
ture any more than we can ignore the policy underlying the Act, viz., that it is 
to give benefit to indebted agriculturist. 


The same arguments which seem to have prevailed with the Full Bench of 
the Andhra Pradesh High Court have been pressed before us for our acceptance 
It is argued that in the application of section 13 of the Act, the Court is bound to 
scale down all interest due on any debt incurred by an agriculturist after the coma 
mencement of the Act. Emphasis has been laid down upon the word ‘all’ and 
we are invited to interpret it, as did the Andhra Pradesh High Court, to mean the 
totality of the interest from the date on which the debt was incurred, notwithstand- 
ing any part of that interest might have been paid willingly by the debtor before 
the matter came to Court by way of a proceeding for recovery of the debt. The 
learned Chief Justice of the Andhra Pradesh High Court was of the opinion, that 
the use of the word “all” was significant and must be taken to mean the entire inter ae 
which the debt had earned. As he pointed out, the word interest used in section 
13 is qualified by two words ‘ all’ and ‘due’. He was also inclined to accept the 
meaning of the word ‘due’ as ‘ payable’ as not being inappropriate in the ons 
text. Nevertheless, the conclusion was that the expression ‘all interest due’ must 
be taken to mean the totality of the interest earned by the debt from the date it was 
incurred notwithstanding that any part of it might have been discharged. 


We are not inclined to agree with the view that the expression ‘ all’ has any 
particular or precise significance in the context. In section 8 (1) also it is provided 
that “all interest outstanding on the 1st October, 1937” shall be deemed to be 
discharged. The content of this sub-section would not alter in the slightest degree 
if the word ‘all’ were dropped from the section. “ Interest outstanding on the 


ea SOE in section g-A (3) (iii), and in sub-section 4 (iv) 
of this section g-A, the word “all” is obviously used to indicate the various sums 
which the mortgagor might be bound to pay to the mortgagee. But in the 
expressions “‘all interest due and all interest outstanding on the rst October, 1937” 

it 1s impossible to attach any particular meaning to the word “all, The redun- 
dency of this word ‘all? is particularly noticeable in the expression ‘ all interest 
outstanding on the 1st October, 1937’, for when any interest is “ outstanding ’* 
on a particular date, it is obviously the totality of the interest that would be 80- 
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outstanding and the qualifying word ‘all’ in this instance does not appear to add 
anything to the meaning of the remaining words. We are unable to agree with 
the learned Judges of the Andhra Pradesh High Court in holding that all interest 
due in the context of section 13 means the amount of total interest which the 
debt earned since its inception. 


Learned counsel for the creditors invited our attention to the definition of 
* interest ” in section 3 (iii) (a) of the Act which runs: ‘‘‘ Interest’ means any 
amount or other thing paid or payable. . . . . . . . .” According to 
the learned counsel, in interpreting section 13, the word ‘ interest’ appearing therem 
should be given this extended meaning, that is to say, that interest paid should also 
he taken note of by the Court in scaling down the interest. We are not satisfied 
that this argument is well founded. The word ‘ interest’ is qualified by the further 
expression ‘ due’ and in the context of the provision, it seems to us that it is only 
interest that is still payable that is brought within the scope of section 13. The 
expression ‘ interest’ has been defined in an inclusive manner to mean any amount 
paid only for the purpose of sections 8 and g which provide for the re-appropriation 
of interest already paid. In the light of the ‘pronounced difierences between the 
modes of dealing with debts covered by sections 8, 9 and 13 of the Act, the words 
‘interest due? appearing in section 13 must necessarily be interpreted in the context 
in which they appear : to do otherwise would destroy the differences between debts 
whatever be the date of their origin. We are strongly of the view that that was not 
the intention of the statute. 


A Division Bench. of the Andhra Pradesh High Court, to which Subba Rao, C.J., 
was a party, decided in Pundarikakshudu v. Venkatakrishna’, that section 13 of the Act 
does not enable a debtor to trace back his debt to the original debt incurred after 
the Act came into force. This decision was referred to and approved by the Full 
Bench of the Madras High Court which decided S. M. Taraganar v. Sankarapandia 
Mudaliar®. In the Full Bench decision of the Andhra Pradesh High Court Natnamul 
v. Subba Rao®, to which we have referred above, Pundarikakshudu v. Venkatakrishna}, 
was referred to in the referring judgment but the implications of that decision were 
not examined in the Full Bench judgment. We must, however, mention that in 
another decision of the Andhra Pradesh High Court Punyavatamma v. Satyanarayana', 
a Division Bench consisting of Chandra Reddi, C.J. and Narasimham, J., had to 
examine whether the decision in Pundarikakshudu v. Venkatakrishna\, could still he 
regarded as embodying the correct rule of law in view of the Full Bench decision 
in Nainamul v. Subba Rao®, This Bench came to the conclusion that the decision 
in ‘kakshudu v. Venkatakrishna1, could not be reconciled with the principle laid 
down in the Full Bench decision. 


One other aspect of the matter which we must refer to at some length is the 
correct connotation of the expression ‘interest due’. We are not prepared to 
accept the interpretation of this expression given to it by the Andhra Pradesh High 
Court as the interest which the parties have contracted to pay. The word ‘ due’ 
has undoubtedly a sense of something to be performed in the future as distinct from 
something which has happened in the past. In In re Moss ex parte Hallst,® the proper 
meaning of this expression came up for consideration, and Darling, J., observed.: 


“The covenant of the appellant was to pay interest on the principal sum ‘so long after the day 
fixed for payment as any principal money remains due under these presents’. It is clear, there- 
fore, that if no principal money remains due, the appelant is under no liability to pay interest to 
Cooke, and the question therefore is whether after bankruptcy any principal money did in fact 
remain due. [Itis admitted that no action would lie inst the bean ae but it is argued that the 

rincipal money nevertheless remains due even after he obtained his discharge. Due from whom? 
Tt could only be due from the ban t, and ex hypothesi he has been discha from all 
liability to pay the principal money. my opinion, money can only be said to be due 
in a legal sense when it can be recovered in an action, and it is impossible to say that there 
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can be anything due under this security when no money can be recovered by any legal process. If 
‘there is no principal money due, it follows that there is no intereest payable. ” 

If therefore the meaning of the word ‘ due’ is that it is something which can be 
recovered by legal process, that is obviously not the case here in relation to an amount 
of interest which had been paid and discharged by the debtor. Both from the abave 
decision and from the context in which this expression appears in the section, it 
seems to us that the ‘interest due’ means interest still remaining payable by the 
debtor and cannot be equated to interest both paid and still remaming to be paid. 

Once again we must emphasise that section 13 must receive its interpretation 
not islotated from the several provisions contained in the Act. While we agree 
that the intention of the Legislature was to provide a measure of relief to 
indebted agriculturists, the Legislature designedly classified the debts in accordance 
with the dates of their origin. They graded the quantum of relief which they decided. 
to grant to the agriculturists according as the debt was incurred prior to the īst 
October, 1932, during the period of acute depression, or between the 1st October, 
1932, and before the commencement of the Act, or after the commencement of the 
Act. The three classes of cases were differently dealt with and the quantum of relief 
which the Legislature granted to each class of cases was different. It is further 
undeniable that the law did not render invalid any contract containing a stipulation 
for the payment of interest above any particular figure. Nor was it the intention of 
the Legislature to interfere with contracts entered into after the commencement 
ofthe Act. If these premises are granted, it seems to us that where a debtor volun- 
tarily makes a payment of interest at the contract rate, the Legislature did not intend 
to step in and interfere with that payment in any manner. In the light of the decision 
of the Full Bench in S.M. Taraganar v. Sankarapandia Mudaliar}, also, which we accept 
as correctly laymg down the law, notwithstanding that the Andhra Pradesh High 
Court has differed therefrom, we are of the view that section 13 does not permit 
the re-opening of a transaction and re-appropriation of any interest payment made 
with the consent of the debtor. 

A great deal of argument has been advanced on the basis of section 72 of the 
ContractAct. According to the counsel for the debtors, any payment, over and above 
64% or 53%, as the case may be, is a payment made as a result ofa mistake in law, 
and which, as the interpretation of section 72 of the Contract Act stands at present, 
would enable the person making the payment to recover from the payee. This 
argument to our minds begs the question. Unless we can postulate from the word- 
ing of section 13 that the charging of or the acceptance of interest at a rate higher 
than 6} per cent. or 54 per cent., as the case may be, is prohibited by the law, no 
question of payment made under a mistake in law can possibly arise. In the view that 
we have taken that the Legislature did not purport to interfere with contracts entered 
into subsequent to the commencement of Act IV of 1938 but only denied the suing 
creditor the right to recover interest at the contract rate, if it exceeded the rates 
provided in that section, the contract was not illegal; nor was the payment at a 
rate higher than 6} per cent illegal. There could thus he no mistake in law of such 
a payment voluntarily made by the debtor. Obviously section 72 of the Contract 
Act will not apply. If this is the correct view of the legal position, then it follows 
that the re-opening of the transaction and re-appropriation of the interest payment 
already made, which can only be rested on the right of the debtor to recover pay- 
ments made under any mistake of law, is not warranted when no mistake in law can 
possibly be postulated. 

Our attention has been drawn to Chandrasekharan Pillai v. Thangavelu Pillat*, 
where Jagadisan, J., following Sreenivasa Rao v. Abdul Rahim Sahib*®, held that the 
words in section 13 of the Act that the Court shall scale down all interest are of suffi- 
ciently wide amplitude to give jurisdiction to the Court to re-appropriate amounts 
paid by the debtor in excess of the satutory rate of interest so as to bring the transac- 
tion between the parties in conformity with the statute. The learned Judge referred 
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to S.M. Taraganar v. Sankarapandia Mudaliar+, the Full Bench decision, and proceeded 
to explain it on the ground that in that case only asettlement of accounts which invol- 
ved an acknowledgment of liability by the debtor to pay interest at a higher rate 
than the statutory rate wasin question. He observed referring to the Full Bench 
‘decision : 

“The creditor founded himself on the last settlement of accounts. But the debtor wanted to 
have that settlement re-opened. Their Lordships pointed out rightly, if I may say so with respect, 
that there was no machinery provided for under section 13 of the Act to have settled accounts re- 
opened and to trace back the debt to its inception. The actual decision of the Full Bench does not in 
any way conflict with the decision in Sreenivasa Rao v. Abdul Rakim Sahib*. 


‘On this reasoning the learned Judge reached the conclusion set out above. 


But in another case Subbaroya Chettiar v. Vythianatha Mudaliar*, the same learned 
Judge accepted the principle laid down in the Full Bench decision as indicating that 
under section 13 of the Act, there was no provision to scale down the debts as in the 
case of sections 8 and g of the Act. At page 241 he observed : 

“ It is not open to the Court to dissect the principal amount covered by the last promissory note 
and find out to what extent it comprised interest due on the earlier transactions in excess of the statu- 
tory rate prescribed under the Act. There is nothing unlawful or opposed to public policy in the 
act or conduct of a debtor foregoing the benefit of the stautory reduction of his liability in order te 

‘orm his contractual obligations. Voluntary payments and settlements of accounts by the deb- 

tor without availing himself of the statutory benefits, knowingly or unknowingly, cannot ipso facto 
become illegal. ” 
‘The above passage appears to indicate that the learned Judge was of the view that 
in a case where a debtor had made a voluntary payment of interest on the basis of 
the contract rate stipulated for, notwithstanding that that rate exceeded the statutory 
rate, such a payment would not become illegal ; the learned Judge clearly appears 
to have accepted the position that such a voluntary payment by the debtor would 
not be open to re-appropriation. 


We are of the view, as we have also earlier expressed, that the Full Bench decision 
in S.M. Taraganar v. Sankarapandia Mudaliar1, must in principle apply not only to 
settlements of account involving promises to pay but equally to actual payments of 
interest made voluntarily by the debtor and appropriated assuch by the creditor. 
The machinery provided for by section 13 of the Act does not extend to the re-opening 
ofsuch payments. It may not be out of place to mention that interpreting a statute, 
which undoubtedly is ex-propriatory in its nature, the scope of the Act cannot be 
widened Feyond what its terms expressly warrant. The interpretation of its terms 
must be in favour of tne person whose rights are being expropriated and not in favour 
of the person who would benefit by such expropriation. In the light of this general 
principle also, it seems to us that 1t is impossible to read into the words of section 13 
the existence of a power to re-open past transactions analogous to the power speci- 
fically granted under sections 8 and 9 of the Act. 


Our conclusion is that Sreenivasa Rao v. Abdul Rahim Sahib?, is inconsistent with 
the principle laid down in S.M. Taraganar v. Sankarapandia Mudaliar1. From the 
later Full Bench decision, it should inevitably follow that in the case of deFts in- 
curred after the commencement of the Act, the debtor is not entitled to re-open a 
transaction and demand re-appropriation of interest payments voluntarily made by 
vim. In our opinion, Ganapatia Pillai, J., rightly applied the principle of the Full 
Bench decision in the appeal before him, as Sreenivasa Rao v. Abdul Rahim Sahib?, 
is no longer good law in view of the Full Bench decision referred to. 


In the result, S.A. No. 1048 of 1957 will be allowed witn costs and L.P.A. No. 
55 of 1959 will stand dismissed with costs. 


K.S. | ———— Second Appeal No. 1048 of 1957 
allowed and Letters Patent Appeal 
No. 55 of 1959 dismissed. 


I. {7958} 2 M.L.J. 568 (F-.B.). 3. (1961) 1 M.LJ. 240. 
2. (1956) 2 M.L.J. 189. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMACHANDRA IYER AND MR. JUSTICE KUNHAMED 
Kurr. 


The State of Madras represented by the Commissioner for the 
Madras Hindu Religious and Charitable Endowments, 


Mount Road, Madras Appellant* 


v. 

Thuthukudi-Kozhumbu Vyaparikalin Thuthukudi Sri Sub- 
vYamaniaswami Mahimai Paripalana Sangam through its Hono- 

ray Secretary (Sri R.S. Nallasivan Pillai) t— .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (16)—“* Specific endow- 
ment ”—What is. ` 


In order to constitute a valid endowment it is necessary that the donor should divest himself of 
the property and in case of dedication to God or to a charity the dedication can be effectuated orally 
without any necessity for a written instrument. But a mere credit entry in the account books of the 
donor for a certain charity will not be sufficient to create an endowment unless the amount is set apart 
and appropriated towards the specific object. 

Ramanathan Chettiar v. Palaniappa Chettaiar, 1945) 2 M.L.J. 164 and Commissioner for Hindu Religious 
Endowment Board v. Vinayakar A. T. Sabha, (1952) 1 M.L.J. 282, followed. 


Appeal against the Decree of the ‘Court of the Suboridinate Judge, Tuticorin, 
dated 13th July, 1957 and passed in O.S.No.39 of 1956. 

The Government Pleader (A. Alagiriswami) and R. Desikan, for Appellant. 

S.V. Rama Ayyangar, for Respondents. 

The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This is an appeal against the decree of the Sub-Court 
of Tuticorin in O.S.No.39 of 1956 setting aside the order of the Commissioner, 
Hindu Religious and Charitable Endowments declaring that the plaint properties 
are not dedicated to any specific purpose and issuing an injunction restraining the 
appellant from interfering with the respondent’s management of them. 

The properties in dispute are comprised in three schedules, the first two being 
house sites with buildings thereon the third being a Nandavanam. Certain merchants 
in Tuticorin who were engaged in the ee pene OF Onion to Ceylon formed themselves 
into an association called Thuthukudi-Kozhumbu Vyaparikalin Thuthukudi Sri 
Subramania Swami Mahimai Paripalana Sangam. At its inception and for a long 
time thereafter till 1930, the association was an unregistered one. The association 
collected, from its members some Mahimai contributions at a particular rate for 
consignments of onions made by them to Ceylon. A Mahimai is a donation for 
charity consisting of a fixed percentage on the sales or profits on commercial transac- 
tions done by the donor. The Association performed a number of festivals and 
charities from out of the collections. Exhibit B-8, which shows at a glance the 
particulars of expenses incurred from the years 1943 to 1953 indicates that out of 
the contributions festivals were performed in various temples, for example, Sankarame- 
swarar Bagampiriyal temple, Sri Subramanyaswami temple a sub-shrine within the 
aye of the former temple the Vishnu temple of the place, certain festivals for 

ri Vinayagar, and miscellaneous charities by way of donations for education and 
for the maintenance of a Thevara Patasalai. 

On 22nd November, 1906 the properties covered under Schdule I to the plaint 
were purchased by the Sangam under Exhibit B-1. The document states that the 
properties set out in the schedule hereunder consisting of a site, house, etc., are sold 
to you for the purpose of Sri Subramaniaswami. The part of the document which 
contains the conveyance further stated that hereafter the trustees of the Mahimai 





*Appeal No. 370 of 1957. 20th December, 1900; 
(29th Agrahayana, 1882, Saka). 
t Now represented by the present secretary A. N. N. Muthia Pillai—cause title amended as 
per order in C M. P. No. 6004 of 1958, 5th November, 1958. 
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for the benefit of Sri Subramaniaswami shall enjoy absolutely the properties herein- 
after mentioned. On rath October, 1926 the Sangam purchased the Schedule II 
properties under Exhibit B 2 from the Official Receiver of Tirunelveli. That docu- 
ment does not refer to the Sri Subramaniaswami temple as such ; the vendee was 
described as the members of Tuticorin Onion Godwon Subramaniawami Mahimai. 
In the operative portion of the document it is stated that the vendees shall enjoy 
the properties conveyed absolutely for the purpose of the mahimai. The Sche- 
dule III property which is a Nandavanam was acquired by the Sangam sometime 
in 1927 under a darkhast grant made by the Government. The actual grant has 
not been filed. There is no evidence before the Court either primary or secondary 
as to the conditions in which that grant was made. In the order of the Commissioner, 
Exhibit A-r, it is merely stated that the Re-settlement Register showed that the land 
in S.No. 652/A-2 measuring about 60 cents was originally in Patta No.200-Perumal, 
and it was not known when and how the Sangam came into possession of the 
land, and acquired title to it and that it had been registered in accounts as Govern- 
ment dry patta lands. 


The income from all the properties were systematically brought into its general 
account by the Sangam and was expended in performing various charities and festi- 
vals which have been indicated above. 


In the year 1930 the Sangam was registered under the provisions of the Societies. 
Registration Act. The memorandum stated that the objects of the Sangam were 
the performance of puja to Sri Subramaniaswami and the Siva temple in Tuticorin on. 
festival and special occasions, as well as kainkaryams and paditharam as had been 
performed before that date, taking into consideration the benefit to the merchants and 
the general public and also for the performance of certain worship in Sri Sundara 
Pandiya Vinayagar temple and Sri Vishnu temple at the said place and the carrying 
on paditharam festivals, pujas, neivedyams, etc. After the resgistration the Society 
has been continuing to perform out of the contributions it received from its members 
as also from the income of the properties various charities and festivals in connection 
with the temples that have been mentioned above. 

While matters stood thus, the area Committee having jurisdiction over Tuticorin 
began to interfere with the management by the Sangam of the properties set out in the 
Schedule to the plaint claiming that they formed part of a specific endowment in 
favour of Sri Subramaniaswami sub-shrine which itself is a part of the Siva temple. 
The Sangam then filed O.A. No. 100 of 1954 before the Deputy Commissioner, 
Tanjore, under section 57 of the Act for a declaration that the properties and the 
income of the Sangam were specific or religious endowments, and that therefore the 
Department would have no jurisdiction to interfere with the Sangam’s affairs in the 
matter of the management of the various charities and festivals. The Deputy Com- 
missioner by his order, dated 31st October, 1955 rejected the claim and held that the 
properties were endowed for the services in Sri Subramaniaswami temple, and that 
they thereby consitituted a specific endowment under section 6 (16) of Madras 
Act (XIX of 1951). Aggrieved by the order of the Deputy Commissioner, the 
Sangam preferred an appeal to the Commissioner but that met with no success. 
Thereafter the suit out of which this appeal arises was instituted under the provisions 
of section 62 of the Act. 

The learned Subordinate Judge held that there has been no valid dedication of 
the properties in favour of the Sri Subramaniaswami temple, and in that view set 
aside the order of the Commissioner of the Hindu Religious and Charitable Endow- 
aay It is the correctness of this decree that is challenged in this appeal by the 

tate. 


The case for the appellant is that the properties in Schedules I to III formed part 
of a specific endowment for Sri Subramaniaswami. The term ‘specific endowment’ 
has been defined in section 6 (16) of the Act as meaning : 

“ Any property or money endowed for the A souk rare of any specific service or charity in a 


math or temple, or for the performance of any other religious charity, but does not include an inam 
of the nature described in Explanation (1) to clause (14).” 
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The substantial question for cosideration in the present case is whether a valid endow- 
ment of the properties has been created in favour of Sri Subramaniaswami. It will 
be noticed that the name of the Society itself is Thuthukudi Kozhumbu Vyaparikalin 
Thuthukudi Sri Subramaniaswami Mahimai Paripalana Sangam. That is merely 
the name of the society. The name cannot by itself import the idea that the Sangam 
was the lawful trustee of the funds belonging to the temple. The reference in the 
name to the Mahimnai for Sri Subramania Swami cannot be dissociated from the rest 
of the name so as to imply that there was a trust to Sri Subramaniaswami Temple. 
A society is an association consisting of individuals. Whether the funds collected 
by them was for general charitable purposes or for specific purposes of puja in any 
particular temple is to be ascertained irrespective of the consideration what thename 
adopted by the Society would suggest. Generally where subscriptions are collected 
from others for a specific charity or for a specific religious purpose, there would be no 
doubt a trust created for that purpose. The intention of the various donors in such 
cases would obviously have been to benefit that particular object of the trust. But 
where subscriptions are collected, not for a specific purpose, but for a general, religious 
or charitable purposes, the individual donors leave the object of the charity to be 
determined by the persons collecting. The only condition will be that they should 
be devoted to the charity and not directed to other purposes. The persons collect- 
ing the moneys would be the trustees for the charity. That cannot by itself mean 
that any specific endowment is created in favour of a single institution or benefi- 
ciary. In the present case there is no evidence to show that the donors made their 
contributions for any particular purpose or for any particular religious institution. 
On the other hand there is sufficient evidence to indicate that the institution was 
dealing with the amounts collected as its property, no doubt, for religious and chari- 
table purposes, the temple or other charity getting what the Sangam in its discretion 
thought fit to give from time to time. As we indicated earlier, there is nothing to 
show that the Sangam itself was formed to administer any endowment made to Sri 
Subramaniaswami temple. The object of the Sangam as disclosed in the memoran- 
dum filed with the Registrar of Societies which can in the absence of other evidence 
be taken as indicating the intention with which it was founded, and also its conduct 
all these years, show that it is not a mere trustee for administration of a kattalai 
in Subramaniaswami temple, but was entrusted with the mangement of the Mahimai 
collections which was presumably intended for various unspecified religious or chari- 
table purposes. It would, therfore, follow that contributions collected by the San- 
gam and properties purchased by it in its own name cannot ipso facto in the absence 
of any dedication by the Sangam itself become the property of any temple. It may 
no doubt happen that the Sangam itself might have so set apart or dedicated the 
properties in favour of a particular temple or charity in such a way as would amount 
to a specific endowment for the temple. In sucha case the property so founded 
would cease to belong to the Society but would be vested forthe specific purpose 
designated. Has there been such an endowment in this case ? 


In order to constitute a valid endowment it is necessary that the donor should 
divest himself of the property. What is essential is that there should be an un- 
ambiguous expression of an intention to divest and an actual divestment for the 
benefit of the beneficiary, for example the temple or the particular purpose speci- 
fied. Such divestiture can be proved by a written document. But as dedication 
to God or to a charity is not a transaction inter partes the provisions of the Transfer 
of Property Act will not apply and dedication can be effectuated orally without any 
necessity for a written instrument. So also a trust for a public purpose. In either 
case, that is making of an endowment or creating a public trust, the fact of dedica- 
tion can þe established by evidence. Such evidence may consist of contempo- 
raneous statements or merely of subsequent conduct of the trustee. In either case 
there should be clear and cogent evidence to show that there was an intention to 
dedicate the property for the particular purpose followed by an actual divestment 
or appropriation of the property to the specific object. 

It is not an uncommon practice for the commercial community in this part of 
the country to make credit entries in the books in the names of various charities or 
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for religious objects. Sometimes these allotments in accounts are made more as 
a matter of convenience of the individual person setting apart the money without 
any intention to vest the fund or charity straightaway in any charity or temple. 
A mere credit entry in an account book of the donor will not be sufficient to create 
a trust. But the case will be different where the amounts are actually set apart and 
appropriated towards the specific object. The law on this subject has been stated, 
if we may say so with respect, succinctly in Ramanathan Chettiar v. Palaniappa Chettiar}. 
The learned Judges in that case held that an allocation of specific property or fund 
to charities is essential both for effecting an endowment and for creating a valid 
trust and a mere credit entry in the donor’s account books without setting aside and 
appropriating the sum credited is not sufficient to create a valid trust. A case more 
or less similar to the one we are considering came up for decision before the learned 
Chief Justice and Venkatarama Ayyar, J., in Commissioner for H.R.E. Board v. Vina- 
sakar A.T. Sabha*, There an unregistered society, which was subsequently regis- 
tered, purchased a property from moneys collected by way of subsrciptions from the 
members of the society. One of the objects of the Society was to perform the 
Arudhra festival in a temple. The learned Judges held that in the circumstances 
of the case it could not be said that there was any specific endowment of the entire 
or part of the income of the property for a specific religious charity as there was no 
divesting of the ownership even as regards the income and that it was open to the 
Society to change its objects. 


It has next to be considered whether there has been a specific endowment of 
the suit properties in the present case in favour of Sri Subramaniaswami temple. 
As we said earlier the properties set out in Schedule I was purchased by the San- 
gam in its name but the terms of the document clearly show that the property was 
purchased specifically for the benefit of the temple. It may be that the moneys 
which went in for the purchase belonged to the Sangam itself. But the Sangam 
can set apart its property or provide its money for the pur: hase of property for the 
benefit of the temple. From the terms of Exhibit B-1 it is clear that it was the in- 
tention of the Society to purchase the property for the benefit of the temple, it being 
expressly stated that the property was purchased for the benefit of Sri Subramania- 
swami. 


In S.M. Sanatan Dharam High School Trust v. Managing Committee S.M. Rajput 
High School®, the owner of a certain property constituted a Committee for the manage- 
ment of a school for which he endowed considerable properties. One of the 
properties which was transferred in favour of the Committee was a mortgage docu- 
ment. The consideration was to be paid by the donor and the document was to be 
taken in favour of the Committee. The document said, 

“ We have mortgaged, without possession, the aforesaid land to the High School Indaura. 
started in the name of. . . „residents of Indaura. . . . „for Rs. 6,000. . . .” 
The Privy Council held that that constituted a clear dedication of the mortgagees’ 
rights to the school with the consequent vesting in the Committee. There can be no 
doubt that in the present case when the document was taken for th specific purpose 
of Sri Subramaniaswami, it constituted an endowment for the temple. 


The same cannot be stated with regard to the properties in Schedule II and Sche- 
dule III. Schedule II has been purchased by the Sangam under Exhibit B-2. In- 
dependent of what one can speculate from the name of the Sangam itself, there is 
nothing in the document to indicate that the property was intended for any specific 
purpose in connection with the Sri Subramaniaswami temple or of any temple for the 
matter of that. In the circumstances the property can only constitute the property 
of the Sangam. So far as this item is concerned the facts are more or less analogous 
to the facts in Commissioner for H.R.E. Board v. Vinayakar A.T. Sabha? Following that 
«decision it must be held that there has been no dedication of this property to the Sri 
Subramaniaswami temple. As regards Schedule ITI we have already stated that there 


I. (1945) MLT 164. g. L.R. 65 LA. 106: (1938) 1 M.LJ. 
1952) 1 M.L.J. 282. 359 (P.C.). 
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is no evidence in the case to show dedication thereof to Sri Subramaniaswami tem- 
ple. The only evidence in the éase is the conduct of the Sangam itself. That as we 
stated earlier did not treat any property as specifically devoted to any particular insti- 
tution but instead the income from all the properties were brought into the general 
account of the Sangam and spent upon various religious festivals and charities which 
the Managing Committee of the Sangam chose to perform from time to time. 


The learned Government Pleader contended that there was an admission made 
by the Sangam before the Deputy Commissioner, which would show that the Schedule 
III properties belonged to the temple. But unfortunately the order of the Deputy 
Commissioner has not been exhibited in the case ; it is not possible for us to ascertain 
what the admission was and whether such an admission proved any unequivocal 
expression of an intention to dedicate the property to Sri Subramaniaswami ‘Temple. 
Having regard to the conduct of the Sangam itself, it must be held that there is no 
proof of any such dedication. The Sangam has been performing festivals and pay- 
ing for the services in various temples. It is impossible to say from the conduct of the 
Sangam that any one of the two items in Schedule II or Schedule IIT has been dedi- 
cated to the temple. We are therefore of opinion that the decree of the learned Sub- 
ordinate Judge has to be modified by declaring that the properties in Schedule I do 
constitute a specific endowment for Sri Subramaniaswami temple. In regard to 
the other two schedules we are in agreement with the learned Subordinate Judge that 
it has not been proved that there was any specific endowment in respect of those 
properties. 


The appeal will therefore be partly allowed by declaring that Schedule I proper- 
ties constitute a specific endowment within the meaning of scetion 6 (16) ofthe Act 
for Sri Subramaniaswami temple. This does not however mean that the general 
trustee of the temple would be entitled to take charge of the properties. Being a 
specific endowment the trustees will be the respondent Sangam itself. 


There will be no order as to costs in either of the Courts. 
R.M. — Appeal partly allowed; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


B. Radhakrishnan .. LPetitioner* 
v. 
“The State of Madras, represented, by the Secretary, Home Department, 
Fort St. George, Madras and others .. Respondents. 


Motor Vehicles Act (IV of 1939)—Motor Vehicles plying in Pondicherry Settlemenis—Bits of South Arcot 
territory intercepting the routes—G.O. directing the Regional Transport Authority to permit the vehicles 
to run on South Arcot Territory— Validity of —Section 47 (1) of the Act—Scopsp—Constituizon of India (1950), 
Article 226—Writ of mandamus with reference to the G. O. —Writ—Discretionary power to issus. 


The Settlements of Pondicherry do not constitute a compact block butincludea number of encla- 

ves inside the district of South Arcot. Bus permits were given from one part of Pondicherry enclave 

to another intercepted by bits of South Arcot territory. The G.O. under consideration 

directed the Regional Transport Authority, South Arcot, to permit stage carriages plying on routes 

“within the Pondicherry State to run on portions of those routes lying within the uth Arcot dis- 
trict. The G.O. (No. 198 passed on 25th January, 1958) contained further directions. 


Held: For more than a century and a quarter the residents of the enclaves have been exercising 
their rights of free passage and repassage for themselves for their animals and for their vehicles subject 
-only to the payment of tolls, octroi dues and certain customs duties. If parliament had intended to 
abrogate these rights it would have made express provisions. The G.O. under consideration merely 
‘recognizes the existence of the customary rights of passage and repassage and attempts to give effect 
to them. The G.O. cannot be construed as an attempt made by the State to dispense with the law 
“(Motor Vehicles Act) in favour of any individuals. 


If the authority had the power to pass an order, such an order cannot be said to be vitiated by 
‘reason only ofa quotation of the wrong section of the enactment. 


A Writ of mandamus will not issue to direct a person to institute legal proceedings. 


*W.P. Nos. 1376 of 1956 and 412 of 1958. 24th March, 1959. 
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The Court has a measure of discretion in the issue of a writ of mandamus. To issue the writ 
would be to place an intolerable burden of inconvenience on numerous citizens. 


The enclaves are numerous and they consist of tiny bits ofland. It would be impossible to make 
separate arrangements for running transport vehicles across these enclaves. The issue of a writ 
would set at nought the usage of more than a century and a quarter. The circumstances of the case 
are pre-eminently such that the writ should be refused. 


Section 47 (1) of the Motor Vehicles Act does not require the authority to notify a proposal to 
open a new route. It merely enumerates various considerations which the authority empowered to. 
grant a permit shall have regard to when dealing with the applications for permits. 


Where the Regional T ort Authority has yet made no orders to the prejudice of the petitioner 
the writ petition is liable to be dismissed on the sole ground that it is premature, 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the Respondents to forbear from 
enforcing the G.O. Ms. No. 1846, Home Department, dated 27th June, 1956, direc- 
ting the Regional Transport Authority, South Arcot tq permit the stage carriages 
plying on routes within the Pondicherry State torun on portions of these routes 
lying within the South Arcot district. 

M. K. Nambiar and K. K. Venugopal, for Petitioner. 

The Additional Government Pleader (K. Veeraswamy), for Respondents. 


The Advocate-General (V. K. Thruvenkatachari) and V. Ramaswami, for 3rd’ 
Respondent. 

The Court made the following 

ORDER.—By a treaty concluded in 1814 between England and France all the 
possessions in India which had belonged to the French on the 1st January 1792 were 
to be restored to them. The French also bound themselves not to erect any fortifica- 
tions in India and to keep in their establishments only such troops as were, “neces- 
sary for the maintenance of the Police.” In pursuance of this treaty the territories 
in question were actually handed over to the French in December, 1816. (Vide 
page 418 of Volume I of the South Arcot District Gazetteer). 


The territories that were so handed over to the French included what we formerly 
used to call the French Settlements of Pondicherry. These settlements do not con- 
stitute a compact block but include a number of enclaves inside the district of South 
Arcot. It is impossible to enter some of these enclaves or emerge from them with- 
out crossing Indian territory. For instance a person who wants to go from Pondi- 
cherry Town to Canniacovil, both in Pondicherry territory, has to cross a bit of” 
land, a little less than two miles wide, running past the village of Rettichavady. 
To go from Villenour to Madagadipet both in Pondicherry territory, one has to 
cross Indian territory in two places. Before one can go from Pondicherry to Tir- 
canour Indian territory has to be crossed in about three places. There are several 
other similar instances. Likewise there are bits of Indian territory which cannot 
be ordinarily reached except by passing through Pondicharry territory. Before 
one can reach Rettichavady from Cuddalore it is necessary to go through Cannia- 
covil which is included in Pondicherry territory. There are a number of villages 
which form part of the territory of India which lie west of Ariancoupam village and 
south of Ariancoupam river which are wholly encircled by Pondicherry territory. 
It is common knowledge in the locality that there are numerous ryots who live in 
Pondicherry territory but who own agricultural lands in Indian territory and vice 
versa. For 130 years and more the residents of the enclaves attached to Pondicherry 
have been passing and repassing over Indian territory without let or hindrance. 
Similarly residents of what I may call Indian enclaves have been passing and re- 
passing over Pondicherry territory. And this observation applies not merely to 
men and animals but also to vehicles of every description. No passports or visas 
were ever required. The only restrictions imposed on free travel across the en- 
claves were those created by the obligation to pay tolls, octroi duties, custom levies 
and licence fees when a vehicle was kept—and not merely taken through—in India. 
or Pondicherry as the case may have been. 
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Sometime before roth December, 1941 the Government of Madras suggested 
to the Governor of the French Establishments in India that a reciprocal arrange- 
-ment be entered into by which vehicles registered in Pondicherry Would be exempt 
from the payment of tax under the Madras Motor Vehicles Act for the use of speci- 
fied short stretches of territory in India, and motor vehicles registered in Madras 
using certain stretches of French territory would be similarly exempted from the 
levy of French tax and tolls. The suggestion of the Madras Government was accept- 
‘ed and on roth December, 1941 the Government of Madras issued a notification 


specifying the routes covered by the agreement. 


Subsequently there was a de facto transfer of the former French Establishments 
in India to the Government of India. On roth February, 1956, the Secretary, 
General Administration, Pondicherry, wrote to the Chief Secretary to the Govern- 
ment of Madras explaining that the residents of Pondicherry often found it necessary 
to take out lorries carrying goods from Pondicherry to Chidambaram, Kumba- 
konam, Salem, Vellore and other places and requesting the Government of Madras 
to instruct their Transport Authorities to issue 


“ concurrant permits for running at least 15 buses and 15 lorries from Pondicherry, 5 buses and 
5 lorries from Karaikal and 2 buses and 2 lorries from Mahe.” 


‘This suggestion led to further correspondence and a distinction was made between 
vehicles passing from one enclave to another and vehicles proceeding from Pondi- 
cherry to destinations in the Indian Union. Ina D.O. letter dated 6th May, 1956, 
which he addressed to the Deputy Transport Commissioner, Madras, the Inspector- 
General of Police, Pondicherry stated, 


“The Pondichery enclave, as you know, is something like a geographical jigzaw puzzle, with 
small bits of South Arcot territory forming islands in it. Bus permits are given from one part of this 
Pondicherry enclave to the other and very often in between a small bit of South Arcot territory inter- 
venes. In such cases, I feel that South Arcot should give permit automatically. It is not a case 
of someone being allowed to ply to a terminus in South Arcot District. It is only making it convenient 
for people of this State to go from one part of the State to another within Pondicherry enclave. If it 
is a question of going from Pondicherry to Karaikal it isa different matter. But the facility for going 
from one station to another in Pondicherry enclave itself should not be dependent on the transport 
authority of South Arcot District. This problem should be considered separately and a specific 
e issued to the South Arcot Transport Authority to automatically give their concurrence 
in such cases.” 


On this the Deputy Transport Commissioner, Madras, wrote to the Secretary to the 
Government of Madras in their Home Department in which he stated, 


“I agree with the Inspector-General of Police that pending orders on the general question of 
ead in the grant of permits between Madras and Pondicherry Transport Authorities the pro- 
blem of allowing transport vehicles of Pondicherry to operate on routes within enclaves in Pondiche 
State but interrupted by small bits of territory included in South Arcot District should be solved. 
This can be satisfactorily solved only if the Regional Transport Authority, South Arcot automatically 
grants permits valid for the bits of territory within this State and intercepting Pondicherry territory. 
I suggest that the Government may be pleased to issue a direction to the Regional Transport Autho- 
rity, South Arcot under section 43-A of the Motor Vehicles Act to issue permits as suggested above to 
achieve the object in view for the vehicles already having permits inPondicherry State for such routes.” 


On 14th June, 1956, the Deputy Transport Commissioner and State Transport 
Authority, Madras, wrote to the Secretary to Government, Home Department, 
Madras, explaining that the problem 


“ must be viewed in two aspects : 


(1) The question of grant of permits for Pondicherry based vehicles to ply on regular inter- 
State routes, i.s., one end of the termini lying in Pondicherry and other lying in State. 


(2) The questioni of grant of permits for Pondicherry based vehicles to ply on routes connecting 
Pondicherry and its enclaves in the South Arcot District in Madras State. ” 


Dealing with the latter question he stated, 


“R ing point (2) above, no question of reciprocity arises. The fact remains that Pondic 
based vehic have all along been allowed to ply on these routes without permits even though the vehicles have to pass 
through a portion of the Madras State territory. It is relevant to mention in this connection that some of 
the roads in South Arcot District through which these vehicles have to pass are stated to be maintained 
by the Pondicherry State Authorities and that the Regional Transport Officer, South Arcot is examin- 
ing the matter in consultation with the Divisional Engineer, Highways concerned. As suggested in 
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my letter fourth-cited, I request that Government may be pleased to issue a direction under section 
43-A of the Motor Vehicles Act to the Regional Transport Authority, South Arcot, requiring it to 


grant permits automatically to the Pondicherry based operators having permits in Pondicherry State 
to ply their vehicles between Pondicherry and its enclaves ın the South Arcot District.” 


On 27th June, 1956, the Government of Madras issued an order, the operative part 
of which runs as _ follows: 

“ In exercise of the powers conferred by section 4g (2) of the Motor Vehicles Act, 1939 (Central 

Act IV of 1939) the Governor of Madras hereby directs the Regional Transport Authority, South 
Arcot to permit stage carriages plying on routes within the Pondicherry State to run on portions of 
those routes lying within the South Arcot District.” 
I notice that though in the preamble to the G.O. reference is made to the sugges- 
tion that the R.T.A., South Arcot, should automatically grant permits to enable stage 
carriages to run without interruption from one enclave to another, the operative 
part of the G.O. merely directs the Regional Transport Authority, South Arcot, 
to permit stage carriages plying on routes within the Pondicherry territory to run on 
portions of those routes lying within the South Arcot District. It does not direct 
him to issue permits. He is not directed to do anything positive ; he is merely 
directed to permit the vehicles to run, that is to say, to refrain from taking any pro- 
ceedings against them when they do run. 

The petitioner in W.P.No.1376 of 1956 is one Radhakrishnan who is the pro- 
prietor of a bus service which has its headquarters in Cuddalore N.T. In the affi- 
davit he filed in support of his petition he claims that he owns about 14 buses, that 
about eight of them run every day between Cuddalore and Pondicherry and that 
“they do 42 single trips between Cuddalore and Pondicherry”. He has been 
in this business for ten years. Between Cuddalore and Pondicherry there is an 
enclave attached to Pondicherry territory. That enclave is administered by the 
officers of the Indian Union as part of Pondicherry State. The buses of the peti- 
tioner that run between Cuddalore and Pondicherry have to pay various taxes in 
Pondicherry. These include a quarterly tax of Rs.4 per seat, a bus-stand fee of Re. 
1-4-0 for every trip and a toll of 12 annas for every bus per day. There are a few 
buses which start from Pondicherry owned by the citizens of Pondicherry but, these 

“never extended their operations to the enclave a Mullodai-Kirumambakkam, the enclave 

being amply served by the petitioners bus service and some other bus services.” 
Some Cuddalore operators used to apply for permission to take additional trips 
through the enclave to Pondicherry on the same route. But the Regional Trans- 
port Authority had been consistently turning them down on the ground that the 
route was amply served. 


On the basis of the G.O. dated 27th June, 1956 


“ some operators from Pondicherry have applied to the Regional Transport Authority, South 
Arcot, for permits to run their buses from Pondichery through the Indian territory in South Arcot 
District to the aforementioned enclave.” 

The petitioner understands that these applications were going to be allowed as a 
matter of routine and almost as a matter of right and that there was no intention 
to levy any tax for such permits. He complains that the G.O. is ultra vires and 
invalid and has therefore come to this Court for the issue of an appropriate writ 

“ directing the respondents to forbear from enforcing the G.O. Ms. No. 1846, Home Depart- 
ment, dated 27th June, 1956, directing the Regional Transport Authority, South Arcot, to permit the 
stage carriages plying on routes within the Pondicherry State to run on portions of these routes lying 
within the South Arcot District.” 

This petition was filed on 12th November, 1956. Following further discussions 
the Government of Madras passed on 25th January, 1958, a G.O. bearing No. Ms. 
198 in which they issued the following directions : 

“The Government direct that through bus service should be provided subject to the following 
conditions :— 

1. Permits can be ted exclusively by the Transport Authority of Pondicherry from one 
enclave to any other enclave of Pondicherry if the intervening distance in Madras State is not more 
than five miles at any one stretch. Existing number of buses with permits granted by Pondicherry 
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authorities shall be allowed and shall be r ised. In all fresh cases, the Transport Authority 
of Pondicherry and Regional Transport Authority, South Arcot, should agree between themselves 
before ting permits. (u) The ratio on which the permits shall be issued on any route by the two 
States be on the basis of 4 : 1 as Madras is to Pondicherry. 


2. Order exempting the buses in respect of which permits have been issued by the Pondicherry 
Authority from payment of tax, when the distance of the route lying in Madras State is 5 miles and 
less (from enclave to enclave) would issue separately. 


3- The Transport Commissioner is requested to issue necessary instructions to the Regional 
Transport Authorities concerned in the matter of detail for implementing the decisions cited.” 
In these two writ petitions we are concerned only with enclaves whose width is 
less than five miles, and, on the basis of this G.O., buses holding permits from the 
Transport Authorities of Pondicherry would be entitled to cross and recross the 
enclaves as a matter of right. All that the Regional Transport Authority, South 
Arcot, is required to do is to regularise this. But how he is to “ regularise ” this is 
not explained in the G.O. Apparently some operators understood the G.O. to mean 
that they would have to make a formal application to the Regional ‘Transport 
Authority, South Arcot, for permission to run their buses across the intervening bits 


of Indian territory and that their applications would be granted as a matter 
of routine. 


One D. Padmanabhan, one of the respondents in these two writ petitions, owns 
two buses bearing Nos. P-1846 and P-1847, which run between Pondicherry and 
Canniacovil via Rettichavady. In pursuance of G.O. Ms. No. 198 dated 25th Janu- 
ary, 1958, he applied to the Regional Transport Authority, South Arcot for the grant 
of permit to run these two buses through the Indian enclave of Rettichavady. The 
Regional Transport Authority notified this application and invited objections thereto. 


Writ Petition No. 412 of 1958 has been filed for the issue of an appropriate writ 
prohibiting the Regional Transport Authority, South Arcot $ 


“from proceeding with the grant of a permit in respect of his buses P. 1846 and P. 1 7 on 
the portion of the route Pondicerry to Kannicovil via Reddichavady, lying in the Madras State, 
in pursuance of the notification A-2/9316/58 dated 23rd April, 1958, issued under section 57 (3) of 
the Motor Vehicles Act, 1939”. 

So far as Writ Petition No. 1376 of 1956 is concerned Mr. Nambiyar, the learned. 
Counsel for the petitioner pressed in the main three points. The first was this, The 
Motor Vehicles Act and the Rules framed thereunder constitute a complete Code. 
There is a general prohibition in the Act against using a motor vehicle in any public 
place except after compliance with various requirements laid down in the Act and the 
Rules framed thereunder. The vehicle must first be registered and before it can be 
registered it must conform to certain prescribed standards. No one can drive 
a motor vehcle unless he holds a licence obtained after passing the prescribed driving 
test. No one can ply a motor vehicle for hire except after obtaining a permit and 
before a permit can be obtained numerous stipulations have to be complied with. 
When the Government of Madras issued G.O. Ms. No. 1846 dated 27th June, 1956 
what in effect and substance they did was to dispense with the law of India in favour 
of certain persons who held licences and permits from the authorities in Pondicherry. 
This they have no power todo. Wherever the Legislature decided to exempt any 
class of vehicles from the operation of any part of the Act it has taken care to say 80. 
Thus by Act C of 1956 a new section 24-A was inserted making special provision 
for the registration of motor vehicles of diplomatic officers and some others. Sec- 
tion 33 of Act C of 1956 empowers the State Government to declare in certain 
cases that certificates of fitness issued by a competent authority in the State of Jammu 
and Kashmir shall be valid and effective in the other States of India. Similarly, 
sub-section (5) to section 63 which was introduced by Central Act C of 1956, 
empowers the State Government to 

“ specify the conditions subject to which a document issued by a competent authority in the 
State of Jammu and Kashmir authorising the use of a motor vehicle as a Transport vehicle may be 
deemed for the purpose of sub-section (1) to be a permit granted under this Chapter in the State.’” 
Mr. Nambiyar pointed out that there are no similar exemptions in respect of vehicles. 
registered in Pondicherry. 
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He next argued that the G.O. purports to have been issued in exercise of the 
powers conferred by section 43-A (2) of the Motor Vehicles Act and that this sec- 
tion confers no such power. That sub-section only empowers the State Govern- 
ment to direct a Regional Transport Authority or the State Transport Authority 
to open a new route or to extend an existing route or to permit additional stage 
carriages to be put, or to reduce the number of stage carriages on a specified route. 
It does not confer the power to direct that vehicles covered by a Pondicherry permit 
shall be permitted to run on Indian territory without complying with the require- 
ments of the Motor Vehicles Act and the Rules framed thereunder. 


When dealing with these contentions of Mr. Nambiyar, the learned Advocate- 
General read certain passages from two text books on International Law, and, it 
may be as well to quote some of them. Thus on page 386 of his book on Inter- 


national Law Fenwick writes, 

“Thus far the jurisdiction of a State over territory has been discussed as if it implied a right of 
absolute political control, whether over land, water or air. This is, in fact the normal situation. 
“Territorial sovereignty or eae carries with it a presumption of exclusive rights of use and dis- 
posal of the object over w ich sovereignty is exercised. Nevertheless, by exception, the jurisdiction 
cof a state over its territory may be subject to restrictions in favour of other states without encroachment 
upon the formal sovereignty of the State whose jurisdiction is thus restricted. These restrictions upon 
territorial jurisdiction have, by the analogy of similar resirictions long known to municipal law, been 
designated as “ servitudes ” and they may be defined as obligations on the part of the State in posses- 
sion of the territory to permit a certain use to be made of it by or in favour of another State or States. 
The corresponding right on the part of the other State to make such use of the territory of the first 
State may, for convenience be designated as an “ easement”; but it should be noted that the latter 
term has not yet found its way into international law. The term “ servitude ” and the object indicated 
by it have now obtained recognition in international law ; but there is still no general agreement as 
to the restrictions that may properly be designated as servitudes or as to the legal character of 
the limitations they impose upon the State subject to them.” 

And then, on page 387: 

« A distinction should be observed between customary or prescriptive servitudes, created as a 
result of long continued iage aoe conventional or contractual servitudes created by express agree- 
ment between the parties. both cases the servitude imposed may be in favour of a single State or of 
third States in general. Again, a particular servitude, such as the obligation to t a right of 
innocent passage through territorial waters, may be one to which all States in gen are subject and 
of which all States alike may enjoy the benefit. Where this is the case, it has been questioned whether 
the general restriction should properly be called a servitude. Usage is too recent to decide the point, 
but convenience would seem to justify the application of the term in such cases. So long as inter- 
national law recognizes no common rights of all nations to the use of other property than the high 
-seas, general restrictions upon national territorial property can, itissubmitted, be more easily explained 
as servitudes than in any other way ”. 


See also pages 536 to 542 of the Eighth Edition o fOppenheim’s International Law, 


Volume I. 

The learned Advocate-General argued that the right of transit across inter - 
vening enclaves which arise in this case whether we call it servitude or give it some 
other name—is mutual and reciprical and that the provisions in the Motor Vehicles 
Act requiring users of motor vehicles on public roads to conform to various require- 

estroying them. The discussions at the Bar on this 


-ments have not the effect of d 
aspect of the case covered some little ground. But the subject is still in parts obscure 
and there appears to be considerable divergence of opinion among leading writers 


.on the subject. One matter, however, is clear. For more than a century and a 
quarter the residents of the enclaves have been exercising the right of free passage 
for themselves and for their animals and their vehicles subject only to the payment, 
as I said before, of tolls, octroi dues and certain customs levies. No doubt, if the 
Indian Parliament were so minded, it could enact legislation denying or refusing 
freedom of passage across Indian territory. But, no such legislation has been en- 
acted. Mr. Nambiyar however insisted that the provisions of the Motor Vehicles 
Act are general in terms and of universal application to every inch of Indian soil 
and so it must be considered that the right of free passage has been denied. 
‘Ordinarily when an Act of the Indian Parliament says that it applies to the whole 
of India it would naturally apply to every inch of Indian soil. But that is not the 
-real question here. The real question is whether Parliament intended to abrogate 
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‘the rights of free passage which were being enjoyed for so many years. If Parlia- 
ment had any such intention, I would expect it to have made explicit provision 
in that regard. The G. O. which is now impugned merely recognises the existence 
of the customary rights of passage and repassage and attempts to give effect to 
them. I do not read the G.O. in question as an attempt made by the State Govern- 
ment to dispense with the law in favour of any individuals. 


It is no doubt true, as Mr. Nambiyar said, that special provisions are incor- 
porated in the Act in respect of Jammu and Kashmir and in respect of diplomatic 
-officers. But, I do not regard the omission to make any provision in respect of the 
rights of passage and repassage now under consideration as necessarily expressing 
an intention on the part of the Indian Parliament to do away with those rights. One 
may properly doubt whether the peculiar position in this part of South Arcot was 
‘ever present in the mind of Parliament at all. If it had been, Parliament could 
hardly have failed to make some special provision in respect of those matters as it 
must have realised that otherwise intolerable inconvenience would be caused to a 
large number of people. 


The third argument of Mr. Nambiyar that section 43-A (2) does not confer on 
the Government the power to issue the order they did is no doubt technically correct. 
“But, that is not sufficient to dispose of the matter and it does not follow that the order 
jssued by Government is bad and must be quashed. 


At this stage I would refer to Anjaneya Motor Transport v. State of Madras}, On 


page 379, Rajagopala Ayyangar, J., who delivered the judgment of the Bench, 
-observed : 


“ The other contention that was urged was that no appeal lay to the Government against the order 
-of the Central Road Traffic Board passed through its Secretary refusing the variation, and that the 
order of the Government did not disclose that their revisional juridiction was invoked or that they 
intended to exercise such revisional powers. We do not consider that there 1s much substance in 
this objection because if the authority had the power to pass the order such an order could not be held to be 
viltated by the caption given to it.” 


Another consideration is relevant here. Notwithstanding the language of the 
preamble to the G.O., the operative part of it merely directs the Regional 
Transport Authority, South Arcot, to permit Pondicherry vehicles to run 
‘through Indian enclaves, i.e., to say he is to keep his hands off and do nothing to 
them. When the petitioner asks that the G. Ò. should be quashed, what he 
in effect and substance wants is that the Regional Transport Authority should be 
«directed to institute legal proceedings against Pondicherry vehicles running through 
Indian enclaves without obtaining permits from Indian authorities. Now, there is 
authority for the position that a writ will not normally issue for a purpose of this kind, 
In Nagpur Glass Works, Ltd., Nagpur v. The State?, it was held that : 


“‘a writ of mandamus will not lie to compel a person to institute legal proceedings.” 


I would next observe that in a matter of this kind the Court has a measure of 
‘discretion. See paragraph 161 of Halsburys Laws of England, Third edition, Vol. 11: 


“The grant of an order of mandamus is, as a general rule, a matter for the discretion of the Court. 
It is not an order ted as of right and it is not issued as a matter of course. Accordingly, the Court 
may refuse the order, not only upon the merits, but also by reason of the special circumstances of the 
case. On the other hand the Court may grant leave to apply for an order of mandamus even though 
the right in respect of which it is sought appears to be doubtful. 


The Court will take a liberal view in determining whether or not the order shall issue, not scrupul- 
ously weighing the degree o penie importance attained by the matter which may be in question, 
but applying is remedy in cases to which, upon a reasonable construction, it can be shown to be 
applicable.’ 


The Supreme Court of India expressed itself to much the same effect in 
Sangram Singh v. Election Tribunal: 


aa a e 
I1. (1955) 2 M.L.J. 376. 3. son 2M.LJ.13: (1955) S.C.J. 431 at 
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“That, however, is not to say that the jurisdiction will be exercised whenever there is an error 
of law. The High Courts do not, and should not, act as Courts of appeal under Article 226, Their 
powers are purely discretionary and though no limits can be placed upon that discretion it must be 
exercised along recognised lines and not arbitrarily; and one of the limitations imposed by the Courts- 
on themselves is that they will not exercise jurisdiction in this class of cases unless substantial injustice 
has ensued, or is likely to ensue. They will not allow themselves to be turned into Courts of appeal 
or revision to set right mere errors of law which do not occasion injustice in a broad and general sense, 
for, though no Legislature can impose limitations on these constitutional powers it is a sound exercise 
of discretion to bear in mind the policy of the Legislature to have disputes about these special rights 
decided as speedily as may be. Therefore, wmt petitions should not be lightly entertained in this 


class of cases.” 


In my judgment the circumstances of this case are pre-eminently such that 
the writ should be refused. To issue the writ would be to place an intolerable burden. 
of inconvenience on numerous citizens of this country and another adjoining 
territory which, as a matter of actual fact, is administered by the officers of the Indian 
Government. The enclaves are numerous and they consist of tiny bits of land, In 
quite a few cases there are no habitations where the road leaves one enclave and. 
enters another enclave. It would be impossible to make separate arrangements. 
for running transport vehicles across these enclaves. If the writ asked for in this 
case were to issue, this Court must be prepared, on grounds of logic and consistency, 
to insist that persons moving from one enclave to another should also provide them- 
selves with passports and visas in the same way as if they were going from India to 
a foreign country, and, this would be, as I indicated above, to set at nought the 
usage of more than a century and a quarter. 


The main objections urged by Mr. Nambiyar in Writ Petition No. 412 of 1958 
were these. Under various orders issued from time to time Government have pres- 
cribed a particular procedure for the grant of permits for stage carriages or for the 
variation of permits already issued to such carriages. First of all, before a new 
route is opened, the Regional Transport Authority must issue a notification under 
section 47 of the Motor Vehicles Act intimating that it is proposed to open a 
particular route. Objections must then be called for from operators who would 
be affected by the opening of the proposed route as well as from the local and police 
authorities and others. The Regional Transport Authority has to hear their 
objections and then submit his recommendation to the Transport Commissioner. 
The T ort Commissioner, in his turn, has either to accept or reject the 
recommendation of the Regional Transport Authority. After it is decided that a 
new route should be opened a fresh notification has to be issued and applications 
invited from operators under section 57 (2) of the Act. Then a further notification 
has to issue under section 57(3) giving the names of the various applicants and 
inviting representations and objections from operators. There has to be a public 
hearing and then the permit would be ted to the applicant considered most 
eligible. This procedure was not followed in the present case. The 2nd respondent 
made an application for the grant of a permit that would enable him to run through 
Indian enclaves and his application was at once notified. It is not possible to justify 
the action of the Regional Transport Authority on the ground that only the 
variation of an existing permit already given to the second respondent was involved 
because the procedure for varying a permit is substantially the same as the procedure 
for issuing a new permit. Besides, the procedure applicable for the variation of a 
permit cannot apply where the permit sought to be varied is that issued by a 
foreign authority in this case the authorities in Pondicherry. 


The first observation I would make on this argument is this. It may be that 
in notifying the application of the second respondent straightaway the Regional 
Transport Authority did not conform to various orders issued by Government. 
But the fact remains that the procedure he adopted does not involve any contraven- 


tion of any statute. 2 
It is-alleged-in paragraph gof the affidavit filed-m support-of the-petition that? 
“ Section 47 (1) of the Act requires the Regional Transport Authority to notify a proposal to 
open a new route under the section.” pe i . ; 
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That section, however, saysno such thing. It merely enumerates various con- 
siderations which the authority empowered to grant a permit shall have regard to, 
when dealing with applications for permits. That section itself does not require 
that any application to open a new route should be notified. Every person has a 
right to apply for a permit. Whether the application should be granted or not, it 
is for the concerned authority to decide ; only he is bound to deal with that applica- 
tion according to law. When therefore the Regional Transport Authority notified 
the application of the second respondent he was not contravening any provision. 
of the statute. 


The objection based on the assumption and which is referred to ın paragraph 
10(d) of the affidavit filed in support of the petition that the second respondent was 
asking for a variation of the permitis really beside the mark. No doubt the 
appropriate Indian authority can vary only a permit granted by an authority in 
India. He cannot vary a permit issued by an authority in Pondicherry. But, 
there is nothing to prevent the appropriate Indian authority from granting a permit 
to a vehicle in such a manner that together with the permit granted by the authority 
in Pondicherry it would be possible for an operator to run continuously from one 
enclave to another.} 


In the welter of argument and counter-argument we must guard against 
forgetting one simple fact and that fact is that at this stage no order has been made 
by the Regional Transport Authority, South Arcot. He only invited objections to 
the application made by the second respondent. The second respondent was 
entitled to make an application and the Regional Transport Authority was bound 
to deal with that Boel Hou: It is open to any body interested in the matter to 
approach the Regional Transport Authority and tell him that the application of 
the second respondent should not be granted. The statute lays down the more 
important considerations which the Regional Transport Authority has got to take 
into account before coming to a decision. It will be time enough for the person 
pe aa to come to this Court after the Regional Transport Authority has disposed 
of the application in a particular manner. This petition is liable to be dismissed 
on the sole ground that it is premature. The Regional Transport Authority has yet 
made no orders to the prejudice of the petitioner. 


In the result, both these writ petitions are dismissed, but, in view of the peculiar 
circumstances of this case, there will be no order as to costs. 
V.S. — Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KunsaweD Kurr. 
Ponnusamy Maistry alias Ponnusami Pillai .. Petitioner* 
v. 
V. V. Venkatarama Chetty and others .. Respondents. 
Civil Procedure Code (V of 1908), Order 33 rule 1, Explanation (a)— Sufficient means’ —What ise 


The words ‘ sufficient means to enable him to pay the Court-fee’ in rule 1 of Order 33, Civil 
Procedure Code is not equivalent to possession of sufficient properties. The possession contemplated 
is not possession of the requisite property but the means i.e., the capacity to raise the money necessary 
for payment of Court-fee. In deciding the question of means it is Br the Court to decide, on the facts 
of each case, whether it should take into consideration or not the subject-matter in dispute. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Salem, dated 26th September, 
1959 and made in O.P. No. 156 of 1958. 


P. Kothandaraman, for Petitioner. 
R. Ramamurtht Ayyar, C. S. Swaminathan and R. Shanmugam, for Respondents. 


* GRP. No. 1795 of 1959» (goth 21st December, 1960. 
. £ goth: Agrahayana, 1882, Sala). 
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The Court delivered the following 


Jupvement.—This Civil Revision Petition is against the order of the learned 
Subordinate Judge, Salem, dismissing petitioner’s application O.P. No. 1 56 of 1958 
for leave to sue in forma pauperis. 


The petitioner had executed a trust deed dated rst October, 1946 authorising 
seven persons nominated thereunder to sell his properties and discharge his debts. 
He is said to have revoked the trust deed on the ground that the trustees had not 
properly administered the trust, but on the other hand had acted in violation of 
the terms of the trust deed, and had thus rendered themselves liable to account to 
him. In the plaint filed along with the application for leave he prayed, among other 
things, for declaration that he had validly revoked the trust deed and the alienations 
by the trustees are void, invalid and not binding on him ; for possession of the several 
items of properties and for accounting from the trustees. On the valuation of the 
several reliefs claimed in the plaint the Court-fee payable is a sum of Rs. 23,805-50 nP. 
The petitioner alleged that he has no sufficient means to pay the Court-fee, that 
though he is possessed of the house in the plaintB Schedule and has obtained a decree 
against one Lourduswami for Rs. 81,000 odd, he was unable to raise any money 
on the house property, that the decree obtained against Lourduswami is under appeal 
and that even the amount deposited by the judgment-debtor in connection with his 
stay application could not be withdrawn as he was unable to furnish security to the 
satisfaction of the Court. 


All the defendants in the plaint 37 in number are respondents to the petition 
also. They include the trustees, creditors and alienees of the petitioner. Several 
of them contested the application for leave. The substance of their contention was 
that the petitioner had ample properties and assets out of which he could pay the 
requisite Court-fee and therefore he was not entitled to the leave prayed for. In 
particular, they pointed out that the B Schedule house which is still in the possession 
of the petitioner and has not been handed over to the truseee, is worth Rs. 40,000 
and contains furniture and vessels worth about Rs. 3,000 that he owns house-sites 
worth Rs. 30,000 in Kichipalayam, Salem town, subject to a mortgage of Rs, 10,000 
and that he has lands worth Rs. 5,000 in Pudukottah limits. 


The learned Subordinate Judge was not inclined to accept the case of the con- 
testing respondents regarding the movables and vessels, house-sites in Salem town 
and the land in Pudukottah limits as being available to the petitioner for the pur- 
pose of raising funds for payment of Court-fee. He, however, found that the house 
in the possession of the petitioner is worth Rs. 40,000 and that no steps had been 
taken by the petitioner to raise funds on this house or for withdrawing the Rs. 20,000 
in Court deposit, that if he had done so, he would have had sufficient means to pay 
the necessary Court-fee and that in the circumstances he could not be considered 
tobe a pauper. He, therefore, dismissed the petition with costs of the respondents. 
This Civil Revision Petition is directed against the said order. 


The legal position is beyond controversy. ‘Though the petitioner is possessed. 
of considerable properties, the case has to be considered with reference to clause (a) 
of the Explanation to Rule 1 of Order 33, Civil Procedure Code. This clause is to 
the effect that: 
“ a person is a pauper when he is not possessed of suficient means to enable him to pay the fee 
prescribed by law for the plaint in a suit ”. 
The words “sufficient means to enable him to pay Court-fee” are not equi- 
valent to “ possessed of sufficient properties to enable him to pay the Court-fee ” 
in other words, possession that say art of in the Explanation is not possession of pro- 
perty but of sufficient means. at the Court is concerned therefore is not actual 
possession of properties but the capacity to raise money necessary to pay Court-fee. 
This is one aspect. The other aspect is that clauses (a) and (b) of the Explanation 
being disjunctive, where there is a fee prescribed in the plaint it cannot be said that 
the subject-matter in dispute can in no circumstances be taken into consideration 
on the question whether the plaintiff is possessed of sufficient means to enable him 
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to pay Court-fee. On the other hand it is for the Court to consider in each case 
whether such subject-matter should or should not be excluded. Keeping in view 
these two aspects, we have now to consider whether the petitioner is possessed of 
sufficient means to pay Court-fee required for his plaint by reason of his being in 
possession of the B Schedule house included in the plaint and also by reason of the 
amount deposited by the judgment-debtor Dod oani: 


Dealing first with the house in the possession of the petitioner, it is not seriously 
disputed that it is worth about Rs. 40,000. Though this house is included in the 
trust deed, and the trust is said to have been revoked by the petitioner, no doubt the 
question of its validity would be in issue, but it is the petitioner’s case that he is com- 
petent to deal with the property in his own right. In the circumstances, just be- 
cause it is included in the plaint, it cannot be left out of account in considering 
whether the petitioner is possessed of sufficient means. The question however is 
whether he is able to raise any funds on his property. The petitioner is prepared 
to alienate this property if any of the respondents is prepared to offer him sufācient 
money. No oneis prepared to do so. On the other hand it would appear from 
the counter-statement of the 4th respondent that no one will advance money on this 
property. The main ground on which the learned Subordinate Judge negatived 
the petitioner’s claim for being adjudged a pauper is that he had not taken steps 
to raise funds on this property. It would appear that there were attachments on 
this property to an extent of Rs. 7,000 and an equitable mortgage had also been 
created by the petitioner in respect of certain borrowings made by him. After 
Lourduswami deposited Rs. 20,000 as a condition precedent to the stay of execution 
of the decree against him, the petitioner offered the very house as security before 
the Subordinate Judge, Tiruchirapalli, first on 26th May, 1959 and again on Ist 
February, 1960. On both the occasions, the Court found that the security 
was not sufficient and proper for the sum of Rs. 20,000. The orders rejecting the 
security have now been produced by the petitioner. No doubt, these orders were 
passed subsequent to disposal of O.P. No. 156 of 1958. But in the peculiar circum- 
stances of this case, I am directing the same to be admitted in evidence. The 
second order rejecting security dated 11th March, 1960, appears to have doubted 
the title of the petitioner to the property and the learned Subordinate Judge took 
the view that even if the petitioner has title, mortgages in favour of Radhakrishna 
Chettiar and Venugopala Mudaliar are still subsisting and therefore the house can- 
not be deemed to be proper and adequate security for the amount which the 
petitioner wants to withdraw. Whatever be the merits of this observation, the 
point is whether in the face of the above observation and in view of the trust 
deed the validity of which is in question the petitioner could have raised funds by 
sale, mortgage or otherwise, sufficient to pay the requisite Court-fee. On a 
consideration of all the circumstances of the case I am inclined to hold that it is not 
possible for the petitioner to raise any substantial sum on the security of the house 
in question. The resultant position is that while he is unable to raise any funds 
on the house in his possession, he has also not been able to withdraw the amount 
deposited by Lourduswami. It is not mere ability in the abstract but ability to 
raise money in the circumstances of the particular case in order to pay the re- 
quisite fee that has to be taken into consideration in determining whether the peti- 
tioner is possessed of sufficient funds. ý 


It would appear that in the appeal preferred by Lourduswami the petitioner 
filed a memo. of cross-objections claiming a further sum of Rs. 25,000. He sought 
leave to file this memo. of cross-objections in forma pauperis and the order of this Court 
in C.M.P. No. 2698 of 1959 shows that leave prayed for was granted to him, on a 
finding recorded by the Second Additional Subordinate Judge, Tiruchirapalli. The 
learned Subordinate Judge found on enquiry, that the petitioner is not possessed 
of sufficient means at present within the meaning of Order 33, rule 1, Explanation 
(1) (a) of the Civil Procedure Code and that until the contingency of his withdrawing 
the amount in Court deposit happened, his incapacity to deposit the requisite Court- 
fee has to be recognised. I should mention here that the Court-fee payable on the 
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memo. of cross-objections was only Rs. 1,072-8-0. Theorder of this Court in the 
Civil Miscellaneous Petition and the finding of the learned Subordinate Judge, 
‘Tiruchirapalli, have also been produced by the petitioner in C.M.P. No. 6305 of 
1960 allowed by me today. 

J am satisfied that the petitioner is not possessed of sufficient means to pay the 
requisite Court-fee in this case and therefore he isentitled to the leave prayed for. 
Accordingly I allow this Civil Revision Petition, set aside the order of the lower Court 
and allow O.P. No. 156 of 1958 with costs throughout. 


R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 


Natesa Pillai .. Petitioner* 
D. 
Mahalinga Padayachi e» Respondent. 


Madras Cultivating Tenants Protection Act, (XXV of 1955), section 4-A (5)—Right of landlord to 
resume possession of lands for personal cultivation not available to d on date of coming into force of ths Act— 
YU available to purchaser from the landlord after coming into force of the Act. 

The petitioner, who purchased the land in question after the Madras Cultivating Tenants Protec- 
tion Act, 1955, came into force, applied for resumption of lands for personal cultivation, from the res- 
pondent cultivating tenant. The Revenue Court held that the petitioner was not the landlord on the 
date the Act came into force and hence not entitled to resume possession. On appeal, 


Held : (1) That there is no reason to interpret the words “any uent change in his circum- 
stances ” occurring in section 4-A K2 of the Act as referring only to the disqualifications specified in 
section 4-A (4) since the words of the section are plain and unambiguous. The change in his cir- 
cumstances, (namely, purchase after the Act came into force) did not entitle the petitioner to resume 
possession from the cultivating tenant. 


(2) That a promise to surrender possession will not affect the right of the cultivating tenant 3to 
remain in possession without eviction under the Act. 


Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with section 115 of Act V of 1908 praying the High Court to revise the 
order of the Revenue Court, Kumbakonam, dated 14th July, 1959 and made in 
P. No. 304 of 1959. 


S. Nagaraja Ayyar and V. Krishnan, for Petitioner. 
K. V. Sankaran and S. Ramaswami, for Respondent. 


The Court delivered the following 


Jupement.—This revision petition involves a short point, which has some degree 
of interest. The revision petitioner is the petitioner before the Revenue Court of 
Kumbakonam in an application for resumption of lands for personal cultivation 
under section 4-A (2) of the Madras Cultivating Tenants Protection Act 
(XXV of 1955). As is well-known section 4-A declares the right of a landlord 
to resume ession from a cultivating tenant of an extent not exceeding one-half 
of the lands leased out to such tenant, for purposes of his personal cultivation. 
But this section is qualified by section 4-A (5) which is in the following terms : 

“ No person who is not entitled to resume possession under this section on the day the Madras 
Cultivating Tenants Protection (Amendment) Act, 1956, comes into force, shall be deemed to be so 
entitled by reason of any subsequent change in his circumstances.” 

In the present matter, the cultivating tenant (respondent in the Court below) 
has been paying rent on this holding as on warram tenure, not merely to the 
petitioner but even to his predecessor-in-title. The petitioner (revision petitioner) 
alleged an oral agreement under which the respondent agreed to surrender 
possession on a particular date. But he failed to do so, and this is one of the grounds 


*G.R.P. No. 1674 of 1959. (oth Vai 29th April, nae 
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upon which the revision petitioner attempts to have the order of the lower Court 
set aside. But however this might be, the presiding officer of the Revenue Court 
found, as a question of fact, that the petitioner was not the landlord on the relevant 
date referred to in section 4-A (5) set forth by me earlier, and that, in consequence, 
he was not entitled to resume possession under section 4-A (1) of the Act. But, if 
the matter is to be judged from the standpoint of the previous landlord, that land- 
dord was admittedly not entitled to resume possession under section 4-A because, 
‘within the scope of section 4-A (4), that landlord was disqualified upon one or more 
of the grounds stated in that sub-section, as a disqualification for a landlord 
attempting to resume possession for personal cultivation. The learned presiding 
officer observed : 


“ The petitioner who has merely stepped into the shoes of that landlord will have to suffer from 
the disqualification referred to in clause (4) of section 4-A”. 


This was one ground on which the petition was dismissed. 


Learned counsel for the revision-petitioner urges that this ground is fallacious. 
According to him, the personal disqualifications attaching to the predecessor-in- 
title ought not to be considered when a decision is given upon the right of the present 
petitioner, who admittedly is free from such disqualification, to resume personal 
cultivation. With this argument I am inclined to agree. But the petitioner has 
clearly to be non-suited with reference to his application upon a stronger and more 
cogent ground. Section 4 (5) explicitly declares that a person who was not 
entitled to resume possession on the day the Madras Cultivating Tenants 
Protection (Amendment) Act, 1956, came into force, cannot be subsequently 
entitled by reason of any change in the circumstances. Admittedly, the 
petitioner was not so entitled, because he was not a landlord at all in 
respect of the holding on the relevant date. He became subsequently entitled 
by virtue of a change in his circumstances, viz., the purchase of this holding, 
which entitled him to apply under section 4-A (1). Hence, within the scope of sec- 
tion 4-A (5), the petitioner could not sustain this application. The argument is 
that section 4-A (5) is limited by the language of section 4-A (4), and that the words 
* any subsequent change in his circumstances’? must be interpreted as referring 
only to the disqualifications specified in section 4-A (4). I see no reason to inter- 
pret section 4-A (5) in this manner, as the words of the section are plain and un- 
ambiguous. Further the legislature has not used other qualifying words, which 
would restrict the application of the section as it stands. It is a well-understood 
canon of interpretation of statutes, which has even recently been affirmed by the 
Supreme Court in Sri Ram Ram Narain v. State of Bombay, that where the words of 
a statute are plain and unambiguous, and can be given effect to as they stand, it 
is not permissible for the Court to import other phraseology of restriction or quali- 
fication which has not been used. Consequently I am of the view that the order 
of the learned presiding officer of the Revenue Court isẸ correct, though not wholly 
upon the reasoning set forth in that order, 


With regard to the surrender, upon the record this seems to merely amount 
to a promise to surrender possession, which would ordinarily be enforceable under 
the civil law. But, undoubtedly, it will not affect the right of the cultivating tenant 
to remain in possession of his holding without eviction under Madras Act XXV of 
1955 ; this proposition is undeniable, and admits of no controversy or dispute. 


There is another ground of justification for the order of the lower Court, aiz., 
that the petitioner applied for cultivation of this extent upon fannai which ordinarily 
means hired labour. But section 2 (ee) defines personal cultivation as cultivation 
where the person “ contributes his own physical labour or that of the members of 
his family, in the cultivation of that land”. However, I am not ¥deciding the 
application upon this point, since it appears to me that the application is very clearly 
egy upon the facts, by virtue of the language of section 4-A (5) already 

e to. 
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In result, therefore, the revision petition fails and is dismissed. But since this 
might very probably have been a bona fide attempt on the part of this petitioner to- 
obtain possession of the holding that he had purchased, for the purpose of direct 
cultivation, and he himself does not appear to be a landlord possessed of more- 
appreciable properties, I direct that the parties shall bear their own costs. 


K.L.B. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA IYER. 
T. V. Sundaram Iyengar & Sons, Private Limited, Madurai .. Petitioner* 
a 


The Deputy Commercial Tax Officer, Madurai Town I and 
another .. Respondents. 
Madras General Sales Tax (Definition of Turnover and Assessment) Act (XVII of 1954) and Turnover 


and Assessment Rules, 1939, Rule 12—Applicability—Notice demanding repayment of tax duly refunded under 
orders of Court—Validity. 


Rule 12 of the Madras General Sales Tax (Turnover and Aseament) Rules, 1939, will in terms 
apply only to the case of an original assessment. The rule contemplates only an arithmetical computa- 
tion after the order of assessment is made. Where a demand or refund certificate has been issued 
the rule ceases to have effect except in cases covered by rules 14-A and 15 (2) of the General Sales-tax 
Rules. Though the Madras Sales-tax (Definition of Turnover and Assessment) Act, 1954, validated 
the levy of tax on certain turnovers, it has not provided any machinery for recovery of amounts re- 
funded to an assessee before the Act. Rule 12 of the Turnover and Assessment Rules cannot be invoked 
in such cases. 

Petition under Article 226 of the Constitution of India, praying that in the cir-- 
cumstances stated therein, and in the affidavit filed with W.P. No. 252 of 1957 on: 
the file of the High Court, the High Court will be pleased to call for the records of” 
the Deputy Commercial Tax Officer, Madurai Town I, in proceedings Nos. A/3/ 
520/48-49 and 49-50 respectively dated 5th August, 1956 together with the demand 
in ‘B’ Form enclosed therewith and issue a writ of Prohibition or such other writ 
prohibiting the rst Respondent from enforcing the demand made by him. 


K. V. Venkatasubramania Iyer and N. R. Govindachari, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondents. 


The Court made the following 


ORDER :—Ramachandra Iyer, }.—These are petitions under Article 226 of the- 
Constitution for the issue of appropriate writs prohibiting the first respondent 
from enforcing payment of a portion of the sales tax collected but later refunded to 
the petitionets. 

The petitioners are dealers in automobiles and their parts having their business 
at Madurai. In respect of their turnover during the years 1948-49 and 1949-50, 
they were provisionally assessed to sales tax and such tax was duly paid by them. 
In the course of their business, the petitioners, who are registered dealers, had 
collected from their customers the sales tax payable on goods sold to them. In the 
final assessment to sales tax, the Deputy Commercial Tax Officer included in the 
assessable turnover collections of sales tax made by the petitioners, with the result 
that a sum of Rs. 4,927-2-6 in respect of the assessment year, 1948-49, and a sum of” 
Rs. 13,369-9-3 in respect of the year, 1949-50, were assessed as tax on the sales tax 
collected. ‘Those amounts as also the tax assessed on the actual turnover were 
covered by the amount paid in respect of the provisional assessment and were duly 
appropriated therefrom. The liability to tax on the sales tax collected by treating 
it as part of the turnover was disputed inter alia by the petitioners both before the 
Deputy Commercial Tax Officer and the Commercial Tax Officer on appeal. 
Neither of them accepted the contention of the petitioners. There was a furthey- 
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appeal to the Sales Tax Appellate Tribunal. The Tribunal held that the petitioners 
were not liable to pay sales tax on the sales tax collections made by them, and directed 
the refund of that portion of the amount representing the tax on sales tax collected 
which had been appropriated by the Department. An attempt on the part of the 
respondent to challenge the correctness of the order of the Tribunal, by way of 
revision to this Court, failed. While the revision petitions were pending in this 
Court, the Deputy Commercial Tax Officer issued refund voucher in Form C under 
Rule 12 of the Turnover and Assessment Rules for the sums of Rs. 4,927-2-6 and 
Rs. 13,369-3-3 on 2nd March, 1953 and 7th May, 1953, respectively for the excess 
amounts collected for the years, 1948-49 and 1949-50. An undertaking was taken 
from the petitioners that they would re-pay the tax refunded in case the High Court 
were to set aside the orders of the Sales Tax Appellate Tribunal. That contingency 
did not happen, as the High Court affirmed the order of the Sales Tax Appellate 
Tribunal. That was in January, 1954. In holding that there could be no levy of sales 
tax on the sales tax collected, the view of the Appellate Tribunal and the High Court 
was in conformity with the decision reported in Deputy Commissioner of Commercial Tax 
v. Krishnaswami}, to which one of us was a party. It was there held that, under the 
scheme of the Madras General Sales Tax Act, an amount collected by a registered 
dealer from consumers by way of sales tax and paid over to the Government should 
not be included in the turnover of the registered dealer as part of the sale price of 
the goods sold, and that the amount was not liable to be taxed over again. 


Subsequent to the order of the High Court in the revision petitions, the Madras 
Legislature passed the Madras General Sales Tax (Definition of Turnover and Vali- 
dation of Assessments) Act, 1954 (Madras Act XVII of 1954). The Act received 
the assent of the President on 6th July, 1954, and contains three sections, of which 
rections 2 and 3 (1) are alone material. They run as follows :— 

“2. In the case of sales made by a dealer before 1st April, 1954, amounts collected by him by way 
of tax under the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939) (hereafter 1eferred 
to as the principal Act), shall be deemed to have formed part of his turnover. 

3. k All assessments and collections made, all orders passed, and all action taken by any 
officer in the exercise or purported exercise of jurisdiction or powers conferred by the principat 
Act, and all judgments, decrees, or orders pronounced by any Tribunal or Court in the exercise of its 
jurisdiction of powers with respect to matters in the principal Act, on the basis that amounts collected 
by a dealer by way of tax under the principal Act before the 1st April, 1954, formed part of the turn- 
over of the dealer are hereby declared to have been validly made, passed, taken or pronounced, as. 
the case may be ; and any finding recorded by any officer, Tribunal or Court to a contrary effect and 
any order, judgment or decree m so far as such order, judgment or decree embodies or is based on any 
such finding and does not relate merely to the costs of the proceeding which resulted in the judgment, 
decree or order, shall be void and of no effect” 


(Proviso omitted as immaterial). 


On the basis of the provisions contained in Act XVII of 1954, the Deputy Commercial 
Tax Officer issued notices on 5th August, 1956 in Form B (Rule 12, Turnover and 
Assessment Rules) calling upon the petitioners to remit the amounts of Rs. 4,957-2-6 
and Rs. 13,369-3-3 which had been paid over to them by virtue of the refund vouchers. 
referred to already. It is the validity of these notices that is impugned in these 
petitions. 

It cannot be disputed that, as a result of the provisions of Act XVII of 1954, 
the amounts collected by an assessee before the 1st of April, 1954, from his customers. 
by way of sales tax would be deemed to form part of his turnover and be liable to 
sales tax, notwithstanding the decision in Deputy Commissioner of Commercial Tax v. 
Krishnaswami!. Even if a matter has been the subject-matter of a decision by an 
Officer, Tribunal or Court holding that such amounts were not taxable as a part 
of the turnover, section 3 (1) makes all such decisions, findings, ctc., to the contrary 
effect void and of no legal effect. The result, is that, notwithstanding the order of 
the Sales Tax Appellate Tribunal and that of this Court in revision cases therefrom, 
the original assessment by the Deputy Commercial Tax Officer, wherein the 
petitioners were held liable to pay the sales tax on the sales tax collected by them 
from the customers, would stand. Act XVII of 1954 contains not merely a positive 
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statement that the sales tax collected would roperly form the turnover of a dealer, 
but also nullifies the effect of an order by a Court or Tribunal to the contrary. It 
follows that the petitioners would be liable to be assessed to sales tax on the amount 
of sales tax collected by them from their customers during the period covered by the 
years 1948-49 and 1949-50. 


But the more important question in the present case is whether: the amount, 
which had been refunded to the petitioners by the first respondent in pursuance of 
the order of the Sales Tax Appellate Tribunal, could be collected by the Govern- 
ment under the machinery provided by the Madras General Sales Tax Act. A 
similar question arose in a slight'y different form in W.P. Nos. 503, etc., of 1 57. 
In that case, an amendment of section 3 (1) (b) effected by Act XV of 1949 ena id 
enhanced collection of sales tax at the rate of 4} pies in a rupee in a case where 
articles of food and drink were sold in hotels, while the standard rate of tax was only 
three pies per rupee on the total turnover in all other cases (liability to tax arising 
only when the total turnover was above Rs. 25,000). The constitutional validity 
of that provision was negatived by this Court on the ground that it amounted to 
unreasonable discrimination, and contrary to Article 14 of the Constitution. The 
Legislature, thereupon, passed Act XV of 1956, which rendered the provision rela- 
ting to enhanced rate of levy applicable to all cases without discrimination. Section 17 
of the Act (the latter enactment) stated that all taxes levied or collected under the 
original provision would be deemed to have been collected under the new provision, 
notwithstanding anything contained in any judgment, decree or order of any Court. 
In that case, before the amending Act was passed, the assessee was re-paid the excess 
collected from him over the standard rate of three pies in a rupee. After the passing 
of Act XV of 1956, the Deputy Commercial Tax Officer issued a notice of demand 
to recover the tax refunded. Rajagopala Ayyangar, J., held that the effect of sec- 
tion 17 of Act XV of 1956 was only to validate the levy and collection of the tax 
that was already made, but that did not enable re-collection of what had been re- 
funded under a valid order of Court, particularly when such refund would not be 
held to be under any mistake of law. The learned Judge held that, if the tax had 
remained uncollected, the provisions of section 17 would enable a levy or collection 
at the enhanced rate, but those provisions would not enable the Government to 
get back what was collected at the higher rate and refunded under valid order of 
a Court. It might be noticed that section 17 of the Act did not nullify orders, passed 
by Courts. The principle of that decision cannot, however, apply to the present 
case, where the effect of section 3 of Act XVII of 1954 is to make all orders, whether 
by Court or Tribunal, invalid with the result that what now stands 
as the order of assessment is the original order of the Deputy Commercial Tax Officer, 
assessing turnover by including the amount of sales tax collected by the petitioners 
from their customers. Section 3 would also make the order of refund void and of 
no legal effect. 


But the mere fact that the orders of the Sales Tax Appellate Tribunal and the 
High Court in revision and the orders of refund pending the revision cases were 
rendered invalid and of no legal effect, could not nullify or reverse the factum of 
refund. By reason of the subsequent enactment if the petitioners became disen- 
titled to the amount of refund possibly they are not entitled to retain the same. How 
is that amount to be got back by the Government? Can that be done under the 
power under Rule 12? In other words, the question in the present case is not so 
much whether the refund is valid or invalid, but whether the machinery provided 
by the Act enables the Government to get back the money refunded to the 
petitioners. The impugned notices, calling upon the assessees to pay back the 
amount purport to be issued under the provisions of Rule 12 of the Turnover and 
Assessment Rules. That rule states :— 

“ After making the final assessment under sub-rule (2) or (3) of rule 11, the assessing authority 
shall examine whether any and if so, what amount is due from the dealer towards it after deducting 
-any tax already paid on the provisional assessment, with reference to rule 7, rule 8 or sub-rule (4) of 
rule 11. Ifany amount is found to be due from the dealer towards the final assessment, the assessi 
authority shall serve upon the dealer a notice in Form B, and the dealer shall pay the sum demand 
at the time and in the manner specified in the notice. Ifthe tax due on the final assessment is lower 
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than the tax already paid on the provisional assessment, he shall serve upon the dealer a notice in 
Form C for refunding the excess tax. If the final assessment is exactly equal to the tax already paid 
on the provisional assessment the assessing authority shall inform the dealer what the final assessment 
is and that no further amount is due from him towards it.” 


Rule 12, on its terms, will only apply to the case of an original assessment. If the 
tax due under the final assessment is found to be lower than the tax paid on the pro~ , 
visional assessment, the officer is directed to issue a notice in Form C for refunding 
the excess tax. If the former is less than the latter, a notice in Form B is to be 
issued, making a demand on the assessee for the amount of the deficit. No question 
will arise, if the amount paid by way of provisional assessment is equal to that 
assessed as tax. What the rule contemplates is a mere arithmetical computation 
after the order of assessment is made. There is no power to alter or correct the 
amount or to issue notices in Form B or C more than once. To illustrate the posi- 
tion. We can refer to a simple case, where the assessing authority has made a mis- 
take in the calculation of the tax. Suppose the assessing authority on the basis of 
such a mistake finds that the assessee had paid by way of provisional assessment more 
than what he was assessed to and thereupon gives a refund certificate in Form C 
which is duly cashed. Under the provisions of the Madras General Sales Tax Act, 
there is no power in that authority to rectify the mistake ; the mistake can be recti- 
fied only in revision. Thus in regard to an original assessment there would be 
no occasion for the assessing authority to issue a notice in Form B or C more than 
once. When an assessment is varied in appeal or revision, Rule 12 does not 
‘enable an issue of Form B or Form C notice to collect the deficiency in or refund the 
excess payment of tax. The rule making authorities have, therefore, provided 
separate rules for the purpose. Rules 14-A and 15 (2) of the Madras General Sales 
‘Tax Rules provide for the case of modification of assessment by the appellate and 
Tevisional authorities. They state :— 


“14-A. Where the tax as determined by the initial assessing authority appears to the appellate 
-authority under section 11 or revising authority under section 12 to be less than the correct amount of 
the tax payable by the dealer, the appellate or revising authority shall before passing orders, deter- 
mine the correct amount of tax payable by the dealer issuing a notice to the dealer and after making 
such enquiry as such appellate or revising authority considers necessary. 

15. (2) The order passed on appeal or revision shall be given effect to by the licensing or assessing 
authority who shall refund within two months from the date of the communication of the order any 
excess tax or fee found to have been collected and shall collect any additional tax or fee which is found 
to be due in the same manner as a tax or fee assessed by himself.” 


‘There would be no necessity for these provisions in the rules if under Rule 12 
itself the assessing authority had a power to issue demands or make refunds on an 
alteration in the assessment being made by an appellate or revisional authority. 
Rule 12 can, therefore, apply only for those cases expressly provided for by it, that is, 
a case of the initial assessment. If once a demand or refund certificate has been 
issued, it ceases to have effect except in cases covered by Rules 14-A and 15 (2) of 
the General Sales Tax Rules. A fortiorari rule 12 cannot apply to a case where as a 
result of the statute like Act XVIII of 1954 there has been a variation in the assess- 
ment : neither Rules 14-A, 15 (2) nor any other rule would apply to such a case. 
Therefore, Rule 12 cannot be used to get back an amount refunded to the assessee 
by the issue of Form B notice. Under the terms of that Rule a demand 
notice can be issued only when the provisional tax paid is less than the tax assessed. 
In the absence of specific statutory provision, it is not possible to import in the cons- 
truction of that rule that what was paid by way of provisional tax was what was 
actually paid minus the amount refunded, so that the deficiency of the resulting 
amount with the actual tax now validated by Act XVII of 1954 could be said to 
be a deficiency coming within the meaning of Rule 12. There is thus no machinery 
provided either in the Act or Rules to enable the Government to collect under 
Rule 12 the amount paid by way of refund. While Act XVII of 1954 validates all 
assessments to tax on the amounts of sales tax collected by a dealer and nullifies any 
-order having contrary effect, it has failed to provide for a machinery to give effect 
to its provisions, to enable the authorities to recover any amount paid by way of 
refund by reason of any judgment or order which the statute has declared as void. 


252 THE MADRa8 LAW JOURNAL REPORTS. ` : L1g61 


It is unnecessary for us to express any opinion in this case whether the Govern-- 
ment might have other methods of recovering that tax from the petitioners. The 
demand notices in Form B served on the petitioners under Rule 12 of the Turnover- 
and Assesment Rules are invalid, and the amount of tax refunded could not be- 
collected by them in pursuance of such notices. An appropriate writ will be- 
issued to that effect. There will be no order as to costs. 


R.M. —— Petition allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f Present :—MR. Jusrce RAJAGOPALAN AND MR. Josroe RAMACHANDRA.- 
YER. 


Messrs. Bell Mark Tobacco Company, Pudukottai and 
another .. Petitioners* 


v. 
The Government of Madras represented by the Deputy Com- 
missioner of Commercial Taxes, Coimbatore .. Respondents. 
Madras General Sales Tax Acl (IX of 1939), section 5, clauses (vii) and (viii)—“ Chewing Tobacco ”— - 


When a manufactured product of tobacco—Rule 5 (1) (i) of the Turnover and Assessment Rulss—Cost of packing 
materials—When can be included ın assessable clue ae 


Taking however, the cumultative effect of the various processes to which the assessee subjected 
the tobacco before he sold it, it is clear that what was eventually sold by the assessee was a manu- 
factured product, manufactured from the tobacco that the assessee had purchased. Soaking in Jaggery 
water is not the only process to be considered. The addition of flavouring essences and shredding of ` 
the tobacco should establish that what the assessee sold was a product substantially different from what 
he had purchased. Thus the tobacco, the assessee purchased had not been subjected to any manu- 
facturing process prior to that purchase and the process to which the assessee subjected the tobacco - 
he had purchased before be sold it in packets as chewing tobacco is manufactring process. 


__ Since Rule 5 (1) (g-ii) of the Turnover and Assessment Rules were not satisfied in that the asseasee 
did not specify the charges and charge separately for packing, the Tribunal was right in sustaining the 
inclusion, of the cost of packing materials in the taxable turnover of the assessecs. 

The excise duty paid by the assessees when the tobacco was taken out of the warehouse should be 
excluded from the computed taxable turnover. He is entitled to the rebate under Rule 5 (1) (i) 
of the Turnover and Assessment Rules. 

Petitions respectively presented under section 38 (1) of the Madras General 
Sales Tax Act, 1959, praying the High Court to revise the orders of the Sales Tax 
Appellate Tribunal, Madras, dated 31st March, 1959 and made in T.A. Nos. 996, ` 
1010, IOII and 995 of 1958 Pee against the orders of the Com-- 
mercial Tax Officer, Tiruchirappali, dated 1st October, 1958 and made in Appeals. 
Nos. 166, 163 and 164 and 165 of 1958-1959 respectively (Assessment Nos. A-3. 6187/ 
55-56, A-3. 6189/55-56 and A-3. 6189/56-57 and A-3. 6187/56-57 respectively on 
the file of the Deputy Commercial Tax Officer, Pudukkottai. 


M.R.M. Abdul Karim and P.M. Jumma Khan, for Petitioners. 
The Government Pleader (A. Alagirisamt), for Respondents. 
The Order of the Court was made by 


Rajagopalan, F7.—The petitioners in all these cases were dealers in chewing: 
tobacco which they also sold in the packets prepared by them. When they were- 
assessed to sales tax, the turnover of these sales was included in their taxable turn- 
over. In the relevant assessment years tobacco and tobacco products were subject 
to the levy of sales tax at the single points specified in clauses (vii) and (viii) of sec-- 
tion 5 of the Madras General Sales Tax Act IX of 1939. 


The main question that arises for consideration in all these applications to 
revise the orders of the Sales Tax Appellate Tribunal is, whether the Tribunal was. 
right in sustaining the assessment on such sales of packets of chewing tobacco effected 





* T.C. Nos. 62 to 65 of 1959, etc. 21st July, 1960.. 
(g9th Asadha, Baa,’ Sala). 
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by the petitioners. Two other questions also arise, which we shall set out in 
-detail later. 


T.C.Nos. 62 to 65 of 1959, and T.C.Nos. 32 to 34 of 1960 have come up for final 
-disposal after notice to the respondent the State. T.C.Nos. 49 to 53, 66, 67, 79 and 
80 of 1960 came up before us for orders as to admission, that is, whether notice should 
issue to the respondent. The questions that arise for determination by us are the 
same in the case of each of the assessees-petitioners. 


T.C.Nos. 62 and 65 of 1959 preferred by the same assessee, Bell Mark Tobacco 
Co., relate respectively to the assessment years 1955-56 and 1956-57. They are 
-applications to revise the orders of the Tribunal rejecting the appeals preferred by 
the assessee. The assessee preferred applications to the Tribunal to review its 
appellate judgments, but they were dismissed. Against those orders the assessee 
preferred T.C.Nos. 49 and 50 of 1960. 


Similarly T.C. Nos. 63 and 64 of 1959 preferred by another assessee were against 
the appellate orders of the Tribunal with reference to assessment years 1955-56 
and 1956-57. T.C. Nos. 79 and 80 were applications to review the orders of the 
‘Tribunal declining to review the appellate judgment in those cases. 


T.C.Nos. 32 to 34 of 1960 preferred by the same assessee Md. Ibrahim related 
respectively to the assessment years 1955-56, 1956-57 and 1957-58. With reference 
to the same three assessment years another assessee Abdul Khader preferred T.C. 
Nos. 51 to 53 of 1960. 


T.C.Nos. 66 and 67 of 1960 preferred by yet another assessee relate to assess- 
ment years 1955-56 and 1956-57. 


Of the several contentions of the assessees-petitioners which the Tribunal 
negatived, those still in issue before us and which are common to all the petitioners 
are: (1) Whether the petitioners-assessees were liable to be taxed on the turnover of 
the sales of the packets of chewing tobacco prepared by them ; (2) whether the cost 
of the packing materials should be excluded in computing the taxable turnover of 
each of the assessees ; and (3) whether each of the assessees was entitled to the 
rebate of the excise duty paid by him on the tobacco from which he prepared and 
sold the packets of chewing tobacco. 


Only these three questions were argued before us by the learned counsel for 
the assessee, He did not raise any other questions for determination. 


The statutory provisions with reference to which we have to answer the first 
` of these questions are clauses (vii) and (viii) of section 5. They ran: 

“5. Subject to such restrictions and conditions as may be prescribed, including conditions ‘as to 
dicenses and license fees— 


* * * * * + * 


vii) the sale of cigars and cheroots at less than two annas per cigar or cheroot, and bidi 
muff, A e tobacco or any other product manufactured from tobacco, shall be liable to tax cae 
section g, sub-section (1), only at the point of the first sale effected in the State of Madras by a dealer 


who is not exempt from taxation under section g, sub-section (3) but at the rate of six Pies for every 
rupee on his turnover. 


(viii) raw tobacco, whether cured or uncured, shall be liable to tax under section 3, sub-section 


(x) , only at the point of the first purchase effected in the State of Madras by a dealer who is not exempt 
taxation under section 3, sub-sestion (3) but at the rate of six Pies for every rupee on his turnover: 


Provided that where a dealer who has paid tax in respect of his turnover relating t goods 
elta in clause (oii) bas (orgy be eaor on the purchase of raw tobacco used in the maadfestore 
of such g under viii) he e entitled to a rebate tofthe extent of tax paid į respec: 
of the raw tobacco so este i ° aoe : 


Taking into account the scheme of clauses (vii) and (viii including oviso 
itjseems clear to us that what is brought to tax A ji ai) is the ae manu- 
factured products of tobacco while clause (viii) provides for the levy of tax on sale 
of raw tobacco, whether cured or uncured, that 18, tobacco which has not been sub- 
jected to any manufacturing process. 
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Cigars, cheroots, bidis and snuff referred to in clause (vii) are obviously pro- 
ducts manufactured from tobacco. After enumerating these items and chewing 
tobacco, clause (vii) takes within its scope “‘ any other product manufactured from 
tobacco”. In our opinion even had there been nothing else, the expressing “ manu- 
factured from tobacco ” would have to be read distributively with reference to each 
of the enumerated items, including chewing tobacco. The expression “ any other 
product” following the enumerated items also seems to call for such an interpreta- 
tion, that the expression “ manufactured from tobacco ” has to be read distributively. 
The Proviso to sub-clause (viii), in our opinion, makes the position even clearer. 
The expressions in the Proviso are “ goods included in clause (vii) ” and “ the manu- 
facture of such goods”, They emphasise the distinction between clauses (vii) and 
(viii). As we said, clause (vii) provides for the levy of tax on products manufactured 
from tobacco, including chewing tobacco, while clause (viii) provides for levy of 
tax on sale of un-manufactured tobacco, that is, tobacco which has not been 


subjected to manufacturing process. 


The learned counsel for the petitioners contended that clause (vii) applied to 
chewing tobacco, whether it was a manufactured product or not. He contended 
that in the absence of a statutory definition, the words chewing tobacco should be 
understood in the sense of commercial usage. He referred to passages from the 
Report on the Marketing of Tobacco in India, Second Edition, and pointed out that 
more than 8o per cent. of chewing tobacco was sold to consumers without subjecting 
that tobacco to any manufacturing process. The Report discloses that manufacture 
of chewing tobacco in the form of powder, pills and paste was common in North 
India. In South India to a large extent the cured leaf or portions thereof are sold 
for chewing. Recently dealers have marketed chewing tobacco by shredding cured 
tobacco and packing the shredded tobacco in packets of convenient sizes. Inde- 
pendent of the question, whether the process to which the petitioners subjected the 
tobacco they had bought was manufacturing process or not, the learned counsel 
for the petitioners contended that in the commercial sense the expression chewing 
tobacco covered both manufactured products of tobacco and chewing tobacco which 
had not been subjected to any process of manufacture. We shall have to revert again 
to the plea of the learned counsel for the petitioner, that what the petitioners pur- 
chased, from out of which they prepared the packets of chewing tobacco they sold, 
was itself chewing tobacco within the scope of clause (vii). Confining ourselves 
to the consideration of the plea, that the expression “‘ chewing tobacco ” in clause 
(vii) took within its scope both the manufactured product and the tobacce sold as 
chewing tobacco without subjecting it to any manufacturing process, we have no 
hesitation im rejecting that contention, As we said clause (vii) provided for the 
levy of tax on the sale of manufactured products, manufactured from tobacco, the 
enumerated products as well as the products brought under the comprehensive 
head “ any other product manufactured from tobacco”. It would follow that, if 
what is sold as chewing tobacco has not been subjected to any manufacturing pro- 
cess, it could fall only under clause (viii) and not under clause (vii). To isolate 
chewing tobacco alone among the items enumerated in clause (vit), divorce it from 
its setting in clause (vii) and construe that expression independent of clause (vii) 
and in accordance with what the petitioners’ counsel claimed to be the commercial 
usage, is not, in our opinion, justified either by the language of clause (vii) or by the 
scheme that underlies clauses (vii) and (viii) of section 5. 


The findings of the Tribunal with reference to which we have to answer the 
questions were: (1) what the assessees purchased was not a manufactured product 
of tobacco ; that tobacco at that stage had not been subjected to any process of 
manufacture; and (2) what the assessees sold was a manufcatured product of 
tobacco ; the tobacco they had purchased was subjected to manufacturing process 


before it was sold by them in packets. 
If these findings stand, what we have said above, that clause (vii) applies to 


manufactured products, should suffice to sustain the order of the Tribunal, that 
on the sale of that manufactured product the assessees were liable to pay sales tax. 
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It was not inšdispute that they were the first sellers in the Madras State of the pac- 
kets of chewing tobacco in question. 


The Tribunal went elaborately into the question with reference to the evidence 
placed before it and with reference to the passages in the Report on the Marketing 
of Tobacco to which its attention was drawn and came to the conclusions we have 
recorded above, that what the petitioners sold was a manufactured product of 
tobacco, manufactured from the tobacco, that they purchased, which at that stage 
had not been subjected to any manufacturing process. We have been taken through 
the evidence and the report, and we see no reason to differ from the Tribunal, even 
independent of the question whether the findings of fact recorded by the Tribunal 
should not conclude the question at issue, provided of course there was material 
on which those findings could be rested. 


The relevant factors to be considered at this stage are as follows: The assessee 
urchases the tobacco and stores it in his licensed warehouse till it is required for 
beng made into packets for sale. At the stage when the assessee issues the tobacco 
from the warehouse for being subjected to the further process before it was packeted, 
he pays the prescribed excise duty. The learned counsel fot the petitioner contended 
that even at the stage of purchase what the assessee purchased was known to the 
trade as chewing tobacco. It was found that the maximum period during which 
the tobacco is stored in the warehouse of the assessee is about 40 days. The learned 
counsel for the petitioners, however, contended that very often the tobacco is taken 
from the warehouse much earlier. During the time the tobacco is bonded in the 
warehouse it has to be looked after; and one of the principal items of work to be 
done is known as “ bulking”. That process consists of sprinkling leaves with a 
solution of jaggery water and turning over the leaves to keep them soft and pliable 
and to prevent driage. After the leaf is taken out of the warehouse, it is again 
soaked in jaggery water. Then flavouring essences are added. The leaf is then 
shredded. Shredded tobacco is then packed and labelled. It should be noted that 
even before the assessee, purchased the tobacco it had been subjected to some pro- 
cess. The Tribunal was of the view, that that was not a manufacturing process 
but only a process to cure the leaf and keep it in a fit condition for sale. The main 
process to which the tobacco is subjected at that stage is that it is soacked in jaggery 
water, dried in shade and subjected periodically to the process of bulking we have 
mentioned above, 


We see no reason to differ from the Tribunal, that the process of bulking and 
desanding to which the tobacco was subjected before the assessee purchased it did 
not amount to manufacturing process. What the assessee purchased was certainly 
not raw tobacco in the sense that it was straight off the field. It was cured tobacco. 
But then clause (viii) of section 5 takes within its scope both cured and uncured 
tobacco, which constitutes raw material for the manufacture of the products to which 
section 5 (vii) applies, What however is excluded from section 5 (viii) is tobacco 
which has itself been subjected to a manufacturing process. Whether, if tobacco 
which has been subjected to a manufacturing process is again subjected to a further 
manufacturing process by the purchaser it will fall under section 5 (vii) does not 
arise for consideration in this case, and we express no opinion of ours on that ques- 
tion. Factually the position was that what the assessee purchased had not been 
subjected to any manufacturing process, and therefore the sale of the tobacco, no 
doubt known even at that stage to the trade as chewing tobacco, did not bring that 
sale within the scope of section 5 (vii). It was the sale of the manufactured products 
effected by the assessee, manufactured from the tobacco that he had purchased, that 
came within the scope of section 5 (vii). No doubt soaking in jaggery water and 
the process of bulking were processes common both to the seller and to the assessee 
who purchased the tobacco. In other words, the assessee subjected the tobacco 
he had purchased to the same process. Had he ‘stopped with that alone, it might 
be possible to contend that what he sold subsequently was not a manufactured pro- 
duct, Taking, however, the cumulative effect of the various processes to which the 
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-assessee subjected the tobacco before he sold 11, it is clear that what was eventually 
sold by the assessee was a manufactured product, manufactured from the tobacco 
that the assessee had purchased. Soaking in jaggery water is not the only process 
to be considered.. The addition of flavouring essences and shredding of the tobacco 
should establish that what the assessee sold was a product substantially different from 
what he had purchased. Once again we have to point out that the fact that this 
assessee purchased the tobacco as chewing tobacco did not determine the question, 
whcthcr the sale of the products manufactured by him from out of that tobacco falls 
within the scope of section 5 (vii) or not. : 


As what constitutes a manufacturing process has not been defined by the Sales 
Tax Act itself, that expression has to be construed as it is normally understood in 
the English language. Even then there can be no inflexible standard of universal 
application. What constitutes a manufactured product will have to be decided with 
reference to the circumstances of that case. See North Bengal Stores Lid. v. Board of 
Revenue, Bengal1; Hiralal Fitmal v. Commissioner of Sales-tax*. In our opinion, the 
Tribunal was right in holding that the process to which the assessee subjected the 
tobacco he had purchased before he sold it in packets as chewing tobacco was manu- 
facturing process, and that what was sold was a manufactured product of tobacco, 
We also agee with the Tribunal, and the material on record justified its other finding 
that the tobacco the assessee purchsed had not been subjected to any manufacturing 
process prior to that purchase. : 


As we said, once the findings of the Tribunal are accepted, it should be clear that 
the sales effected by the assesses fell within the scope of section 5 (vii) of the Act. 
The turnover of these sales was rigt tly included by the Tribunal in the taxable turn- 
over of the assessees. 


The next question is, whether the Tribunal was right in including in the taxable 
turnover of the assessees the cost of packing material they used when they effected 
sales of chewing tobacco, It was common ground that the requirements of rule 5 (1) 
(g-ii) of the Turnover and Assessment Rules were not satisfied. The assessee did not 
specify the charges and charge separately for packing. The liability to have the 
cost of the packing materials, estimated if necessary included in the taxable turnover 
under such circumstances is really concluded by the earlier decisions of this Court, 
which were reviewed in United Bleachers Lid. v. State of Modras*, and by the last of our 
decisions (unreported) in T.C. No. 20 of 1958. The Tribunal was right in sustaining 
the inclusion of the cost of packing materials in the taxable turnover of the assessees. 


The last question is, whether the assessees were entitled to the rebate they claim- 
ed. Rule 5 (1) (i) of the Turnover Rules entitles an assessee to deduct from the 
assessable turnover the excise duty if any paid by the dealer to the Central Govern- 
ment in respect of the goods sold by him. Earlier we pointed out that the assessee has 
a licensed warehouse in which the tobacco he has purchased is bonded till it is issued 
for use, and that before it is taken out of bond excise duty is paid by the assessee. That 
factually each of the assessees paid excise duty to the Government was never in issue. 
‘The tribunal held: 


We have not been shown the basis on which the Tribunal came to the conclusion, 
-that the liability to pay excise duty lay only on the grower of the tobacco. Section 
3 of the Central Excises and Salt Act (Act I of 1944) provides for the levy of excise duty 
-“ in such manner as may be prescribed”. “Prescribed” means prescribed by Rules 
a 
L ee 1 S.T.G. 157. 3 (1960) 2M.L.J. 70 : LL.R, (1960) Mad; 
-2. (1957) 8 S.T.C. 325. 679 : (1959) 11 S.T.C. 278. ia 
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made under the Act (see section 2 (g)). Rule 2 (v) of the Central Excise Rules, 1944, 
defines “duty” as “ duty payable under section 3 of the Act.” Rule 7 runs: 
“ Every person who produces, cures or manufactures any excisable goods, or who stores such 


goods, in a warehouse, shall pay the duty or duties leviable on such , at such time and place and 
to such persons as may be‘designated in, or under the authority of these Rules, whether the payment 


* 


of such duty or duties is secured by bond or otherwise.’ 


We have already pointed out that the stage at which the assessee paid the excise 
duty was when he removed the tobacco from his licensed warehouse to be subjected 
to the manufacturing process to which we have adverted before it was eventually sold 
either in packets or otherwise. Therefore, as a person who stored goods in a ware- 
house he was one on whom rule 7 cast a liability to pay the excise duty. Until he 
paid the excise duty he could not remove the tobacco. So it was in discharge of a 
tax liability imposed on him in the prescribed manner, that is by rule 7, that the 
assessee paid the excise duty. Rule 144 specifically provides that no goods shall be 
removed from any warehouse that is, a licensed wareliouse, except on payment of the 
duty. Rule 140 regulates licensing of warehouses. That each of the assessees had a 
licensed warehouse in which he stored tobacco was never in issue. Rule 19 may also 
be referred to: 

“ The duty shall become chargeable as soon as products have been cured and are in a fit state 
for sale or where the manufacture precedes sale, for manufacture....., ? 

In this case the duty was charged and paid at thé stage when the tobacco was fit for 
manufacture, that is, it was taken out of the warehouse for the purposes of manufac- 
ture. Rule 29 provides : 

“ When the curer sells manufactured products without payment of duty as provided in rule 24, 

both the purchaser of the products and the person into whose, possession the products pass after pur- 
chase shall become liable for the payment of the duty due thereon ; but the curer shall not be absolved . 
from the liability laid upon him by rule 19 until the transfer of ownership has been reported to, 
and acknowledged by, the proper Officer.” 
Thus under the Rules there was a liability imposed upon the assessee to pay the 
excise duty before he removed the tobacco from his licensed watehouse for manu- 
facturing chewing tobacco, The requirements of tule 5 (1) (i) of the Turnover and 
Assessment Rules were satisfied. We reverse the finding of the Tribunal on this 
point, and we direct that the excise duty paid by each of the assesees be excluded from 
the computed taxable turnover of that assessee. He is entitled to the rebate under 
rule 5 (1) (i) of the Turnover and Assessment Rules. 


T.C. Nos. 62 to 65 of 1959 and T.C. Nos. 32 to 34 of 1960 will stand allowed 
to the extent indicated above, and the assessments will be revised accordingly to give 
relief to the assessees with reference to tre excise duty paid by them. T.C. Nos. 49 and 
50 of 1960 and T. C. Nos. 79 and 80 of 1960 will stand dismissed, as the only question 
raised there was the liability to tax of the sales of chewing tobacco in packets effected 
by the assessees, already dealt with in disposing of T.C. Nos. 62 to 65 of 1959. No 
order as to costs in any of these Petitions. 


T.C. Nos, 51 to 53 of 1960 and T. C, Nos. 66 and 67 of 1960 will be posted 
separately for orders as to admission. 


K.LB. Order accordingly, 


33 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Kat.asaM. 


O. Ramadoss Chettiar and others .. Petitloners* 
D. 
S. R. Palanichami Chettiar and others .. Respondents. 


: Madras Hindu Religious and Charitable Endowments Act (XIX of 1951); section 39 (4) and section 18— 
Period of one month—How computed. i ay 


The period of 30 days prescribed under section 39 (4) of the Madras Hindu Religious and Chari- 
table Endowments Act, 1951, for filing an application to the Court to set aside the order of thé Commis- 
sioner is to be computed from the date of the receipt of the order by the aggrieved party, viz., hereditary 
trustee. The section does not contemplate excluding the time taken for disposing of a revision peti- 
tion filed under section 18 of the Act. 


Petitions under section 115 of Act V of 1908 praying the High Court io revise 
the Order of the Court of the Subordinate Judge of Dindigul, dated rath April, 1960 
and made in O.P. No. 24 of 1959. - 


The Advocate-General (V. K. Tiruvenkatachari), T. P. Gopalakrishnan and A: 
Narayanaswami, for Petitioners. 


N. R. Raghavachari, V. C. Srikumar and G. R. Ramanujam and The Government 
Pleader (A. Alagiriswami), for Respondents. 


The Court delivered the following 


jo o Pep aee 1 and 2 in O.P. No. 24 of 1959 on the file of the Sub- 
ordinate Judge, Dindigul, are the Assistant Commissioner, Hindu Religious and 
Charitable Endowments, Madurai, and the Area Committee, Hindu Religious and 
Charitable Endowments, Madurai, through its Chairman, the Assistant 
Commissioner. They are the petitioners in C.R.P. No. 2510 of 1960. Respondents 
3 to 5 in O.P. No. 24 of 1959 are the additional trustees appointed by the 
Commissioner and are the petitioners in-C.R.P. No. 1197 of 1960. The contesting 
respondents in both the Civil Revision Petitions are the hereditary trustees and 
are the petitioners in O.P. No. 24 of 1959. For convenience’s sake, I will refer to 
their ranks in O.P. No. 24 of 1959. se 


Sri Palaniswami Chettiar and Srinivasa Chettiar, who are the petitioners in 
O.P. No. 24 of 1959, are the hereditary trustees of the temple of Srimath Ramalinga 
Sowdambigai Amman at Thevaram. They were functioning as trustees from 15th 
May, 1955. Respondents 3 to 5 were appointed as additional trustees by R.C. No. 
2178 of 1957 dated 2gth May, 1957 (Exhibit B-40). A copy of the order was 
served on the petitioners on 30th May, 1957. On 13th June, 1957, the petitioners 
filed Exhibit B-43, a petition to the Commissioner to revise the order of the Assis- 
tant Commissioner. On 13th July, 1957, the Area Committee passed a resolu- 
tion, Exhibit B-42, ratifying the order of the Assistant Commissioner. After the 
Area Committee passed the resolution, the petitioners preferred another revision 
petition to the Commissioner- against the resolution of the Area Committee. By a 
common order, Exhibit A-17, dated goth July, 1957, the Commissioner dismissed 
both the revision petitions. ‘The Commissioner’s order was received by the learned 
counsel for the petitioners on 14th August, 1957. He applied for certified copies 
of the annexure to the Commissioner’s order on 17th August, 1957. Stamp papers 
were called for on 10th September, 1957 and were furnisbed on 14th September, 
1957. The copies were supplied on 16th September, 1957 and the petitioners filed 
a writ petition No. 783 of 1957 on 24th September, 1957 against the Assistant Commis- 
sioner’s order. On 2oth March, 1959, tke writ petition was dismissed. A copy of 
the order in the writ petition was supplied to the petitioners on 1st April, 1959 and 
O.P. No. 24 of 1959, out of which the present petitions arise was filed before the 
Subordinate Judge on 11th April, 1959. 


*CGR.P. Nos. 1197 and 2510 of 1960. end February, 1961. 
97 (13th Magha, 1882, sekaj 
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The learned Subordinate Judge, after going into the questions of fact and of 
law elaborately, found that the O.P. was in time and that the appointment of 
respondents 3 to 5 was not in the interests of the institution and, therefore, set aside 
their appointment. 


In the revision petitions before me, the learned Advocate-General, appearing 
for respondents 3 to 5, raised several contentions. He submitted firstly that the 
petitioners are not hereditary trustees and as such they are not entitled to file an 
application before the Subordinate Judge under section 39 (4) of the Hindu, 
Religious and Charitable Endowments Act. Secondly, he contended that as the 
petitioners filed the revision petitions before the Commissioner against the order of 
the Assistant Commissioner and the resolution of the Area Committee, and as the 
Commissioner passed orders under section 18, the order of the Assistant Commissioner 
and ofthe Area Committee became merged in the order of the Commissioner, 
and, the petitioners ought to have filed the writ petition and the O. P. against the 
order of the Commissioner. Having failed to do so, the learned Advocate-General 
contended that the’ present O.P. against the orders of the Assistant Commissioner 
and the Area Committee is incompetent. Thirdly, he contended that an application 
under section 39(4) is available to a hereditary trustee against an order passed by the 
Commissioner under section 39 (1) and (2). In the case of religious institutions 
over which the Area Committee has jurisdiction, as in this case, he submitted sec- 
tion 41 alone is applicable, and as section 41 does not provide for the filing of an 
application before Court, the application is not competent. Fourthly, he submitted 
that, in any event, O.P. No. 24 of 1959 in hopelessly barred by limitation. An 
application under section 39 (4) should be filed within 30 days of the receipt of the 
order. In this case, the order of the Assistant Commissioner was admittedly 
received by the petitioners on goth May, 1957. The application under section 39 
(4) was filed only on 11th April, 1959. The petitioners contend that the applica- 
tion is within time because they were prosecuting with due diligence other civil 
remedies against the same parties, and the time taken both before the Commissioner 
and before the High Court should be excluded. The learned Advocate-General 
contends that the time taken by the Commissioner cannot be excluded under sec- 
tion 14 of the Limitation Act. He urges that the time within which an application 
under section 39(4) should be filed is only one month, and the petitioners cannot 
deduct the time that was taken by the Commissioner to dispose of the revision peti- 
tions under section 18 of the Act. He also urged that the Commissioner has dis- 
posed of the revision petitions on merits and as such section 14 of the Indian 
Limitation Act will have no application as the petitions were not dismissed for want 
of jurisdiction or other cause of a like nature. He submitted finally that even if 
the time taken by the Commissioner is excluded, the petition is out of time, in that 
the period between goth May, 1957, the date of receint of notice by the petitioners, 
and 15th June, 1957, the date of the filing of the revision petition to the Commiss 
sioner (15 days), the time taken in applving for a copy of the annexure between 14th 
August, 1957 and 17th August, 1957 (2 days), the time taken for depositing the 
stamps between 1oth September, 1957 and 14th September, 1957 (3 days), the time 
taken for filing of the writ petition from the date of supply of copies, l.e., from 16th 
September, 1957 to 24th September, 1957 (7 days) the time taken from the 
date of obtaining a copy of the order passed in the writ petition (1st April, 1959 
to the date of the application before the Sub-Court (11th April, 1959) (10 oy 
should be excluded ; the time taken in all amounts to 37 days. 


Regarding the first contention of the learned Advocate-General that the peti- 
tioners are not hereditary trustees, Mr. G. R. Ramanujam, learned counsel appearing 
for respondents 1 and 2, fairly conceded that the Board has in paragraph 7 of its 
written statement accepted the petitioners as hereditary trustees. Regarding the 
second contention that the order of the Assistant Commissioner and the Area 
Committee has become merged in the order of the Commissioner and that the writ 
petition and the petition before the Sub-Court should have been against the 
Commissioner’s order, it has to be noted that the Commissioner as well as the High 
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Court in the writ petition did not interfere with the order passed and, therefore, 
there is nothing to prevent the petiticiners from pursuing their remedies against the 
original order, if they are within time. Regarding the third contention of the learned 
Advocate-General that in a case where additional trustees are appointed under sec- 
tion 41 of the Act, no right is available to the hereditary trustees to file a petition 
before the Court as in section 39(4), in a decision in Balasundara Mudaliar v. The 
Area Commitiee, H.R.@C. North and South Arcot at Cuddalore’, Rajagopala Ayyangar, J., 
(as he then was) has held that the provision for resorting to civil Court under 
section 39(4) is applicable to orders of the Area Committee under section 41 read 
with section 39 of the Act. The learned Advocate-General submits that the above 
decision requires re-consideration, But it is unnecessary to pursue the point further, 
because of the view I am taking regarding the question of limitation in the case. 


On scrutinising the various dates, I find that the application under section 39 w 
is barred by limitation. Section 39(4) provides that were the Commissioner by 
order appoints a non-hereditary trustee or trustees, the hereditary trustee or trustees 
may within 30 days of the receipt of the order, file an application to the Court to 
set aside or modify such order. The section as such does not make any provision 
for excluding the tıme taken for disposing of the revision petitions filed before the 
Commissioner under section 18 of the Act. Mr. N. R. Raghavachariar, the 
learned counsel for tte respondents, contended that the revision petitions before 
the Commissioner were only a continuation of the proceedings before the Assistant 
Commissioner and the Area Committee and as such in calculating the time under 
section 39(4), it is only the date of dismissal of the petitions by the Commissioner 
that should be taken into consideration. He is unable to cite any authority in 
favour of such a proposition. On a reading of the section, I do not find any support 
for the view that the time taken for the disposal of the revision should be ex- 
cluded. In Nagabhushanoyya v. Kotayya*, their Lordships, the learned Chief Justice 
and Lakshmana Rao, J., had to consider the question whether in calculating 
the time for filing a suit under Article 47 of the Limitation Act, the time taken in a 
criminal revision petition before the High Court could be excluded. An order under 
section 145 of the Criminal Procedure Code was passed by the Magistrate on 16th 
January, 1939. The matter was taken up to the High Court by way of revision 
and the High Court dismissed the petition in mine on 15th August, 1939. The suit 
was filed on 26th May, 1942. If the time taken for revision can be excluded, the 
suit having been filed within three years of 15th August, 1939, would be in time, and 
if it cannot be excluded, as the order of the Magistrate was passed on 16th January, 
1939, the suit would be out of time. Their Lordships after considering the various 
authorities held that : 


Their Lordships in conclusion held that if the application for revision is accepted 
and the Magistrate’s order is set aside, his order is no longer the final order ; but 
until it is set aside or modified, it is. ‘Though the above decision relates to a revision 
petition before the High Court against an order under section 145, Criminal Po- 
cedure Code, the reasoning is gegen to the facts of the present case, and I 
respectively follow it. Therefore, the time taken by the pogone in preferring 
the revision petitions to the Commissioner should be excluded. In this view, it is 
unnecessary to consider the other objection of the learned Advocate-General that 
the revision petition was not dismissed by the Commsisioner due to any defective 
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jurisdiction or other cause of a like nature in order to attract section 14 of the 
Limitation Act. 

Even if the time taken for the revision petitions is not excluded, the application 
under section 39 (4) is out of time. As already observed, the order of the Assistant 
Commissioner was served on the petitioners on goth May, 1957 and the revision 
was filed on 15th June, 1957. Two days were taken for filing a copy application 
and three days were taken for depositing stamps. From the date of obtaining the 
copies to the filing of the writ petition, there was a delay of seven days and from the 
date of obtaining a copy of the order in the writ petition to the filing of the 
application under section 39(4), there was a delay of ten days. The time taken, 
as I have already pointed out comes to 37 days. The learned Subordinate Judge 
has excluded gth and roth April, 1959, as they were holidays. Under section 4 of 
the Limitation Act, where the period of limitation prescribed expires on a date 
when the Court closes, the suit may be instituted on the date when the Court 
reopons,. If the goth day fell on the gth or 10th April, 1959, those days might have 
been excluded. But, as I pointed out already, more than go days had elapsed 
before the gth April, 1959. In the circumstances, even if the time taken in pre- 
ferring the revision to the Commissioner is excluded, the application under section 
39 (4) is out of time. 


Mr. N. R. Raghavachariar, learned counsel for the petitioners, finally con- 
tended that even if the application was barred by limitation, this is not a case for 
interference under section 115 of the Civil Procedure Code. He relied on a de- 
cision of the Supreme Court in Keshardeo Chamria v. Radha Kissen Chamriat, He 
also cited the decision of the Privy Council in Venkatagiri Ayyangar v. Hindu Religious 
Endowments Board, Madras*. I am of the view that the above two decisions are not 
applicable to the facts of the present case. In this case, for the civil Court to 
get jurisdiction, the application against an order of the Commissioner should be 
filed by the hereditary trustee within go days. If the application is not filed within 
time, the Court will have no jurisdiction to entertain the application. The order 
of the lower Court is therefore without jurisdiction and is liable to be set aside under 
section 115 of the Code of Civil Procedure. 


In the circumstances, I hold that the order of the lower Court holding that 
the application under section 39 (4) is within time is erroneous. The petitions are 
allowed but without costs, 

R.M. — Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN, 
Mohanambal Ammal .. Petitioner* 
v. 
Selvanayaki Ammal .» Respondent. 
Madras City Tenants’ Protection Act (III of 1922), section 4 (2)—Order under determining the compensation 


—When could be made. 


The stage at which the Court is called upon to determine under section 4 (2) of the Madras City 
Tenants’ Protection Act, the amount of compensation payable for the superstructure, is the date on 
which the Court comes to the conclusion that the landlord is entitled to vacant possession. The Act 
does not contemplate an order determining compensation and directing its payment at any point 
of time anterior to the final determination of the ejectment application itself. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the decree of the Court of Small Causes (IIT Judge) Madras, dated 21st September, 
1959 and passed in Ejectment Suit No. 220 of 1953. 


N. Gopalakrishnan, for Petitioner. 





(1953) 1 M.L.J. 100: 66 L.W. 188: 2. (1949) 1 M.L.J. 505: I.L.R. (1950) Mad. 
Se 633 : (1953) S.C.R, 136 (8.G.). 1:LR, 6 I.A. 67 (Pc. ) 
QRP, No. 35 of 1960, 24th February, ee 
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K. Srinivasan and K. Shanmugham, for Respondent. 
The Court made the following 


Orvrr.—The petitioner was the defendant in Ejectment Suit No. 220 of 1953, 
on the file of the Court of Small Causes, Madras, an application under section 41 
of the Presidency Small Causes Courts Act; and this application appears to 
have been dragged on till 1958, by reason of certain proceedings between the same 
parties in relation to the tenancy in the City Civil Court, Madras. Apparently the 
petitioner-tenant’s contention in that City Civil Court action failed. Thereafter, 
this application under section 41 was taken up for disposal. It would appear that 
during the pendency of this application a petition was filed by the tenant-defendant 
for valuing the superstructure under the relevant provisions of the City Tenants’ 
Protection Act. This was done by the appointment of a Commissioner, and on the 
19th of August, 1958, the third Judge of Court of Small Causes, Madras, made an 
order in these terms :— 

“ The Petition is accordingly allowed and the value of the superstructure is fixed at Rs. goo. 
The plaintiff-respondent is granted three months’ time to pay this amount to the petitioner- 
defendant.” 

The application itself came up for final disposal only on the 21st day of 
September, 1959, when, after going into merits of the case, the 3rd Judge of the 
Court of Small Causes, Madras, granted a decree for possession, and directed the 
defendant to surrender vacant possession on 21st November, 1959. It is against 
this order that the present Revision Petition has been filed. 


The principal point that has been argued by the counsel for the petitioner- 
tenant is that the Court having passed an interim order within the meaning of sec- 
tion 4 (2) of the City Tenants’ Protection Act on the roth of August, 1959, granting 
three months’ time to pay the amount of Rs. goo, it should have taken note of the 
failure of the plaintiff to pay the amount within the time stipulated and that the 
consequences of non-compliance with the directions of the Court thereunder must 
entail the dismissal of the application under section 4 (4) of the Act. 


It is conceded on behalf of the respondent-petitioner before the lower Court 
that, of the sum of Rs. goo found to be the value of the superstructure, which the 
tenant was entitled to be paid as compensation Rs. 664 was deposited in Court 
on 27th October, 1958, and the balance of Rs. 236 was not deposited till 17th 
December, 1959, that is, within three months after the passing of the final order in 
the ejectment application itself. 

It seems to me that the order made on 19th August, 1958 was not an interim 
order within the meaning of section 4 (2). What this provision contemplates is that, 
at the time of disposal of the application under section 41 of the Presidency Small 
Causes Courts Act, in which “ the landlord succeeds ”, the Court shall ascertain 
the amount of compensation payable. It is quite clear that the stage, at which 
the Court is called upon to determine the’ amount of compensation is the date on 
which it comes to the conclusion that the landlord is entitled to vacant possession 
of the premises, and it is at this stage that the Court is under a duty to pass what is 
called an interim order declaring the amount so found due, and directing its pay- 
ment within three months from the date. This obviously amounts to a conditional 
order in the sense that, if the amount is deposited as directed the landlord would be 
entitled to vacant possession, and, if he fails to make the deposit his application for 
ejectment would stand dismissed. ‘The provisions of the Act do not contemplate 
an order, determining compensation, and directing its payment at any point of 
time anterior to the determination of the ejectment application itself. Even an 
application proceeding from a party, plaintiff or defendant is uncalled for in a 
matter which comes within the scope of section 4 (2) of the City Tenants’ Protection 
Act. The Court is under a mandatory duty in such cases to determine the com- 
pensation and make an order in terms of the section. It is clear, therefore, that the 
order dated the 1gth August, 1958, when the Courts had not thought fit to come to 
a decision as to the right of the plaintiff-landlord to vacant possession, was wholly 
beyond the jurisdiction of the Court. 
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The proper order under section 4 (2) of the Act is one made when the Court 
decides that the landlord is entitled to a decree for vacant possession. The order 
that was made in this applications, the one dated 21st September, 1959, did not in- 
corporate any determination of the compensation or its payment into Court, as 
required by section 4 (2). At the stage of disposal of the application for eviction, 
this matter appears to have been completely lost sight of by the trial Judge. It is 
clear, therefore, that the Court has failed to discharge a duty that has been 
statutorily laid upon it. 


The result is that the order of the lower Court has to be set aside, and the suit 
remanded for determination afresh of the only surviving question of the quantum 
of compensation payable to the defendant and for passing orders in terms of sec- 
tion 4 (2). Whether the quantum of compensation, already determined in 1958, 
is to prevail or is to be determined afresh, is a matter for the lower Gourt to decide. 


The petition is allowed. No order as to costs. 
R.M. : — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. Justice KUNHAMED Kurri. 


Abdul Muthaliff ..  Petitioner* 


U. 
Saidoon Bibi - .. Respondent. 

Madras Cultivating Tenants’ (Payment of Fair Rent) Act (XXIV of 1956), section 15—Exemption 
under—Land used during the period for raising betel uines—Test. 

The exemption of any land under section 15 of the Madras Cultiváting Tenants’ (Payment of 
Fair Rent) Act, 1956 from the operation of the Act would come into play ony if the land is used for 
raising the crops mentioned therein during the period when such land is used for raising as main crop 
betel vines, etc. The expression “ during the period ” could have reference only to the period when 
such crops are actually raised and not to the initial period of the lease. There is nothing under the 
Act precluding a tenant from using his holding for cultivation of any kind of crop provided it is agri- 


cultural or horticultural. Where it is established that only paddy is being cultivated in a land, the 
mere fact that at an earlier period the land was used for cultivation of betel vines will not take the 


land out of the provisions of the Act : 

Petition under section 11 of the Madras Act XXIV of 1956, praying the High 
Court to revise the Order of the Court of the Rent Tribunal (District Munsif, 
Udumalpet) dated 3rd June, 1959 in R.A. No. 15 of 1958 (R.C.P. No. 40 of 1957, 
Rent Court, Udumalpet). 


- S. Mohan and C. D. Sekkizhar, for Petitioner. 
P. S. Balakrishna Ayyar and P. S. Ramachandran, for Respondent. 


The Court delivered the following 

Jupement:—This Civil Revision Petition arises out of an application filed by 
the petitioner herein under section 9 of the Madras Cultivating ‘Tenants’ (Payment 
of Fair Rent) Act (XXIV of 1956) for fixing the fair rent of his holding comprising 
an extent of 1-03 acres in S, No, 228 and 0-42 acres in S. No. 243-B in Sholamdevi 
village classified as double crop wet land. The Rent Court fixed the fair rent at 
4/5 salagais of paddy per acre for the first crop and 4 salagais of paddy for the se- 
cond crop and 20 bundles of straw for both the crops. On appeal the Rent Tri- 
bunal set aside the order of the Rent Court and dismissed the application holding 
that the land in question is kodikal land used mainly for cultivation of betel vines 
and therefore exempt under the provisions of section 15 of the Act. Hence this Civil 
Revision Petition. 


The short point for consideration is whether the land in question is one used 
for raising as main crop betel vines and is, therefore, exempt from the operation 
of the provisions of section 9 by reason of section 15 of the Act. 


A ei e 


*C.R.P. No. 2138 of 1959. 5th December, 1990. 
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Section 15, so far as it is relevant for the present purpose runs thus :— 


“ Nothing in this Act shall apply to any land during the period when such land is used for raising 
as main crop, sugarcane, plantain or betel vines.” 
The petitioner has been a lessee of the lands from 1954 and the evidence is 
that even after the lease, he has been cultivating the land only with paddy crops. 
It would appear that a prior tenant, one Chakrai Kader Rowther used to cultivate 
the land with betel vines. The Rent Court on a discussion of the evidence on both 
sides found that the case does not fall under section 15 of the Act. The Rent Tri- 
bunal, on the other hand, took the view that inasmuch as the tenant intentionally 
cultivated the land with paddy crops and converted the land into a regular paddy 
field in order to claim the benefit of the Cultivating Tenants’ Protection Act his 
conduct lacked good faith and that since the land is only kodikal land used for 
cultivation of betel vines, it should be deemed to be only betel vines land coming 
under the exemption contemplated by section 15 of the Act. 


It is common ground that after the petitioner became a lessee he has been 
cultivating the land only with paddy, though there is evidence to show that formerly 
the land was used for raising betel.  ‘‘ Cultivation ” as defined in the Madras 
Cultivating Tenants’ Protection Act (XXV of 1955) means the use of lands for 
the purpose of agricultural or horticultural. So far as I am able to see there is nothing 
in the Madras Act XXIV of 1956 to preclude a tenant from using the holding for 
cultivation of any kind of crop provided it is agricultural or horticultural. If the 
use is not for purposes agricultural or horticultural, the landlord has a remedy under 
section 3 of the Madras Act XXV of 1955. Again under section 6 of the Madras 
Act XXIV of 1956, where in respect of any land fair rent has been fixed, it would 
be open to either party to apply to the Rent Court for refixing of fair rent after a 
rs of 5 years. In the circumstances, the observations of the Rent Tribunal 

at: 


“Tf the tenant might have cultivated or acted properly, according to his lease contract, at the 
time of the filing of the petition, it would be betel vine land coming under the exemption under section 
15 and he could not have filed the petition for fixation of fair rent at all” 
on which he appears to have rested his conclusion in this case are beside the 
point. There can be no doubt on the evidence on record that the land is now being 
used for raising paddy crops. Exemption from the operation of the Act in respect 
of a particular holding would come into play only if any land “ during the period 
when such land is used for raising as main crop betel vines”. The words “during the 
period ” in section 15 has not been defined in the Act to give them a special meaning. 
On the plain language, they can have reference only to the period during which 
such of the crops as are contemplated under section 1 5 are raised and not necessarily 
to the initial period of the lease. As I pointed out there is nothing in the Act preclud- 
ing a cultivating tenant from raising one crop rather than another provided it is 
of an agricultural or horticultural nature. Nor can he be denied the right to get fair 
rent fixed under the Act in respect of his holding, the said right being notwithstan- 
ding any agreement between a land-owner and the cultivating tenant.or any 
decree of a Court. On the facts of this case, I am inclined to agree with the Rent 
Court that the exemption under section 15 of the Act is not applicable and hold 
that the reasoning of the Rent Tribunal to bring the case under the said section 
15 is untenable. f 


„ In the result the Civil Revision Petition is allowed, the order of the Rent 
Tribunal is set aside and the Order of the Rent Court is restored with costs of 
the petitioner, throughout. 


R.M. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Jusrice JAGADISAN AND Mr. Jusmice Katasam. 


A. S. P. A. Arumuga Chettiar and another -» Appellants* 
v 


Kuppuswami Chettiar .. Respondent, 
Deeds—Construction—Release deed—If and when could be construed as conveyance. 


Even though a deed may be styled as a ‘ release deed ’ if the intention to transfer any right of the 
executant in the subject-matter of the deed is clear, the document could be treated as a conveyance 
effectively transferring the rights ot the executant. 

_ Appeal against the decree of the Court of the Subordinate Judge, Vellore, in 
Original Suit No. 25 of 1955. 
T. K. Subromania Pillai, for Appellants. 


T. R. Ramachandran and V. S. Ramakrishnan, for Respondent. 


The Judgment of the Court was delivered by 

Kailasam, 7.—This appeal arises out of a suit instituted by the plaintiff against 
the appellants herein for setting aside a registered release deed dated 25th February, 
1952 executed by the plaintiff in favour of the defendants and for declaring that 
the same is void and inoperative, and for directing the defendants to deliver 
possession of the properties and for accounts. 


The appellants (defendants) are the grandsons of one A. S. Ponnuswamy 
Chettiar by his son Kannappa Chettiar. One Kannammal’s father, Kumaraswamy 
Chettiar and the said Ponnuswamy Chettiar’s father Subbaraya Chettiar and one 
Arunachala Chettiar were brothers. Arunachala Chettiar died without leaving 
any issues. Kumaraswamy Chettiar had one son Sonachala Chettiar and two 
daughters Bagiammal and Kannammal. Bagiammal died issueless during the 
lifetime of Kumaraswamy Chettiar. Sonachala Chettiar was insane and died 
unmarried. Kannammal became a widow at an early age and she also had 
no issues. The plaintiff claims the suit property through Kannammal, who is his 
father’s brother’s wife. Kannammal died issueless on 1st February, 1952 and the 
plaintiff being the nearest heir became entitled to the properties. At the time of 
her death O.S. No. 24 of 1953, a suit filed by the defendants in January, in the Sub- 
Court, Vellore, for recovery of the suit properties from Kannammal, who was im- 
pleaded as one of the defendants, was also pending. The plea of the appellants 
(plaintiffs in O.S. No. 24 of 1953) was that the properties now in dispute were be- 
queathed by their grandfather Ponnuswami Chettiar in favour of Kannammal on 
gth August, 1931 with a view to save the properties from the wasteful habits of his 
son Kannappa Chettiar and that the bequest was not binding on them. On 25th 
February, 1952 a registered release deed, Exhibit B-1 was executed by the plaintiff 
herein in favour of the defendants. In the release deed Exhibit B-1 it is recited that 
the properties were given to Kannammal by Ponnuswamy Chettiar, that as the 
properties were not given from the plaintiff’s family and as the plaintiff did not 
want any properties, which were not given from his family, though he was the nearest 
reversioner, he was releasing all his rights. This document was registered on 26th 
February, 1952. On 26th February, 1952 the defendants herein (appellants in 
O.S. No. 24 of 1953) filed LA. No. 144 of 1952 stating that they have obtained a 
release deed from the plaintiff and that therefore the properties that belonged to 
Kannammal might be removed from the scope of the suit and that the plaint might 
be modified accordingly. 

The defendants filed O.S. No. 174 of 1953 on the file of the District Munsif 
Court of Tiruvannamalai against a debtor of the estate of Kannammal impleading 
the plaintiff herein as the 2nd defendant. The plaintiff (defendant in O.S. No. 
174 of 1953) filed a written statement which is marked as Exhibit B-2 in this suit. 
eg n 
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The plaintiff contended that the release deed Exhibit B-1 was not a family settle- 
ment but was only a release decd and that the release deed was not supported by 
consideration. The suit out of which this appcal arises was filed on 31st January, 
1955. 

The contention of the plaintiff is that he executed Exhibit B-1 on the representa- 
tion that it was a document which merely clothed the defendants with the authority 
to manage and consolidate the estate on his behalf, that he never intended to 
relinquish his rights in the. properties, that he had never entertained evcn to the 
remotest degree any such idea, that the document was obtained by the defendants 
fraudulently by false representations and deceit, that at the time he subscribed his 
signature to the document he was not aware that the document was a deed of release 
but he believed the representations of the defendant that it was a mere document 
empowering the defendants to manage his estate, that the release deed was not a 
voluntary document executed by the plaintiff of his free will and consent but was 
executed as a result of fraudulent misrepresentation and deceit practised by the 
defendants and their father. 


The case for the defendants is that the properties originally belonged to their 
grandfather Ponnuswamy Chettiar, that he with a view to save them from the waste- 
ful habits of his son Kannappa Chettiar, father of the defendants, executed a will in 
favour of Kannammal of the suit properties and that that bequest was sham and 
nominal. According to the defendants, after the death of Kannammal at the time 
of her karumadhi there was a Panchayat and panchayatdars settled the disputes 
by deciding that the defendants should get all the properties given to Kannammal 
under the will and that the defendants should pay a sum of Rs. 1,500 to one Kumara- 
swamy Chettiar by way of grace, a release deed was executed by the plaintiff in 
pursuance of the panchayat, and, it is false to state that the document was obtained 
fraudulently or by false representation. The defendants also contend that in 
pursuance of this release deed they paid Rs. 1,500 to Kumaraswamy Chettiar and 
the release deed was acted upon. 


The learned Subordinate Judge found that the plaintiff was able to make out 
a case of misrepresentation and held that the plaintiff did not relinquish his rights. 
He also found that Exhibit B-1 was not acted upon and decreed the suit. 


In the appeal before us the learned counsel for tre appellants contends that 
Exhibit B-1, the registered release deed, is a valid document, that it was executed 
and registered by the plaintiff with the full knowledge of its contents, that it was 
acted upon and that it is binding. The rst defendant has examined himself as 
D.W. 1. The defendants have also examined D.Ws. 2 to 5 in support of their case. 
The rst defendant as D.W. 1 deposes that the panchayat decided that the plaintiff 
should execute a release deed and that the defendants should pay Rs. 1,500 to 
Kannuswamy Chettiar. He also deposes to his filing a petition, Exhibit B-4 for 
removal of the properties belonging to Kannammal from the suit O.S. No. 24 of 
1953. He states that in pursuance of the release deed he paid Kannuswami Chetti. 
He deposes that after the panchayat a draft was prepared by vakil Nagaswamy Iyer, 
that he, the plaintiff, P.W. 2 and others went to the vakil and got a draft from the 
vakil, that the plaintiff and P.W. 2 took the draft to Tindivanam Vakil, that after 
some amendment the release deed was executed and that it was registered. D.Ws. 
2 to 5 state that they attested Exhibit B-1. They depose that Exhibit B-1 is a 
release deed and that the plaintiff knew it to be a release deed. D.W. 3 was also one 
of the panchayatdars. He stated that he attended Kannammal’s funeral and 
karumadhi, that the plaintiff was also present, that he settled their litigation, that 
they all went to the vakil to write a document at Tiruvannamalai, that a draft was 
written and given to the plaintiff, that the plaintiff took it to Tindivanam to consult 
his lawyer, that the plaintiff came on the next day to Tiruvannamalai and signed it 
and that the plaintiff knew it to be a release deed. We do not find anything in the 
cross-examination which discredits the testimony of this witness. He was asked 
whether he would give his properties to any one and he stated that he would not 
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give his properties to any one. He stated in cross-examination that though they 
talked that the defendants have filed a suit against others and the plaintiff, they did 
not refer to it in the document. The credibility of this witness is in no way affected 
in cross-examination. As already stated, D.Ws. 2, 4 and 5 are the attestors. D.W. 
4 identified the plaintiff before the Sub-Registrar. They speak to the execution of 
the document by the plaintiff and the fact that the document is a release deed. We 
do not find any grounds for discrediting their testimony. 


On the side of the plaintiff, the plaintiff has examined himself as P.W. 1. He 
has examined P.W. 2 in support of his case. P.W. 2 is an attestor of Exhibit B-1. 
He deposes that as he was passing along the street Kannappa and Vasudeva Chetty 
called him to attest Exhibit B-1, that he asked them why he should attest, that they 
replied that it was a power document and that he did not read Exhibit Ber. In 
cross-examination this witness stated that he did not know what was meant by power, 
that the two persons (obviously meaning Kannappa and Vasudeva Chetty) said 
power, that four or five other persons who were also present, said so. The evidence 
of this witness does not impress us very much. The plaintiff as P.W. 1 states that 
Kannammal died on 1st February, 1952 and that he came for her karumadhi. 
According to him, the defendants, their father Balu Chetty and Gopala Chetty 
stated that the properties should be managed and wanted a document, he 
to give a power document and he did not release his rights. The plaintiff admits 
his signature in Exhibits B-1 and states that Exhibit B-1 was written on 25th February, 
1952 and registered on 26th February, 1952, that he signed the document, Exhibit 
B-1 believing that it was a power document and that only after getting the summons 
in O.S. No. 174 of 1953 he came to know that the defendants got a release deed 
executed from him. In cross-examination he has admitted that he pays income-tax, 
that he filed suits in Cuddalore Sub-Court and in Tindivanam District Munsif’s 
Court, that he has properties in seven or eight villages, that he rides a motor cycle 
and that he had a licence for working as Pawn Broker. When questioned about 
Exhibit B-2, the written statement he filed sn O.S. No. 174 of 1953, he stated that 
he instructed his vakil that Exhibit B-1 was taken from him by fraud and that he did 
not observe if he has mentioned in the written statement. He denied any panchayat 
or his going to Vakil Nagaswamy Iyer. 

On the evidence it is very clear that plaintiff is a man owning considerable 
properties and is capable of managing his own affairs. He is an income-tax assessee 
and has filed several suits in Cuddalore Sub-Court and Tindivanam Munsif’s Court. 
He has a licence for working as a Pawn Broker. With such considerable experience 
of the world the burden is very heavily on him to explain how he signed and got 
registered Exhibit B-1 without knowing its contents. The attestors and one of the 
panchayatdars support the defendant’s case that the plaintiff executed the document 
Exhibit B-1 knowing it to be a release deed. On the very same day, i.e., on 26th 
February, 1952 the defendants have filed Exhibit B-4, exhibited in I.A. No. 144 of 
1952 in O.S, No. 24 of 1953 stating that they have obtained the release deed from 
the reversioner of Kannammal, who claimed title to the properties and prayed for 
the release of the properties of Kannammal from the plaint. In the written state- 
ment filed by the plaintiff in O.S. No. 174 of 1953 he states that Exhibit B-1 is not a 
family settlement but a release deed and that the release deed is not supported by 
consideration. In the written statement he does not allege that he executed Exhibit 
B-1 thinking that it was a power document and that he did not know the contents 
of the document. Apart from his own interested evidence and that of P.W. 2, there 
is nothing to prove that he executed the document Exhibit B-1 thinking that he was 
executing a power document. 

It is no doubt strange that the plaintiff should relinquish his rights to property 
worth about Rs. 20,000 or Rs. 25,000 without any consideration ; but that one 
circumstance cannot by itself establish that the plaintiff did not know that Exhibit 
B-1 was a release deed when he signed. As it is recited in Exhibit B-1, the plaintiff 
might have released the rights in the properties, because originally the properties 
did not belong to his family. The plaintiff himself was very rich. The suit in 
O.S. No. 24 of 1953 in which the will in favour of Kannammal was questioned wag 
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also pending. In the circumstances it cannot be said that the release deed is 
unnatural, 


The learned Subordinate Judge observes that the defendants cannot explain why 
the plaintiff released his rights to the properties and that there is no reference to 
the panchayat and its decision in the recitals in Exhibit B-1. The absence of reci- 
tals about the panchayat in Exhibit B-1 by itself cannot disprove the panchayat. It 
may be that at the time of drafting the release deed they did not think it necessary 
to include these recitals. The learned Subordinate Judge posed the question 'whe- 
ther it was a fair document and proceeded on the basis that the defendants should 
prove that the transanction was above board. We are of the view that the burden 
is on the plaintiff to prove that when he executed the document he did not know 
that it was a release deed. The learned Subordinate Judge finds that the plaintiff 
is a person capable of managing his own affairs and is able to follow his vocation in 
life, and if he executed Exhibit B-1, it should have been only for the management 
and not for relinquishing his rights. We agree with the findings of the learned 
Subordinate Judge that the plaintiff is a person capable of managing his own affairs 
and to follow his vocation in life, but we do not agree with his conclusion that Ex- 
hibit B-1 should have been executed only for the management and not for relin- 
quishing his rights. The learned Subordinate Judge was in error in attaching un- 
due importance to the fact that the release deed was not supported by consideration 
and that there is no convincing explanation as to why the plaintiff should release 
his interest in substantial properties. As pointed out by us earlier, it is necessary 
to establish that the plaintiff signed Exhibit B-1 without knowing its contents. 


The learned counsel for the plaintiff-respondent contends that even if Exhibit 
B-1 is held to have been executed by the plaintiff knowing its contents it will not be 
valid as a release deed. He submits that the release deed is not supported by any 
consideration and a release to be effective must be in favour of a person who has 
already a right and that the effect of a release should be to enlarge the already 
existing right and will not have the effect of transferring title. The learned counsel 
relied on a decision of a Bench of this Court reported in S.P. Chinnathambiar v. V.R.P. 
Chinnathambiar!, The case was an appeal from the Special Tribunal under section 
51 of Madras Act XXVI of 1948. The Zamindar of Sivagiri relinquished the 
impartible zamindari of Sivagiri in favour of his two sons. The relinquishment 
deed provided that the zamindar relinquished the zamidari and his right in favour 
of the remaining members of the coparcenary and declared that the eldest son would 
become presently the holder and proprietor of the said impartible zamindari and 
that he had no further right in the said impartible estate. Their Lordships at page 
391 of the judgment observe as follows :— 


“ If therefore the first appellant had no title to the property at the time of the renunciation 
except the off-chance of succeoding by survivorship to the estate after the death of his father, the renun- 
ciation or relinquishment under the deed would not clothe him with any title to the property. Re- 
nunciation must be in favour of a person, who had already title to the estate, the effect of which is 
only to enlarge the right. Renunciation does not vest in a person a title where it did not exist and 
therefore the deed would be inoperative to make the first appellant the owne: of the impartible estate 
of Sivagiri.” 

Their Lordships were considering the case of a relinquishment of an impartible 
estate. The relinquishment of an impartible estate is prohibited under the 
Court of Wards Act. Their Lordships er observe : 

“Tf on the other hand the document conveys or transfers property, it will be hit at by section 
of the Court of Wards Act. The learned counsel for the first appellant therefore did not conten 
that the document constitutes a deed of transfer though it was the view taken by the Tribunal. It is 


unn for use to express any opinion whether the document in fact conveys any title as the first 
appellant did not contend before us that it did convey title to him.” 


It is very clear from the decision that their Lordships were not considering the re- 
lease deed as a deed of transfer and as such cannot be an authority for this case. 
The learned counsel for the respondent also relied on a decision reported in Hutchi 


von 


I, (1953) 2 MLJ. 387. 


mace 
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Gowder v. Bheema Gowder'. The facts of the case are: The plaintiff and the defen- 
dant entered into an agreement on 13th September, 1946, that the vendor will execute 
and register a proper and valid conveyance. In July, 1949, the plaintiff-vendee 
and the arie pE a agreed that in the place of the conveyance he would ` 
execute a release deed. On goth October, 1949, the vendor executed a release 


deed but he defaulted in getting the deed registered. The release deed contained 
a clause 


“ the releasor hereby assures and declares that, whenever called upon by the releasee the relea~ 
sor will do sign and execute the deeds and writings for better securing the estate.” 
The vendee filed a suit on 30th October, 1952, praying for a decree directing the 
vendor to execute and register a deed of release or in the alternative an instrument 
of conveyance. At page 337 their Lordships observe : 

“ The plaintiff’s learned counsel in the lower Court appears unfortunately to have failed to tell 
the learned Subordinate Judge that a release deed would not be effective to transfer title........ 
Title to that share could hence be acquired only by a proper deed of conveyance or by adverse 
possession........ In order that title to the estate might be secured to him, it was necessary that he 
should havea proper deed of conveyance.” 

These observations are relied on by the learned counsel for the respondent to sup- 
rt his case. The release deed in that case was invalid as it was not registered. 
at would have been its effect if it had been registered, did not arise for considera- 
tion, Exhibit B-1 specifically states that the plaintiff has no right at all in the pro- 
perties as well as outstandings belonging to Kannammal and that the defendants 
will be entitled to enjoy the properties without any objection whatsoever and with 
all rights. The effect of this deed is to operate as transfer of whatever rights the 
laintiff had to the defendants. In Doraiswami Pilla :v. Chinnia Goundan*®, their 
Lordships observed that a document, though styled as a release deed, can be treated 
as a conveyance if it appears clearly that the intention of the executant of the docu- 
ment was to transfer his rights. In that case the plaintiff brought a suit for redemp- 
tion of a mortgage executed by the widow of the last male owner, alleging that he 
was the son of a person adopted by the widow. The defendants in their written 
statement questioned the legality of the adoption of the plaintiff’s father, where- 
upon the plaintiff obtained a conveyance of all his rights from the person who, but 
for the adoption, would be the heir of the last male owner on the death of the widow 
in the year 1902. The release deed was executed in favour of the plaintiff by the 
person who was the heir of the last male owner on the death of the junior widow in 
1902, if there was no adoption of the plaintiff's father. That document was entered 
into between the plaintiff who with his father before him, had been in possession 
of the estate for a great many yedrs on the footing of the adoption and the person 
who was entitled to succeed in 1902 if there was no adoption. By that document 
the heir released all his rights in favour of the plaintif. The Subordinate Judge 
held that the release deed does not purport to be and is not a conveyance. Their 
Lordships at page 261 of their judgment observe as follows : 


“The word used is ‘ release’ but the intention to transfer an rights which the executant of the 
document has is clear and we see no sufficient reason why it should not be treated asa conveyance,” 


We respectfully agree with the above decision which is an authority for the pro- 
position that even though the word ‘ release ’ may be used, if the intention to transfer 
any rights which the executant of the document had is clear, the document can 
be treated as a conveyance. Therefore, we find there can be no objection to 
treat Exhibit B-1 as a deed of conveyance efectively transferring title to the 
first and second defendants. Further, we are of opinion that the plaintifi after 
executing Exhibit B-1 is disentitled to sue, having given up his rights in the 
property. In the circumstances we set aside the judgment of the learned Sub- 
ordinate Judge and allow the appeal with costs throughout. 


R.M. Appeal allowed. 


1. (1939) 2 ML.J. 324. a. (1917) 34 M.L.J. 258. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN. 
The Indian Bank, Ltd., Madras .. Applicant" 


v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 8, Proviso, (before (1956) amendment)—Scope—Claim for deduc- 
tion of entire interest paid by the bank on fixed depoits under section 10 (2) (ii) or (2) (xv) —Taxabuityp—Whether 
the deposit on which interest was paid by the bank amount to “ capital borrowed or money borrowed for ihe bürbose of 
investment’. Š 

In the case of a bank, the deposit it receives in the normal course ofits business would be 
monies borrowed for the purpose of the banking business it carries on. It would be capital borrowed 
within the scope of section 10 (2) (iii) of the Income-tax Act. Where section 10 (2) (iii) applies 
to the interest paid on such deposits, the application of the general provision in section 10 (2) (xv) 
would stand excluded. 


Even if the bank had acquired the Mysore Securities from out of the funds on which interest 
charges were paid in the year of account 1951-52, the fact that the income from the Mysore Securities 
was not taxable did not make the interest charges any the less trading exepnses of the Bank, expenses 
for the deduction of which, in computing its business income section 10 (2) (iii) provides. 


No portion of the interest paid in 1950 was on money borrowed for the purpose of investment in 
securities within the meaning of the Proviso to section 8 of the Act. Where interest chargcs are to 
be deducted under section 10 (2) (iii) there can be no apportionment on the basis, that a portion of 
the income resulting from the trading activities of the assessee was tax free. Hence the entire 
“ interest paid by the Bank in the year of account 1951-52” is a permissible deduction under section 
10 (2) (ii) of the Act. 

Case-law discussed. 

Chellappa Chettiar v. Commissioner of Income-tax, (1937) 1 M.L.J. 351 : I.L.R. (1947) Mad. 734 : 
5 LT.R. 97, followed. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench ‘ A’ under section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) 
in R.A.No. 351 of 1958-59 (I.T.A.No.2820/57-58-Assessment year 1951-52 on its 
file for decision on the following question of law viz., , 


“ Whether on the facts and circumstances of the case the Bank was entitled to claim the deduction 
of the entire interest paid by it on fixed deposits, either under section 10 (2) (iii) or 10 (2) (xv) ? ” 


R. Venkataraman, for Applicant. 
S. Ranganathan, for Special Counsel for Income-tax on behalf of the Respondent: 
The Judgment’ of the Court was delivered by 


Rajagopalan, 7.—The relevant facts were never in dispute. The year of account, 
with which we are concerned in this reference ended on 31st December, 1950. The 
corresponding assessment year was 1951-52. The assessee Bank paid to its consti- 
tuents in the year of account Rs. 25,91,565 as interest charges on the various de- 
posits received by the Bank in the normal course of its banking business. No amount 
was borrowed in that year or in the past for the express purpose of buying securities 
or investment in securities. In the course of its normal banking business the Assessee 
Bank bought, held and sold securities including Mysore securities the income from 
which was tax-free. The interest, it received on all the securities it held was brought 
to account as receipts. ‘The money deposited by the constituents as well as the securi- 
ties bought and held by the Bank thus constituted the stock-in-trade of its banking 
business. Up to the assessment year 1951-52 the entire interest charges paid by 
the Bank were deducted, apparently under section 10 (2) (iii) of the Income-tax 
Act, in computing its taxable income, and no attempt was made to apportion those 
charges on the basis that a portion of the monies borrowed by the Bank had been 
utilised for the purchase of or investment in securities, the income from which was 
tax free. In the year of account 1950, the Bank received in the usual course inte- 
rest on the Mysore Government Securities it held, which interest was tax free. In 
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the same year it sustained a loss of Rs. 6,616 in the sale of some of these Mysore 
Securities, That was allowed as an item of expenditure under section 10 (2). Out 
of the total sum of Rs. 25,91,565 paid in the year of account as interest charges, a 
sum of Rs. 2,80,194 was apportioned by the Department as the interest payable on 
the portion of the borrowed monies, that is, deposits of various kinds, computed 
and deemed to have been utilised for the purchase of these tax free Mysore Securi- 
ties, The average value of the holdings in the Mysore Securities in the year of 
account was worked out at a little less than two and a half crores of rupees. The 
Department took the view, that nothing should be deducted under the Proviso to 
section 8 of the Act if it was interest paid on monies borrowed for investment in 
tax free securities, that is, securities interest on which was exempt from liability to 
income-tax under the provisions of the Act. Rs. 2,80,194 was therefore disallowed 
in deducting the interest charges of the year. That disallowance was confirmed by 
the Appellate Assistant Commissioner and by the Tribunal to -wbom the Assessce 
Bank successively appealed. 


The Tribunal referred the following question to this Court under sectioh 66 
(1) of the Act: 

“c Whether on the facts and circumstances of the case the Bank was entitled to claim the 
deduction of the entire interest paid by it on fixed deposits, either under section 10 (2) (iii) or 
10 (2) (xv) ?” = 

The relevant portion of section 8, as ıt stood in the assessment year 1951-52 
with which we are now concerned was: 


“ The tax shall be payable by an assessee under the head ‘ interest on securities ’ in respect of 
the interest receivable by him on any security.......... 


provided that no income-tax shall be payable under this section by the assessee in respect of 
any sum deducted from .such interest by way of commission by a banker realizing such interest on 
behalf of the assessee or in respect of any interest pyable on money borrowed for the purpose of invest- 
ment in the securities by the assessee..........22.00- a 


The Finance Act, 1956 amended section 8 with effect from 1st April, 1956. For 
the words in the First Proviso to section 8 


“in respect of any sum deducted from such interest by way of commission by a banker realizing 
such interest on behalf of the assessee’ ” 


the Finance Act substituted 


“in respect of any reasonable sum expended by him for purposes of realizing such interest.” 


We have referred to this amendment merely for the sake of completeness, though it 
has no bearing on the determination of any of the questions at issue. The Finance 
Act of 1956 added an Explanation to section 8 consisting of sub-clauses (a) and (b). 
Sub-clause (b) of the Explanation, which is relevant for our purpose, ran : 


“ In the case of a banking company.............. 


(6) money borrowed shall include monies received by way of deposits and that amount which 
bears to the amount of interest ayable 6n monies borrowed the same proportion as the gloss receipts 
from interest on securities (inclusive of tax deducted at source) chargeable to tax under this section 
bears to the gross receipts from all sources which are included in the profit and loss account of the 
company, shall be deemed to be interest payable on money borrowed for the purpose of investment 
in the securities by the assessee, and the amount of such interest for which allowance is due under sub- 
section (2) of section 10 shall be reduced correspondingly.” 

The position thus was that even in the case of a banking company there was 
no express statutory provision for any apportionment of interest payments before 
Explanation (b) was added to section 8 in 1956. , Nor was there any express provision 
for apportionment on the distinction between securities the interest on which was 
liable to be taxed and securities which were tax free. The Courts, however, held 
that monies borrowed for purposes of investment in tax free securities lay outside 
the scope of the Proviso to section 8. 


The Departmental instructions in force in the relevant assessment year ran . 


‘When a Bank or other concern engaged in business similar to that of a Bank receives depoisits on 
account of loans in the course of its business and invests the money so borrowed as occasion arises 
the entire interest on such borrowings will be allowed as a deduction against its entire income liable 
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to tax without attempting at allocation of the borrowed money to investments in tax free and other 
securities, When, however, there is a definite proof (mot a mere inference) that a certain sum 
was specifically borrowed by a Bank or similar concern for the purpose of investment in tax-free 
securities and has been so invested, the imterest on money so borrowed will be set off against the 
interest on the tax free securities only.’ 


The Proviso to section 8 is a specific provision for the deduction of interest paid 
on monies borrowed for investment itt securites. While section 10 (2) (iii) is a specific 
provision for deduction of interest paid on monies borrowed for purposes of the 
business of the assessee, section 10 (2) (xv) is a general provision for deduction of 
expenses incurred by an assessee wholly and exclusively for his business. The learned 
counsel for the assessee claimed that interest paid by a bank on the deposits it receives 
in the usual course of its banking business fell not within the scope of section 10 (2) 
(iii) but within that of section 10 (2) (xv). The further contention was that if 
deposit did not constitute capital borrowed within the meaning of section 10 (2) 
(iii) it could not be money borrowed within the scope of the Proviso to section 8 as 
as it stood before it was amended in 1956 by the addition of the Explanation. WE 
are unable to accept the contention, that the deposits received from its constituents 
did not constitute borrowed monies in the hands of a bank. In relation to its consti- 
tuent whose deposit is received the bank is in the position of a debtor, subject to the 
liability to repay the amount in accordance with the terms of the contract, and also 
subject to the liability to pay the contract rate of interest. In the case of a bank 
the deposit it receives in the normal course of its business would be monies borrowed 
for the purposes of the banking business it carries on. It would be capital borrowed 
within the scope of section 10 (2) (iii). Ifsection 10 (2) (iii) applies to the interest 
paid on such deposits, the application of the general provision in section 10 (2) (xv) 
would stand excluded. 


The real question we have to decide in this case, is, whether the sum in question 
Rs. 2,80,194, represented or must be deemed to represent interest paid on monies 
borrowed by the Bank for purposes of investment in the Mysore securities within 
the scope of the Proviso to section 8 as it stood in the assessment year 1951-52 or 
whether it was but a part of the interest paid on capital borrowed by the Bank for 
purposes of its business within the scope of section 10 (2) (iii). We shall confine 
ourselves to a determination of that question. And we should like to set out even 
at the outset that nothing we say should be construed as an attempt to evolve a 
formula for universal application, in delimiting the respective fields in which Proviso 
to section 8 and section 10 (2) (iii) operate.. 


We have already pointed out that the Bank received its deposits in the usual 
course of its banking business, and that it did not borrow any amount for the express 
purpose of investment in securities in general or in the Mysore Securities with which we 
are concerned now. The monies deposited with the Bank by its constituents merged 
with its general funds, and practically all the monies in the hands of the Bank constitu- 
ted its stock-in-trade or circulating capital. So did the securities which it purchased 
and held from time to time, including the Mysore Securities. The securities were 
purchased for the purpose of the banking business, the Bank carried on and in the 
normal course of its banking business. Whether money borrowed by a bank for the 
express purpose of buying securities as part of its stock-in-trade would make it money 
borrowed for investment in securities within the scope of the Proviso to section 8 as 
distinguished from capital borrowed for purposes of business and therefore within the 
scope of section io (2) (iii) does not arise for consideration in this case, and we should 
not be taken as recording in this judgment any opinion of ours on that issue. All 
that is necessary for us to decide is where the Bank received deposits in the course of 
its normal banking business, and where it purchased securities from its funds which 
included such deposits, neither the original deposit by the constitutent nor that at as 
taken in conjunction with the transaction of purchase of securities can be viewed aè a 
transaction of borrowing money for the purpose of investment in securities within the 
meaning of the Proviso, to section 8 as it stood in the year of assessment 1951-52, 
even if the purchase of the securities was subsequent to the receipt of the deposits 
on which interest was paid. We see no basis for construing the statutory expression 
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in the Proviso, to section 8, as it stood in the relevant year without the statutory 

explanation, 
“ money borrowed for the purpose of investment in securities by the assessee ” to mean “m 

borrowed by th 

borrowed. n 


on 
e assessee who invested in securities his money inclusive of the money that he had 


We emphasise that we are concerned only with an assesee who carried on a banking 

business, and who borrowed money, in the course of and as incidental to - 

ing on his normal banking business, and who independent of the transanctions of 
borrowing, purchased securities, again in the course of his normal banking business, 

If the borrowing and the investment in securities were independent transactions, 

each undertaken in the course of the normal business of the bank, it should be - 
obvious that it would not be a case of borrowing for the purpose of investment in 

securities. It would really be a case of borrowing for the purpose of the busi- 

ness, the banking business. Therefore, neither the receipt of the deposits nor the 

payment of interest on deposits brought the assessee before us within the scope of 
the Proviso to section 8, as it stood before the Explanation was added in 1956, though 

factually the assessee had purchased securities, interest from which, had it been 

taxable, would have to be computed for the purpose of taxation only under section 

8 of the Act. 


This conclusion of ours, based on the language of the Proviso to section 8 before 
the addition of Explanation (b) to section 8 in 1956, is strengthened by the legal fiction 
enacted by that Explanation. What was deemed by implication to be’ money 
borrowed for the purpose of investment in securities was not in fact money borrowed 
for that purpose before the enactment of the legal fiction. But for that legal fiction, 
how can holding of securities purchased, let us assume, in 1949 be correlated to 
deposits received in 1950, and how can the deposits received in 1950 be viewed as 
monies borrowed for the purpose of investment in those securities? It was the 
average holding of the Mysore Securities in the year of account 1950 that was taken 
into consideration for apportioning the interest charges, independent of the date of 
the acquisition of these securities. There was nothing to show that any portion of 
the interest charges paid in 1950 related to deposits that preceded the- purchase of 
the Mysore Securities which the Bank held in 1950. It should be obvious that in 
the case of a bank deposits are of a comparatively short duration. So the interest 
charges incurred in 1950 should normally have related mostly to deposits made that 
year or in the year before. We have said that there was nothing to show that these 
deposits were utilised to purchase these securities. The deposits on which interest 
charges were paid by the Bank in 1950 could not be viewed as money borrowed for 
the purpose of investment in the Mysore Securities held by the Bank in 1950. 


In the absence of direct authority of any decided case, interpreting the statutory 
expression in the Proviso to section 8, “‘ money borrowed for purposes of investment ”’, 
‘we have examined its scope on the language of the statute. We shall now examine 
the cases to which we were referred, to show that we could find nothing in them 
to militate against the interpretation we have placed on that statutory expression. 


In United Commercial Bank, Ltd. v. Commissioner of Income-tax1, the Supreme Court 
reaffirmed that the heads of income in section 6 are mutually exclusive. Therefore, 
in the case of an assessee who carries on a banking business his income from securi- 
ties can be computed and taxed only under that head and under section 8, even 
though the securities form part of the stock-in-trade of the banking business of that 
assessee. But there was no occasion for the Supreme Court to examine in that case 
the scope of the Proviso to section 8 and determine what constituted money borrowed 
for the purpose of investment in securities as distinct from money borrowed for the 


“I.” (1958) S.G.J. 46: (1958) 1 M.LJ. 
{S.C.) 26: (1958) 1 An.W.R. (8.G.) 26: 


35 


32 I.T.R. 688. ` 
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The decision of the Court of Appeal in England was reported at page 541 as 
Hughes (Inspector of Taxes) v. Bank of New Zealand:, The decision of the House of 
Lords confirming that of the Court of Appeal was reported in the same volume at 
page 636 as Hughes (Inspector of Taxes).v. Bank of New Zealand*. 

The relevant facts in the Bank of New Zealand caset, were as follows : A bank 

istered and resident in New Zealand was assessed to income-tax for the year 1927-28 
under Case I of Schedule D in the sum of £ 94,448 on the profits arising from the 
business of its London branch, the assets of which included holdings of tax free secu- 
tities. The tax free securities had all been purchased partly out of the floating capi- 
tal of the branch and partly out of the monies obtained in New Zealand, to borrow 
which it had expended £41,262. In the period in question, these holdings produced 
£ 78, 556 interest. The Court of Ap eal held that this interest receipt was tax 
fee.’ The Court of Appeal further held that though this interest was exempt from 
taxation, the bank was entitled for purposes of assessment to include in its trading 
expenses, to be deducted from profits, the sum of £ 41, 262, as expenses particularly 
attributable to earning it. Lord Wright said at page 566: 


“The which are dealt with here by the Commissioners are interest on the money borro- 
wed and to purchase these particular securities, and it would be a suitable conclusion if that 
could be deducted. . . “The case for the Crown can, I think, be put most forcibly in this way, 


that this particular sum of £78,000 odd is to be taken out of the trade altogether, and treated as if it 
had never been there at all. It can be out of the com tation and along with it the cost of i 
it should also be excluded, and in that way the trade from both points of view would be consid 
as if there never had been any such profits at all. But I cannot find in the Act anywhere any provision 
which would justify any su elimination of a part of the expenses, where, as here, there is only one 
indivisible trade. ....- There is only one trade and we know what are the expenses of 
that trade, and rule g (a) of the Rules applicable to Cases I and II of edule D provide that the 
expenses of the trade, if the “money is wholly and exclusively laid out for the purposes of the 
trade ”, are to be deducted. The result seems to be that the Legislature in the Income-tax Acts has 
expressly provided for certain exemptions and exclusion which will operate when the profits of the 
trade aes bei dealt with under Case I of Schedule D, and has, either inadvertently or by desi 
omitted to e any co: ding provision in respect of any allocation or apportionment of th 
ofthe trade. In other words, when, for the purposes of taxation under edule D, Case I, 
you come to compute the profits, you have to exclude altogether this £78,000 because there is 
according to the view which this Court here takes, express exclusion of these profits, and that reduces 
one side of the computation, but when you come to the other task of ascertaining the enses 
“ wholly and exclusively laid out for the purposes of the trade ”, you are faced with the totai cans: 
and there is no provision for any apportionment. ..... the short result is that I find no means, 
consistent with the language of the Act, of giving effect to this contention of Crown.” 


Greene, L.J., said at page 576: ; 
“ The ent for the Crown on that point is of this nature, that in the account of a tradin 

e out for the purposes of its return under Case I of Schedule D the interest with whi 

we are concerned must, in the first instance, be brought into the account as an item of receipt ; and 


in only that part of the business which is appropriate for the purpose of taxation. That is perfectly 
true, and the reason why the dissection has to be made there is that the statute quite clearly requires 
it and cannot be effective unless it is made. But in this’case I can find nothing m the statute which 
requires this interest to be treated, so to speak, as a trade within a trade. is is really what the 
Crown contends, that in some way this interest which is to be brought into the account as an item 
of receipt is to be taken out of it with some apportioned expenses appropriated to it as though it 
were a trade by itself. Ifthe Legislature had intended that, in my opinion, it should have said so, 
and I am quite unable to construc the language of the relevant exemption clauses—because the sug- 
ested can only arise from an implication from those clauses or a qualification upon them— 
in the way contended for.” 
Romer, L.J., put it thus: 
« Two alternative views may be taken on that question, views which I think I can best explain 
by an illustration. Suppose that a company—a non-resident company trading here—has in a parti- 


1. (1998) 6 1.T.R. 541. 2. (1938) 6 LT.R. 636. 
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cular year trading receipts amounting to £3,000, consisting of £1,000 from War Loan and 2,000 
from other sources, and supposing that its trading expenses, properly chargeable under Schedule B, 
Case I, amount in the year to £ at st nce Of Profits and gains is £2,400. On that sum the 
Crown would be entitled to levy tax, but it will be observed that of that 42 00,£ 1,600 may be said to. 
come from sources of revenue other than the interest of War Loan an i 

Loan, and when the Crown seeks to lay its hand on the £800 for the Purpose of taxing it, the tax- 


words, the result of gan would be to remove from the company’s profit and loss account not the 


whole £1,000 interest on War Loan, but the £1,000 less its proper proportion of the trading expenses 
ofthe company. That is one way of looking at it. The other way of i : 

cation of section 46 at an earlier stage. ‘The application takes place in this way and at this time. 
When the company is drawing up its profit and loas account, or somebody is drawing it up on its behalf, 
the moment that amongst the tradin receipts is put down this £1,000 the company says: “No, that 
must be removed from the account alt er having regard to section 46 because by reason of section 


The principle laid down in Bank of New Zealand case’, sae aa es ied” 
by this Court in Chellappa Chettiar v. Commissioner of Income-tax, Madras.3 The h ote 
runs : 


“ Where a person who is carrying on business as a money-lender borrows money for hi $ 
EE business and lends it out to constituents, and is obliged in the course of his bosine ap eee 
A 1 5 4 


c interest peig by him also on so much of the capital borrowed by him for business 

> the agricultural lands ot in, under section 10 (2) (ili) in computi e profits and 

gains of his money-lending business. He is also entitled to a deduction in respect of i 
and other charges incurred by mam managing and cultivating such lands and 
At pages 109-110 the learned Chief Justice* referred to the decision of the Cout of 
Appeal in the Bank of New Zealand case?, and at page 110, after pointing out that the 
agricultural activities of the assessee were inextricably mixed with and incidental to 
the money-lending business, the learned Chief Justice* observed : 


: z $ es is sec- 
tion ro (2) (iii). Applying the principle laid down in these cases to the facts of this 
case we reach the position, that, even if the Bank had acquired the Mysore Securities 
from out of the funds on which interest charges were paid in the year of account, the 
fact that the income from the Mysore Securities was not taxable did not make the 
interest charges anytheless trading expenses of the Bank, expenses for the deduction of 


i No apportion- 


which, in computing its business income section 10 (2) (iii) provides. 
í 
1. (1938) 6 I.T.R. 636. 734 : 5 LT.R. 97 (S.B.). 


ment is permissible where the deduction is under section ro (2) (ii). 
2. (038 6 LTR. 541. * It must be Mockett, J.—Ed, 


8- (1937) 1 M.LJ. 351 : I-L.R. (1937) Mad. 
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In United Commercial Bank, Lid. v. Commissioner of Income-tax1, the Bank’s income 
from the securities it held was computed under section 8 of the Act, and the net asses- 
gable income under that head amounted to Rs. 23,62,815. The Bank also derived 
income from tax free securities. A loss of Rs. 8,86,972 was ascertained when. its 
-business income was computed under section 10. One of the contentions of the Bank 
based on this Proviso to section 8 was : 

“ Tt was lastly contended by the assessee that it should be allowed a deduction from its interest 
income of not only the interest payable on borrowings which it had invested in taxable securities, but 
also of the interest payable on the borrowings in in securities which were tax-free.” 
‘That contention was negatived. The claim there was by the assessee for an appor- 
tionment of its expenses between its genral business activities and its dealings with 
reference to securities inclusive of the tax-free securities. That claim was rejected, 
and all the expenses were obviously taken into account only for the computation of 
the business income under section 10. In the case before us the claim for apportion- 
‘ment is made by the Department, and We can see no basis in the Act for sustaining 
that claim. 

In Indian Steamship Co., Ltd. v. Commissioner of Income-tax?, the headnote itself is 
sufficiently explanatory of the facts. The assessee, a steamship company, exi 
in a moribund condition till the year 1943-44 and its subscribed capital amounted 
to only about Rs. 3,000. In 1944-45 the assessee decided to launch upon real business 
and obtained the permission of the Controller of Capital Issues for the issue of shares 
and debentures. ‘The Controller however imposed a condition that any sum in excess 
of a certain amount received by the assessee should be invested in Government securi- 
ties, pending actual expenditure on the purchase of ships. The assessee meine B 
invested a certain sum in Government securities and received interest assessable under 
section 8. ‘The assessee claimed that since the money raised had to be invested in 
Government securities by reason of the condition imposed by the Controller the 
debenture interest paid should be deducted under section 8. The Income-tax 
authorities disallowed the claim on the ground that the object of issuing the debentures 
was not to invest the money in securities, but to employ it in the assessee’s business 
and that the condition imposed by the Controller made no difference. The Court 
accepted the view of the Department and held that the assesee was not entitled to the 
deduction claimed. The position of the Bank if anything is better. It cannot be said 
that it borrowed monies that is, it received its deposits, to purchase securities in 
general or tax-free Mysore Securities, independent of the fact to which we have 
already adverted, that there was no connection between the deposits on which 
interest was paid in 1950 and the purchase of these securities. 


The learned counsel for the Department referred to Somasundaram Chetty v. 
„Commissioner of Income-tax*, which was followed by the Bombay High Court in Provident 
Investment Co., Lid. v. Commissioner of Income-tax4, and by the Lahore High Court in 
“Macnabb v. Commisioner of Income-tax, Punjab®. In that case the assessee carried on a 
money-lending business in British India and in Ipoh in the Federated Malay States. 
He borrowed money in Madras and sent it out to Ipoh and used it there as capital 
‘of the business. The interest paid on amounts borrowed in India and remitted to 
Ipoh was claimed as a deduction under section 10 (2) (ii) of the Act. That claim 
-was disallowed. At page 509 the learned Chief Justice however observed : 


“« | . , . in my view “the business”? means the business whose profits are being 
„assessed, moreover, in the year under consideration.” A 


Earlier he had observed : 

“The only reasonable construction of the section is to construe “ capital borrowed for the pur- 
-pose of the business ” as meaning capital borrowed and used for the purposes of the business.” 
Even that test is satisfied in this case. That a particular item of its business income 
ig not taxable does not make it any the less income of the business. We have already 


Neen eee eee eee ee maaa EEUU SSE EES ERIS SS SSS SEES SO SERS SERENE 


I. ee 24 1.T.R. 425. 4. (1932) LL.R. 56 Bom. 92 : 6 1.T.C. 21. 
2. 1953 24 LTR. 448. 5. (1936) 4 1-T.R. 306. ; 
g- (1928) 54 MLL.J. 436 : 2 I.T.C. 505. 
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pointed out that the principle laid down by this Court in Chellappa Chettir v. Gommis- 
stoner of Income-tax?, should apply. 


The lerarned counsel for the Department referred to Commissioner of Income-tax v= 
Madras Provincial Co-operative Bank Lid.*, which was followed by the Bombay High Court 
in Broach Co-operative Bank Lid. v. Commuissioer of Income-tax®, where apportionment was 
permitted. Apart from the fact that these cases dealt with co-operative banks, which 
stood on a footing of their own, they do not help us to determine the question at 
issue, whether any portion of the interest charges paid by the assessee-Bank in 
1950 came within the scope of the Proviso to section 3 of the Act. 


We have held that no portion of the interest paid in 1950 was on money borrow- 
ed for the purpose of investment in securities within the meaning of the Proviso to 
section 8. Ifthe Proviso to section 8 did not apply at all, there can be no question of 
apportioning under that Proviso the interest charges between monies utilised for 
investment in tax free securitiés and monies invested in investment of securities, the 
interest or income from which is chargeable to tax. We have also held that all the 
deposits on which interest was paid in 1950 constituted borrowed capital within 
the meaning of section 10 (2) (iii). Where interest charges are to be deducted 
under section 10 (2) (iii) of the Act, there can be no apportionment on the basis, 
that a portion of the income resulting from the trading activities of the assessee 
was tax-free. There was thus no statutory basis for any apportionment. Once 
again we have to emphasise that, where the deduction has to be under section 10 
(2) (iii) and not under the Proviso to section 8, the fact that the income from the 
Mysore Securities was tax-free was not a relevant factor. Rs. 2,80,194 was also an 
item of admissible deduction under section 10 (2) (iii) of the Act. 


Our answer to the question is that the entire interest paid by the Bank in the year 
of account inclusive of the sum of Rs. 2,80,194 was a permissible deduction under 


section 10 (2) (iii) of the Act. ° 
The assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 
K.LB. —— Reference answered in favour of the 

assesses. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE SRINIVASAN. 


Y. Venkatarama Iyer .. Petitioner 
v 


Asan Mohamed Rowther and others .. Respondents. 
Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 3 and 4—Cultivating tenant sub- 
leasing the lands—Whether outside the Act. 


Under section g (2) (b) of the Madras Cultivating Tenants’ Protection Act, if a tenant sub-leases 
the land he is liable to eviction under section 4 (a) and (b) of the Act for that very reason. The mere 
fact that the tenant has ceased to cultivate the lands by reason of such sub-lease, does not mean that 
he goes outside the scope of the operation of section 4 (a) and (6). 


Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 1956 
read with section 115 of Act V of 1908 praying the High Court to revise the Order of 
the Court of the, Assistant Collector of Pollachi, dated 26th August, 1959 and made 
in C.M.G. No. 9 of 1959. 


A. Ramanathan, for Petitioner. 
S. Mohan and T. Sathiadev, for Respondents. 





I. (1987) 1 M.L.J. 351 : I.L.R. (1937) Mad. 390 : 10 I.T.R. 490. 
734: 5 LTR. 97. g. (1949) 17 1.T.R. 489. 
2. (1943) 1 M.L.J. 46 ; LL.R. (1943) Mad. 
* GR.P. No. 2099 of 1959. 21st April, ah 
(ist day of Visaka, 1883-Saka). 


278 THE MADRAS LAW JOURNAL REPORTS, [1961 


The Court made the following 


Orver.—The petitioner made an application under section 3 (4) (a) of the 
. Madras Cultivating Tenants’ Protection Act for the eviction of the respondents. The 
first respondent was the lessee. The grounds for eviction were that the first respondent 
had defaulted in the payment of rent and had also sub-leased the land to the remaining 
respondents. The learned Assistant Collector found that the first respondent had in 
fact sub-leased the land to the other respondents. Having so found he proceeded to 
hold that since the first respondent had ceased to cultivate the lands he was no longer 
a cultivating tenant and hence was not amenable to any action under the Cultivating 
Tenants’ Protection Act. In the case of the other respondents they being only sub- 
lessees he held they were not cultivating tenants to evict whom the petitioner should 
take proceedings in the civil Court. It is against this order that the landlord has 
moved this Court in revision. 


In so far as the order of the Assistant Collector in relation to the sub-lesses, is 
concerned that is perfectly correct. No relief as against them is available to the 
landlord under the above mentioned Act. 


But in so far as the relief that was asked for against the first respondent is concern“ 
ed, it seems to me that the learned Assistant Collector has misread the provisions of 
the Act. That the first respondent has rendered himself liable to eviction under 
section’3 (2) (b) of the Act is beyond question. But just for the reason that he no 
longer cultivates the land he cannot escape the jurisdiction of the Court in so far as 
his status as cultivating tenant is concerned. Quite obviously he was a cultivating 
tenant when he took lease of the lands and by reason of violating certain of the provi- 
sions of the Act, he has brought himself within the scope of those provisions which en- 
tail eviction. He does not for the sole reason that he has sub-leased the lands cease to 
be a cultivating tenant not amenable to the processes of the Act. The sub-leasing of 

«the lands is an act which comes within the scope of section 3 (2) (b) of the Act entail- 
ing the eviction of the lessee. The section having provided that an act of this kind 
would entail eviction, under sub-section 4 (a) a person becoming so liable shall be 
directed to be evicted by the Revenue Divisional Officer. Notwithstanding that a 
Person ceased to cultivate the lands by reason of such sub-lease he does not go outside 
the scope of the operation of sub-sections 4 (a) and 4 (b). Learned Assistant Collector 
was wrong in holding that because he did not cultivate the lands he was not 
amenable to the jurisdiction of the Court. 


Learned counsel for the petitioner further claimed that the first resondent had 
admitted that he was in arrears of rent. That was also one of the grounds upon which 
the petition for eviction was founded. But the learned Assistant Collector has natu- 
rally enough made no directions with regard to the rent. It is obvious that the Act 
only contains certain enabling provisions with regard to the arrears of rent in the 
sense that if the tenant is willing to deposit the arrears the Court can accept such 
deposit and pass orders consequently thereupon dismissing the petition for eviction, 
if such petition is based on the ground of default in the payment of rent. But 
the Court cannot pass a decree, as it were, for the recovery of arrears of rent. I 
am anot able to agree with the learned counsel for the petitioner that the Court has 
failed to consider the landlord’s claim for the arrears. Even ifan order for eviction is 
passed on the ground of arrears of rent, solely on the basis of the order made by the 
Revenue Court the landlord cannot realise the arrears. 


In the result the order of the Assistant Collector is set aside. ‘There will instead 
be an order of eviction of the first respondent under section 3 (4) (b) of the Act. No 
order as to costs, 


R.M, Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
Present :—MR. P. V. RajAMANNAR, Chief Justice AND Mr. Justice KATASAM 

C. Lakshmiah Reddiar .. Appellant* 

U. 

The Sriperumbudur Taluk Co-operative Marketing Society Ltd., 
No. G. 1253 represented by its President-at Nazarathpet, 
Poonamallee, Chingleput District ; .. Respondent. 

Constitution of India (1950), Article 226—Writ under—Against whom could lie—Board of Directors of 

a Co-operative Society considering objections to nomination for election—If Tribunal with authority to determine 

rights of parties. 

Madras Co-operative Societies Act (VI of 1932), section 51—Scope of. 

_It is only against bodies having 1 authority to determine questions affecting the rights of 
subjects that the Jurisdiction of the High Court under Article 226 of the Constitution could be invoked. 
The Board of Directors of a Co-operative Society, in considering the objections to the nominations 
for the election of members of the Board, is not a Statutory Tribunal with authority to determine the 
rights of parties. It may be that the Directors at a meeting of the Board dis ed the functions 


entrusted to them by the Regulations. But the Regulations being framed by the Society itself have 
no statutory force. : 


A candidate whose nomination has been rejected is not without remedies. Section 51 of the 
Madras Co-operative Societies Act is wide enough to include a dispute relating to election of directors 
of a Co-operative Society and a dispute relating to the validity of a nomination will also be covered 
by it. e candidate can challenge the rejection of his nomination by the Board of Directors before 
the Registrar of Co-operative Societies. Muthuvelappa Gounder v. Deputy Registrar of Co-operative 
Socistiss, (1960) 2 M.L.J. 392, approved. aan 

As the Board of Directors of a Co-operative Society are not occupying a judicial or quasi-judicial 
office there could be no application of the principle of bias to their actions. 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Ramakrishnan, dated goth March, 1961 and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 379 of 1961 presented 
under Article 226 of the Constitution of India to issue a writ of certttorari calling for the 
records relating to the Orders of the Sriperumbudur Taluk Co-operative Marketing 
Society Ltd., G. 1253 and quash the order, dated 1gth March, 1961 and made therein, 


S. Mohan Kumaramangalam for |T. V. Balakrishnan and N. Vanchinathan, for 
Appellant. 
The Advocate-General (V. K. Thiruvenkatachari) for R. Gopalaswami Iyengar, 
and K. N. Balasubramanyam, for Respondent. 
The order of the Court was made by 
Rajamannar, C.7.—This is an appeal from the Judgment of Ramakrishnan, J., 
dismissing a petition (W.P. No. 379 of 1961) filed under Article 226 of the Constitu- 
tion by the appellant C. Lakshmiah Reddiar for the issue of a writ of certiorari or any 
other appropriate writ to quash the proceedings of the Board of Directors of 
Sriperumbudur Taluk Co-operative Marketing Society, dated 19th March, 1961, in so 
far as they relate to the rejection of the nomination paper of the ap t in connec- 
tion with the election of the Directors of the Society. The app t’s nomination 
was rejected on the ground that he had not brought to the Society a quantity of 50 
maunds of paddy for sale through the Society. The main ground on which the 
appellant impugned the order of the Board of Directors was that the entire proceedings 
relating to the scrutiny of nomination papers were vitiated by gross violation of all 
rinciples of natural justice inasmuch as the Directors, who had offered themselves 
or re-election, took part in the disposal of the objection to the nomination of the’ 
appellant. The appellant alleged that his nomination was rejected to avoid compe- 
tition. The Directors had acted as judges in their own cause. The respondent- 
society opposed the application on two grounds. 


*W.A. No. 40 of 1961. grd May, 1961. 
(13th Vaisakha, 1883, Saka). 


280 THE MADRAS LAW JOURNAL REPORTS. [1961 


(1) That the Directors, who sought the election, did not take part in the 
rejection of the appellant’s nomination and, even if they did, there was no warrant 
in the bye-laws that such Directors should not be present at the meeting. 


(2) That the Society was a private Society and the proceedings relating to the 
internal administration of such a society will fall outside the special jurisdiction of 
this Court under Article 226 of the Constitution. The learned Judge, Rama- 
krishnan, J., who heard and disposed of the application, dismissed it holding that 
the Directors had conformed to bye-law 6 in substance in the disposal of the 
objection and that there was no violation of any principle of natural justice. Hence 
this appeal. 

Certain Regulations (which were referred to by Ramakrishanan, J., as bye- 
laws) were made by the Society for the conduct of the election of Directors from 
among the members of the Society. Regulations 5 and 6 are material to the 
disposal of this appeal. They run thus : 


5-—* The nomination papers shall be scrutinised and disposed of by the Board of 
Directors and by two other members nominated for the purpose by the Board of Directors on the 
second day following the last date fixed for the receipt of nomination papers at the meeting 
convened for the purpose and the list of candidates eligible for election shall be published on the 
notice board of the Society after scrutiny on the same day. Provided that such of the Directors as 
stand for re-election shall not take part in the scrutiny. 


6.—Any objection to the nomination shall be made in writing before 5 P.M. on the 
day following the last date fixed for the filing of the nominations and they shall be disposed of by 
the Board of Directors at its meeting in the presence of the two other members nominated by the 
Board for the purpose mentioned in rule 5.’ 
Two members appear to have been nominated for the scrutiny of the nomination 
papers as contemplated by Regulation 5. These two members admittedly did not 
reject the appellant’s nomination paper on scrutiny. After the scrutiny was over 
the Board of Directors dealt with the objections to the several nominations including 
the nomination of the appellant before us. It was not disputed before us that all 
the Directors present at the meeting, except the ex-officio Directors, were themselves 
candidates for the election and they had participated in the proceedings which includ- 
ed inter alia the objection to the nomination of the appellant. Prima facie, Regulation 
6 does not expressly prohibit such of the Directors as stood for re-election from takin g 
part in the proceedings for consideration of the objections to nominations. The 
contention of Mr. Kumaramangalam was that though there is no such express prohi- 
bition, there was a well recognised canon of natural justice which should be followed, 
viz., that no man can be a judge in his own cause. Here was a case where obviously 
there would be a conflict between duty and interest. He also submitted that the 
irit underlying the prohibition contained in Regulation 5 would equally apply to 
e stage of consideration of the specific objections to the nominations. Ifthe Direc- 
tors, who stood for re-election, should not take part in the scrutiny of the nomination 
papers under Regulation 5, it does not stand to reason that they can take part in a 
consideration of an objection to any nomination. He relied on the ruling of this 
Court in Dr. Ramakamath v. Surgeon General}, that in an enquiry held by a quasi- 
judicial Tribunal no members of the Tribunal should take part, who were interested 
in the result of the subject-matter of the enquiry before such Tribunal. In that 
case certain members elected to the Madras Medical Council were present at a mect- 
ing of the Council at which objections regarding the election of such members to the 
Council were considered. The principle underlies the conception of ‘bias’ as vitia- 
ting the decision of a Tribunal entrusted with judicial or quasi-judicial functions. 
The learned Advocate-General raised a preliminary objection to the maintaina- 
bility of the writ petition. The objection was that a writ could not issue under Article 
226 of the Constitution to any body, which was nota judicial or quasi-judicial 
Tribunal statutorily entrusted with the right and duty to decide disputes between 
parties. This limitation òn the power to issue prerogative writs is stated thus in 
one of the leading authorities on the subject Rex v. Electricity Commisstoners®, where 
Atkin, L.J., said at page 205 : 


I. (1950) 2 M.LJ. 322 : LL.R. (1951) Mad. 2. L.R. (1924) 1 K.B. 171. 
419. 
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“ Wherever any body of persons having legal authority to determine questions affecting the rights. 
of subjects, and having the duty to act judicially, act in excess of their legal authority they are subject 
to the controlling jurisdiction of the King’s Bench Division exercised in these writs.” 

In R. v. Disputes Committee of Dental Technicians1, Lord Goddard, C.J., described thus. 
the class of bodies to which the prerogative writs issue : 

“ The bodies to which in modern times the remedies of these prerogative writs have been applied 


are all statutory bodies on whom Parliament has conferred statutory powers and duties the exercise- 
of which may lead to the detriment of subjects. ” 


In R. v. Statutory Visitors, Caterham*, the same learned Chief Justice, after referring to- 
the passage from Rex v. Electricity Commissioner®, above cited, applied the same test 
(vide also Halsbury, 3rd Edn., Vol. 11., page 134.) 


Mr. Kumaramangalam was unable to overcome this objection. In the case 
before us the proceedings sought to be quashed were the proceedings of a meeting 
of the Board of Directors of a Co-operative Society. The Board in considering the 
objections to the nominations for the election of members of the Board of Directors is 
not a statutory Tribunal with authority to determine the rights of parties. No 
doubt, the Directors at a meeting of the Board discharged the functions entrusted to 
them by the Regulations, but these Regulations are framed by the Society itself and’ 
have no statutory force. Clearly, therefore an order of this Court under Article 226. 
of the Constitution cannot issue to quash the proceedings of such a body. 


On this ground the Writ Appeal must be dismissed and the dismissal of the appel- 
lant’s Writ Petition confirmed. 


The appellant is not without remedy. He can seek redress under section 51 of 
the Madras Co-operative Societies Act of 1922 which provides for the decision of any 
dispute touching the business of a registered society by the Registrar of Co-operative 
Societies. A Full Bench of this Court in Madhava Rao v. Surya Rao‘, held that a dispute 
Tan to the election of Directors ofa Co-operative Bank registered under the provi- 
sions of the Co-operative Societies Act is one touching the business of the Bank within 
the meaning of section 51 of the Act. A recent decision of Jagadisan, J., has extended 
the scope of section 51 of the Act so as to include a dispute regarding the validity of a 
nomination of a candidate for election to the Board of Directors of a Registered Society. 
The ratio decidendi of the Full Bench decision in Muthuvelappa Goundar v. Deputy Regis- 
irar of Co-operative Societies®, was applied to a dispute as to the validity of a nomina- 
tion. He observed as follows :— 

“ It is not possible to dissociate the stage of nomination from the stage of return of the Candidate 
after polling and declaration of the results, in such a manner as to import the notion of business of 
society only to the latter stage of election, and not to theformer stage ofnomimation. In fact the whole 


process of election commences from the stage of nomination and the word election has been considered 
as including nomination also in its wide sense of the term. ” 


We are in entire agreement with this view of the learned Judge. The appellant can 
therefore challenge the rejection of his nomination by the Board of Directors before 
the Registrar of Co-operative Societies. 


It is obvious that when the appellant pursues such a remedy, the Registrar must 
himself dispose of the objection to the appellant’s nomination to determine whether 
the rejection by the Board of Directors was proper. If the objection were to prevail 
on the merits, then the rejection of the appellants nomination would stand. Other- 
wise, it would be overruled. 


The learned Advocate-General submitted that if the Writ Appeal is disposed of 
on this ground, viz., that the Board of Directors is not a statutory Tribunal to which 
the writ of certiorari could issue, there can be no question of bias, because the disqualifi- 
cation based on bias applied only to quasi-judicial Tribunals, who are bound to act 





I. ee 1 AH E.L.R. 327. 4. (7953) 2 M.L.J. 340 : I.L.R. (1953) Mad 
2. (1953) 2 All E.L.R. 766. 1047 (E.B. , 
g- L.R. (1924) 1 K.B. 171 at 205. 5. (1960) 2 M.L.J. 392 at 397. 
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judicially. The learned Advocate-General drew our attention to the following 
observations of Lord Thankerton in Franklin v. Minister of Town and Country Planning?: 


“My Lords, I could wish that the use of the word ‘ bias’ should be confined to its proper sphere’ 

Its proper significance, in my opinion, is to denote a departure from the standard of even-handed 

justice which the law requires from those who occupy judicial office, or those who are commonly re- 

ed as holding a quasi-judicial office, such as an arbitrator. The reason for this clearly is that, 

ving to adjudicate as between two or more parties, he must come to his adjudication with an inde- 
pendent mind, without any inclination or bias towards one side or other in the dispute. ” 


The Board of Directors of this Society had not occupied either a judicial, or a quasi- 
judicial office and, therefore, the principle of bias has no application to their actions. 
This is true, but, as we have y pointed out, when the objection to the appellant’s 
nomination will have to be considered on the merits by the Registrar on a reference 
under section 51 of the Act, the question becomes academic whether the action of the 
Directors was vitiated by bias. All that we can say is that in the circumstances, the 
order of the Board will not have the effect of a prima facie decision against the appel- 
lant entitled to weight at the initial stage, subject, of course, to a displacement by 
another Tribunal. It is clear that the appellant cannot succeed in getting rid of the 
objection to his nomination merely on the ground that the Directors, who were them- 
selves standing for election, had participated in the disposal of the objection. 


we cannot, however, refrain from pointing out the defect in Regulation 6, as it 
now stands, That Regulation will, by itself, not prevent a candidate for election 
participating in a meeting to consider the validity of his own nomination. ‘This is 
certainly not desirable in public interests. Steps must be taken to remedy the 
defect. There should be a specific provision such as is contained in Regulation 5 
prohibiting the Directors, who were seeking re-election from taking part in the dispo- 
gal of objections to nominations. Mr. Mohan Kumaramangalam referred to Bye- 
law 18, which lays down that no member of the Board of Directors shall be present at 
a meeting of the Board, when any matter in which he is personally interested is being 
discussed. It is not necessary to decide whether this apply to a meeting of the 
Board at which objections to nominations are disposed of. it does apply, then a 
difficulty may occur, as there may not be the prescribed quorum, if all such Directors 
are excluded from the meeting. All these matters should be clarified by further bye- 
laws and regulations. More than that it is not- necessary to say for the disposal of 
this appeal. 

The appeal fails and is dismissed, but there will be no order as to costs. 


R.M. = Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN. 


N. S. K. L. Kulandayan Chettiar .. Appellant* 
v. i 
AR.RM. Omayal Achi and another .» Respondents. 


Principal and Agent—Accounting—Duty of agent to account—When arises—Suit for account—If to be 
preceded by demand for rendition of accounts. 
Limitation Act (IX of 1908), Article 89 —Computing of period of Limitation—How made. 


In cases of principal and agent where the agency itself is terminated, the principal can maintain 
a suit for account against the agent without a prior demand before the institution of the suit. Hence 
the period of limitation will start from the date of the termination of the agency. Where the agency 
is still continuing however the period of limitation will commence from the date of demand for account 
and refusal which is the basis of the cause of action. Rendition of account does not mean a mere 
physical handing over of the books of account by the agent to the principal. 





1. L.R. (1948) A.C. 87 at 103. 


* S.A. No. 1144 of 1958. ae E aaa 
1gth Chai 1883 i 
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Appeal against the Decree of the District Court of Ramanathapuram at 
Mathurai in Appeal Suit No. 205 of 1957 preferred against the Decree of the Court 
of the Subordinate Judge of Devakottai in Original Suit No. 157 of 1953. 


K. S. Desikan and K. Raman, for Appellant. 
R. Srinivasavaradan and R. S. Venkatachari, for Respondents. 


The Court delivered the following 

Jupement.—This Second Appeal arises out of a suit by a principal against his 
agent for rendition of accounts. The defendant is the appellant, against whom a 
preliminary decree for rendition of accounts has been passed. 


The plaintiff, S.RM.AR.RM. Ramanathan Chettiar in O.S. No. 157 of 1953 
on the file of the Subordinate Judge’s Court of Devokottai sued the defendant, 
appellant herein for rendition of accounts in respect of the agency of the defendant of 
the plaintiff’s money-lending firm at Rangoon run under the vilasam S.RM.AR.RM. 
with branches at Dedaye, Kungayangon and Paungde. The defendant was em- 
poya as an agent on a monthly salary of Rs. 160, as per the salary chit dated 7th 

eptember, 1947. He returned to India on 24th November, 1950 and handed over 
some rg chittais, accounts and some correspondence between him and the 
plaintiff. e suit was filed on 24th November, 1953. 


The defendant resisted the suit on various grounds. He contended that the 
suit was barred by limitation, and he also contended that the suit was not maintain- 
able as the plaintiff had failed to make a demand upon him for rendition of accounts 
prior to the institution of the suit. He denied that he executed a varthamanam 
dated 24th November, 1950 voluntarily but pleaded that it came into existence as a 
result of coercion and pressure exercised upon him by the plaintiff. 


During the pendency of the suit the plaintiff died and his legal representatives 
were brought on record as plaintiffs 2 and 3. The learned Subordinate Judge of 
Devakottai dismissed the suit on his finding on Issue 5 that there was no demand 
prior to the suit and that the absence of such a demand was fatal to the maintain- 
ability of the suit. He however negatived the defendant’s contention that Exhibit B-8 
was not executed by him voluntarily, and he also negatived the plea of the defendant 
that the suit was barred by limitation. 


The aggrieved plaintiffs, the legal representatives of the deceased Ramanathan 
Chettiar, preferred an appeal before the District Court of Ramnad at Mathurai. 
The learned District Judge while concurring with the findings of the Courts below 
on the question of limitation and on the question of the validity of the varthamanam 
letter executed by the defendant in favour of the late Ramanathan Chettiar di 
with the finding on the question of the maintainability of the suit and held that the 
suit was maintainable. In the result the learned District Judge allowed the appeal, 
set aside the decree and judgment of the lower Court and granted a prelimi 
decree for rendition of accounts in favour of the plaintiffs. This Second Appeal 
has been preferred by the defendant. 


Exhibit B-8 dated 24th November, 1950 is the varthamanam letter by the de- 
fendant in favour of the late Ramanathan Chettiar. Both the Courts below have 
found that Exhibit B-8 was executed voluntarily by the defendant on the very day he 
arrived at India when according to the custom of Nattukottai Chettiar agents, he 
visited the principal at his residence at Kanadukathan. There is also the evidence 
to show that on that very date the defendant executed another letter, Exhibit B-7 
in favour of the late Ramanathan Chettiar. P.W. 1, Thirumalai Ayyangar, the 
scribe of Exhibit B-8, has been examined and his evidence has been accepted by the 
Courts below. There are no grounds for interfering with the concurrent findings of 
fact, holding that Exhibit B-8 was executed by the defendant in acknowledgment of 
his liability to render accounts to the late Ramanathan Chettiar freely and volun- 
tarily without any coercion or pressure exercised upon him by Ramanathan Chettiar. 
Exhibit B-8 is as follows : 
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“ On 24th November, 1950 Varthamanam letter executed and delivered to S. RM. AR. RM. 
Ramanathan Chettiar avergal residing at Kanadukathan, Ramanatiapurani district by N. S. KL. 
Kulandaiyan Chettiar, residing at the aforesaid village and district is as fo :— 


I was doing business as power agent for your firms at Burma. I prepared balance sheets as 
per accounts for all the firms handed over the same to the substitute Palaniappa Chettiar and came 
today to this place considering my convenience. Later on, when you send for me at any time, I shall 
give all particulars in réspect of my aforesaid work to your satisfaction and settle. If you have sus- 
tained any loss on account of my faults, leniency and mistakes, I shall make good the same. IfI fail 
to give particulars in person and make good the loss as aforesaid, I agree to pay the loss that may be 
demanded by you and execute this letter. . M A an Aa E 


It is unmistakably clear that the defendant acknowledged his liability to render 
accounts in terms of the varthamanam letter, Exhibit B-8. The defendant’s conten- 
tion was that the agency was terminated on 16th November, 1950 at Burma itself, 
and that he handed over charge to his successor, Palaniappa on 22nd November, 1950. 
Exhibit B-8 amounts to a valid acknowledgement of the defendant’s liability to render 
accounts and that was within three years after the termination of the agency. Even 
eres the case of the defendant regarding termination of the agency the suit hav- 
ing been instituted on 24th November, 1953 is clearly within the time prescribed 
under Article 89 of the Indian Limitation Act. 


Mr. K. S. Desikan, the learned counsel for the appellant, contended that the 
suit was not maintainable as there was no evidence of the principal, Ramanathan 
Chettiar, having made any demand upon the defendant to render accounts, and in 
-this connection relied upon the observations of the Calcutta High Court in Bharat- 
chandra Chakrabarty v. Kiran Chandra Bai}. The observation of the Calcutta High Court 
is as follows :— 


“ On the finding that all the papers have been submitted, the plaintiffs were bound to call upon. 
the defendant to explain the accounts which apparently they never did ; and if the defendant 
expressed his willingness to explain the accounts, if called upon to do so, and averred that he had 
never been so called upon, we would have been bound to dismiss the plaintiff’s suit as being one with- 
out a cause of action. ” 


Learned counsel also drew my attention to the unreported decision of this Court in 
A.S. No. 662 of 1948. This Court observed in that decision that it was not necessary 
to consider the correctness of the observation of the Calcutta High Court extracted 
above. It seems to me to be plain that where the agency is terminated and the agent 
fails to render any account to the principal, the principal can maintain a suit against 
the agent for rendition of account without being obliged to call upon him to render 
accounts prior to the institution of the suit. If one might refer to the language of 
Article 89 of the Indian Limitation Act, this position is made clear. The third 
column of Article 89 provides for two categories of cases ; the first category is in res- 
pect of a continuing agent where if the plaintiff wants the agent to render account 
there must be a demand and refusal by the agent to furnish the principal with a cause 
of action to sue. But where the agency itself is terminated no such demand is neces- 
sary, as the starting point of the limitation as provided for under Article 89 is the 
date of the termination of the agency. In the absence of any evidence of demand 
and refusal limitation runs from the termination of agency. Nabin Chandra v. Chandra 
Madhab*, It is now settled law that rendition of accounts does not mean physical 
handing over of the account books by the agent to the principal. The defendant has 
not rendered accounts to the plaintiff as it is indeed clear by the execution of his 
own varthamanam letter, Exhibit B-8 in the case. The finding of the learned Dis- 
trict Judge holding that the suit is maintainable is correct. 


The Second Appeal fails and is dismissed. There will be no order as to costs 
in this Court. No leave. 


R.M. i Appeal dismissed. 





1. (1925) I.L.R. 52 Cal. 66. 2. (1916) 31 M.L.J. 886: I.L.R. 44 Cal. 1 at 
8 (P.G.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice JAGADISAN AND Mr. Justice Kamasam. 


The State of Madras represented by the Revenue Divisional Officer 
and Land Acquisition Officer, Mannargudi .. Appellani* 


v. 
A.Y.S. Parisutha Nadar .. Respondent. 


Land Acquisition Act (I of 1894) and Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI 
af 1948)—Notification vesting land in an erstwhile estate in the Government—lf could defeat the claim of the 
owner for compensation. 


On principle when once the Government avails itself of the provisions of the machinery under the 
Land Acquisition Act for compulsory acquisition, treating the subject-matter of the acquisition as not 
belonging to itself but to others, the State Government comes under an obligation to pay the com- 
pensation as provided under the Act. 


It is not open to the Government in the course of the proceedings to put forward its own title to the 
property sùgh to be acquired so as to defeat the rights of the persons entitled to the compensation. 
A Notification made under section 3 of the Madras Estates lition Act cannot have the effect of 
defeating the right of the claimant for compensation under the Land Acquisition Act. 


Appeals against the Decree of the Court of the Subordinate Judge of 
Thanjavur, in O.P. Nos. 40 of 1955 and 20 of 1955 respectively. 


The Government Pleader (A. Alagiriswami) and G. Ramanyjam, for Appellant. 
T. R. Srinivasan and T. Ramalingam, for Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, 7.—These two appeals arise out of proceedings by the State Govern- 
ment under the Land Acquisition Act acquiring several items of properties situated 
in the village of Mukhasa Nanjikottai, Tanjore District, for the public purpose of 
construction of quarters for the Armed Reserve. Theclaimant before the Land 
Acquisition Officer was one A.Y.S. Parisutha Nadar. At the inception the claim 
was made for himself and as guardian of his minor children. Being an Indian 
Christian governed by the Indian Succession Act and the properties acquired 
being the sole and exclusive properties of Parisutha Nadar at the subsequent stages 
of the proceedings following the award by the Land Acquisition Officer, he alone 
figured as the claimant. 


O.P. No. 40 of 1955 on the file of the Subordinate Judge’s Court of Tanjore 
arose out of a reference by the Land Acquisition Officer under section 18 of the Land - 
Acquisition Act, 1894 and that related only to the quantum of compensation payable’ 
‘to the claimant. O.P. No. 20 of 1955 on the file of the same Court arose out of a 
reference under sections 30 and 31 (2) of the Land Acquisition Act and that related to 
the title of the claimant to receive the compensation amount payable as a result of the 
acquisition. . 

The total extent of the plots acquired was 8 acres, 63 cents and 278.8 sq. feet 
comprised in four items: (1) R.S. 1/2-A : (il) T.S. 2851-A-1 ; (iii) T.S. 2851-B-1 
and (iv) T.S. 2851-C-1-A. Before the Land Acquisition Officer the claimant 
claimed compensation at the rate of Rs. 5,500 per acre. The Land 
Acquisition Officer awarded compensation only at the rate of Rs. 2,000 per acre. 
At that rate the amount of compensation worked out to Rs. 17,272-12-0. To this 
a sum of Rs. 1,437-8-0 was added representing the value of building, wells, crops, 
trees, etc. The 15 percent. solatium came to Rs. 2,806-8-0. The total award 
of compensation was therefore Rs. 21,516-13-6. At the stage of the reference under 
section 18 of the Act before the Subordinate Judge of Tanjore the claimant put for- 
ward a claim at the rate of Rs. 6,063 per acre. . The learned Subordinate Judge in 
modification of the award made by the Land Acquisition Officer fixed the amount 
of compensation at the rate of Rs. 5,445 peracre. On this basis the amount payable 





*Appeals Nos. 169 and 230 of 1957 and Memorandum of E 2nd November, r960. 
Objections in Appeal No. 169 of 1957. (11th Kartika, 1882—Saka, 


286 THE MADRAS LAW JOURNAL REPORTS. [1961 


by way of compensation came to Rs. 54,078-11-0. A.S. No. 169 of 1957 has been 
preferred by the State of Madras against this award of the Sub-Court of Tanjore. 
The contention on behalf of the State Government is that the award made by the 
Court below is excessive. 


The Mukhasa village of Nanjikottai wherein the acquired properties are situat- 
ed was notified under Madras Act XXVI of 1948 and was taken over by the State 
Government under Notification, dated 22nd December, 1952. In O. P. No. 20 of 
1955 on the file of the Sub-Court, Tanjore, the State Government raised the conten- 
tion that the claimant is not entitled to draw the compensation amount as there was 
no patta in his favour issued under the provisions of the Madras Estates Abolition Act 
of 1948 and the learned Subordinate Judge overruled this contention holding that 
the claimant was not in any way disentitled to get the benefit of the award. A.S. No. 
230 of 1957 has therefore been preferred by the State Government challenging the 
correctness of this decision of the learned Subordinate Judge as well. 


We shall first deal with A.S. No. 169 of 1957 raising the question of the proper 
compensation amount payable by the State Government for the acquisition made. 
The acquired properties are admittedlv situated in a prominent, aristocratic locality 
in the Tanjore town. On the west of the acquired sites the residential quarters of the 
District Superintendent of Police. the District Collector, the District Judge, the 
District Engineer and the other officers are situated. Quite a large number of big 
bungalows have been built by waealthy residents of the locality in the row opposite to 
the quarters of the aforesaid officers. The raiway station of Tanjore lies in close 
proximity to the sites. They abut the Tanjore-Pudukottai Road. The area in 
which the sites are located is such as to covet persons to purchase plots therein for 
construction of -residential quarters, 


The notification under section 4 (1) of the Act was on 28th October, 1953. 
Under section 23 of the Land Acquisition Act in determining the amount of compensa- 
tion to be awarded for land acquired under the Act the Court should take into consi- 
deration thé market value of the land on the date of the publication of the notice under 
section 4 (1) of the Act. The expression ‘market value’ is not defined under the Act, 
but it is now settled law that the market value is the price which a willing vendor’ 
might reasonably expect to obtain from a willing purchaser. See Vyricherla Narayana 
Gajapathiraju v. Revenue Divisional Officer, Vizagapatnam}, One of the several guides 
adopted by the Court fixing the amount of compensation is to have regard to the 
price for which lands adjacent to the acquired lands or lying in close vicinity thereof 
were sold and perches before the notification under section 4 H of the Act. On 
behalf of the State Government reliance is placed on Exhibit A-6, dated 28th October, 
1953, the very date of section 4 (1) notification which was a sale deed executed by one 
Arulanandaswami Nadar, brother of the claimant in favour of Sri R.A. Sundaram 
Bishop of Tanjore. The consideration for this sale-deed was a sum of Rs. 2,000. It 
was only on the basis of this sale-deed that the Land Acquisition Officer awarded 
compensation at the rate of Rs. 2,000 per acre. We are of opinion that Exhibit 
A-6 cannot afford a criterion to fix the proper compensation having regard to the 
evidence on record which shows that Exhibit A-6 was not a normal transaction by 
which the property therein was conveyed for the prevailing market value. The 
vendee under Exhibit A-6 was examined on commission and the deposition taken has 
been filed as Exhibit B-105 in the case. That shows that the vendor Arulananda- 
swami was of a charitable disposition and that he gave away a few sites adjacent to the 
property comprised in Exhibit A-6 to an association called Little Flower Colony 
at a concessional rate. Further under Exhibit B-106, dated 22nd October, 1953, 
Arulanandaswami who conveyed the property under Exhibit A-6 to the Bishop made a 
gift to that very Bishop of an extent of about 6 acres of land. The report of the Tahsil- 
dar, Exhibit B-104 shows that the sale in favour of Rev. Sundaram under Exhibit 
A-6 should not be taken as the basis for fixing the compensation amount. As per 
that report of the Tahrildar Rev. Sundaram told him that Rs. 2,000 which was paid 
$$ eS 

1. (1999) 2 M.L.J. 45 : I-L-Ra (1939) Mad. 532: L.R. 66 I.A. 104 : A.ILR. 1939 P.C. 98 (P.C). 
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by him per acre was far below the market price of the sites in the vicinity and that the 
vendor showed him some concession in the price as the land was purchased for his 
Diocese. We are of opinion tbat the sale deeds, Exhibits B-22 and B-24 comprising 
lands adjacent to the lands acquired can be taken into consideration for fixing the 
market value of the acquired properties. Exhibits B-22 and B-24 bear the same date 
4th June, 1952. The price dislcosed in those two sale-deeds shows that one acre of 
land was valued at bout Rs. 6,000. Itis true that both Exhibits B-22 and B-24 
related to bits of property, 15,810 sq. feet and 18, 578sq. feet respectively. The 
acquired plot being 8 acres, 63 cents and 278. 8 sq. feet is no doubt larger in extent 
than those covered by Exhibits B-22 and B-24. It may be that some reduction from 
the market value indicated in Exhibit B-22 and Exhibit B-24 is called for because of 
the size of the property acquired. The learned Subordinate Judge has only granted 

compensation at the rate of Rs. 5,445 acre and not at Rs. 6,o00—the rate at which 

the properties were sold under Exhibits B-22 and B-24. - 

There is another sale-deed Exhibits B-25, dated 18th October, 1953, in regard 
to an adjacent land which shows that the value was fixed at Rs. 11,880 per acre. 
The learned counsel for the State Government contended that Exhibit B-25 ought not 
to be taken into consideration as the property therein was purchased for the purpose 
of erecting a petrol bunk. Assuming that Exhibit B-25 fixed the value at a level 
abnormally higher than the prevailing market value, it cannot be said that the rate 
Rs. 5,445 per acre fixed by the learned Subordinate Judge is in any way extrz.va- 
gant or excessive. 

P.W. 1 the Land Acquisition Officer who passed the award admitted in cross- 
examination that the land value in the locality has been steadily increasing between. 
1952 to 1954. On the date of the section 4 (1) notification the market value of the 
sites in that locality was certainly in an upward trend. As the Judicial Committee 
pointed out in Secretary of State for Foreign Affairs v. Charlesworth Pilling & Co.4, in all 
valuations judicial or otherwise there must be room for inferences and inclinations of 
opinion which being more or less conjectural are difficult to reduce to exact reasoning - 
or to explain to others. In Nowroji Rustomji Wadia v. The Government of Bombay’, . 
Lord Sumner observed that fixing of fair compensation for land is not an algebraic 
problem which can be solved by an abstract formula. The learned Subordinate 
Judge has done his best in fixing the amount of compensation as fairly and 
accurately as possible having regard to the evidence on record and if we were to 
modify it in any manner reducing the amount of compensation we will only be 
introducing our guess in the matter. We do not therefore feel called upon to inter- 
fere with the amount of compensation as fixed by the Court below. This appeal 
therefore fails and is dismissed without costs. 

The respondent in A.S. No. 169 of 1957, the claimant, has preferred a memoran- 
dum of cross-objections claiming compensation at the rate of Rs. 6,063, acre. 
He is not entitled to claim anything more than what he claimed before the Land 
Acquisition Officer. It is sufficient to say that his claim for enhanced compenstion. 
claiming more,than what was awarded to him by the Court below is absolutely devoid 
of merits. The memorandum of cross-objections therefore fails and is dismissed with 
costs. 

A. S. No. 230 of 1957-—This appeal raises the question whether the claimant 
is disentitled to receive the compensation amount either on the ground that he has 
no title to the properties acquired or on the ground that there is a statutory bar under 
the provisions of Madras Act (XXVI of 1948) disabling him to assert any title to 
those properties, The claimant purchased the properties from his elder brother, 
Arulanandaswami Nadar under Exhibit B-2, dated 20th September, 1947, for a sum 
of Rs. 10,000. In respect of item No. 1 (R.S. 1/2-A-6 cents) there is no document 
of title in favour of Arulanandaswami or in favour of the claimant. Item No. 4 
T. S. 2851-B-1 of an extent of 29,419, a feet belonged to the Municipal Council 
of Tanjore as a result of acquisition by the State Government on its behalf as evi- 
denced by Exhibits B-14 and B-15. The Municipal Council conveyed the property 
e e E L 

r. (1901) L.R. 28 I.A. 121 : LL.R. 26 Bem. 2. (1925) 49 M.L.J. 233 3 I.L.R. 49 Bom. 700: 
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in favour of Arulanandaswami under Exhibit B-7, dated 15th February, 1932. The 
title of the claimant in respect of this item is therefore indisputable. Items 2 and 
3 T.S. 2851-A-1 of an extent of 26,460 sq. feet, T. S. 2851-C-1-A of an extent of 7 
acres and 12,786 sq. feet were acquired by Arulandaswami under various sale-deeds, 
Exhibits B-1, B-2, B-3, B-5 and B-8. It is not necessary to refer to those documents 
in detail. The properties originally belonged to the members of the Tanjore Royal 
family-who were parties to a partition suit, O.S. No. 3 of 1919 on the file of the Sub- 
ordinate Judge’s Court, Tanjore. Arulanandaswami acquired the properties from 
the several sharers of the Royal Family and ultimately sold them to his brother, the 
claimant, under Exhibit B-12, dated 2oth September, 1947, as stated already. 
‘The recitals in the sale-deeds in favour of Arulandaswami show that he became the 
owner of both the warams in the lands. The title of the claimant in respect of items 
2 and 3 also cannot be disputed. The learned Counsel for the State Government 
contended that the absence of any sale-deed in respect of item 1, R. S. 1/2-A, in 
favour of the claimant or his brother, Arulanandaswami, would disentitle the 
claimant to draw the compensation amount payable for that item. It does not 
appear that this contention was raised on behalf of the State Government in the 
‘Court below. The properties acquired and forming the subject-matter of these 
roceedings were only part of the properties which the claimant had purchased 
m his brother, Arulanandaswami. The recitals in Exhibit B-12, the sale-deed 
in favour of the claimant show that this item of property might well have been in- 
cluded under that document. Admittedly the claimant was in possession of this 
property on the date of the section 4 (1) notification claiming title to the property, 
and it must be remembered that there is no rival claimant on the scene. We are 
therefore of opinion that the claimant had made good his claim in respect of the 
compensation payable to him in regard to all the items of lands comprised in O.P. 
Nos. 20 and 40 of 1955, Sub-Court, Tanjore. 

The main contention urged by the learned counsel appearing for the State 
Government was that it was not open to the claimant to assert any title to the ac- 
quired lands as against the State Government, which became vested with the lands 
by force of operation of the statute, Madras Act (XXVI of 1948). It was contended 
that once an estate was taken over by the State Government in exercise of its powers 
under the Estates Abolition Act the entire land in the taken over estate vested in 
the State Government in absolute ownership, and that no other claim of ownership 
in respect of any parcel of the land in the estate cah be put forward by any other 
person as against the State‘'Government without obtaining a ryotwari patta under 
the machinery of the Act. According to the State Government portions of the lands 
comprised in the acquisition were described in the revenue records as ‘ Govern- 
ment open waste’. 

Before examining the above contention urged on behalf of the State Govern- 
‘ment we desire to point out that the State Government is not competent to put 
forward its own alleged title to the acquired properties in proceedings under the 
Land Acquisition Act. The scheme of the Land Acquisition Act emerging from 
its relevant provisions rests on the basis that the lands acquired belong to others 
and not to the State Government itself. By acquisition of land under the Act the 
State Government comes under an obligation to pay the market value of the 
acquired lands as compensation to persons deprived of the properties. The 
notion of the State Government acquiring its own lands and paying compensation 
to itselfis extremely ridiculous. Section 30 of the Act enables the Collector to refer 
to the Court any dispute which may arise as to the apportionment of the compen- 
sation amount or as to the person to whom the amount or part thereof is payable. 
Section 31, clause (2) provides that if there be any dispute as to the title to receive 
the compensation or to the apportionment of it the Collector shall deposit the amount 
of compensation in the Court to which a reference under section 18 would be 
submitted. In the scheme of the Land Acquisition Act the dispute referred to under 
sections 30 and 31 of the Act cannot be a dispute between the State Government 
on the one hand and the claimant on the other in regard to the title of the property- 
acquired but only‘a dispute between two or more rival Claimants claiming the com- 
pensation amount. There is no machinery under the Land Acquisition Act for the 
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settlement of any dispute between the State Government, the acquiring authority, 
and the claimant who puts forward title to the property acquired. The 
State Government having availed itself of the provisions of the Land Acquisition 
Act for compulsory acquisition of lands for a public purpose treating the subject- 
matter of acquisition as not belonging to itself but to others is estopped in the course 
of such proceedings from putting forward its own title to the properties so as to 
defeat the rights of persons dispossessed from the lands as a reat of the applica- 
tion of the Act. 


We shall now examine the provisions of the Madras Estates Abolition Act to 
ascertain its scope and ambit and its true intent and purpose. The Preamble to 
the Act indicates that the Act was intended to provide for the repeal of the Permanent 
Settlement and for the acquisition of the rights of the landholders in permanently 
settled estates and other estates in the State of Madras and for the introduction of 
Ryotwari Settlement in such estates. The whole object of the Act is to convert 
zamindari and pre-1936 inam areas into ordinary Government ryotwari villages. 
Section 3 of the Act is as follows: 

“With effect on and from the notified date and save as otherwise expressly provided in this 
Act— 

OIE cae the ence. 

(6) the entire estate (including all communal lands ; porambokes 3 other non-ryoti lands ; 
waste lands ; pasture lands ; lanka lands ; forests; mines and minerals ; Quarries ; rivers and streams ; 
tanks and irrigation works ; fisheries and ferries) ; shall stand transferred to the Government and vest 
in them, free of all encumbrances and the Madras Revenue Recovery Act, 1864, the Madras Irri 
gation Cess Act, 1865, and all other enactments applicable to ryotwari areas shall apply to the estate ; 

(c) all rights and interests created in or over the estate before the notified date by the principal 
or any other landholder, shall as against the Government cease and determine ; 

(d) the Government may, after removing any obstruction that may be offered, forthwith take 
possession of the estate, and all accounts, registers, pattas, muchilikas, maps, plans and other docu- 
ments relating to the estate which the Government may require for the administration thereof : 

Provided that the Government shall not dispossess any person of any land in the estate in 
respect of which they consider that he is prima facie entitled to a ryotwari patta— 

(i) if such person is a ryot, pending the decision of the Settlement Officer as to whether he is 
actually entitled to such patta ; 

(ii) if such person is a landholder, pending the decision of the Settlement Officer and the 
Tribunal on appeal, if any, to it, as to whether he is actually entitled to such patta ”. 


Section 11 of the Act enables every ryot in the abolished estate to obtain a 
ryotwari patta in respect of his ryoti holding. Section 12 of the Act enables the 
landholder in a zamin estate to obtain ryotwari patta in respect of his private lands, 
Section 13 of the Act relates to the land holder in an inam estate who can obtain 
a ryotwari patta in respect of his private lands. Section 15 of the Act enables 
the Settlement Officer to examine the nature and history of all lands in respect 
of which the landholder claims ryotwari patta under sections 12, 13 or 14 as the 
case may be and to decide in respect of which lands the claim should be allowed. 
Then there are several provisions in the Act regarding the fixing of the compensation. 
amount payable, and the mode of payment and distribution of the compensation 
amount to several claimants. In this process of statutory conversion of erstwhile 
zamin and inam estates into ryotwari villages it was the landholder who 
lost his existence as such. Even this landholder, despite the Act, is not deprived 
of the holding of his private lands as he had a right to obtain a ryotwari patta in 
respect of such lands. The vesting of the entire estate as provided for under sec- 
tion 3 of the Act free of all encumbrances and the transfer to the Government have 
got to be understood and interpreted in the light of the object of the enactment and 
should not be construed as having brought about a total abolition of all rights of 
ownership of properties lying within the limits of the taken over estate. 


The question for determination in this appeal is whether in consequence of 
the notification of the State Government of the Mukbasa village of Nanjikottai the 
rights of ownership in the several parcels of lands inhering in several individuals ` 
have become extinct. The contention urged on behalf of the State Government is 
that the statutory vesting of the estate under section 3 of the Act isso full and 
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complete and unreserved that the State became the sole and exclusive owner of the 
entire estate, and that it followed that along side that ownership no ownership in 
favour of avy other person can be recognised. In support of this contention the 
decision of Ramachandra Iyer, J., in State of Madras v. Karuppiah Ambalam*, was cited. 


In that case the village of Sudaikanendal came under Madras Act XXVI of 
1948. Prior to the notification under the Act the village was unsurveyed and a 
survey was therefore undertaken by the State under section 21 of the Act to facilitate 
the introduction of Ryotwari Settlement. There was a dispute between the State 
Government and one of the ryots as to the demarcation of the limits of a tank 
poramboke. The ryot having failed to establish his rights before the Survey autho- 
rities filed the suit, out of which the appeal arose, under section 14 of the Surveys 
and Boundaries Act. The question for decision in the Second Appeal was whether 
an erstwhile ryot or landholder who had not yet obtained patta had a right of suit 
under section 14 of the Madras Surveys and Boundaries Act. The learned Judge 
held that such a suit was not maintainable. At page 186 Ramachandra Iyer, J., 
observed as follows : 


“ Therefore after the estate vested in the Government, the only right of the landholder, under- 
tenure holder or the ryot was to obtain patta.” 


Referring to section 3 (d) of the Act and the Proviso thereunder it was further 
observed as follows : 


“ This provision does not in any way derogate the absolute vesting of the title in the Government 
or create any title in the person in possession of the property . . s. e s It is therefore 
clear that in respect of lands in a village taken over by the Government under the Abolition Act there 
is no ownership by any private individual till that person obtains ryotwari patta from the Govern- 
ment.” 


These observations of the learned Judge were made in considering the question 
whether on the facts and circumstances of that case the suit could be properly laid 
under section 14 of the Madras Surveys and Boundaries Act challenging the 
demarcation of boundaries by the Survey authorities. The dispute, between the 
State and the ryot in that case was whether a parcel of land formed part of a tank 
poramboke or whether it was comprised in the patta land of the ryot. When the 
ryot insisted that disputed parcel of land was in his patta land and challenged 
the correctness of the decision of the survey authority in having included, it in the 
tank poramboke, he was in effect and in substance claiming a ryotwari patta in 
respect of that land. It must be noted that the survey operation in that case was 
one undertaken under the very provisions of the Abolition Actin order to facilitate 
the introduction of Ryotwari Settlement. We understand the observation of the 
learned Judge referred to above as implying nothing more than that it will not be 
open to a ryot of a parcel of land in an abolished estate to agitate a claim for patta 
in a civil Court. 

The terms of the Proviso to section g (d) of the Act are clear and mandatory. 
Any person in possession of any land in the estate claiming to be a ryot or a land- 
holder shall not be dispossessed if it were to be found that such a person is prima facie 
entitled to a ryotwari patta under the Act. Sections 11 to 14 are equally manda- 
tory enabling the ryot or the landholder to claim ryotwari patta in accordance with 
the terms of the said sections. The immunity from dispossession as vouchsafed 
under the Proviso to section 3 (d) in favour of persons in possession of parcels of 
lands in the estate is part and parcel of the vesting of the entire estate in favour of 
the State Government, and it can be said that to the extent to which this right of 
immunity has to be recognised the operation of the vesting itself has to be limited. 
The Act does not create new rights of ownership and the grant of ryotwari patta 
under the Act is not a conferment of rights by way of grant or conveyance. The 
obtaining of ryotwari patta by the persons entitled to such patta under the Act can 
if at all be only in recognition of pre-existing rights of ownership. A ryotwari patta 
granted by the Revenue Authorities in respect of lands in a Government village is. 


C—O 
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not a title deed but is only a bill for rent. This position has been held by this Court 
in a series of decisions commencing from Secretary of State for India v. Kasturi Reddi}, 


We shall now referto an unreported decision of Ramachandra Iyer, J., in 
(C.M.A. No. 295 of 1959) Krishnaswami Thevar v. Perumal Konar?. The question 
that arose for consideration in that case was whether a grant of a ryotwari patta in 
favour of an erstwhile ryot in an abolished estate amounted to conclusive evidence 
of title of the property comprised in the patta in favour of the grantee. The 
learned Judge held that having regard to the scheme of the Abolition Act and the 
well-known incidents and features relating to ryotwari patta such patta was not 
conclusive evidence of title of the properties comprised in the patta. The learned. 
Judge dealing with the scope of the Abolition Act observed thus : 


“ The kudiwaram right and the right to private lands are all incidents of a tenure which had 
been expressly abolished the Act. the place of the old system the ryotwari system has come 
into being. It will therefore be incorrect to say that the kudiwaram still vested in the ryot and the 
cffect of the grant of patta is only to add to or augment the rights already held. What the Act intended. 
to do was to effect a conversion of the erstwhile Zamindari and Inam estates into ryotwari system 
of tenure. . . . . . . it would therefore follow that the statute having declared that the 
erstwhile ryot (that is the ryot lawfully entitled to be in possession of the holding) would be entitled 
to patta and not having designated a ‘Tribunal or machinery to decide as to who amongst the several. 
claimants would be entitled to patta, the dispute if and when it arises will have necessarily to be decided 
by the civil Court.” 


The learned Judge also referred to his prior judgment in The State of Madras v. 
Karuppiah Ambalam® and observed thus : 


“< It is unnecessary to refer to the decision State of Madras v. Karupprah Ambalam*, which con ed 
the right of a ryot to contest a survey conducted under the Abolition Act. That decision waa ako. 
rendered with reference to section 56.” 

There was a provision under the Estates Abolition Act, section 56 which was 
as follows : 


“ (1) Where after an estate is notified, a dispute arises as to (a) whether any rent due from a 
ryot for any fasli year is in arrear or (b) what amount of rent is in arrear or c) who the lawful ryot 
in respect of any holding is, the dispute shall be decided by the Settlement O è 


(2) Any person deeming himself aggrieved by any decision of the Settlement Of 
sub-section (1) may, within two months from the date of the decision or such further time aa ne 
Tribunal may in its discretion allow, appeal to the Tribunal ; and its decision shall be final and not 
be liable to be questioned in any Court of Law.” ° 


This provision was repealed by Madras Act XXXIV of 1958. The observation 
of Ramachandra Iyer, J., in the unreported decision referred to above relating to. 
his prior decision, State of Madras v. Karuppiah Ambalam?, indicates that the legal 
position relating to the maintainability of suits in civil Courts in respect of ryoti 
lands has undergone a material and radical change after the repeal of section 56 
of the Act. In Adaikalathammal v. Chinnayyan Panipundar4, a Division Bench of this. 
Court considered the question of the jurisdiction of the civil Court in relation to 
the dispute between two rival ryots each claiming to be the owner of the land in 
dispute between them. The learned Chief Justice delivering the judgment of the 
Bench after referring to the several decisions on the subject observed thus at page 


317: 


“ We are in entire agreement with this decision of Ramachandra Iyer, J. (Soosai Udayar v. 
Andiappan Ambalam5, We agree thatif the relief claimed ina civil Court is not what is created or 
granted by the Act, e.g., the right to obtain patta but a civil right the jurisdiction of the civil Court. 
which always existed cannot be held to be ousted as the statute does not either expressly or impliedly 
extinguish such rights.” 

The learned Chief Justice then referred to the repeal of section 56 of Madras Act 
XXVI of 1948įby Madras Act XXXIV of 1958 and observed thus : 


a 
I. (1g02) 12 MLL.J. 453: I-L.R. 26 Mad. 3. (iasa 1 M.L J. 185. i 
4 
5. 


5 1959) t M.L.J. 314- 
2 Since reported in (1961) 1 M.L.J. 168. 1959) 1 M.L.J. 195. 
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“ enceforward the question has really become academic because with the disappearance of 
„section 56 there can be no basis for the plea that the jurisdiction of the civil Court has been ousted.” 


We are of opinion that the absence of any ryotwari patta in favour of the clai- 
-mant in this land acquisition proceeding cannot preclude him from contending 
that he is entitled to be paid the compensation amount by reason of his ownership 
and possession of the lands acquired. The Abolition Act has not brought about a 
forfeiture of the rights of his property situated in the estate. This is clear because 
-under the Proviso to section 3 (d) he is not liable to be dispossessed being, prima focie 
a person lawfully entitled to be in possession of the property. It is not as if that 
the right of ownership of the property cannot be proved except by the production 
-of a ryotwari patta. As observed by Ramachandra Iyer, J., in the unreported deci- 
sion referred to above even if such ryotwari patta were to be produced it cannot be 
-conclusive evidence of title. The decisions of this Court have held that the civil 
-Court has jurisdiction to entertain and adjudicate upon a dispute between two rival 
ryots as to who is the owner of the holding. ‘The repeal of section 56 of the Act has 
‘made the position very clear and no doubt can be entertained in respect of the juris- 
.diction of the civil Court to decide disputed questions of title relating to ryoti lands_ 
in an estate taken over under Madras Act XXVI of 1948. The civil Court clothed 
-with jurisdiction under the Land Acquisition Act to decide reference made to it 
under sections 18, 30 and 31 of the Act is certainly competent to decide the question 
of title in case of disputes that may be raised in the course of such proceedings. We 
therefore hold that the contention on behalf of the State Government that the 
-claimant is not entitled to have the compensation amount-paid out to him is un- 
sustainable. 


Under the Abolition Act, the claimant could claim the benefit of the Proviso 
to section 3 (d) if he were sought to be dispossessed from his holding. The claimant 
“has now been actually dispossessed by reason of the machinery of the Land Acquisi- 
tion Act having been set in motion. He could not obviously resist dispossession 
under the Land Acquisition Act. The compensation amount now deposited in 
‘Court really represents the property from which the claimant has been dispossessed. 
‘Such right as the claimant has under the Abolition Act to resist dispossession is fastened 
-on the substituted property. The disability on the part of the State Government 
to evict the claimant from his holding by virtue of the Proviso to section 3 (d) cannot 
‘be got rid of by merely taking shelter under the Land Acquisition Act, and denying 
the claimant’s right to get compensation. The claimant can well be heard to say 
that such rights as he had under the Abolition Act in respect of the property from 
-which he has been dispossessed should attach to the fund in Court. ^ If such a right 
-were to be recognised in favour of the claimant it follows that the State Government 
‘cannot put forward any obstacle in his way to receive the compensation amount. 


The appeal, therefore, fails and is dismissed with costs. 
RM. —— Appeal dismissed. 
INTHE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—P. V. RajAMANNAR, Chief Justice AND MR. Justiaz PANGHAPAKESA 
-AYYAR, 


‘Shree Bajrang Jute Mills, Ltd., Guntur Appellants; 


Railways Act (IX of 1890), sections 39 and 41—Scope of —Railway Rates Tribunal Rules—Diserstion and 
powers of Railway Rates Tribunal—Tribunal opining that it would be fair to grant coricesi ional soles but eraning 
riie only Irom tas oforder andnot from dats P en Ade of certiorari—Omission of 
ri to decide issusas it was unnecessary—]f amountsto error rendering decision liable ae 
Constitution of India (1950), Article 226. £ to be quashed 


Though the Railway Rates Tribunal may have jurisdiction to t relief by allowi cessi 
rates for haulage over 500 miles, from the date of the complaint there is nothing in Mae ballin Ack 
and the Railway Rates Tribunal Rules which compels the Tribunal to grant relief from that date. 
It is certainly within the discretion of the Tribunal to grant relief from a date subsequent to the date 








* W.A. No. 158 of 1956. 4th February, 195%. 
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of the complaint. Where the Tribunal, while holding that it would be fair and reasonable that there 
should be a concessional rate, did not give effect to it from the date of the complaint, because it. 
found that there were no circumstances which would justify the grant of that concession from the 
date of the complaint and held that it would be sufficient to give rejief from the date of its order, it 
cannot be said that the discretion has not been exercised judicially or has been improperly exercised: 
so as to justify interference under Article 226 of the Constitution. 


Southern Railway v. The Railway Rates Tribunal, (1956) 1 M.L.J. 395, referred to. 


Where the Tribunal does not decide an issue as to the reasonableness and justification for an 
increase in rates for the carriage of goods, but it was unnecessary to’decide the question for di in 
of the complaint before it, because even if it decided the issue in favour of the applicant, the Tabun? 
would have no jurisdiction to order a refund or give anyfother substantial relief, the Tribunal cannot 
be held to have erred or gone wrong in omitting to give a finding on the issue in question, so as to 
render its decision liable to be quashed by a writ of certiorari. 


Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Rajagopalan, dated 7th August, 1956 and made in W.P. No. 358 of 
1955 presented to the High Court under Article 226 of the Constitution of India 
to issue a writ of certiorari calling for the records in Complaint No. r of 195% 
on the file of the Railway Rates Tribunal, Madras, and quash the order therein 
‘dated roth September, 1954. 
E. Venkatesam, for Appellant. f 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—Three points were pressed upon us by Mr. E. Venka 
learned Counsel for the appellant in this case. The appeal is against the Judgment. 
of Rajagopalan, J., confirming the order of the Railway Rates Tribunal on a com- 
plaint made by the appellant-company engaged in the manufacture of jute goods. 
The first point is that though the Tribunal held that it would be fair and reasonable. 
that there should be a concessional rate, namely 124 per cent. less than the standard 
rate for haulage over 500 miles, the Tribunal did not give effect to this concession. 
with effect from the date of the complaint. The Tribunal dealt with this question 
and in the exercise of its discretion held that there were no circumstances which 
would justify the grant of that concession from the date of the complaint and that 
it would be sufficient if the concession should be operative from the date of the order 
of the Tribunal. It is obvious that though the Tribunal may have jurisdiction to 
grant relief from the date of the complaint, as was held by this Court in Southenr 
Railway v. The Railway Rates Tribunal}, there is nothing which compels the Tribunal. 
to grant relief from that date. It is certainly within the discretion of the Tribunal 
to grant relief from a date subsequent to the date of the complaint. Mr. Venkatesam. 
urged that assuming that the Tribunal had such discretion, it should be exercised 
judicially and not in an arbitrary manner. But in this case we are convinced that 
the discretion has been exercised after consideration of relevant matters. It is not. 
for us to say how we would have exercised our discretion. We agree with 
_ Rajagopalan, J., that there is nothing ex facie in the order of the Tribunal to hold. 
that the discretion of the Tribunal has been improperly exercised. 


The second point is based on Article 14 of the Constitution. There was am 
enhancement in the rate for jute by re-classification. Jute which was originally in 
class 2 was placed in classes 7 and 8 in the areas served by all railways except the 
E.B.tand A.B. railways. As regards other commodities, there was only one step- 
up, that is, goods placed in class 2 were placed in class 3. This differentiation, it 
was contended, amounted to a discrimination -which offended the principle of 
Article 14 of the Constitution. The Tribunal however has given reasons to justify 
the re-classification. We cannot say that having regard to the peculiar circumstances 
relating to the transport of raw jute the re-classification was discriminatory in any 
sense. ‘There was good reason for re-classifying raw jute as coming within classes 
7 and 8. The learned Judge Rajagopalan, J., no doubt does not in terms mention 
Article 14. All that he says is that there was ample material on the evidence 
before the Tribunal for its conclusion that the change in the classification was not 
in reasonable. We have examined the charge levelled by the appellant but we are 
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convinced that there was no discrimination which should be struck down by applying 
the principle of Article 14 of the Constitution. 


The third and last point was that Issue No. 1 should have been decided by the 
Tribunal. That issue runs thus: 

“ Were the increases in the station-to-station rates for the carriage of jute to the applicant 
mills and their final cancellation justified and reasonable ? ” : 
The matter covered by this issue related to a period anterior to the filing of the 
complaint. Actually on the date of the complaint there were no station-to-station 
rates. ‘There was an issue whether the appellant was entitled to any and to what 
special station-to-station rates. But that was decided against the appellant. It was 
unnecessary for disposing of the complaint to decide the question whether the 
periodical increases in station-to-siation rates when they existed were justified and 
reasonable. Admittedly the Tribunal could not have ordered a refund or given 
any other substantial relief to the appellant even if they were to come to the con- 
clusion in its favour. Having regard to this limitation on the power of the 
Tribunal, we cannot say that the Tribunal was wrong in omitting to give a finding 
on Issue 1. There is no substance in this point either. 

The appeal is dismissed. 


PRN, a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justicz RAMAGHANDRA IYER AND MR. Justice KuNHAMED 
Kurn. 


K. Viswanathan -- Appellant* 
v. 


The State of Madras, represented by the Commissioner of Com- 
mercial Taxes, Board of Revenue, Mad ras .. Respondent. 

Madras Entertainments Tax Act (X of 1939), section 7 (1)—Excess collection of tax from the purchasers 
of the cinema tickets—Management of the cinema houss—If could claim the excess. 

The management of a cinema house is made, so to stay, the agent of the State for collecting the 
entertainments tax under the Madras Entertainments Tax Act andl when once the tax is collected 
and paid to the Government the agency ceases. The agent could have no interest in the collections. 
If there is any excess payment the agent has no interest in it so long as what is paid is what is 
collected by way of tax. The amount collected as tax is not the income of the person collecting it and 
he cannot claim refund from the Government on the ground that what has been collected and paid 
as tax is in excess of what is properly due to the Government. 


Appeal against the Decree of the City Civil Court, Madras, dated 6th November 
1957 and passed in O.S. No. 1722 of 1956. 


T. R. Srinivasa Ayyangar, for Appellant. 


The Government Pleader (A. Alagiriswami) and G. Ramanujam, fór Respondent. 
The Judgment of the Court was delivered by 


_ Ramachandra Iyer, 7.—This appeal arises from the decree of the II Assistant City 
Civil Judge, Madras, in O.S. No. 1722 of 1956 dismissing the suit instituted by the 
appellant for recovery of a sum of Rs. 17,252-7-0 under the following circumstances, 


The appellant is the proprietor of a picture house in Madras known as “ Chitra 
Talkies”. Under the provisions of the Madras Entertainments Tax Act the 
appellant paid certain sums by way of entertainment tax in respect of the five annas 
tickets sold by him between the period 15th August, 1949 to 18th October, 1953. The 
amount paid was at the rate of one anna per five annas ticket, The appellant later 
on discovered as a result of a communication received from the Assistant Commercial 
‘Tax Officer that the tax due on a ticket of the gross value of five annas was only nine 
a ar a ee 
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pies, and not one anna, and alleging that he had paid a sum of Rs. 17,252-7-0 by 
way of excess tax under a mistake of law, filed the suit for recovery of that sum from 
the Government. 


The suit was contested substantially on three grounds, (1) that the payment 
made to the Government was not the money of the appellant but what was collec- 
ted by the appellant on its behalf, (2) that the appellant would not be entitled to 
obtain a refund of payment made voluntarily, though under a mistake of law, (3) 
that the claim was paced by limitation under section 18 of the Madras Entertain- 
ments Tax Act. The learned City Civil Judge upheld the objections of the Govern- 
ment under all the three heads and dismissed the suit. Hence this appeal. 


It is unnecessary to consider the correctness or otherwise of the view taken 
by the Assistant City Civil Judge on the question whether a party would be entitled 
to relief in respect of a payment under a mistake of law, or whether the suit claim 
was barred by the provisions of section 18 of the Madras Entertainments Tax Act 
as we are of opinion that his conclusion on the first point is correct. 


The Madras Entertainments Tax Act was enacted to impose tax on amusements 
and other entertainments in the State of Madras. The relevant portions of the Act 
as it stood at the time when the payment of entertainment tax was made by the 
appellant to the Government are as follows : 


Section 4 (1) states: 


“ On each payment for admission to any entertainment there shall be levied and paid to the 
State Government (except as otherwise expressly provided in this Act), a tax (hereinafter referred to 
as the entertainments tax) calculated at the following rates........0..08 


_ Provided that in the case of cinematograph exhibitions, the tax shall be calculated at the rates 
8 ed above on cach payment for admission, after excluding from such payment the amount of 
e tax”. (The rest of the section is omitted as unnecessary). 


Section 7 (1) states: 


“The entertainments tax shall be levied in respect of each person admitted on payment, and 
shall be calculated and paid on the number of admissions ”. ae ale 


Sub-clause (2) states : 
“ The entertainments tax shall be due and be recoverable form the proprietor ”. 


It will be seen that under the provisions extracted above the management of a cinema 
for example is made the collecting agent for the tax. The amount so collected 
is a tax on the individual attending the entertainment. It being a tax will be due 
to the Government and not to the proprietor of the cinema. There is however no 
evidence in this case to show whether the appellant collected the tax by adding the 
sum of one anna to a four anna ticket, or by collecting five annas in lump sum from 
the picture-goer undertaking to pay whatever tax that may be due thereon to the 
Government from out of the collections, Exhibit B-1 is a typical statement of the 
tickets sold. ‘That gives only particulars of the number of tickets sold, total amount 
collected and the tax duethereonatoneanna per ticket. It does not show that one 
anna was collected from each member of the audience on the representation that 
it was bie entertainments tax. But the learned trial Judge has observed in his judg- 
ment thus : 


“ Further it will be seen that the collections of tax at the rate of one anna per ticket of 5 annas 
was made by holding out that it was payable to the Government. The seal or stamp on the ticket 
bears that the tax payable in one anna ”. 

The correctness of his statement has not been challenged in the grounds of this appeal. 
It would follow that although no five annas ticket during the relevant period has 
been produced in this case, the admitted case of both the parties was that those 
tickets contained an impression on it, that the entertainments tax payable thereon 
was one anna. Thus there was a representation to the individuals who attended 
the cinema that out of five annas collected for each ticket one anna was collected 
as and for the entertainments tax. It was this amount that was paid by the 
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appellant to the respondent. The amount so collected from the persons who 
attended the cinema was for paying it over as entertainments tax to the Govern- 
ment. If that amount was in excess of what was legally due, namely, three pies 
-on each ticket, the excess would belong to the individual who had paid the money 
and not to the appellant, who merely collected the money on behalf of the State. 


The management of a cinema is made by the statute an agent as it were for 
the collection of the entertainments tax ; once the collection was made and the 
amount paid to the Government, the agency would cease. The agent himself would 
have no interest in the amount collected and paid over to the Government. 


Learned counsel for the appellant contended that in the circumstances of the 
case it should be held that the sum of five annas collected in respect of each ticket 
was a consolidated sum ; as the management did not allocate what was due to 
them, and what was due to the Government as and for the entertainments tax, the 
entire sum, would belong to the management subject to the duty of the management 
to pay the proper amount of tax to the Government ; if under these circumstances, 
an excess was paid as tax it must be out of the moneys belonging to the management, 
who would therefore be entitled to recover the same on proving that there was a 
mistake of law in making the payment. We cannot however agree that what was 
collected in the instant case was a consolidated sum. While charging an individual 
picture-goer five annas for a particular seat the management in the instant case 
intended to charge only four annas for itself and one anna for the entertainments 
tax. While it may be accepted that what the appellant paid was in excess of what 
was due, the excess payment was not of the appellant’s money but represented the 
excess collected from the various persons who attended the cinema shows during 
the relevant period by purchasing five annas tickets. The question whether a 
person entrusted by a statute with the duty of collecting a tax as a part of his business 
can be said to receive it as his business income, arose under the Madras General 
Sales Tax Act in Velayudhan v. Agricultural Income-tax and Sales Tax Officer, Perumbavoor'. 
Subramania Iyer, J., while considering the question whether a tax realised by a 
dealer from his customer could be included in the dealer’s turnover thereby subjecting 
it to further tax observed : r 

“ The sales tax collected by the petitioner is immune from the levy of any suies tax as the collec- 


tion was made by him for and on behalf of the State and his obligation was to make it over to the 
State on whose behalf he made the collection ”. 


This view was affirmed in Sales Tax Act Officer v. Velayudhan*. In Kunju 
Moideen Kunju v. State of Travancore-Cochin®, it was held that any amount 
collected by a registered dealer from his customers by way of tax due to the Govern- 
ment regardless of the fact whether the tax so collected was actually due on the sales 
or not was a collection which had to be handed over to the State. In Deputy 
Commissioner of Commercial Taxes v. Krishnaswami Mudaliar*, a Bench of this Court 
holding that there could be no levy of sales tax on sales tax collected by a dealer 
observed that : 

“The dealer did nothing to the goods sold in order to enable him to earn the tax that is levied 
upon the sale. It is an obligation imposed by the State upon transactions of sale which liability 
is to be borne by the purchaser and the amount is to be collected by the seller not because he is entitled 
to it in his capacity as seller but because an obligation has been enjoined upon him to make the collec- 
tion under the statute ”. 


We have already referred to the relevant provisions in the Madras Entertain- 
ments Tax Act which shows that what is collected by the person providing the enter- 
tainment tax is a tax for being paid over to the Government. The circumstance 
that such tax is collected along with the admission fee for the particular enter- 
tainment cannot alter the nature of what is collected on behalf of the Government 
or of the obligation on the part of the person so collecting to transfer the entirety 
of the amount so collected from the public. The amount thus collected not being 
the income of the person providing the entertainment would not form his property 
ee ee 
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so that he can in case there is any payment by mistake recover it back. What was 
paid to the Government was what was collected on its behalf ; if there was an excess 
collection made, the person aggrieved is the person who paid. The appellant could 
have no cause of action in respect of such excess collection which was made and 
paid over to the Government. 


Agreeing with the lower Court, we are of opinion that the excess amount of tax 
paid to the Government by the appellant was not his property so as to entitle him 
to recover such excess payment from the Government. The appeal fails and is 
dismissed with costs. 


R.M. ae Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE JAGADISAN AND MR. Justice Kamasam. 
T. D. Jagadamba Bai and others .. Appellants* 


0. 
` T. D. Satyanarayana Rao alias T. D. Najunda Rao and others.. Respondents, 


Hindu Law—Presumption as to the school of law applicable to migrating families—Migration—Inference 
and proof—Adoption by a widow belonging to family governed by Mitakshara law of Bombay Stats. 

Hindu Law—Adoption by widow governed by the Southern school of Mitakshara lato—Authority of husband 
or consent of agnates to adopt—Form and proof of authority or consent. 

_ Evidence Act (I of 1872), section 1 15—Estoppel and adoption—Practice—Issues in the absence of pleadings— 
Trial of—Propriety. 

A Hindu family may migrate from one place to another but the members of the family carry 
the personal law along with them. It may be open to the members of the family after such migration 
to give up and renounce the law which they carried with them and adopt thelaw prevailing in the 
place to which they have migrated. But until such an act of renunciation is positively established 
the presumption is that the members of the migrating family are still governed by the law of the 
place of their origm. 

Actual proof of migration especially in relation to families which had migrated centuries ago 
will often be impossible. But an inference of migration may be e depending upon the facts 
and circumstances of each case. It is also possible to draw an inference of migration m the fact 
that the parties have been persistently and invariably describing themselves in a particular way 
{in the instant case, as of the Maharashtra stock). - 


Since the widow in the instant case was governed by the Mitakshara law as obtaining in the 
Bombay State she can make an adoption to her deceased husband without his authority or permission 
80 long as there is no prohibition against the widow taking a boy in adoption. 


‘The Hindu law does not require the husband’s authority in favour of his wife to make an adoption 
to be in any particular form. It need not be written ; it may also be oral. But as a Hindu widow 
governed by the Southern school of Mitakshara law cannot adopc without the husband’s permision 
or without the consent of the agnates or cognates any alleged oral permission has got to be strictly 
proved and convincingly established. Self-serving recitals in a document or declaration in writing 
cannot be accepted as proof of oral authority by themselves without proof aliunde establishing that 
as a fact. 


One of the essential ingredients of section 115 of the Evidence Act is that the person who pleads 
estoppel must have acted on the representation made to him. It is only a rule of evidence. This 
rule cannot validate an invalid adoption. 

The adoption was upheld in the instant case ak the parties belonged to a family governed by Mita- 
kshara law as obtaining in the Bombay State. Since the husband died before 1937, the widow was not 
entitled to any benefits under Act (RVI of 1937) and though she married her own maternal 
uncle since she succeeded only as his wife, she got only a limited interest in the Properties and ihe 
adopted boy was entitled to recover the entire properties. 


A trial of an issue in the suit without the necessary foundation of the proper pleas raising the 
issue is a gross irregularity and an unmitigated evil likely to lead to miscarriage of justice. 


Appeals against the decree of the Court of the Subordinate Judge of Thanjavur 
in O.S. No. 23 of 1955. 





* Appeal Nos. 61, 168 and 278 of 1957 31st January, 1961 
G.R.P. No. 1675 of 1957. (11th Magha, 1882—Saka) 
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Appeal No. 61 of 1957. 
G. K. Damodara Rao, K. S. Naidu, R. Krishnamurthy and P. Devadoss, for Appellant. 
R. Gopalaswami Ayyangar, for Respondents. 


Appeal No. 168 of 1957. 
V. Ramaswami and T. Martin, for Appellant. 
R. Gopalaswami Ayyangar, for Respondents, 


Appeal No. 278 of 1957. 

T. R. Srinivasan and V. Venkatesan, for Appellant. 

R. Gopalaswami Ayyangar, K. S. Naidu and R. Krishnamurthi, for Respondents. 
C.R.P. No. 1675 of 1957. 

R. Gopalaswami Ayyangar, for Petitioner. 


K. S. Naidu, P. Devadas, T. Martin, N. Vanchinathan, R. Krishnamurti and V. S. 
Gopalaraman, for Respondents. 


The Judgment of the Court was delivered by 


Jagadisan, F.—These three appeals arise out of the same suit in O.S. No. 23 
of 1955 on the file of the Subordinate Judge’s Court of Tanjore. The first plaintiff 
in that suit claimed to be the adopted son of one T. B. Doss Rao, the deceased 

‘husband of the first defendant and sought recovery of possession of the properties 
described in the plaint A, B, and C Schedules as belonging to him as such adopted 
“son, The first defendant denied the factum of the adoption itself, and contended 
that even if the adoption did in fact take place it was invalid in law. The second 
defendant was the alienee from the first defendant of items 1 and 2 of the plaint A 
Schedule. The third defendant was another alienee from the first defendant of items 
29 and 35 of the plaint B Schedule. The fourth defendant was in occupation of the 
house described as item 3 of the plaint A Schedule and the 5th defendant was in 
occupation of the house described in the plaint C Schedule, as tenants under the 
first defendant. The 6th defendant was living in the house, item 49 of the plaint 
B Schedule. The 6th defendant was impleaded as a party subsequent to the insti- 
tution of the suit as per order in I.A. No. 489 of 1955, dated 2nd August, 1955. 
She came to be added as a party by reason of the plea of the first defendant in her 
written statement that she is a necessary party and that the suit was bad without 
her joinder. The 6th defendant claimed to be the lawfully wedded second wife of 
the late T.B. Doss Rao. The first defendant supported the 6th defendant in her 
claim to be the widow of Doss Rao. All the defendants made common cause 
-against the first plaintiff and denied his status as the adopted son of T.B. Doss Rao. 


The second plaintiff in the suit claimed to be a purchaser from the first plaintiff 
-of an undivided one-third share in all the suit properties. It seems to be plain 
that the second plaintiff who obtained the conveyance from the first plaintiff on 
4th March, 1955, six days before the suit was instituted belongs to the class of 
financiers and speculators who promote litigation to subserve their own ends and 
purposes. 


The learned Subordinate Judge of Tanjore who tried the suit upheld the first 
plaintiff’s claim as the validly adopted son of the late T.B. Doss Rao. He found 
that the first plaintiff was not competent to challenge the validity of the alienation 
of item 1 of the plaint A Schedule. He further found that the alienation of other 
items of i ei made by the first defendant and impugned by the first plaintiff 
were not valid and binding upon him. The first plaintiff was granted a decree 
for recovery of possession of all t the properties described in the plaint Schedules A 
to C except item 1 of the A Schedule. The first defendant was directed to render 
accounts in respect of the income from the plaint properties, for which the 
first plaintiff was granted a decree, from 8th June, 1938 til date of alienation in 
respect of alienated properties and till recovery of possession regarding the 
-other properties. An enquiry under Order 20, rule, 12, Civil Procedure, Code, was 
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directed to be held in respect of the determination of the future mesne profits pay- 
able by defendants 2 and 3. 


The learned Subordinate Judge found that the 6th defendant was not the 
lawfully wedded wife of the late Doss Rao. 


Appeal No. 61 of 1957 is the appeal preferred by the first defendant challenging 

the correctness of the finding of the Court below in regard to the status of the first 

laintiff. The second defendant has preferred A.S.No. 168 of 1957 in so far as the 

judgment and decree of the Court below affects his rights over the second item of 

the plaint A Schedule. A.S. No. 278 of 1957 has been preferred by the 6th defen- 

dant contending that the finding of the Court below in regard to her alleged status 
as the wife of Doss Rao is not correct. 


In A.S. No. 168 of 1957 a memorandum of compromise signed by the appellant 
and the second plaintiff has been filed into Court. These parties pray that the 
memorandum of compromise may be recorded and a decree in terms thereof be 
passed. The other two appeals were heard together. 


T.B. Doss Rao, the late husband of the first defendant, was employed as a 
Sub-Magistrate for a long number of years under the State Government. He was 
premanie as a Tahsildar which office he held in several places in Tanjore district, 

irkali, Mannargudi and other places. At the time of his death on grd September 
1934 he was holding office as Huzur Sherishtadar in the Tanjore Collectorate. He 
died issueless. The 6th defendant in the suit was living with him and the 
evidence on record seems to suggest that she was living as his wife, though the ques- 
tion whether she was married to him or not is not free from controversy. Rath- 
nabai, the mother of the first plaintiff, is the daughter of one Ramachandra Rao, 
the junior paternal uncle of the first defendant. The first plaintiff’s mother and 
the first defendant are therefore related as cousin-sisters. The natural father of 
the first plaintiff is one Narahari Rao, who was employed as a clerk in the Postal 
Department at Madras, The case of the first plaintiff is that the first defendant was 
anxious to adopt one of the sons of her cousin Rathnabai that she pressed his parents 
to give him away in adoption to hèr and that he was given -away in adoption at 
Tanjore by his natural parents to the first defendant on an auspicious day, namely 
8th June, 1938. As against this definite case of the first plaintiff of the first defendant 
having taken him in adoption on 8th June, 1938 in accordance with shastraic rites, 
the first defendant’s equally definite case was that no adoption took place on 8th 
fumes 1938 or at any time thereafter. The onus of proving the adoption is undoubted- 
y upon the first plaintiff. It must be mentioned even at the outset that the evi- 
dence in support of the factum of adoption of the first plaintiff, both documentary 
and oral, is overwhelming and it is indeed strange that the first defendant should have 
thought fit to deny such an incontrovertible fact. Of course her further plea was that 
the alleged adoption of the first plaintiff is invalid in law as she was not governed 
by the Mayukha Law of the Bombay school and as she had neither the authority 
of the husband nor the consent of sapindas to make the adoption to her deceased 
husband. This plea attacking the validity of the adoption was set out in the writ- 
ten statement filed by her. At the trial of the suit she adopted another line of 
defence as well, though not pleaded in her written statement. She suggested that 
the boy actually taken in adoption was not the first plaintiff but another son of the 
first plaintiff’s parents who is no longer alive. 

We shall very briefly refer to the evidence relating to the factum of adoption 
of the first plaintiff to the late Doss Rao just to express our concurrence with the 
finding of the learned Subordinate Judge on this issue in the case. The first plaintiff 
who was a mere baby, aged about 24 to 3 years at the time of the alleged adoption 
was brought up by the first defendant herself. Exhibit A-2o, letter written by the 
first defendant to the first plaintiff’s father, dated 26th June, 1937 shows that the 
first plaintiff was with her on the date of that letter. In Exhibit A-21 dated end 
August, 1937 written by the first defendant to the first plaintiff’s father the first 
defendant states that the first plaintiff’s father need not be thinking of him as the 
first plaintiff is always going to be with her. The first defendant wrote Exhibit 


300 THE MADRAS LAW JOURNAL REPORTS, [1961 


A-8, dated 22nd May, 1938 to the first plaintiff’s father fixing 26th Vaikasi of the 
year Vehudanya (8th June, 1938), a Wednesday as an auspicious date for taking 
the boy in adoption. Exhibit A-r is the printed invitation sent in the name of the 
first defendant fixing 8th June, 1938 as the date of the adoption ceremony. This 
is produced by Baji Rao, P.W.3, one of the witnesses examined on the side of the 
plaintiffs, Exhibit A-2 is the ante-adoption agreement dated 7th June, 1938 bet- 
ween the first plaintiff’ father and the first defendant. This was executed at Tanjore 
and registered on 7th June, 1938 itself. This document recites that Satyanarayana, 

ed about 2h years, the son of Narahari Rao, is to be taken in adoption and that 

er the adoption he should take all the immovable properties purchased by the 
late Doss Rao during his lifetime absolutely. Under the document the immovable 
properties purchased by the first defendant after the lifetime of her husband were 
to be taken by her absolutely. The document further provided that the first defen- 
dant should be the guardian of the adopted son till he attained majority, and that 
after her lifetime, if the adopted son still continued to be a minor, the natural father 
of the boy should be the guardian. Exhibit A-3 dated 8th June, 1938 is the deed 
of adoption executed by the first defendant. That document recites that the late 
Doss Rao before his death gave his wife permission to adopt under the Mayukha 
Law and that on 8th June, 1938 Satyanarayana, the son of Narahari Rao and Rathna 
Bai, was given away by his parents in adoption to her, that Datta homam was per- 
formed according to the Shastras and that the adopted son’s rights in respect of 
immovable properties of Doss Rao should be governed as per the recitals in the 
ante-adoption agreement, Exhibit A-2. The adopted boy is described in the 
adoption deed as Satyanarayana alias Nanjunda Rao. These documents would 
prima facie show that in fact the first plaintiff whose name is Satyanarayana was 
taken in adoption on 8th June, 1938 by the first defendant. 


Before the institution of the suit the first plaintiff caused a notice Exhibit A-38 
dated gth July, 1954 to be issued to the first defendant through his Counsel at 
Madras, in which he asserted his status as an adopted son and demanded recovery 
of possession of the immovable properties belonging to his late adopted father. 
The first defendant caused a reply to be sent through her lawyer at Nagapattinam 
which is Exhibit A-g9 dated 15th September, 1954. It must be noted that the first 
defendant was not diligent in sending this reply as she kept quiet for nearly two 
aa after receipt of Exhibit A-38. Paragraph 8 of that reply notice reads as 
ollows :— 


“That there was no giving and taking as required by law to constitute a valid adoption and no 
Dhatha homam and other ceremonies were performed; as my client was then in her monthly course 
and therefore, the adoption had to be postponed till after she took her bath three days later.” 


In the written statement filed by the first defendant in the suit there is no reference . 
to this alleged postponement of the adoption ceremony due to the intervention of her 
monthly period on that date. The adoption deed, Exhibit, A-3, was registered 
only on roth June, 1938. This delay of two days in registering the adoption deed 
was taken hold of by the first defendant to evolve this ingenious plea of the post- 
ponement of the adoption ceremony on 8th June,. 1938, The oral evidence in 
support of the adoption ceremony not having taken place on 8th June, 1938 is that of 
the first defendant herself as D.W. 4 and that of D.W. 5 who claimed to be a relation 
of the first defendant’s husband. The evidence of the first defendant is certainly 
interested and cannot be accepted as true. The learned Subordinate Judge who 
saw D.W. 5 in the witness-box discredited his testimony as false. We see no reason 
to accept his testimony. The first defendant stated in the witness-box that she 
had her periods on 8th June, 1938 in the regular course and that it was not unex- 
sears It was the first defendant who fixed up the auspicious date by consulting 

er purohit at Tanjore for the adoption ceremony. As the learned Subordinate 
Judge has rightly pointed out it is unbelievable that the first defendant would have 
fixed any date for an auspicious occasion in which she was to participate at a time 
when she expected her monthly periods. The story of the first defendant 
of the postponement of the adoption ceremony on 8th June, 1938 is hopelessly 
false and is incredible. 


t 
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The oral evidence on the side of the plaintiffs relating to the factum of adop- 
tion is very cogent and natural. P.W. 1 Krishnan Nair was employed under Doss 
Rao as a cook for a long number of years. He deposed that he accompanied Nara- 
hari Rao from Madras to Tanjore and witnessed the adoption ceremony. The 
presence of P.W. 1 on 8th June, 1938 is admitted by the first defendant herself. 
In her letter Exhibit A-18, dated 22nd May, 1938 addressed to the first plaintiff's 
father she asked him to inform P.W. 1 of the intended adoption ceremony to come 
off on 8th June, 1938. The first defendant’s letter Exhibit A-29, dated 15th June, 
1938 written 7 days after the adoption ceremony shows that Krishnan Nair, P.W. 1 
remained at Tanjore till the date of that letter. P.Ws. 2, 3 and 5 also deposed that 
they were present at the adoption ceremony and witnessed the giving away of the 
first plaintiff by his parents to the first defendarit. We cannot discredit the testi- 
mony of these disinterested witnesses against whom nothing has been suggested to 
doubt their veracity. The learned Subordinate Judge has accepted their testi- 
mony and we see no reason to differ from him in this respect. 


The first defendant wanted to make out at the trial of the suit that the first 
plaintiff was not the boy who was taken in adoption by her. This was not her plea 
in her written statement wherein she took up the extreme impossible position that 
there was in fact no adoption at any time by her of the first plaintiff. She did not 
plead that some other son of the parents of the first plaintiff was taken in adoption. 
The learned Subordinate Judge ought not to have permitted the first defendant to 
adduce any evidence on the question of the identity of the boy who was taken in 
adoption in the absence of a specific plea in this behalf. A trial of an issue in the 
suit without the necessary foundation of the proper pleas raising the issue is a gross 
irregularity and an unmitigated evil likely to lead to miscarriage of justice. How- 
ever, this question of the identity of the boy taken in adoption was raised atthe trial 
of the suit, though irregularly and improperly, and as we have heard strenuous 
arguments of learned counsels in this Court we propose to consider the question. 


The evidence on the side of the plaintiffs is that the first plaintiff was born on 
HPF 1935 at Madras. Exhibit A-4 is the triplicate copy of the report of birth 
of the first plaintiff given to the Corporation of Madras by his father, Narahari 
Rao, P.W. 4. Exhibit A-5 is the extract from the birth register of the Corporation 
maintained in the 13th Division, said to relate to the first plaintiff. If Exhibits 
A-4 and A-5 relate to the first plaintiff his date of birth is 6th July, 1935. Exhibit 
A-2 the ante-adoption agreement gives the age of the adopted boy as about 24 years. 
It is not disputed that the approximate age of the adopted boy given in Exhibit 
A-2 is correct. The adopted boy, whether it was the first plaintiff or some other 
boy, must therefore have been born sometime in 1935 or 1936. The evidence of 
P.W. 4 and P.W. 6 the natural father and mother of the first plaintiff is to the effect 
that they had seven children in all, three male and four female, but that two of the 
female children died. According to them the first plaintiff is their second male issue. 
The first boy is one Gopinath born in 1927. The third boy is one Mohan born 
sometime in or about October, 1937. The birth extract in regard to this third boy 
has not been made available. The first defendant herself has admitted that at the 
time when Rathnabai, the first plaintiff’s mother, came to Tanjore to participate 
in the adoption oy. she had a son, a baby in arms. The first defendant in 
her letter Exhibit A-47 dated 3rd October, 1937 addressed to the first plaintiff’s 
natural father expressed her pleasure in hearing the news of the birth of a male 
child to him. It is thereforé very likely that the male child referred to therein is the 
third son of the first plaintiff’s parents, namely, Mohan. The story of the first defen- 
dant that the first plaintiff was not the boy who was taken in adoption rests partly 
upon her interested dubious testimony to which we shall refer to presently and on 
the declaration made by the first plaintiffs father in regard to the age of the first 
plaintiff while admitting the first plaintiff in the schools. The first defendant as 
D.W. 4 deposed thus :— 

“ First plaintiff is not the Poy that was proposed to be adopted. Satyanarayana Rao the 
poe, boy for adoption was of darker complexion than first plaintiff and he had mole near his 

car. w 
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The first defendant seems to be 2 woman who will not shrink from uttering any 
falsehood as is evident from the fact that she denied the very factum of adoption. 
We cannot certainly disbelieve the first plaintiff’s adoption on the oral testimony of 
the first defendant suspecting the identity of the first plaintiff as the adopted boy 
on degrees of complexion and on the existence or otherwise of a mole on the left ear. 


The first plaintiff was admitted as a student in the Madras Progressive Union 
(Secondary) School. The application for admission is Exhibit C-3 and that gives 
the date of birth of the first plaintiff as 15th June, 1937. This application purports to 
be signed by the father of thefirst plaintiff. The first plaintiff was admitted later 
on as a student of the North Tondaimandalam T. V. High School. The application 
for this admission is Exhibit C-5 and that also gives the date of birth of the first 

laintiff as 15th June, 1937. There is adeclaration purporting to be signed by the 

t plaintiff’s father in Exhibit C-5, that the statement given by him in the applica- 

tion is correct. Exhibit C-2 is a declaration over the alleged signature of the first 
plaintiff’s father and that is as follows : 

“I hereby declare that the correct date of birth of my boy Satyanarayanan, J., of Form IV is 
15th June, 1937 (nineteen thirty-seven) and that no alteration of the date will be demanded in 
future on the plea that the correct date was not given at the time of admission.” 


The first plaintiff’s father while admitting his third son Mohan in the Progressive 
Union School hasgivena declaration in respect of his age as well. In Exhibit C-1 
which is the application for admission into the Progressive Union High School the 
date of birth of Mohan is given as 14th July, 1941. Exhibit C-4 is the application for 
admission of Mohan in Tondaimandalam T. V. High School giving the date of his 
birth again as 15th July, 1941. The S.S.L.C. book relating to the first plaintiff 
Exhibit C-7 also repeats hisdate of birth as 15th June, 1937. These extracts from 
the school registers undoubtedly show the first plaintiff's date of birth as 15th June, 
1937 and the date of birth of his younger brother Mohan as 15th July, 1941. P.W. 4 
the father of the first plaintiff had naturally an uncomfortable time in the witness- 
box when he was confronted with these entries relating to the dates of birth of his two 
sons. The material portion of his evidence in this connection is as follows : 


“J admitted the boy in Progressive Union School at Madras to join him in IV Class. I did not 
sign the admission form. My first boy admitted the boy. I do not know whether an application 
was necessary. Ido not remember whether my boy signed any form. I do not remember whether 
I signed any form when I joined the first boy. I have admitted the third boy in School. Then I 
had leisure and I signed the form. I must see the form to tell the particulars to be filled.” 


No attempt was made to confront P.W. 4 with his signatures in Exhibit C series 
referred to above. Novertheless the above passage from his testimony reveals a good 
deal of hesitancy and prevarication on his part. This is indeed not commendable. 
The evidence of D.W. 7 who was the Headmaster of the Progressive Union High 
school from 1922 to 1950 is quite clear on the authenticity and genuineness of the 
documents Exhibit -C series. D.W. 7 deposed as follows : 

« I know Sri J. Narahari Rao. He is the father of the first plaintiff J. Satyanarayana Rao. I 
can. identity ai signature as I am acquinted with the same. Exhibits C-1 to C-g areshown to witness. 
Narahari Rao has signed in Exhibits C-1 to C-g. Naraharai Rao has also signed Exhibit C-5. In 
the S.S.L.C. book Narahari Rao’s declaration signed by him is pasted. The S.S.L.C. book is Exhibit 
C7.” 

In cross-examination the answers of this witness were as follows : 


“ J know Narahari Rao’s signature only from the application forms given by him for the school. 
Generally parents come to present applica ion forms. Narahari Rao must have come to present 
Exhibit C-3. I cannot remember if Narahari Rao came in person or sent it through his son Gopi- 
hatha Rao. I had no connection with T. T. V. High School. Iwas not present when Narahari 
Rao presented Exhibit C-4. I was not Headmaster when Narahari Rao signed Exhjbit C-6.” 


It is obvious that at leastwithregard to the application form presented before the 
the Madras Progressive Union High School of which D.W. 7 was the Headmaster at 
the relevant period Narahari Rao must have signed the application form, and he 
must have given the date of birth of the first plaintiff as 15th June, 1937 and that. 
of his Sper son Mohan as 15th July, 1941. 
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Learned counsel for the appellant contended that the age of the first plaintiff 
contained in the school registers and as declared solemnly by his own father must be 
taken to be true and that at the time of the adoption on 8th June, 1938 he must 
have been the baby in arms of his mother Rathna Bai and that the boy adopted 
must have been a boy elder in years to him. If this was the true state of affairs 
then the parents of the first plaintiff must have begotten four male children. The 
evidence on the side of the plaintiffs is that Narahari Rao and Rathana Bai had 
only three male children. The evidence on the side of the contesting defendants as 
to what happened to the adopted boy if the first plaintiff was not the boy taken in 
adoption is mysteriously silent. There is some vague suggestion put to P.W. 2 that 
the boy must have died and of course no extract from the death register is produced. 
No such suggestion was made to P.W. 4 or P.W. 6 when they were in the witness 
box. It is impossible to hold that the first plainiff was not the boy adopted merely 
by taking into account the age of the first plaintiff as given in Exhibits C-3, C-5, 
C-6, C-7 and also C-8. We agree with the learned Subordinate Judge that it is 
not uncommon for parents to make declaration of lesser age in regard to their 
children than their real age having in view the prospect of entering into Govern- 
ment service or sitting for competitive examinations which always prescribes an age 
limit. It is true that the first plaintiff’s father was not candid enough to give this 
explanation in having given a wrong underage in respect of the first plaintiff. But 
in view of the other positive evidence and the probabilities and circumstances of 
the case, we have no hesitation in holding that the real date of birth of the first 

laintiff was 6th July, 1935 as evidenced by Exhibits A-4 and A-5 and not 1 5th 
une, 1937 as mentioned in Exhibit C series. à 


According to the evidence on the side of the plaintiff’s the first plaintiff was 
given a new name Nanjunda Rao when he was adopted. Exhibit -3 the ado- 
tion deed describes the adopted boy as Satanarayana alias Nanjunda Rao. The 
school registers Exhibit C series referred to above described the first plaintiff only as 
Satyanarayana. It must be mentioned that the school registers referring to the 
first plaintiff do not describe him as the adopted son of Doss Rao but only as the 
son of Narahari Rao. These circumstances are strongly relied upon by the learned 
counsel for the appellant in support of his contention that it was not the first 
plaintiff who was adopted. The first defendant in her letters addressed to the 
first plaintiff's father, Exhibit A-29 dated 15th June, 1938, Exhibit A-30 dated 
zoth June, 1938, Exhibit A-gr, dated 25th June, 1938 and Exhibit A-44 dated 
26th July, 1938 all written after the date of adoption referred to the adopted boy 
as Nanjunda Rao. The first defendant herself has admitted in the witness-box 
that though the adoption ceremony did not take place the first plaintiff and his 
sister Vimala were with her for about 10 months after 8th June, 1938. In her 
letter Exhibit A-g2 dated 7th August, 1938 written to the first plaintiff's father 
she categorically asserted that she will not have the thithi of her late husband and 
Mahalayam performed without the presence of the adopted boy. We are not 
convinced that the conduct of the first plaintiff’s father in not putting forward 
the first plaintiff as the adopted son of Doss Rao while admitting the first plaintiff 
to schools is sufficient to detract from the other mass of evidence and the compelling 
probabilities tending to establish the truth of the adoption of the 1st plaintiff. 


Learned counsel for the appellant-first defendant also commented upon the 
inordinate delay on the part of the plaintiffs in putting forward the first plain- 
tiff’s status as the adopted son and in claiming to recover possession of the suit 
properties. The fact that the first plaintiff’s father was indifferent perhaps due 
to quarrels and misunderstandings with the first defendant cannot take away the 
rights of the first plaintiff, who at any rate became diligent and active after he 
attained majority on 6th July, 1953. The denial by the 1st defendant of her 
having made any adoption to her late husband and her attempt to say that the 
boy adopted was not the first plaintiff constitute remarkable effrontery on her 

art. our judgment the first plaintiff was in fact given away in adoption by 
Lis arents and taken by the first defendant as the adopted son of her late 
husband Doss Rao. í 
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The first defendant pleaded in her written statement that she was coerced into 
signing the ante-adoption agreement and the deed of adoption, Exhibits A-2 and A-3 
by threats and misrepresentations made by Narahari Rao, the first plaintiff’s father 
and that she was also the victim of fraud practised upon her by Narahari Rao and 
his partisans. The first defendant is not an illiterate lady. The letters written 
by her to Narahari Rao are signed by her in English though the body of the letters is 
in the Tamil language. She admitted in the witness-box that the ante-adoption 
agreement was read out to herat the time of the registration of the document. The evi- 
dence shows that she was very keen in bringing about the adoption to her late husband 
and that one Bava Gopalaswami Mudaliar who was the friend of her late husband 
took a keen interest in the matter. He has attested both Exhibits A-2 and A-3. It 
is impossible to believe that the first plaintiff’s father who was a clerk in the Postal 
Department with a very moderate salary and who was burdened with a large family 
could have been in a position to dominate over the will of the first defendant or to 
practise deceit and imposition upon her especially when other respectable persons 
were helping her with advice and guidance. We have no hesitation in holding that 
the first defendant has failed to prove that she was not a free agent in executing Exhi- 
bits A-2 and A-3. 


The adoption of the first plaintiff though proved to have been effected and 
brought about in due conformity with all the ceremonies and rituals appertaining to 
the function under the Hindu Law cannot be valid in law uhless the first plaintiff 
is able to establish that the first defendant had the authority of her deceased husband 
to make the adoption.or that the parties are governed by the Bombay School of 
Hindu Law (Mayukha Law), under which a Hindu widow is enabled to adopt of 
her own volition even without the authority of her deceased husband. 


We shall first examine whether in fact the first defendant was authorised by her 
husband Doss Rao to take a boy in adoption to him after his death. In the plaint 
the first plaintiff averred that Doss Rdo authorised the first defendant before his 
death in the presence of some respectable persons to adopt a son to himself. The 
first defendant denied this in her written statement by making the averment that there 
was no wish expressed by Doss Rao that she should take any boy in adoption. The 
allegation in the plaint alleging the existence of oral authority given to the first 
defendant by her husband, has not been substantiated by adducing any oral evidence. 
The respectable persons referred to in the plaint remain anonymous till today. 
What is relied upon by the first plaintiff in support of this oral authority by Doss Rao 
is recital in Exhibits A-2 and A-3 stating that the first defendant had the permission of 
Doss Rao before his death for taking a boy in adoption on his behalf. Reference is 
also made to Exhibit A-6, dated 24th November, 1937 which is a letter written by 
Bava Gopalaswami Mudaliar to the first plaintiff’s father. Therein the following 
sentence occurs : 

“ She (the first defendant) says that her husband Mr. Doss Rao has given her permission to 
adopt and he has suggested some children and your sister-in-law prefers your child because it is her 
sister’s child and you all will be helpful to her.” 


Bava Gopalaswami Mudaliar who was alive during the trial of the suit was not called 
as a witness by either side. This letter cannot be evidence of the fact of oral authori- 
ty in favour of the first defendant to make an adoption. It cannot have a higher evi- 
dentiary value than the assertion made by the first defendant herself in the two solemn 
documents, Exhibits A-2 and A-3. - The first defendant giving evidence in the case 
as D.W. 4 has denied categorically that her husband authorised her to adopt a boy 
to him. It may be that her present denial cannot be safely acted upon as her cre- 
dentials for speaking the truth arenot high. She is certainly interested in this action to 
deny the oral authority of her husband if any, to defeat the adoption pleaded by the 
first plaintiff. We are unable to hold that the mere recitals in Exhibits A-2 and A-3 
can he taken as evidence establishing the truth of the oral permission alleged to 
have been given by Doss Rao to the first defendant. The Hindu Law dos not require 
the husband’s authority in favour of his wife to make an adoption to be in any parti- 
cular form. It need not be written ; it may also be oral. But as a Hindu widow 
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governed by the Southern School of Mitakshara Law cannot adopt without the hus- 
‘band’s permission or without the consent of his agnates or cognates any alleged oral 
‘permission has got to be strictly proved and convincingly established. Self-serving 
‘recitals in a document or self-serving declarations in writing cannot be accepted as 
aus, of oral authority, by themselves without proof aliunde establishing that as a 
fact. In Raja Mahadeva Rayal v. Raja Veerabasava Chikka Rayal!, the Judicial Committee 
held that mere assertion made by a widow that she had the authority of her husband 
‘to adopt without making any effective endeavour to support it except by i 
«out the adoption is not sufficient evidence to establish that the widow had the autho- 
mity of her husband to adopt. We are of opinion that the first plaintiff upon whom the 
burden of proving his status undoubtedly rests, has failed to prove that the first 
‘defendant had the authority of her husband to make the adoption. 


R. Gopalaswami Iyengar, learned counsel for the respondents-plaintiffs 
‘contended that the first defendant was estopped from denying any authority of her 
date husband in view of the representation made by her in Exhibits A-2 and A-3 of 
the existence of such authority which had been acted upon by the first plaintiff and his 
parents so as to bring about an alteration of status. in support of his proposition of 
daw learned counsel referred us to the decision of the fadil Committee in Dharam 
Kunwar v. Balwant Singh?. In that case a Hindu widow took a boy in adoption in 
pursuance of an alleged authority in her favour given by her late husband. The 
fact that the husband gave authority to the widow was not in dispute but what formed 
ithe subject-matter of the controversy between the parties was the scope and extent of 
the authority so given. The widow after having taken the boy in adoption and 
shaving treated the adoptee as the adopted son for a long time denied his status: and 
filed the suit for a declaration that he is not the adopted son. The adopted son 
Balwant Singh contested the suit raising various pleas one of which was that the 
plaintiff-widow was estopped from denying the authority of her husband. Lord 
-Robson dealt with this question and observed as follows :— wl 


“ Of course, the estoppel Padd against the Rani must be taken as purely personal. It does 
mot bind any one who claims by an independent title, but, in view of the decision now given, that 
the respondent was, in fact, duly adopted, further litigation on the point may be taken as happily 
-out of the question. So far as the Rani herself is concerned it would indeed be difficult to have a 
stronger case of estoppel. She has asserted her authority in the most solemn manner under her 
hand and seal, and her conduct both before and after that assertion had been of a like unequivocal 
rcharacter. She could not now be allowed to change her story without grave injustice ensuing to 
ithose who have acted in reliance upon her deliberate and repeated representations, The respondent 
is now severed from his natural family; he has undergone a change of social status which may or may 
not be beneficial to him, but which has certainly so altered his mode of life as to make a relapse 
unto his former condition a grievous hardship upon him.” 


The law of estoppel as embodied under section 11 5 of the Indian Evidence 
-Act is of general applicability and if the facts of a particular case satisfy the require= 
ments of that provision the bar of estoppel cannot but be attracted. In a subsequent 
«ase reported in Dhanraj Foharmal v. Sont Bai?, the Judicial Committee had again to 
consider the plea of estoppel raised in connection with the status of an individual as 
an adopted son, At page 241 Justice Ameer Ali observed thus: 


“ What are the declarations acts or omissions of Ramdhan which are said to constitute the 
estoppel ? It is not necessary to decide in this case whether a status that rests on religious rules 
-and religious sanctions and involves the performance of religious duties can be established by mere 
estoppel” 


Referring to the case in Dharam Kunwar v. Balwant Singh?, and cases of like description 
e learned Judge observed thus at page 243: 


“A number of rulings of this Board and decisions of the Madras High Court have been referred 
to in support of the contention that the plaintiff is estopped. Closely examined, it will be seen that 
those cases relate to adoptions acquiesced in and recognised for a number of years by the person 
making the adoption, and the Courts considered in substance that a long course of recognition’ and ‘ 


1. LL.R. (1949) Med. 72: ALR. 1943P.C. LL.R. 34 All. 398 (P.C.). 


414. 3; (1925) 49 M.L.J. 173 : L.R. 52 LA. 291 : 
2. (1912) 2g M.L.J. 200 : L.R. 39 LA. 142: LL.R. 52 Cal. 482 (P.C.). 


839 


t - 


306 THE MADRAS LAW JOURNAL REPORTS. (1965 


i 
acquiescence on the part of the person, who was the best acquainted with the circumstances, gave 
rise to the inference that the conditions relating to the adoption were duly fulfilled. In Dharom Kunwar 
v. Balwant Singh?, the estoppel was considered purely personal.” 


Mayne in his Hindu Law, 11th edition, at page 274 sets out the legal positiou thus : 


“ But estoppel does not convert an invalid adoption into a valid one. It is only a rule of evidence 
which under certain special ci cumstances can be invoked by a party to an action.” 


Again at page 276 it is observed : 


“ Neither the Law of Estoppel nor the Statute of Limitation can make a person an adopted som 
if he 1s not one.” 


The first plaintiff cannot establish the validity of his adoption by relying upon the 
bar of estoppel against the first defendant. One of the essential ingredients of section. 
115 of the Indian Evidence Act is that the person who pleads estoppel must have 
acted on the representation made to him. There is no evidence to show that the 
-parents of the first plaintiff acted upon the representation made by the first defen- 
dant of the existence of an oral authority in her favour to adopt. Exhibits A-2 and 
-A-3 also contain the averment of the first defendant that she is governed by the Mayu- 
kha Law of the Bombay School. It may be that the plaintiff’s parents acted upon this. 
representation and were consenting parties to give the first plaintiff in adoption. The 
question of estoppel is a mixed question of fact and law and in the absence of clear 
unequivocal evidence proving that the parents of the first plaintiff acted only on the 
representation of the first defendant of the existence of the oral authority to adopt 
the plea of estoppel raised must fail. 


We have next to consider the question whether the parties are governed by the: 
Hindu Law prevailing in the Maharashtra country of the Bombay State part of which 
follows the Law of Vyavahara Mayukha of Nilakanta and pat of which is governed by 
the Mitakshara. ‘The case of the first plaintiff is that both himself and the first 
defendant are governed only by the Hindu Law as administered in the Maharashtra 
country of the Bombay State and not by the law oo in the Southern State of 
Madras which is sometimes described as the Dravidian school of Mitakshra. It is now 
settled law that a Hindu widow governed by the Mayukha Law or by the Mitakshara 
as obtaining in the Bombay State can make an adoption to her deceased husband with- 
out his authority or permission so long as there is no prohibition against the widow 
from taking a boy in adoption. In Yadeo v. Namdeo*, the Judicial Committee held. 
that in the Mahratta country of the Bombay Presidency and in Gujerat a Hindu. 
widow, whose husband has not ane forbidden her to adopt a son to him, has. 
power to do so, without authority trom her husband and without the consent of her 
husband’s kinsman, whether or not her husband’s estate is vested in her, and whether 
or not he died separated. At page 13 the Judicial Committee observed thus : 

“ Tt has been decided by the High Court at Bombay that in Maharatta country of the Presidency 
of Bombay and in Gujerat a Hindu widow, who is sole or joint heir to her husband’s estate, may adop- 
a son to her deceased husband, without authority from her husband, and without the consent of 
his kindred, or of the caste or of the ruling authority but that she cannot adopt where her husband 
has expressly forbidden an adoption. That is not now disputed ; it is undoubtedly the law.” 


Their Lordships of the Judicial Committee expressed the view that a Hindu widow of 
a deceased coparcener of an undivided family also had the same privilege and right 
to make an adoption. 

In Maharaja of Kolhapur v. Sundaram Iyer®, a Division Bench of this Court express- 
ed the same view, following the decision of the Judicial Committee. At page 65, 
Spencer, Officiating Chief Justice observed thus :— 

“ The established law of Bombay as expounded by the Privy Council on the strength of all these 
authorities is that in that Presidency a widow can adopt even without being authorised by her husband 
or his kinsmen provided that he has not prohibited it. These law books only reproduce the pre- 
existing custom of the country. They do not enact a new law.” 


, 





1. (1912) 23 M.L-J. 200 : L.R. 39 LA. 142 : I-L.R. 49 Cal. 1 (P.C.). 
I-L.R. 34 All. 398 (P.C.). 3- (1924) LL.R. 48 Mad. 1. 
2. (1921) 42 M.LJ. 219: LR. 48 L.A. 513: 
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It is therefore clear that if the parties in this action are to be governed by the 
Hindu Law prevailing in the Mahratta country of the State of Bombay, the 
first plaintiff's adoption to thé late Doss Rao, the truth and factum of which we have 
upheld , is valid in law. But if theparties are to be governed only by the Hindu Law 
prevailing in the State of Madras wherein the parties are now domiciled the first 
plaintiff’s adoption though true cannot be valid in law as we have found that the 
alleged oral authority by Doss Rao in favour of the first defendant to make the adop- 
tion has not been established. The proper school of Hindu Law to be applied to the 
parties has therefore become a very material issue in the case. 


There is no lex loci in India governing succession to and devolution of properties. 
The Hindu Law with all its ramifications and classification into various schools of 
law and as shaped and altered by frequent enactments of the Legislature of the country 
is still a personal law. This personal law is a part of the status of every Hindu family. 
A Hindu family may migrate from one place to another but the members of the family 
carry the personal law along with them. It may be open to the members of the 
family after such migration to give up and renounce the law which they carried with 
them and adopt the law prevailing in the place to which they have emigrated. But 
until such an act of renunciation is positively established the presumption is that the 
members of the migrating family are still governed by the law of the place of their 
origin. Mayne in his'Hindu Law, 11thedition, at page 89, sets out the position relat- 
ing to migrating Hindu families as follows : 


“ Prima facie, any Hindu residing in a particular province of India is held to be subject to the 
particular doctrines of Hindu Law recognised in that province. In Bengal and Assam, he is governed. 


Mayukha law ; in the rest of the Bombay province by the Mitakshara and the Mayukha and in 
Southern India, by the law of the Dravida School.............. But this law is not merely a local 
law. It becomes the personal law, and a part of the status of every family which is governed by it. 
Consequently where any such family migrates to another Province, governed by another law, it carries 
its own law with it, including any custom having the force of law. That law is the law existing at the 
time of migration.......... Of course, it is open to the family to adopt the law of its new domicil 
which will have to be affirmatively proved. Where however the emigration is to a different coun 
the presumption that the family has adopted the law of the people among whom it has settled wi 


be more readily made, if it is shown that the members of the family have so acted as to raise the in- 


ference that they definitely cut themselves off from their old environment.” 

The question as to what is the proper school of Hindu Law applicable to a Hindu 
family can arise only in respect of families which have migrated from one part of the 
country to another. Proof of migration therefore seems to be an essential factor 
the absence of which will lead to the inference that any particular Hindu family will 
only be governed by the school of Hindu Law prevailing in the State where the family 
is found residing. In Soorendranath Roy v. Mussamut ‘Heeramonee Burmoneah}, the ques- 
tion for consideration was whether the parties were governed by the Dayabhaga Law 
or by the Mitakshara Law. The family came into Bengal from a distant part of 
India where the Mitakshara prevailed. On the question of migration the Judicial 
Committee observed thus at page 95: 


“From the admissions in the pleading, referred to by the High Court in their Judgment, and 
from the evidence, it may be safely concluded that his family came from a part of India where the 
Mitakshara was and is the prevailing authority ; that it came not unattended by Ministers of religion, 
and that it originally continued in Bengal its ancient law.” 


Their Lordships observed that an adherence to family usages is a strong Oriental 
habit, and held that the prano non isthatthe members of a family migrating from 
one part of the country to another continue their old family customs, and that the 
onus will be upon a party who alleges cessation of such custom to prove that fact. 


In Srimathi Rani Parbati Kumari Debi v. Fagadis Chunder Dhabal 3, it was held by 
the Judicial Committee that a Hindu family migrating from one part of India to 
another is presumed to continue to observe the Shastras by which it had been. 


1. (1868) 12 M.I.A. 81. 2. (1902) LL.R. 29 Cal. 433 : L.R. 29 I.A, 82 (P.C.). 
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governed ; and that on the evidence of that particular case that presumption had not 
been displaced. At page 96 the Judicial Committee observed thus: 

“ The tenacity of such customs, even under the strain of migration, has been repeatedly recognised 
by the law in question such as the present. Accordingly, the question being primarily one of personal 
as distinguished from geographical custom, it is of the first importance to inquire of the origin of the 
family. Now, amid a mass of contradiction on almost everything else, it is undisputed that these 
people came from the north-west. Tradition names Dharanuggur as their original home ; but the 
precise place is of no moment, for it is not suggested that in any place in the North-West does the 
‘Dayabhaga prevail. The presumption, therefore, is that the family continued to observe the Mitak- 
shara, and it remains to see whether the contrary has been proved.” 


In Balwant Rao v. Baji Rao}, a Brahmin whose ancestors lived in Maharashtra 
jn the Bombay Presidency died while on a pilgrimage leaving immovable property 
in the Central Province to which his daughter succeeded. In suits in which the 
daughter’s sons sought to set aside alienations made by her the Court of the 
Judicial Commissioner found that the deceased brahmin had not an exclusive 
domicile either in Berar (where succession is governed by the law prevailing in the 
Bombay Presidency) or in the Central Provinces and held that the succession must 
therefore be governed by the law prevailing in Central Provinces where the 
property was situated. There was no evidence of renunciation of the law prevailing 
in the Bombay Presidency. The Judicial Committee held that the question was 
not one of domicile and that the daughter took an absolute estate in accordance 
with the law applied in the Bombay Presidency. Lord Dundein delivering the 
‘judgment of the Board set out the legal position thus at page 219 : 


“Now it is absolutely settled that the law of succession is in any given case to be determined 
according to the personal law of the individual whose succession is in question. It is well put by Mr. 
Mayne in h 48 of his Hindu Law.........--0+0+- Now it is certain that Bapuji, did not 
originally live in Chileni i, the place where he was actually living when he started on the pilgri c 
in the course of which death overtook him. He was an immigrant. What law did he bring with 
him ? Of course, if nothing is known about a man except that he lived in a certain place, it will 
be assumed that his personal law is the law which prevails in that place. In that sense only is domicik 
ofimportance. But if more is known, then in accordance with that knowledge his personal law must 
be determined ; unless it can be shown that he has renounced his original law in favour of the law 
of the place to which he migrated. What are the facts here ? Of renuniciation there is no trace 
whatever. Now it is found clearly by both learned Judges that Bapuji was a Maharashtra Brahman. 
The District Judge says so in the first sentence of his Judgment. e Judicial Commissioner says = 
* It is common ground that Bapuji’s ancestors had at one time lived in tra, in the Bombay 
Presidency. It is not known whether Bapuji had himself emigrated, or whether his ancestors had 
done so’. In the opinion of their Lordships, that in this case settles the matter. His family was 
according to this ission subject to the law as expounded in Bombay.” 


Is there any proof of migration on the part of the ancestors of Doss Rao or the 
ancestors of the first defendant or the ancestors of the first plaintiff from the 
Mahrashtra Country to the Madras State? P.W. 4 the first plaintiff’s father deposed 
thus in examination in chief : 

“I belong to ane ke Non-Brahmin Maharatta caste. My ther and great grand- 
father had come and settled down in Madras from Poona, My wife and first defendant are daughters 
of brothers.” 

In cross-examination he deposed as follows : 

“ I was born in Madras. My father’s ancestors belonged to Poona. There is no record to show 
that my ancestors were in military service. My father died about 25 years ago. My father used to 
say often that we come from Poona side, whenever topics arose. ere is no witness now to say 
that we came from Poona side. There is no correspondence between me and Poona side.” 

P.W. 3 Baji Rao is a Maharashtra. He deposed that his father used to say that 
his family has migrated from Poona, though he himself was born in Madras. He 
stated that the surname of his family is Selar and it was in that family that the wife 
of Shivaji the great was born. He is related to the first plaintiffs father and the 
relationship is that the first plaintiff’s father is the maternal uncle’s son of the 
brother’s wife of the witness. In cross-examination he deposed as follows : 

«I do not know when the ancestors of Narahari Rao and Doss Rao came from Maharatta 
country. I can’t say whether they came from Maharatta, Narahari told me so. I do not know 
personally anything.” 

i eee 
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The first defendant as D.W. 4 deposed as follows: 


“I am not a pure Mahratta and I am Mahratta and Tamilian. -In the documents executed 
by me and taken by me I have been described as one belonging to the Mahratta community. In 
the affidavits filed in this Court I have described myself as belonging to that community. Doss Rao 
has also described himself as of that community in the documents. In the affidavits and written 
statements I gave instructions to describe me asa Mahratta, as my husband had described himself 
like that. I cannot say whether J am Tamilian or not. My people would not marry in the Mudaliar, 
Pillamar or Naidu community. I talk Mahratti language at home. I do not know whether there 
(are) my relations at Poona. I had not gone there.............-+- Most of my relations are at 
Thanjavur. I do not know wherefrom their ancestors came and settled at Thanjavur.” 


Tn all the documents to which Doss Rao was a party he was invariably described. 
as a Mahratta. The first defendant as admitted by herself also consistently des- 
cribed herself only as a Mahratta on every occasion. The first plaintiff and his 
father have also been describing themselves as Mahrattas throughout. Amidst the 
strong currents and cross-currents of unabashed falsehood resorted to by the parties 
in this action manoeuvring for favourable position in the conduct of this litigation, 
this feature of the description of the parties as Mahrattas clearly emerges and remains 
unblurred. In Exhibit A-38, the suit notice given on behalf of the first plaintiff 
to the first defendant, it was observed as follows : 


“ Doss Rao had no issue, he gave you authority to take a boy in adoption, that you being Maha- 
rashtra, Kshatriyas of Bombay Presidency, the Mayúkhia law is applicable to you under which widows 
can take a boy in adoption without the authority of the husband or the consent of his sapindas...... ve 


Even in the belated reply notice sent on behalf of the first defendant, Exhibit 
A-39, there is no denial of the fact alleged namely that she was a Mahratta 
triya of the Bombay Presidency. Paragraph 6 of Exhibit A-38 reads as 

follows : 
“ That my client and her caste people are not governed by the Mayukha law in this part of the 


country and therefore could not have taken any boy in adoption without the consent of the sapindas 
and did not so take as already stated supra.” 


It is implicit in this averment that the first defendant was a Mahrasta, Kshtriya 
of the Bombay Presidency though she took the liberty of saying that she was not 
governed by the Mayukha law. In the written statement filed in this suit, the first 
defendant for the first time denied that she was a Mahratta Kshatriya. This denial 
seems to be clearly by way of an after-thought being faced with a litigation which 
endangers her possession of valuable items of properties. 


The first defendant wanted to make out by her oral testiomony that the ancestry 
of her deceased husband, Doss Rao, was not of pure Mahratta origin and that the 
stock from which he descended was not of cent per cent Mahratta blood. The first 
defendant’s husband was no other than her own maternal uncle. Doss Rao’s father 
and the first defendant’s maternal grandfather was one Babu Rao. The first defen- 
dant deposed that Babu Rao’s mother was a kalla lady called Ponni attached to the 
Thanjavur palace with whom Babu Rao’s father developed illicit intimacy and that 
Babu Rao was the offspring of such intimacy. She also deposed that her maternal 
grandfather Babu Rao had married two wives one of whom Moi Bai was alleged 
to have belonged to the Mahratta group of people called “ Akka Kuttam”. 
The members of this Akka Kuttam group are stated to be attendants on 
the queens of the royal household who were drawn from different communities. 
She further deposed that her mother’s mother Kanu Bai was not of good 
Mahratta stock but was of a mixed parentage. We are not prepared to accept the - 
interested oral testimony of the first defendant in respect of ancestry of herself and 
her deceased husband as it is obvious that veracity is not her strong point. ‘There 
is no independent evidence corroborating this evidence of the first defendant 
and we therefore hold that the lincage of the first defendant and her husband 
is in no way sullied so as to disentitle them to the claim of being Mahrattas. 


The short point for decision is whether on the above facts it can be held that 
the parties are governed by the Bombay School of Hindu Law or not. Actual proof 
of migration especially in relation to families which had migrated centuries ago 
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will very often be impossible. But an inference of migration may be possible 
depending upon the facts and circumstances of each case. In Babu Motising v. 
Durgabai’, the question' was whether a particular sect of people who migrated from 
the Province of Oudh and settled in Khandesh were governed by the Benares School 
of Hindu Law. Dealing with the question of migration at page 245, Marten, C.J. 
observed as follows :— 

“On the main point, I think, it is clear that to borrow the language used in Soorendronath Roy v. 
Mussamut Heeramonee Burmoneah*, this community of Raghuvamshis migrated to Khandesh at some 
distant period of which no record is preserved. It must be atleast five or six generations ago. 
It may very well be at a much earlier date. On the evidence before us it is impossible to give an 
approximate date, except that it is long before living memory. The place from which they migrated 
was in all probability Oudh. Before us, it was not disputed that the law of the place from which 
they migrated was the Benares School of Law. 

Now that being so, the ordinary presumption that the law to apply is the law of the Province 
in which the parties reside, is rebutted. The presumption next applicable is that this community 
on migration to Khandesh carried with them the law which had governed them up to migration, 
namely, the Benares school of law.” 

It must be noted that in this case there was no actual proof of migration. 


However scanty the evidence of migration on the part of the ancestors of the 
parties may be it cannot be said that there is no evidence of such migration at all. 
The evidence of P.W. 4 on this question remained uncontradicted. His family 
name is Jadhav and he swears that his ancestors hailed from Poona. We see no 
reason to reject his testimony. We are of opinion that the evidence on 
record on this aspect of migration from the Bombay State of the ancestors of the 
parties is sufficient to establish that their ancestral home was the Bombay State, 
though it must be mentioned that that evidence is the irreducible minimum that is 
necessary to establish that fact. 


It is also possible to draw an inference of migration from the fact that the 
parties have been persistently and invariably describing themselves as of the Mahratta 
stock. The first defendant made a bold attempt in the witness-box to say that 
she is neither a Mahratta nor a Tamilian. But it is very clear that she had not 
the courage to disown that she was a Mahratta. She admitted having described 
herself as a Mahrasta on every occasion and that her mother tongue was also the 
Mahratti language. Her venturesome attempt to show that she got herself assi- 
milated with the local inhabitants of South India has proved a dismal failure. 


In Keshao Rao v. Sadasheorao®, the question raised was whether Mahrashtra 
_ Brahmins resident in the Central Provinces were governed by the Bombay School 
of Hindu Law even when migration was not proved in the sense that the exact origin 
of the family could not be traced. A Division Bench of the Nagpur High Court, 
consisting of Sir Gilbert Stone, C.J., and Vivian Bose, J., as he then was, held that 
the personal law must be applied in every case where it is known and it is only when 
it is not possible to ascertain that, the law of the domicil should be applied and then 
only in the last resort and even then only because it is assumed that it is the personal 
law. In that case the learned Judges considered the question as to the implication 
of the description of an individual as a Mahrashtra Brahmin. The place where 
the family in question was resident was Chaatisgarh which was not part of the 
Mahrashtra country, At page 472, Vivian Bose, J., observed as follows : 

“Tt is clear that Chaatisgarh was never known as Maharashtra, and if it is equally beyond doubt 
that a race or tribe of people known as Maharashtrians never inhabited this area as a race or tribe, 
then it follows that any Maharashtrian who was found in these parts must have come as an immi-~ 
grant, either he himself or his ancestors, and the fact that his family has retained its individuality 
intact as Maharashtrians must mean that they have not been absorbed into the particular strata of 
Hindu society prevalent and predominant in the locality. It must mean that they have carried 
with them their own law and therr own usages from wherever it is chat they came and preserved them 
as carefully as they have their own identity.” 


Again at page 476 the learned Judge observed as follows : 


“ Bearing this in mind, what is the significance of a family continuing to call itself Maharashtrian 
even though settled in a Jand which is not Maharashtra and among, what for these purposes may be 
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termed, an alien people ? What do we mean when we refer to a man in this connection as a 
i n, or an Englishman or a Mahratta or a Bengali? Surely this: that it indicates his 
racial origin, using the word racial in a loose and popular sense : that it shows either that his ancestors 
originated in the phical area from which his racial or tribal name is derived, or that he belongs 
to a particular racial group or at any rate to a particular community. This is especially so among 
Maharashtrians who are not one whit behind the rest of India in their homogeneity and pride of 
race, in their love of their own great traditions and in what one might almost term their clannishness, 
using that term in its finer sense. 
When therefore we find the great bulk of Maharashtrians governed by the law of the Mitakshara 
revailing in Bombay, what does it indicate ? Surely this : that these people wherever they came 
Fom, whatever their origin, carried with them from place to place this particular law and that it 
has now become predominant in certain parts of Bombay only because they are the predominant 
people there.” 


Then again at page 477 2 

E Metecbine wherever we find a family clinging to its individuality and retaining its 
identity as Maharastrian it must be presumed until the contrary is shown that it hailed from the 
race or group of people known as Maharashtrians and carried the law of Maharashtra with them 


We respectfully agree with this observation of the learned Judge and we wish to 
add that the observations quoted above precisely govern the decision of the issue 
of the proper law applicable to the parties here. 


Maharashtrian Rulers of the Thanjavur Raj have been held to be governed by 
the Bombay School of Law. In Maharajah of Kolhapur v. Sundaram Iyer1, it was held 
that the Rajahs of Thanjavur and their ancestors who had migrated from a place 
called Verole in the Bombay Presidency did not give up their personal law, that 
accordingly the adoption by Kamakshi Bayi Saiba even supposing that there was 
no express authority from her husband for adoption was valid in law. Several 
Maharashtra families from Poona, Bombay, and other parts of the Maharashtra 
territory should have migrated to Thanjavur either because of employment under 
the ruling Maharashtrian Princes or in the hopé and expectations of favours from the 
Ruler. That accounts for a sizable Maharashtrian population in and around the 
district of Thanjavur. 

In the light of the decisions referred to above and on the facts established we 
are clearly of opinion that the parties are governed by the Mayukha law of the 
Bombay State and that therefore the first defendant was competent to make a 
valid adoption without the consent of her deceased husband or without the consent 
of the kinsman of her deceased husband. 


The first defendant claimed exclusive title in respect of items 1 and. 2 of the 
plaint A Schedule properties. Items 27 to 29 and 35 and 49 of the plaint B 
Schedule properties and to the plaint C Schedule property. The items of properties 
in plaint A Schedule are houses situated in the municipal town of Thanjavur. The 
B Schedule items of properties are nanja and punja lands in the village of Panayur 
attached to Koilkannapur vattam. The plaint C Schedule properties is a house at 
Kivalur. The first defendant conveyed items 1 and 2 of the plaint A Schedule in 
favour of the second defendant for a sum of Rs. 6,000 under the registered sale deed 
Exhibit B-20 dated rst June, 1952. Item 1 of the plaint A Schedule was purchased 
by the first defendant from a third party under the sale deed Exhibit B-22 dated 
15th December, 1936. Under the terms of the ante-adoption agreement and the 
adoption deed, Exhibits A-2 and A-3, the first defendant became absolutely entitled 
to this property. Item 2 of the plaint A Schedule belonged to Doss Rao, he having 
purchased the same from a third party under Exhibit B-23 dated 24th February, 
1923. The learned Subordinate Judge has rightly held that the first plaintiff had 
no right, in view of the terms of Exhibit A-2 and Exhibit A-3, to challenge the aliena- 
tion by the first defendant of item 1, The first plaintiff has not challenged that 
finding by preferring any appeal or cross objection. The learnedSubordinate Judge 
no doubt found that the first plaintiff will not be bound by the alienation ofitem 2 
of the plaint A Schedule by the first defendant in favour of the second defendant. 


en S 
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Appeal No. 168 of 1957 has been preferred by the alienee, the second defendant. 
The plaintiffs and the second defendant have filed a memorandum of compromise: 
in regard to this item of property. That memorandum of compromise is recorded. 
and there will be a decree in terms of the said compromise in A.S. No. 168 of 1957. 


_ _ The first defendant acquired title in respect of items 27, 27-A, 29 and 35 under 
Exhibit B-31 dated rath September, 1942 from one Gnanasiva Kandiar and the 
members of his family. She purchased these items of properties for a total. 
consideration of Rs. 4,500. The Court below has proceeded upon the footing that. 
items 28 and 49 of the plaint B Schedule are also comprised in this sale deed. We 
have compared the schedule of properties attached to the plaint with the schedule of 
properties in Exhibit B-31. Exhibit B-31 does not comprise the two items, 28 and. 
49 of the plaint B Schedule. The first defendant has not produced any sale deed in 
regard to these items. The first defendant has alienated items 29 and 35 of the 
plaint B Schedule in favour of the third defendant under Exhibit B-21 dated 12th 
December, 1953. The learned Subordinate Judge has held that these items of 
properties in the plaint B Schedule really constitute accretions to the estate of the late 
Doss Rao and that therefore the first defendant was not competent to alienate them.. 


The question for con'ideration is whether the properties purchased by the first. 
defendant under Exhibit B-31 really belonged to her or to the estate of her deceased. 
husband. Under the terms of Exhibits A-2 and A-3 the first defendant was enti- 
tled to all the properties purchased by her after the death of her husband on grd 
September, 1934 and before the date of the adoption 8th June, 1938. Her evidence 
is that in 1935 she purchased a house at Ganapathinagar, Thanjavur. She deposed 
that she had jewels weighing 100 sovereigns worth about Rs. 2,500 and that she 
had diamond ear-ring, diamond nose-screw, addigai with rubis and mangamalai 
with red stones and diamond rings. According to her she purchased the house- 
at Ganapathinagar for Rs. 3,000 in 1935 and purchased another house in New 
Street in 1936 for Rs. 2,000. She claimed to have purchased these properties by 
selling jewels weighing 100 sovereigns for Rs. 2,500 and by selling the other jewels. 
(stoned jewels) for Rs. 3,000. The purchase of the house in New Street in 1936: 
is evidenced by Exhibit B-22 dated 15th December, 1956 and the property comprised. 
therein isitem 1 of the plaint A Schedule. There is no sale deed in regard to the pro- 
perty set out in the plaint C Schedule, the Kivalur house. The sale deed in her 
favour for the purchase of the Ganapathinagar house also is not made available. 
The purchases made by her of the lands in Panayur village under Exhibit B-31 was. 
for a sum of Rs. 4,500. There is no reason to disbelieve the evidence of the first 
defendant that she had some costly jewels which she disposed of after the death of 
her husband. She was the wife of a Tahsildar, and it is very likely that her husband 
made for her jewels of the value mentioned by her. The onus of establishing 
that the purchase standing in the name of the first defendant was made by her 
not out of her own separate funds but from the income of her husband’s roperty” 
is undoubtedly upon the first plaintiff. The first defendant purchased a house at 
Ganapathinagar for Rs. 3,000 in 1935 soon after the death of her husband and sold. 
it in 1942 and purchased the properties under Exhibit B-31. She could not have 
got Rs. 3,000 from the income of her husband’s properties within a year after his: 
death. The plaintiffs have failed to prove that the properties comprised in 
Exhibit B-31 form accretions to the estate of Doss Rao. 


We are of opinion that the first defendant got the properties under Exhibit B-3r 
and the Kivalur house only from and out of her own separate funds. The suit in 
respect of items 27, 27-A of the plaint B Schedule and the plaint C Schedule must 
therefore fail. We are unable to give any relief to the first defendant r i 
items <9 and 35 of the plaint B Schedule as these two items are excluded from the 
subject-matter of the appeal by endorsement in the memorandum of appeal. There 
is also no appeal by the third defendant, the alienee in respect of these two items. 


The learned Subordinate Judge has granted a decree in favour of the plaintiff 
directing the first defendant to render accounts from 8th June, 1938, the date of 
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adoption, till delivery of possession of the immoveable properties decreed in his favour. 
The basis of the liability of the first defendant to render accounts to the first plaintiff 
is stated to be her fiduciary position as guardian of the first plaintiff during his. 
minority which she specially undertook under the terms of Exhibits A-2 and A-3. 
The first defendant of course did not purport to act as the guardian of the minor first 
plaintiff but dealt with the properties as if they belonged to her absolutely and 
exclusively. The first defendant has failed to challenge the correctness of this portion. 
of the decree of the Court below in the memorandum of grounds of appeal. It is. 
stated in the endorsement on the memorandum of appeal that clause 2 of the decree 
of the Court below relating to rendition of accounts is not disputed by the appellants. 
Learned counsel appearing for the first defendant also did not adduce any arguments. 
to show that the first defendant should not be made liable to render accounts from 
1938 onwards. We have necessarily therefore to confirm this part of the decree 
of the Court below though we are by no means sure that the legal position is such 
as to enable the first plaintiff to obtain this relief. 


Learned counsel for the first defendant contended that even if the first plaintiff 
were to succeed in establishing his status as the adopted son of Doss Rao he will not 
be entitled to recover possession of the plaint properties as she succeeded to the 
properties absolutely under the Mayukha Law as the widow of Doss Rao after his 
death. It was further contended that the terms of Exhibits A-2 and A-3 cannot 
divest the first defendant of the estate which she came to inherit, as the adopted son. 
under the Hindu Law can only get the estate of his deceased adoptive father divesting 
any limited estate which his adoptive mother might have inherited, as the widow 
of the deceased adoptive father. This contention is obviously erroneous and un- 
sustainable. Even according to the Bombay school the female heirs inheriting froma. 
male fall into two classes, namely, (a) those who are introduced into the gothra or 
family of the deceased owner by marriage such as the deceased’s wife, mother, 
father’s mother, etc., and (b) other female heirs being females born in the family 
such as the daughter, sister, brother’s daughter, sister’s daughter, etc. Property 
inherited by a female belonging to class (a) doesnot become her stridhana. She 
takes only a limited interest in such property and on her death it passes to the next 
heir of the male from whom she inherited it. (Mulla on Hindu Law 12th edition, pages 
209-210). The first defendant therefore got only the limited interests of a Hindu 
widow by succeeding to the properties of her late husband Doss Rao. But it was 
contended on behalf of the first defendant that she was only the sister’s daughter of 
Doss Rao and therefore she must be deemed to belong to class (b) referred to above 
and that she therefore took an absolute estate. This argument is wholly fallacious. 
‘The first defendant did not succeed to the properties of Doss Rao as the properties 
of her maternal uncle but only as his widow. We are of opinion that the first plaintiff” 
is not in any way disentitled to recover possession of the plaint properties except in 
regard to such of those items in respect of which he cannot lay claim by reason of 
the terms of Exhibits A-2 and A-3. 


It was next contended on behalf of the first defendant that she will be entitled 
to a share in the suit properties under the provisions of the Hindu Women’s Right. 
to Property Act. This enactment is not retrospective in operation and does not 
apply to the property of any Hindu who died intestate before the commencement 
of the Act. The Act came into force on and from 14th April, 1937. The husband 
of the first defendant died on 3rd September, 1934. The first defendant cannot 
therefore put forward any rights under the Act. But it is said that the first defen- 
dant’s husband did not die intestate as he left behind his last will and testament dated 
gist August, 1934. Neither the original of the will nor an authenticated copy of 
the original has been made available to the Court. The first defendant charges the 
first plaintiff's father with having taken away the will and suppressed it. D.W.6, 
one Rajagopala Pillai, has been examined as a witness on the side of the first defen- 
dant to prove that Doss Rao left a will. According to this witness he met Doss Rao 
at his residence at Thanjavur two or three days before his death, that wher he went 
there a will was being written by one T. A. Krishnaswami Rao to the dictation of 
Doss Rao, that Doss Rao signed the will that the witness attested, and that the scribe 
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Krishnaswami Rao also attested it. The witness added that both the wives of Doss 
Rao, namely, defendants 1 and 6 were present at the time of the alleged execution 
-of the will. This witness further deposed that under the said will all the properties 
-of Doss Rao were bequeathed to the first defendant, and that the testator also gave 
some properties for some charitable purpose. The sixth defendant was to have 
half the properties if she could not live amicably with the first defendant. The first 
defendant spoke to the execution of the willin the manner deposed to by D.W.6. 
The sixth defendant deposed in the chief examination as follows : 


“ 4 days before death he wanted to write a will. 2 days before death they were writing something. 
was i present Rajagopal and Srinivasa Rao were present. The document then was written and 
over by Doss Rao to D-1. He said that he had bequeathed properties to me.” 


In cross-examination she deposed as follows : 


“ I did not see whether the document written two days before Doss Rao’s death was in 
English or Tamil. I had confidence in D-1 when my husband gave her his will.” 


Another witness who spoke to the execution of the will is D.W. 1, the fifth defendant 
in the suit, who was alleged to have been brought up by Doss Rao as his foster son. 
Doss Rao admittedly survived for three days after the execution of the alleged will. 
If he had written any will he would certainly have had it registered. ‘There is no 
explanation on the part of the defendants why Doss Rao refrained from registering 
the will if at all he executed any such instrument. The evidence in support of the 
alleged will is meagre and unsatisfactory and is wholly insufficient to establish the 
alleged will, set up by the first defendant. As there is no proof before Court of 
Doss Rao having left behind a valid testament he must be deemed to have died 
intestate. The first defendant is clearly not entitled to claim any right under the 
Hindu Women’s Right to Property Act. 


The sixth defendant has preferred appeal, A.S. No. 278 of 1957 challenging the 
-correctness of the finding of the learned Subordinate Judge holding that she was not 
the lawfully wedded wife of Doss Rao. It is really unnecessary to decide the status 
of the sixth defendant in this litigation. The first plaintiff having established his 
:status as the validly adopted son of Doss Rao he is entitled to the reliefs prayed for 
by him in the plaint to the extent to which his claim is upheld by this Court. This 
relief he will be entitled to even if it were to be held that the sixth defendant was the 
junior wife of Doss Rao. Learned counsel appearing for the sixth defendant submit- 
ted that he did not wish to press the appeal if the status of his client is left open and 
the finding of the learned Subordinate Judge holding her not to be the wife is vacated. 
Learned counsel appearing for the plaintiffs had no objection to this question being 
left open as the plaintiffs are in no way affected in this suit by the real status of the 
sixth defendant. The finding of the learned Subordinate Judge holding that the sixth 
defendant was not the lawfully wedded wife of Doss Rao is set aside and the question 
-of her status is left open. 


In the result there will be a decree in terms of the memorandum of compromise 
in A.S. No. 168 of 1957 and the appeals A.S. Nos. 61 and 278 of 1957 are dismissed, 
subject to the modification of the decree of the Court below in regard to few items 
-of the plaint mentioned properties. The parties will bear their respective costs in 
this Court in all the appeals. 


C.M.P. No. 1675 of 1957 :—Dismissed with costs, 
VS. Decree modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. P. V. RajAMANNAR, Chief Justice AND MR. JUSTICE VENKATADRI, 


The Madurai Municipality, having its office at Madurai, 
oe its Executive Authority, the Commissioner, havin 
its office at the Palace Road, Madurai .. Appellant* 


U. 


‘The State of Madras represented by the Collector of Madurai 
holding office at Tallakulam, Madurai and another .. Respondents. 


„Madras District Municipalities Act (V of 1920), section 76-A (d) Local Authorities Electrical Enginesrs’ 
Service—Engineer transferred from Madurai Municipality to Tanjore ls ta I ase pending criminal 
complaint—Grant of subsistence allowance from the Central Fund maintained y Chief Electrical Inspector to the 
Stats Government—Reinstatemsnt with full pay for period of suspension after acquittal by the Court—G.0O. 
directing the Madw ai Municipality to refund the subsistence allowance and to pay the salary, etc., of the Officer for 
beriod of suspension—Validity of —Suit by the Madurai Municipality to recover the amounts paid under protest, 

Long after this the Government made a new Regulation in 1953 purporting to act under section 
76-A (d) of the Madras District Municipalities Act to the effect that in similar circumstances the 
amounts can be recovered from the Municipal Councils concerned. It was notified that this regula- 
tion shall be deemed to have come into force on 1st April, 1951. 

Held, section 76-A (d) of the District Municipalities Act is wide enough to cover the Regulation 
of 1953 providing for the salary in a contingency such as has happened in the instant case. If the 
Government has the power to regulate the pay and allowances of a Municipal Engineer, such power 
should include the power to provide for payment when an officer is suspended for a time and thereafter 
reinstated and the period of suspension is treated as if the officer was on duty. It was certainly open 
to the Government to give retrospective effect to the Regulation made in 1953. 

The Regulation of 1953 no doubt provides for the recovery from the Municipal Councils con“ 
cerned of the pay and allowances, etc. of an officer who has been dismissed, removed or suspended and 
is subsequently reinstated and the period of absence is treated as leave or as on duty as the case may be. 
But the officer in the instant case was not serving any municipality during the period of his suspension. 
It is only notionally that he was treated as if he was on duty. If the officer was suspended while he 
was in service under a particular municipality and he was reinstated notionally he may be deemed to 
have been in service in that municipality which he was serving on the date of suspension. The 
Madurai Municipality was not the Municipality which the officer was serving when he was 
suspended to make it the Municipal Council concerned. The fact that the prosecution was in 
respect of the acts done by the officer while he was serving the Madurai Municipality would not make 
it the Municipality concerned within the meaning of the resolution. 

The order of the Government dated 3rd October, 1951 was not valid not only on the date on 
which it was passed but even after the making of the Regulation of 1953 with retrospective effect. 

The Madurai Municipality was held entitled to recover the amounts only from the State 
Government, since the officer was entitled to these amounts under rule 54 of the Fundamental Rules. 


Appeal against the decree of the Court of the Subordinate Judge of Madurai 
in Original Suit No. 75 of 1955. 


M. K. Nambiar, for Appellant. 
The Government Pleader (A. Alagirisami), for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an appeal from the Judgment and Decree of the 
learned Subordinate Judge of Madurai in O.S. No. 75 of 1955 on his file. The suit 
was filed by the Madurai Municipality through its Executive Authority, the Commis- 
sioner, for the recovery of a sum of Rs. 20,966-15-9 from either or both of the two 
defendants, namely, the State of Madras, represented by the Collector of Madurai, 
and T.S. Jayarama Ayyar. The facts, regarding which there is no dispute, are 
the following. The second defendant, Jayarama Ayyar, was a member of the Madras 
Local Authorities Electrical Engineers’ Service. His appointment and conditions of 
service are regulated by the rules relating to the said service. The second defen- 
dant was posted as the Electrical Engineer of the plaintiff-Municipality by an order 
of the Government and he took charge of his office on 1gth February, 1946. While 
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the second defendant was in the employment of the plaintiff-Municipality, there- 
were several complaints against him, charging him with corruption and other acts. 
of misconduct. These complaints were brought to the notice of the Government by 
the Municipal authorities. On 22nd October, 1948, the Chairman of the Madurai 
Municipal Council addressed a letter to the Minister for Local Administration, en- 
closing a report of the Commissioner of the Municipality relating to the misconduct 
of the second defendant for necessary action. On 2gth October, 1948, the Chairman, 

in continuation of his letter of 22nd October, forwarded to the Minister for Local. 
Administration a copy of the latest demi-official letter sent by the Commissioner te» 
the Chief Electrical Inspector to the Government with enclosures. The Chairman 

added : 


“ I feel that th Electrical Engineer should be removed from the scene of his operations before a. 
regular enquiry begins.” 
The second defendant was accordingly transferred on 15th November, 1948 to the- 
Tanjore Municipality to facilitate investigation into the complaints against him.. 
The several charges made against the second defendant were investigated by the- 
Criminal Investigation Department of the Government of Madras, and the Superin- 
tendent of Police of X-Branch addressed a letter to the Chief Secretary to the Govern-- 
ment of Madras, requesting that necessary sanction to prosecute the second defen-- 
dant might be accorded. On 22nd April, 1949, the Government passed the follow-- 
ing Order (G.O. Ms. No. 857, Local Administration) : 


“ Whereas information has been received that Sri T. S. Jayarama Ayyar, Municipal Electrical 
Pager Tanjore, while working as Municipal Electrical Engineer, Madurai, between the dates. 
18th February, 1946, and 6th November, 1948, accepted illegal gratification from certain individuals, . 
to wit, Sri Navasibala Naidu, Sri J. R. Ramachari and Sri Pandian Chettiar of Maduari, as a reward. 
for giving electrical service connections to the said individuals and thereby committed offence puni- 
shable under section 161, Indian Penal Code and section 5 (2) of the Prevention of Corruption Act, - 
1947 (Central Act II of 1947) read with section 5 (1) (d) thereof : 


Now, therefore, in exercise of the powers conferred by section 197 (1) of the Code of Criminal! 
Procedure, 1898 (Central Act V of 1898) and section 6 (b) of the Prevention of Corruption Act, 1947 
(Central Act II of 1947), His Excellency the Governor of Madras hereby sanctions the prosecution 
of the said Sri T. S. Jayarama Ayyar, in respect of the said offence.” 


On 19th May, 1949, the Government passed another order, placing the second defen-- 
dant under suspension with effect from 11th May, 1949 afternoon till the criminal 
complaint filed against him by the Criminal Investigation Department before the 
Sub-Magistrate, Madurai, was disposed of. By a subsequent G.O., dated 15th July, 
1949, the Government directed that the second defendant be granted during the- 
period of suspension a subsistence grant of Rs. 258-14-0 per mensem and a dearness- 
allowance of Rs. 51 per mensem and the Chief Electrical Inspector to Government 
was requested to pay him the said subsistence grant and dearncss allowance with. 
effect from 12th May, 1949 forenoon. The Chief Electrical Inspector to Govern- 
ment was also requested to suggest suitable amendments to the regulations govern- 
ing the Madras Local Authorities Electrical Engineers’ Service, so as to provide for 
the payment of subsistence grant and dearness allowance from the Central Fund in 
cases like this, The prosecution launched against the second defendant ended in a. 
conviction by the Sessions Judge, Madurai. But, on appeal to this Court, he was 
acquitted on 29th November, 1950. Consequent on his acquittal, the second defen- 
dant was reinstated to the Madras Local Authorities Electrical Engineers’ Service- 
with effect from 26th April, 1951 forenoon. Thereafter, on 3rd October, 1951, the 
Government passed the order, the validity of which is the subject-matter of this. 
appeal. The order (Exhibit A-2), in so far as it is material for this appeal, runs thus : 
“ As the Engineer has been honourably acquitted of the ch , the period of his absence from 11th 
May, 1949 afternoon to 26th April, 1951 forenoon is treated as duty under Fundamental Rule 54. 
The Commissioner, Madurai Municipality, is therefore directed : 

(i) to pay the entire salary of the Engineer from 12th May, 1949 to 25th April, 1951 (both 
days inclusive), inclusive of increments after deducting the subsistence allowance already drawn by 


(ii) to refund to the Central Fund maintained by the Chief Electrical Inspector to Govern~ 
ment the subsistence grant paid from it ; and 
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~ (iii) to debit the expenditure to the funds of the Electric Licence Scheme of the Muncipality, 


“ The ineer is eligible to subscribe to the Provident Fund for the period of suspension and 
“the Provident Fund bonus due thereon should be paid by the Madurai Municipality.” 


“Though the second defendant was thus reinstated, disciplinary proceedings were 
taken against him ; and, after enquiry, on the recommendation of the Tribunal 
for Disciplinary Proceedings, the Government, by its order dated 13th April, 1954 
«directed that the second defendant be compulsorily retired from service. Long after 
the Government Order dated 3rd October, 1951 referred to above, the Govern- 
ment published, by notification in the Gazette, a new regulation, purporting to have 
been made in exercise of the powers conferred by section 76-A (d) of the Madras 
District Municipalities Act, 1920. The regulation is as follows :— 

“ When a municipal engineer, municipal electrical _ engineer or assistant electrical engineer or 
-municipal health officer who has been dismissed, removed or suspended is reinstated and the period 
-of absence is treated as leave or as duty, as the case may be, the pay and allowances and the contri- 
butions towards leave salary and pension or provident fund of the officer concerned shall be recovered 
either in whole or in part thereof from such of the municipal council or municipal councils concerned 
as the Government may determine.” 

It was further notified that this regulation shall be deemed to have come into force 
on ist April, 1951. Before this regulation was made, the plaintiff-Municipality 
had paid the amounts directed by the Government Order dated 3rd October, 
1951 under protest. On 16th April, 1955, the plaintiff-Municipality filed the suit 
for the recovery of the amount paid by them with interest thereon. 


Several grounds were taken in the pe in support of the plaintiff’s case that 
the plaintiff-Municipality would not be liable to pay the amounts in question. The 
State of Madras denied the tenability of these grounds. The second defendant filed 
-a separate written statement. It is not necessary to set out at length the various 
allegations in the plaint and the pleas contained in the two written statements, as 
the arguments in appeal before us were confined within a narrow range. 

The learned Subordinate Judge found on the material issues against the plaintiff- 
Municipality and dismissed the suit with costs. Hence, this appeal by the Munici- 
pality. 

Before we deal with the contentions raised on behalf of the parties, it is ne 
to set out the relevant statutory provision, namely, section 76-A, of the Madras 
District Municipalities Act, as amended by the Third Amendment Act, 1933. That 
section runs as follows :— i 

“ Notwithstanding anything contained in this Act— 

(a) the State Government may, by notification, take power to appoint the health officer, 
{the municipal engineer, the municipal electrical engineer or the assistant municipal electrical engineer) 
än the case of any municipality or class of municipalities ; 

(b) the State Government may recover from the municipal council concerned the whole or 
-such proportion of the salary and allowances paid to any such health officer, (engineer, electrical 
-engineer or assistant electrical engineer) and such contribution towards his leave allowances, pension 
-and provident fund as the State Government may, by general or special order, determine ; 

(c) the State Government may, at any time, withdraw any such health officer, (engineer, 
‘electrical engineer or assistant electrical engineer) and appoint another in his place ; and 


(d) the State Government shall have power to regulate the methods of recruitment, conditions 
-of service, pay and allowances and discipline and conduct of the health officers, (engincers, electrical 
engineers and assistant electrical engineers) appointed under clause (a) ”. 


“The main question which falls for decision in this appeal is : Did the Government 
‘have power and authority to pass the order dated grd October, 1951 (Exhibit A-2) 
«directing the Municipality to pay the entire salary of the second defendant from the 
date of suspension till the date of reinstatement and other amounts mentioned there- 
in? The learned Government Pleader, if we understood him aright, relied on the 
regulation (Exhibit B-1) made subsequently in 1953, as conferring such power. 
“Though the regulation was actually notified in 1953, as we mentioned above, it 
-was expressly given retrospective effect on and from 1st April, 1951. 


Mr. M. K. Nambiar, learned counsel for the appellant-Municipality, contended 
that there was no statutory authority which enabled the Government to pass the 
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order dated 3rd October, 1951, and even if retrospective effect is given to the later 
regulation, ihat would not cure the earlier G.O. of its defects. He further con- 
tended that the regulation, which purported to have been made in exercise of the 
powers conferred on the Government by section 76-A (d), could not fall within the 
scope of that provision. He also contended that, in any event, the appellant- 
Municipality could not be deemed to be the Municipality “ concerned ” within the 
meaning of that expression occurring in the Regulation of 1953. 


The second defendant was a member of the special category of service called the 
Madras Local Authorities Electrical Engineers’ Service. The members of this Service- 
are not per se Government servants, though it is open to the Government to appoint 
an officer in Government service. to hold a post borne on the cadre of this special 
service. Regulations have been made by the State Government, presumably 
under the powers vested in them, under section 76-A (d) of the District Municipalities. 
Act, providing for the methods of recruitment, conditions of service, pay and allow- 
ances, and discipline and conduct of the officers belonging to this service. The 
appointments are made by the Government. Postings and transfers are made by 
the Government, generally on the recommendation of the Chief Electrical Inspector. 
Under Regulation 21, the transit pay, and travelling allowance, when a member of 
the service is transferred from one Municipality to another Municipality shall be 
regulated by the Madras Travelling Allowance Rules. That regulation further 
provides that the transit pay and travelling allowance of the member shall be paid 
from the funds of the Municipality or Local Board to which he is posted, and, in 
cases of reversion to his permanent post, by the Municipality or Local Board, of 
which he is the permanent servant. Regulation 24 deals with leave and leave 
salary, and it runs thus :— 

“ (1) The leave and leave salary of the members of the Service shall be regulated— 


(i) by the Fundamental Rules if, at the time of their appointment, being in Government, 
ESS, or local board service, they were or shall be governed by the Fundamental Rules and had 
not elected or shall not have elected to be governed by the Madras Leave Rules, 1933 ; and 

(ii) in all other cases by the Madras Leave Rules, 1933. 

(2) The Government may grant leave to the members of the service under the Fundamental 
Rules or the Madras Leave Rules, 1933, as the case may be. 

3) (a) There shall be a Central Fund to provide for the payment of leave salary and contri- 
bution to Provident Fund during leave of the members of the Service. The Fund be adminis- 
tered by the Chief Electrical Inspector to Government. 

(b) Every municipal council or local board to whose service a member of the Service is posted. 
shall pay to the Central Fund every month— 

i) a contribution towards his leave eres eg the rate of 124% of his pay if he is governed by 
the Fun ental Rules or at 11% of his pay if he is governed by the Madras Leave Rules, 1938 = 
and 

(ii) a contribution calculated at g3per cent. of the contribution towards the leave salary in 
order to provide for the payment of contribution to this Provident Fund during leave.” 


Regulation 25 is concerned with disciplinary proceedings. Sub-clause (¢) of that 
Regulation provides for a member of the service being placed under suspension fromr 
service pending enquiry into grave charges where such suspension is necessary in the 
public interest ; and, during the period of suspension, he shall be paid subsistence: 
grant and dearness allowance from the Central Fund. Regulation 26 runs thus > 


“ Except to the extent expressly provided in these regulations, the Fundamental Rules issued 
from time to time under the authority of the Government shall apply to the members of the service.’” 


When a member of the Madras Local Authorities Electrical Engineers’ Service 

is appointed by the State Government as the Municipal Electrical Engineer of a. 
Municipality, under section 76-A (b) the State Government may recover from the 
municipal council concerned the whole or such proportion of the salary and allow- 
ances paid to such Electrical ineer and such contribution towards his leave 
allowances, pension and provident fund as the State Government may, by general or 
ecial order, determine. It is this provision which is embodied in Regulation 15 of 
the regulations referred to above, which inter alia, says that the pay of a member of 


11) MADURAI MUNICIPALITY V. STATE OF MADRAS (Rajamannar, C.F .). 31g 


the service shall be met by the municipality or local board in which he is employed. 
The expression ‘‘ municipal council concerned ”, which occurs in clause (b) of sec- 
tion 76-A, is practically the same as the expression “ the municipality in which he is. 
employed”, which occurs in Regulation 15. The second defendant was admittedly 
employed in the plaintiff-Municipality as Electrical Engineer from 19th February, 
1946 till 15th November, 1948. It follows, therefore, that from 15th November, 
1948 the plaintiff-Municipality will not be the municipal council concerned, from 
which the salary and allowances payable to the second defendant can be recovered 
under section 76-A (5) of the Act. Once the second defendant left the service of the 
plaintiff-Municipality, it was no longer under any obligation to pay the salary of the 
second defendant under Regulation 15. The Government placed the second defen- 
dant under suspension from 11th May, 1949. This was when the second defendant 
was the Electrical Engineer employed in the Tanjore Municipality. Earlier on in. 
this judgment, we have mentioned the events subsequent to his suspension, namely 
the prosecution of the second defendant and his final acquittal by this Court on 29th. 
November, 1950. During this period, he was not employed in any municipality ; 
indeed, he could not even be deemed to be a member of the service. Consequent on. 
his acquittal, the second defendant was reinstated to the service with effect from 26th 
April, 1951. Fundamental Rule 54 at the material time was in the following terms: 


sf 54. (1) When a Government servant who has been dismissed, removed or suspended is rein-- 
stated, the authority competent to order the reinstatement shall consider and make a specific order—- 


(a) regarding the pay and allowances to be paid to the Government servant for the period of 
his absence from duty ; and 

(6) whether or not the said period shall be treated as a period spent on duty. 

(2) Where the authority mentioned in clause (1) is of opinion that the Government servant: 
has been fully exonerated , or, in the case of suspension, that it was wholly unjustified, the Govern—- 
ment servant shall be given the full pay and allowances to which he would have been entitled, had 
he not been dismissed, removed or suspended, as the case may be. 


(3) In other cases, the Government servant shall be given such proportion of such pay and! 
wances as such competent authority may prescribe : 


Provided that the payment of allowances under clause (2) or clause (3) shall be subject to all. 
other conditions under which such allowances are admissible. 


(4) In a case falling under clause (2), the period of absence from duty shall be treated as a. 
period spent on duty for all purposes. 

(5) In a case falling under clause (3), the period of absence from duty shall not be treated as a 
period spent on duty, unless such competent authority specifically directs that it shall be so treated 
for any specified purpose.” 


There can be no doubt whatever that the second defendant was entitled to the bene- 
fit of the provisions of this rule. It was further open to the Government to treat the 
period of his absence from 11th May, 1949 afternoon to 26th April, 1951 forenoon as on 
duty. The question then arises,—which is the question to be decided in this appeal—as 
to who is liable to pay the second defendant his salary for the aforesaid period. Admit- 
tedly, there was nothing in the regulations relating to the concerned service, which 
provided for this contingency. Obviously, section 76-A (b) of the District Municipali- 
ties Act would not cover the case, because that clause must be read with clause (a). 
When the State Government appoints a Municipal Electrical Engineer for a munici- 
pality, that municipality will be liable to pay the salary and allowances payable to- 
such officer. Actually, during the period from 11th May, 1949 to 26th April, 1951, 
the second defendant was not in service anywhere. Under rule 54 of the Fundamen- 
tal Rules, it is open to the Government to subsequently treat this period as a period 
when the second defendant was on duty. But then there is no indication anywhere: 
as to the municipality in which he is supposed to be on duty during that period. 
When he was suspended, the second defendant was the Municipal Electrical Engineer 
of the Tanjore Municipality. He was not in the service of the plaintiff-Municipality. 
If retrospectively the second defendant should be deemed to be in service during the 
period, logically, he must be deemed to be in the service only of the Tanjore Munici- 
pality, though actually that Municipality did not have the benefit ofhis service. The 
learned Government Pleader had to concede this position. He therefore rested his 
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-whole case on the new regulation made in April, 1953 (Exhibit B-1), which we have 
uoted above. Though the regulation wasmade in 1953, it was expressly declared 
at it shall be deemed to have come into force on 1st April, 1951. ‘Though Mr. 
Nambiar, during the course of the arguments, raised a contention that, if the original 
order of the Government in 1951 directing the plaintiff-Municipality to pay the 
salary of the second defendant is void on the date when it was passed, the subsequent 
regulation could not give it validity by reason of its retrospective operation, he did not 
press it,— and we think, rightly. Itwascertainly open to the Government to give 
retrospective effect to the regulation made in 1953. 


Mr. Nambiar’s contentions regarding this regulation were (1) that the Govern- 
‘ment had no power to make such a regulation undersection 76-A (d) of the District 
Municipalities Act, and (2) that in any event, the plaintiff-Municipality will not be 
-the municipality concerned within the meaning of the regulation. We are not inclined 
to agree with the first contention of Mr. Nambiar. In our opinion, section 76-A (d) 
-is wide enough to cover the regulation providing for the payment of salary in a contin- 
‘gency such as has happened in this case. We have already noticed how the regulations 
‘contained a provision for transit pay and allowances. If the Government has the 
‘power to regulate the pay and allowances of a Municipal Electrical Engineer, such 
power should include the power to provide for payment when an officer is suspend- 
ed for a time and thereafter reinstated and the period of suspension is treated as if the 
officer was on duty during that period. 


But we think there is substance in Mr. Nambiar’s second contention. The 
Regulation of 1953 (Exhibit B-1), no doubt, provides for the recovery of the pay and 
allowances and contribution towards leave salary and pension or provident fund of an 
.officer who has been dismissed, removed or suspended and is subsequently reinstated 
and the period of absence is treated as leave or as on duty, as the case may be. All 
‘that the regulation says is that it 


“ shall be recovered cither in whole or in part from such of the municipal council or municipal 
councils concerned as the Government may determine.” 


The learned Government Pleader strongly relied on this provision. His contention 
-was that it was entirely for the Government to determine which municipal council 
should bear the burden. To a certain extent, this is correct. But the municipal 
council or councils should be “ concerned.” It would not be open to the Govern- 
ment, for instance, in this case, to direct that the pay and allowances of the second 
.defendant should be recovered from the Chingleput Municipality. In fact, he was 
not serving any municipality during the period he was under suspension. It isonly 
notionally that he is treated as if he was on duty. Logically, as we once before 
pointed out, if an officer is suspended when he was in a service under a particular 
municipality and he is reinstated, notionally he may be deemed to have been in ser- 
vice in that Municipality which he was serving on the date of suspension. In the 
present case, the plaintiff-Municipality was not the Municipality which the second 
defendant was serving when he was suspended. The learned Government Pleader 
urged that it was at the instance of the plaintiff-Municipality that the second defen- 
-dant was’ prosecuted criminally and that therefore it should be regarded as the con- 
.cerned Municipality. It is true that the second defendant was charged with offences 
alleged to have been committed by him when he was an officer of the plaintiff- 
Municipality. But it would not be correct to say that the prosecution was at the 
instance of the plaintiff-Municipality. All that the plaintiff did was to bring to the 
‘notice of the Government the complaints against the second defendant. Tne Chief 
Electrical Inspector to the Government examined the allegations and sent up a 
report. That report and all relevant records were forwarded to the Superintendent, 
X-Branch, C.I.D., Madras, for further investigation. The Superintendent, X- 
Branch, recommended a prosecution and sought the sanction of the Government for 
such prosecution. It was the Government which sanctioned the prosecution and 
conducted it. In our opinion, the fact that the prosecution was in respect of acts 
done by the second defendant while he was serving the plaintiff-Municipality would 
not make it the Municipality concerned within the meaning of the Regulation, That 
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ithe plaintiff-Municipality acted in public interests in bringing to the notice of the 
“Government the misdeeds of the second defendant is manifest from subsequent 
events. The Government, after the acquittal of the second defendant by the High 
‘Court, commenced disciplinary proceedings against him, and, eventually, passed 
zan order, compelling him to retire. We therefore hold that the order of the Govern- 
ment, Exhibit A-2, dated 3rd October, 1951, was not valid not only on the date on 
-which it was passed, but even after the making of the Regulation of 1953 with retros- 
pective effect. ‘The suit as framed was for the recovery of the amount which the 
plaintiff-Municipality was compelled to pay, from both the defendants or either of 
them. So far as the second defendant is concerned, he was entitled to be paid 
-under rule 54 of the Fundamental Rules, and it is not equitable that he should be 
‘directed to pay back the amount received by him. As the Municipality was com- 
pelled to make the payment by the Government and the loss was sustained by the 
-Municipality on account of the invalid action of the Government, the plaintiff will 
be entitled to a decree against the State of Madras, the first defendant, for the re- 
<overy of the amounts paid by them under protest ; but the plaintiff-Municipality 
w ill not be entitled to any interest on the amounts except from the date of the decree. 
The appeal is allowed to this extent, and there will be a decree in favour of the appele 
lant in accordance with this judgment. The appeal will stand dismissed as against 
ihe second respondent. There will be no order as to costs in this appeal. 

Time for payment : Three months. ; 

In a matter like this, we cannot refrain from observing that the best provision 
for a contingency like that which has happened in this case would be a regulation 
. providing for the payment of the salary, etc., of the reinstated officer from the Central 
iFund. ‘There is already a provision for the payment of leave salary from the Central 
-Fund and also for the payment of subsistence grant and dearness allowance during 
tthe period of suspension from the same Fund. We think that it is just and equitable 
:that the payment of salary, ete., under rule 54. should also be paid from the same fund. 
‘This is only a suggestion which we are making for examination by the Government. 


VS. —— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATADRI. 
Mohammad Hussain and another .. Appellants* 
v. 
‘Ganga Naicken alias Gangama Naicken and others .. Respondents, 


Limitation Act (LX of 1908), Article 182—Decree for possession and mesne profits—Mesne profits to be 
determined under Order 20, rule 12, Civil Procedure Code—Partlp final and partly preliminaryp—Execution of the 
-deciee for possession—Limitation—Starting point. 

A suit for possession of immovable property and mesne profits is a suit comprising of two claims 
.and where a decree is made for possession it is final as to that part though the part relating to mesne 
profits may be preliminary pending final determination of the quantum under Order 20, rule 12, 
sCivil Procedure e. Although one decree is made it is partly preliminary and partly final and 
the final part can be executed. Time.for execution of such a decree for possession will run from the 
-date of the decree under Article 182 (1) of the Limitation Act; and in the instant case the application 
for execution filed beyond three years from the date of dismissal of prior petition (i.e.,) 24th 
February, 1947 is barred under Article 182 (5). 


Appeal under clause 15 of the Letters Patent against the Judgment and 
(Order of the Hon’ble Mr. Justice Ramaswami, dated gth December, 1957 and passed 
in A.A.A.O. No. 102 of 1957 preferred against the order of District Court, Tiruchirap- 
palli, dated 19th August, 1957 and made in A.S. No. 354 of 1956 preferred against 
the order of the Court of the Subordinate Judge of Tiruchirappalli, dated goth 
April, 1956 and made in E.P. No. 64 of 1955 in O.S. No. 128 of 1945. 

.T. M. Krishnaswami Ayyar, P. Sharfuddin, V. Venkatesan, and C. F. Louis for 
Appellants. í 

M. Ranganatha Sastri, for Respondent. 





January, 1961. 


* L.P.A. No. 7 of 1958. gth 
- (19th Pausa, 1882, Saka). 
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The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is an appeal under the Letters Patent from the judgment 
of Ramaswami, J., in C.M.S.A. No. 102 of 1957 with his leave. It arises in the 
execution of the decree passed in O.S. No. 128 of 1945 on the file of the Subordinate 
Judge of Tiruchirappalli on 16th March, 1946. ‘The material part of this decree 
runs as follows :— : 

“ This Court doth order and decree that the defendants do put the plaintiff in possession of the 
property mentioned in the schedule hereunder and do pay the plaintiff Rs. 135 for past mesne profits.. 
This Court doth further order and decree. 

(1) That the claim for the balance of past mesne profits be dismissed without costs. 

(2) That the mesne profits from date of plaint be determined by a separate petition under 
Order 20, rule 12, Civil Procedure Code. 

(3) That the defendants do pay the plaintiff the sum of Rs. 42-6-0 being his proportionate cost 
in the suit and do bear their own costs Rs. 26-0-0.” 


E.P. No. 278 of 1946 was filed by the decree-holder for delivery of possession in. 
‘pursuance of this decree. His petition was dismissed on 24th February, 1947 for 
non-payment of batta. - On 16th March, 1949 an application was filed under Order 
20, rule 12, Civil Procedure Code by the plaintiff, I.A. No. 476 of 1949 for _ascer- 
taining mesne profits and payment of the same. That petition was first dismissed, 
but eventually the learned District Judge of Tiruchirappalli passed a decree on 10th 
March, 1953 for Rs. 1,310-1-0 as future mesne profits. On 13th November, 1954, the 
origi decree-holder’s legal representatives, the present appellants before us, 
filed E.P. No. 64 of 1955 for delivery of possession and for attachment and sale of 
movables of the defendants in execution of the decree. The reliefs sought in this, exe- 
cution petition were realisation of the amount due for mesne profits and subse- 
quent costs by attachment and sale of the movables of the defendants and for delivery 
of properties decreed in favour of the second plaintiff (first petitioner) on behalf o 
both the petitioners. Subsequently the execution petition was confined to the 
relief of possession. The learned Subordinate Judge of Tiruchirappalli dismissed 
the execution petition as barred by time and his decision was confirmed by the learned! 
District Judge of Tiruchirappalli on appeal. Then followed the Civil Miscellaneous. 
Second Appeal (102 of 1957) filed by the decree-holder’s legal representatives, which 
was also dismissed by Ramaswami, J. Hence this appeal. 


Mr. T. M. Krishnaswami Avyar, learned counsel for the appellants, contended that 
there could only be one decree in a suit and in this case that decree in its complete 
form must be deemed to have been passed only on 10th March, 1953, when the learn-- 
ed District Judge passed a decree for mesne profits, That would be the date from 


` which time would run, and as the present E.P. was filed in 1954 it was well within 


time. Though there was a prior execution petition filed to execute the decree for 
possession and that was dismissed in 1947, the decree-holders could file a new execu- 
tion petition without any reference to the previous petition for the execution of the com- 
plete decree, which must be deemed to have been passed in 1953. Though he cited 
to us several decisions of this Court, viz., Vydianatha Aiyar v. Subramanian Paitar?, 
Kanniammal v. Balakrishna*, Lakshminarasimham v. Suryanarayana*, Basavayya v. Gura- 
vayya*, and Sivaramachani v. Anjaneya Chetty, the only decision which requires our con- 
sideration is the decision in Vydianatha Atyar v. Subramanian Pattar?. In none of the 
other cases did the point which directly arises before us in this appeal was dealt with 
either directly or indirectly. Kanniammal v. Balakrishna? was a case where there was. 
an appeal and clause (2) of the third column of Article 182 of the Limitation Act 
specially provided that where there is an appeal, time would run only from the date 
of the appellate decree. The scope of clause (5) of the third column of Article'182 
of the Act was discussed in Lakshminarastmham v. Surayanarayana*. Neither of 'the 
two decisions in Basavayya v. Guravayya*, and Sivaramachari v. Anjaneya Cheity®, has 
anything to do with the question, which falls for decision in this case. ; 
r Ř—_—_——_—— 
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The decision in Vydtanatha Aiyar v. Subramanian Pattart, undoubtedly appears at 
first sight to suport the appellant’s contention. In that case a decree in a Second 
Appeal was passed on goth July, 1906 , which ran as follows : 

“ Appellant (defendant) do pay respondent (plaintiff) Rs. 64-11-4 for his costs in this second 
appeal, Rs. 78-3-7 for his costs in the memorandum of objections and also his costs in the lower 
Appellate Court which will be ascertained and taxed by that Court.” 

The costs in the lower appellate Court were ascertained by that Court on 1st 
December, 1906. The application for the execution of the whole decree was made 
on 7th August, 1909, t.e., more than three years after the decree in Second Appeal- 
but within three years after ascertainment by the lower appellate Court. It was 
held by a Division Bench of this Court (Benson and Sundara Ayyar, JJ.) that the 
execution of the decree was not barred. It was contended before the learned Judges 
that though the execution was not barred so far as it related to the costs of the lower 
appellate Court, the rest of the decree for costs was barred, as execution could have 
been applied for with respect to it immediately after the date of the decree of this 
Court in Second Appeal. The learned Judges rejected the contention applying by 
analogy the principle well-established relating to the execution of a decree, which was 
the subject-matter of an appeal in whole or in part. They held that in the case be- 
fore them the decree must be taken as a whole for deciding the question of limitation, 

Mr. T. M. Krishnaswami Ayyar strongly pressed upon us this decision as fully 
supporting his contention. But there are observations in the same judgment, 
which are very important, though they are hypothetical. The learned Judges say : 

“ Tf the direction were that the costs of the lower appellate Court should be paid when ascertained 
by the Subordinate Court, the case might be different. -We are of opinion that the decree must be 
interpreted as one for payment of a certain sum of money composed of three items, and one of these 
items, namely, the costs of the lower appellate Court was not ascertained until the 1st December, 
1906.” 

It was evidently the view of the learned Judges that if the decree had been for the 
payment of costs of the Second Appeal and the memorandum of objections and the 
decree also directed the payment of the costs of the lower appellate Court when as- 
certained by that Court, then the decree in so far as it directed payment of the costs 
in the High Court, time would run from the date of the decree in the Second Appeal 3.- 
but so far as the costs of the lower appellate Court were concerned, time would run 
only from the date on which they were ascertained by the lower appellate Court. 
In our opinion, the case before us must be governed by this rule. Here there was a 
decree passed on 16th March, 1946 directing delivery of possession and in the absence 
of any mention of time, the decree for possession became executable from the date of 
the decree. There was not even a decree as such for payment of mesne profits from the 
date of plaint. The decree only directed that the mesne profits from the date of 
plaint be determined by a separate petition under Order 20, rule 12, Civil Proce- 
dure Code. There is no analogy between the decree in the present case and the 
decree in Vydianatha Atyar v. Subramanian Patiar1, which the learned Judges construed 
as a decree for payment of a certain sum of money, though composed of three items. 
The learned Judges in that case refused to follow a judgment of Subramania Ayyar 
and Boddam, JJ., in C.M.A. No. 74 of 1903, which-is unreported, but was brought 
to their notice. In that case the decree directed payment of costs and mesne profits, 
mesne profits being left to be ascertained subsequently in execution. The applica- 
tion for execution was presented more than three years after the decree, but within 
that period after the ascertainment of the mesne profits. The learned Judges held 
that the application was barred with respect to the costs, but not with regard to the 
mesne profits. The learned Judges in Vydianatha Atyar v. Subramanian Pattar1, found 
themselves unable to follow’ the decision. They observed as follows : 


“ With all deference to the learned Judges we are unable to follow the decision. The policy of the 
Limitation Act in the case of execution of decrees is in our opinion to lay down a simple rule and 
to treat the decree as a whole except when the decree itself directs that different portions of the relief 
granted are to be rendered by the defendant to the decree-holder at different times.” 


~- 





1. (1911) 21 M.L.J. 546 < I.L.R. 36 Mad. 104. 
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It may be that the decree in the unreported case can be construed as a decree for 
payment of a certain sum of money composed of two items, namely, costs and mesne 
profits, and as one item had remained to be ascertained, time would-not rim until such 
ascertainment and the decree in its entirety could be enforced: Clause (1) of the 
third column of Article 182 clearly specifies the date of the decree or order as the 
time from which period begins to run for the execution of the decree. So far as the 
relief of possession is concerned, the date of the decree must be taken tobe 16th 
March, 1946. 

There is another way in which the question may be approached, having regard 
to what has happened in thiscase. Clause (5) of column.(3) of Article 182 prescribes 
that the time for execution of a decree would be three years from the date of the final 
order passed on an application made to the proper Court for execution or to take some 
step in aid of the execution of the decree or order. It has been held that such an 
application need not be for the execution of the entire decree. One of the decisions 
cited by Mr. T. M. Krishnaswami Ayyar is authority for this position Lakshmi- 
narasimham v. Suryanarayana!. E. P. No. 278 of 1946 was an application in accord- 
ance with law to the proper Court for execution of the decree in the suit. No 
doubt that related only to the relief of possession. The final order passed on that 
execution petition was on 24th February, 1947. A second application, whether it be 
for the relief of possession, or for mesne profits, or for both, should have been filed 
within three years from the date of that order. It is true that the mense profits 
were not determined ‘till 1953, but if the decree-holder wanted to keep alive the 
decree, it was his duty to have filed an application for execution within three years 
from the date of the dismissal of E.P. No. 278 of 1946. The present E. P. in 1954 
was barred also under this provision. ` 

Though it was not cited before us, we have been able to find one decision of the 
Calcutta High Court, which appears to be on principle directly in point. In Satish 
Chandra v. Sarat Kamini Devi2, a decree was passed on 23rd January, 1922 for posses- 
sion as well as mesne profits. The order was made by the lower appellate Court 
for sending the case to the trial Court for ascertainment of mesne profits. The 
defendant appealed against the decree to the High Court. That appeal was dismissed 
on 17th July, 1923. Subsequently an enquiry was made as to the amount of mesne 
profits according to Order 20, rule 12, Civil Procedure Code. This was on goth April, 
1926. On 24th March, 1927 the decree-holder applied for execution of the decree 
both for delivery of possession as also for recovery of mesne profits. ‘The Courts be- 
low had held that time should run from the date of the final disposal of the case, name- 
ly, from the date when mesne profits were assessed, that is in April, 1926. The 
judgment-debtor contended that limitation for the execution of the decree for posses- 
sion ran from 17th July, 1923, when the appeal to the High Court was dismissed. ‘The 
contention on behalf of the decree-holder was that the Courts were right in holding 
that limitation ran from April, 1926 on the ground that it was an entire decree which 
the decree-holder was entitled to execute and so long as the mesne profits had not 
been ascertained, the decree was only a preliminary one. The learned Judges accep- 
fed the contention of the judgment-debtor. We agree entirely with the reasoning 
of the learned Judges and we extract it below :— : 

“ Now a suit for possession as well as mesne profits, may be taken tobe a suit for two claims joined 
together for which two separate suits may be brought. Order 11, rule 4, Civil Procedure Code, entitles 
the plaintiff to join the two claims for possession and mesne profits in one suit. When a decree js made 
for possession, that portion of the decree is final and when a decree is made for mesne profits.in that 
suit, it is only preliminary, because the final decree for mesne profits cannot be made unless the ameunt 
due is found upon further enquiry. Therefore, further proceedings have to be taken for as ini 
the amount due for mesne profits, before the claim for mesne profits can be completely disposed of. 
In such a suit, although one decree is made, it is partly preliminary and partly final. The final part 
of the decree can be executed apart from the preliminary part, and it falls within the provisions of 
Article 182, Limitation Act. Time for execution of the decree for possession, therefore, runs at the 
latest from the date of the final decree of the appellate Court. The Judgment and Order of the 
Court below so far asit holds thatthe application for execution of the decree for ession is not 
barred by limitation must be set aside and we hold that part of ‘the application must stand 
dismissed with costs ”. - - ee eee : ine 


1. (1947) 2 M.LJ. 443 2, ALR. 1929 Cal. 383. 
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The learned Judges held that the decree-holder will be entitled to proceed with the 
execution of that part of the decree relating to the award of mesne profits. 


For the reasons set out above, we agree with the Courts below and Ramaswami, 
J. that the execution petition filed by the appellants, which was confined to the relief 
of possession, was barred by limitation. The appeal is dismissed with costs. i 


R.M. aa ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
Present :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA 


Iver. ; 
Seshasayee Brothers, Ltd., Tiruchirappalli .. Abplicant* 


v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sections 4 (3), (vii), 10 (2) (xv) and 12-B—Applicability and scope of —Assessee 
managing agent of several concerns including a chemical ‘acturing company—Director deputed to undertake 
tour of foreign countries and to attend conference of chemical manufacturers—Claim to deduct iture as busi- 
ness ¢—Maintainability—Burden of proof—Assessee and another obtaining licence for new project but 
selling same for profit—Incoms from sale—Assessabuity as capital gains—Claum to exemption as casual income or 
windfall—Sustainability. 

__ The assessee firm, which was the managing agent of the Mettur Chemical and Industrial Corpora- 
tion, Ltd. deputed R., one of its directors, to attend a conference of chemical manufacturers in London 
and the corporation bore the expenses of that director, R., to the extent of Rs. 9,995. The assessec 
claimed that advantage was taken of this opportunity to depute R. to visit other countries, namely, 
Switzerland, Canada and the United States and uaint himself with the manufacturing conditions, 
The assessee was the managing agent not only of the Mettur Chemical and Industrial Corporation. 
Ltd., but of various other concerns as well. Chemicals were not the only line of business in which 
the assessee interested itself. 


_ The assessee claimed a sum of Rs. 14,625 representing the ex of its director, R., as a per™ 
missible deduction from the assessable profits under section 10 (2) xv) of the Income-tax Act. 


The assessee did not furnish details of the places visited by its director in the United Kingdom 
Switzerland, Canada or the United States, or any material to find out whether the trip was in part 
or whole for pleasure. The Appellate Tribunal was of opinion that the experience, if any, gained 
by the director by his tour abroad was a benefit of an enduring nature and that the expenditure in- 
curred should be of a capital nature and disallowed the claim. 


Held on reference under section 66 (1).—(1) that the assessee claiming the deduction had to convince 

the Department that the trip undertaken by the director was in the interests of the firm, and that the 

es satisfied the tests prescribed by section 10 (2) (xv) of the Act, and having failed to discharge 

the burden im that respect was not entitled to the benefit of section 10 (2) (xv), although the Tribunal 
was hot correct in its opinion that the expenses were of a capital nature. ; 

~ The assessee in association with one R. M. and D. M. constituted a firm styled R.M. & Co. 

which was formed to promote the manufacture of Vanaspathi products and obtained a licence frorn 

the Government of India for the purpose, bur later withdrew from the project and surrendered tHe 

licence to another in which D. M. still figured and in exchange, the assessee partnership got-a 

sum of Rs. one lalh. Deducting the expenses incurred amounting to Rs. 18,000, Rs. 82,000 was 


-divided as net profits between the assessce and R.M. The payment was received in April, 1946- 


There was, however, no evidence produced by the assessee to show or to indicate when the licence was 


There was no evidence to show that either the partnership or the assessee firm did any business 
In promoting companies or in obtaining and selling licences for manufacture of products; nor was it 
the case of the Department at any stage. . 


“Weld : That the licence which the partnership, éf which the assessee company was a member, 


obtained was a valuable asset, and a capital asset, and the amount received by the assessee as its share 
of the proceeds of the sale thereof was a capital receipt in its hands falling within the scope of section 
12-B of the Income-tax Act and was not a trading receipt under the h “ business ” in section 103 
and it was not also exempt under section 4 (2) (oii) of the Act, as something of a casual nature or 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
(B) Bench under section 66 (1) of the Indian Income-tax Act, 1922, (Act XI of 1922) 
in R.A. Nos. 366 and 367 of 1954-55 (I.T.A. Nos. 5422 and 5560 of 1953-54, assess- 
ment year 1947-48)on its file for decision on the following questions of law, viz.— 


Case Referied No. 18 of 1955- 21st March, 1960 
Pe; 339 (1st Chaitra, 1882, Saka). , 
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“ (1) Whether on the facts and in the circumstances of this case, the sum of Rs. 14,625 repre- 
senting expenses of the foreign tour of one of the directors, is allowable as a proper deduction from 
the assessable profits under section 10 (2) (xv) of the Indian Income-tax Act? 


(2) (a) Whether on the facts and in the circumstances of the case the sum of Rs. 41,000 received 
by the assessee company is exempt under section 4 (3) (vii) of the Income-tax Act ?” 
If the answer is in the negative, 
(2) K “ whether it is assessable under the head ‘ business’ under section 10 or under the 
head ‘ capital gains’ under section 12-B of the Indian Income-tax Act ?” 
T. V. Balakrishnan, for Applicant. 


C. S. Ramarao Sahib, Special Counsel for Income-tax and S. Ranganathan, on behalf 
of the Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The questions referred to this Court under section 66 (1) of the 
Income-tax Act were : 

(1) “ Whetber on the facts and in the circumstances of this case, the sum of Rs. 14,625 tote 

m 


senting of the foreign tour of one of the directors, is allowable as a proper deduction 
the aeneble profits under section 10 (2) (xv) of the Indian Income-tax Act ? 


(2) (a) Whether on the facts and in the circumstances of the case the sum of Rs. 41,000 received 
by the assessee-company is exempt under section 4 (3) (vit) of the Income-tax Act ? 


(b) If the answer is in the negative, ‘‘ whether it is assessable under the head ‘ business ’ under 
section 10 or under the head ‘ Capital gains’ under section 12-B of the Indian Income-tax Act ?” 


With reference to the first question, the facts found were that Mr. Raman who 
was one of the directors of the assessee firm, was deputed by the Mettur Chemical and 
Industrial Corporation, Ltd., of which the assessee firm was the managing agent, to 
attend a conference of Chemical Manufacturers in London. The Corporation bore 
the expenses of Raman to the extent of Rs. 9,995/-. The assessee company claimed, 
that advantage was taken of this opportunity to depute Raman to visit other countries 
and acquaint himself with the manufacturing conditions. The assessee company, 
it should be remembered was the managing agent not only of the Mettur Chemical 
and Industrial Corporation but of various other concerns. Chemicals were not the 
only line of business in which the assessee company interested itself. Unfortunately 
the assessee company failed to furnish any material from which either the Depart- 
ment or the Tribunal could decide what was the object of the visits Mr. Raman was 
either deputed to undertake or actually undertook while abroad. No doubt the 
Tribunal was, in our opinion, not correct when it observed that the experience, ifany, 
gained by Mr. Raman by his tour abroad wasa benefit of an enduring nature, and 
that the expenditure incurred should be one of a capital nature. Nor can we attach 
any great importance to the fact, that Mr. Raman did not furnish the assessee company 

-with a written report of what he had done abroad. If the assessee company was satis- 
fied with what Mr. Raman had done, it was not for the Department to point out that 
there had been no written report by Mr. Raman to the assessee company. Still the 
assessee company had to convince the Department that the trip abroad was under- 
taken by Mr. Raman in the interests of the company, and that the expenses incurred 
satisfied the tests prescribed by section 10 (2) (xv) of the Act. The assessee company 
did not even furnish details of the places visited by Mr. Ramanin the United King- 
dom, Switzerland, Canada or United States. Whether the trip wasin part or in 
whole for pleasure, the Department was not in a position to gauge. In the absence 
of materials, the Department and the Tribunal were certainly justified in coming 
to the conclusion, that the assessee had failed to establish the requirements of 
section 10 (2) (xv) with reference to this item of expenditure of Rs. 14,625. We 
therefore answer the question in the negative and against the assessee. 

With reference to the second question, the relevant facts were as follow. The 
assessee company in association with Ravindra Mulraj and Dharmsey Mulraj Khatau 
constituted a firm under the name and style Ravindra Mulraj and Co. It was 
formed to promote the manufacture of Vanaspathi products. A license was-ob- 
tained from the Government of India by that firm for that purpose. Finding-that 
the future of Vanaspathi was uncertain, Ravindra Mulraj and the assessee company 


- 


\ 

i 
f 
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withdew from the project. The license was surrendered to another group, in which 
no doubt Dharmsey Mulraj Khatau still figured, and in exchange for the license 
that was traded in, the partnership, got a sum of Rs. one lakh. Ravindra Mulraj 
was in charge of these negotiations. A sumof Rs. 18,000 had been expended, and 
deducting that, Rs. 82,000 was available for division amongst the partners from out 
of the Rs. one lakh that had been realised by selling the license. Since Dharmsey 
Mulraj Khatau was one of the group which had taken over the license and the right 
to start manufacture of Vanaspathi, he was not given any share in the sale-proceeds. 
The net sale-proceeds of Rs. 82,000 were divided between Ravindra Mulraj and the 
assessee company. The assessee company thus got Rs. 41,000 for its share. The 
payment was received in April, 1946. When precisely the license was sold there was 
no evidence to indicate, and apparently the assessee declined to avail himself of the 
opportunities to place that evidence on record. 


The Income-tax Officer treated it as a trading receipt and brought it to tax. 
The Assistant Commissioner, to whom the assessee appealed held it was a capital 
receipt assessable to tax under section 12-B of the Act. Both the assessee and the 
Department appealed against that finding of the Assistant Commissioner. The 
Tribunal, held agreeing with the Income-tax Officer, that it was a trading receipt 
in the hands of the assessee. That led to the formulation of the second question 
we have set out above. 


If only to eliminate it, we have to point out that it was not the case of the Depart- 
ment at any stage, that the acquisition of the license by the firm of Ravindra Mulraj 
Dharmsey Khatau and the assessee firm was an adventure in the nature of trade, and 
that the apparent formation of a company and the acquisition of license were effected 
with the intent to sell the license at a profit. It should also be noticed that the 
Department and the Tribunal accepted the contention of the assessee, that in that 
firm the active partner was Ravindra Mulraj. 


There was certainly no evidence to indicate that either the partnership or the 
assessee company did any business in promoting companies or in obtaining and sell- 
ing licenses for man ufacture of products. The Tribunal observed in its order of 
appeal : ; 

“ This is one of the business lines of the business. It cannot certainly be called casual. It is in 
its regular course of business as promoter and managing agents of the company.” 


‘We must confess we are unable to understand what precisely the Tribunal 
meant. We have pointed out there was no evidence to come to any possible con- 
clusion, that one of the lines of the business of the assessee company was to promote 
companies and to sell out after the companies had been formed. Nor was it one of 
the regular lines of business of the assessee company to acquire licenses or permits 
and sell them. Nor even was it a regular line of business of the assessee company to 
acquire licenses or permits and sell them. Nor even was it a regular line of business 
of the assessee company to acquire managing agencies and sell them, though we 
must point out in this case no case of acquiring and selling any managing agency in 
return for the receipt of Rs. 41,000 could arise for consideration. 

l That the license which the partnership, of which the assessee company was a 


ember obtained was a valuable asset and a capital asset in its hands could admit of 
“ho doubt. That capital asset was sold for a sum of Rs. one lakh. Rs. 41,000 which 


{| *the assessee received, represented its share of that receipt. It was a capital receipt 


in its hands, and in our opinion the Assistant Commissioner was right in the view 
he took, that being a capital receipt it fell within the scope of section 12-B of the 
Act. It was not assessable to tax as a trading receipt. 


Before the Tribunal an attempt was made by the assessee to establish that 
section 12-B could not apply, because the profits had accrued prior to 1st April, 
1946, after which date alone there was a statutory liability to pay the tax on capital 
gains. We have pointed out earlier that there was no evidence to show when pre- 
cisely the license was sold. Nor was there anything to show when the assessee’s 
share of the profits accrued, independent of the actual receipt of Rs. 41,000. All 
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that we know is that Rs. 41,000 was received after 1st April, 1946, and the assessec- 
failed to show that it had accrued to him at any point of time anterior to 1st April, 
1946. The Assistant Commissioner was therefore right in holding that the provi- 
sions of section 12-B applied to the receipt of this item of Rs. 41,000. 


From what we have said above it should be obvious that the claim of the assessee, 
that it was entitled to the benefit of section 4 (3) (vit), is erroneous. It was in con- 
nection with the business activities of the assessee that the assessee received this sum. 
of Rs. 41,000. That it was a capital receipt in its hands did not make it any the 
less income from business, and it certainly could not be treated as something of a 
casual réceipt or windfall. We answer question 2 (a) in the negative and against. 
the assessee. Our answer to question 2 (b) is that Rs. 41,000 was assessable to tax. 
as capital gains under section 12-B of the Indian Income-tax Act. 


As neither the assessee nor the Department has wholly succeeded in this reference- 
there will be no order as to costs. 


P.R.N. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND MR. Justice VEERA- 
SWAMI. 
Indersain .. Appellant* 

D. 
Mohammed Raza Gowher and another .. Respondents. 

Transfer of Property Act (IV of 1882), sections 58 (f) and 59-—Equitable mortgage—Lelter reciting: 
deposit of documents—Registration—WNecessity. 

In the case of an equitable mortgage, if the documents had been deposited before the execution 
of the writing reciting it, that is, if the documents had been handed over to the creditor as security 
for the loan and the writing or letter merely recorded a past transaction, there would be no need 
for registration of the letter for a valid equitable mortgage. Where, however, there was ne past 
transaction of actual deposit of title deeds before the execution of the letter relied on, and the letter 
is the only evidence of The mortgage and the only document by which the mortgage was created, the 
letter has to be registered and if it is not registered, it cannot be admitted in evidence to prove a valid 
equitable mortgage by deposit of title deeds. 

Appeal against the decree of the City Civil Court at Madras (Third Assistant. 
Judge) in O.S. No. 1593 of 1955. 


M. V. Ganapati, for Appellant. 
C. R. Krishna Rao, for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal by the plaintiff in O.S. No. 1593 of 1955 or 
the file of the City Civil Court, Madras, against the decree and judgment of the- 
learned Third Assistant Judge in so far as they are against him. ‘The suit was for 
the recovery of the principal and interest due intrespect of a promissory note executed 
by the defendants on 4th July, 1961, for a sum of Rs. 8,000. The plaintiff alleged’ 
that nothing had been paid either towards principal or interest and a total sum of 
Rs. 10,160 was due for principal and interest on the date of suit. The plaintiff 
further alleged that by way of security for the moneys so advanced the defendants 
deposited the title deeds of the properties mentioned in the plaint schedule with the 
plaintiff, authorising him to hold the said documents which had been previously 
given to him in pursuance of a simple mortgage for Rs. 15,000 executed by the defen- 
dants in his favour, and therefore a mortgage by deposit of title deeds was created in 
favour of the plaintiff. The prayer Was oe a mortgage decree, and in the alter-- 
native for an ordinary money decree. The defence was that the suit promissory 
‘note was not executed for any cash consideration but it was executed only as secu- 
rity for the payment of money that may be found due on account of the purchase in 
auction of certain sports goods which had been pledged with the plantiff. An auction. 








* C.C.C. App. No. 40 of 1957. (4th § 26th ays fone 
4th Sravana, 1882, Saka). 
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admittedly was held of the goods as pre-arranged for Rs. 5,500 but the defen- 
dants found that the goods had been damaged and unserviceable and therefore did 
not take delivery of the said goods. The suit promissory note was not therefore 
supported by consideration. The defendants also pleaded that there was no valid. 
mortgage by deposit of titledeeds because the letter, dated 5th July, 1951, on which 
the plaintiff relied in support of his claim, required registration, and, not having: 
been registered, was not admissible in evidence. The learned Judge found 
that the suit promissory note was not executed for cash consideration but it was. 
executed as security for the payment of the amount that would be found due in 
respect of the auction-purchase of the sports goods by the defendants, and as the: 
amount of the bid at the auction was only Rs.5,500 the promissory note was supported 
only to the extent of Rs. 5,500. He also held that the letter, dated 5th July, 1951, 
required to be registered and not having been registered there was no valid equitable 
mortgage. In the result the learned Judge passed a decree in favour of the plaintiff 
for a sum of Rs. 5,500 with proportionate costs and interest at six per cent. per annum 
from the date of delivery of the goods, namely, 25th July, 1951, and dismissed the 
rest of the plaintiff’s clam. He however aot that the properties mentioned in 
the plaint shall be a charge for the amount decreed, a direction which it is difficult 
to follow, having regard to the finding that the non-registration of the letter would. 
deprive the plaintiff of a mortgage decree. 


Learned counsel for the plaintiff-appellant contended that the learned Judge- 
should have passed a decree for the entire amount claimed by him. The onus no- 
doubt is on the defendant, as the execution of the promissory note was admitted, to 
poe that it was not supported by consideration. But in our opinion the defendants. 

ave adduced sufficient circumstantial evidence to shift the onus on to the plaintiff 
to prove that cash consideration passed. The plaintiff has not filed his accounts 
which would have conclusively established his case, if true, that Rs. 8,000 had been 
paid in cash to the defendants. The promissory note is, dated 5th July, 1951. The 
auction was held in the same month and Exhibit A-3, is the delivery note for the 
goods which were purchased by the first defendant at the auction for a sum of 
Rs. 5,500. The plaintiff in his evidence admitted that the highest bid was for 
Rs. 5,500, but according to him this money was paid to the auctioneers and he in turn 
got this sum from the auctioneers. If this be true, there should be indubitable 
evidence to prove all the material facts. The auctioneers should have been sum- 
moned to produce the receipt of the money from the defendants, and the plaintiff 
should have produced the receipt which presumably he must have given to the auc- 
tioneers having received Rs. 5,500. On 11th January, 1952, the defendants through 
their advocate addressed a letter to the plaintiff in which they clearly set up the 
case which has been set up by them in the present suit, namely, that no amount was. 
received in cash as consideration for the execution of the suit promissory note. The 
first defendant has also given evidence in support of his case. He deposed that he 
never paid Rs. 5,500 to the auctioneers and he also mentioned the circumstances in 
which the promissory note came to be executed. We accept his evidence. On the 
evidence the learned trial Judge came to the correct finding, namely, that the suit 
promissory note is supported by consideration only to the extent of Rs. 5,500. 


The next contention pressed upon us by learned counsel for the plaintiff was. 
that a mo e decree should have been passed because there was a valid equitable- 
mortgage which had been created over the suit properties, and that the letter Exhibit 
A-2, dated 5th July, 1951, did not require registration because it recites that docu- 

_ment had already been deposited. No doubt if documents had been deposited 
before the execution of that letter, that is, the documents had been handed over to 
the plaintiff as security for the suit loan and the letter only recorded a past transac- 
tion, then there was no necessity for registration. This, however, is not what happened. 
The documents, that is, the title deeds were with the plaintiff long before the suit 
transaction. As Exhibit A-2 itself recites, they were handed over to the plaintiff 
after registration of a simple mortgage of the properties in favour of the plaintiff” 
himself. That was on 16th May, 1951. It is not suggested that the documents so 
delivered in pursuance of the simple mortgage were returned to the defendants and 
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again redeposited with the plaintiff. There was therefore no past transaction of 
actual deposit of title deeds before the execution of the letter in question. There- 
fore Exhibit A-2 is the only evidence of the mortgage and the only document by 
which the mortgage was created. Hence it had to be registered, and not having 
been registered, it cannot be admitted in evidence to prove a valid equitable mort- 
gage by deposit of title deeds. The learned Judge was right in his finding that the 
non-registration of the letter Exhibit A-2 would deprive the plaintiff of his claim for 
a mortgage decree. 


Curisouly the learned Judge in spite of the finding that the plaintiff was not 
entitled to a mortgage decree, nevertheless declared that the properties mentioned 
in the plaint shall be a charge for the amount decreed in favour of the plaintiff. 
This direction is certainly unwarranted ; but we cannot set it aside because the 
defendants have not filed an appeal from that portion of the decree and judgment 
relating to the charge. The appeal fails and is dismissed with costs. 


PRN. ne Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. JUSTICE ANANTANARAYANAN. 
Marthandan Velar Subramanian Velar, .. Appellant* 


v. 
Ramasubramania Iyer Sathanu Subramania Iyer and others .. Respondents. 

Hindu Law—Alisnation—Lifs-estate-holder—Daughter taking self-acquired property of father under family 
partition with powers of alienation but without powers of disposition by will or otherwise providing for inheritance— 
Nature of estate—Mortgage by life-estate holder—Validity. 

A family partition under which a Hindu daughter takes the self-acquired properties of her father 
for life with powers of disposition inter vwos and without restraint on alienation or restriction on enjoy- 
ment, but without power to devise by will after her lifetime or of providing for further inheritance, 
clothes her with powers far wider than those of a Hindu woman owning a woman’s estate under the 
Hindu Law. She holds a life estate which necessarily partakes of the character of what is termed 
“ Life Interest ’? under the English Law of Real Property. Such a life-estate-holder has unfettered 
powers of alienation during her lifetime and the person taking subsequently would take what she 
dies possessed of. By executing a mortgage over the property she does not deminish the corpus of the 
estate but only creates a charge, and it would be perfectly valid and binding, on the remainder-man 
or reversioner, if supported by consideration, without any considerations of legal necessity or benefit 
as in the case of a limited female owner under the Hindu Law. 

Appeal against the Decree of the District Court of Kanyakumari at Nagarcoil 
in Original Suit No. 220 of 1952. 
S. Chellaswamt, for Appellant. 


S. Padmanabhan, for Respondents. 

The Court delivered the following 

Jupomenr.—The appellant is the seventh defendant in the Court below in a suit 
‘by the plaintiff for declaration of his title to certain properties after setting aside 
certain alienations, for recovery of those properties with mesne profits and allied 
reliefs. We are not now concerned with most of the matters in controversy decided 
in this suit as between the parties. We are concerned exclusively with a mortgage 
executed by a life-estate-holder Saradambal (Exhibit X1V—Exhibit B) in favour of 
the seventh defendant (appellant for Rs. 1,000 on 32-12-1124 M.E.) 


There are two simple questions for determination in this appeal. The first is 
whether this life-estate-holder (Saradambal) had the power to make this disposal of 
property inter vivos during her period of enjoyment. The second is whether the 
mortgage itself was supported by consideration, with reference to its constituent 
items, and, if so, to what extent. : 

The facts are that one Sundraraja Iyer was the father of three daughters, of 
whom Saradambal was one and defendants 2 and 3 were the others. ‘The’ first 
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‘defendant in this suit is the husband of Saradambal, but that is not a matter that is 
strictly pertinent to the aspect that arises for decision now. Admittedly, there was 
-a partition deed in the family (Exhibit A) under which Saramdabal took a life- 
estate in the properties of the suit. The learned Additional District Judge has through- 
out misconceived her status as that of a Hindu woman owning properties in a limited 
estate under the Hindu Law. This led him to launch into an enquiry concerning 
the necessity for the mortgage in favour of the seventh defendant (appellant), 
which really does not arise). ‘The learned Judge stated that :— 


* Tt is well-settled that the alienation effected by a limited female owner like a daughter can be 
upheld only if it is for legal necessity, or for the benefit of the estate or with the consent of the next 
reversioners. Therefore, the alience of a limited female owner has to prove that the impugned alie- 
nation is supoprted by consideration and 1 necessity, or that the alience after reasonable enquiry 
28 to the necessity acted honestly in the belief that the necessity existed.” 


I am citing this passage from the judgment of the Court below in order to show 
that the lower Court really missed the point in issue upon this aspect of the suit. It 
is now conceded before me, upon the facts, that Sundararaja Iyer was in possession 
of these properties as his self-acquired properties, as far as we can judge, and that we 
have no right whatever to assume that Saradambal would have inherited these pro- 
erties as the holder of a Hindu woman’s estate, otherwise than under Exhibit A. 
In fact, if Exhibit A had not come into existence, nothing whatever could be said of 
Sardambal’s right to the property. Consequently, one cardinal fact that has to ‘be 
affirmed before we go further is that, upon the evidence, it is irrefutably established 
that Sardambal held the properties, not as a Hindu woman owning a limited estate 
under the Hindu Law, but as the holder of a life-estate under a family settlement. 
This life-estate necessarily partakes of the character of what are termed “ Life 
ae ”under the English Law of Real Property, since it really derives from that 

W. 


The question is whether the owner of such a life-estate would have powers of 
disposition inter vivos, so long as she held the estate, as distinguished from powers of 
devising the properties after her by means of a will, or otherwise providing for the 
inheritance. Before turning to the decisions of this Court, I may refer to Inre 
Thomson’s Estate : Herring v. Barrow. James, L.J., observed :— 

“ The Vice-Chancellor was of opinion that the widow took no further estate than a life-estate, 

and that at most she had no further power of disposition than by act inter vivos. At her decease, should 
there be anything remaining, the testator gives it over.” 
‘This view of the Vice-Chancellor was affirmed. A similar case came up for decision 
before this Court in Sarvabhotla Venkata Chandikamba v. Venkata Rao*, Krishnan and 
“Odgers, JJ., held interpreting the words of disposition in the document in that case, 
and following In re Thomson’s Estate: Herring v. Barrow}, cited by me earlier, that there 
could be a life-estate with powers of disposition inter vivos, and that such an interest 
„must be spelt out of the terms of the particular disposition or document. I may add 
that, under the English Law as it stands at present, the tenant holdig a life-interest 
undoubtedly possesses an absolute power of alienation during his life, under the 
clauses of the Settled Land Act (see Cheshire’s Modern Real Property, 8th Edition, 
page 194). í 

In the present case, itis not actually necessary to go so far as to hold that 
Saradambal possessed a life-estate, with unfettered powers of alienation inter vivos 
-during her life-time. Actually, she has not diminished the corpus of the ‘estate by 
-any such sale, or gift, but has merely created a charge upon certain property in 
favour of the seventh defendant (appellant), for moneys raised by her for her own 
expenses. But, if the matter had to be decided upon the terms of the document 
{Exhibit A), I would certainly hold that Saradambal appears to have possessed a 
life-estate with powers of disposition inter vivos. There is no restriction upon 

` alienation, and the language used is such as to imply that she could enjoy without 
restriction, and that, presumably, the person taking subsequently would take what 
she died possessed of. It is only in respect of a devise of the property by will after 
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her lifetime, or of providing for further inheritance, that she was restrained by virtu® 
of the effect of the document, like all other holders of a life-interest. Certainly, thé 
document clothed her with powers far wider than those of a Hindu woman owning 
a woman’s estate under the Hindu Law. 


The only question, therefore, that remains for consideration is whether the mort-- 
gagee (appellant) could plead that he actually parted with the amounts specified in 
the document for obtaining this mortgage and, if so, what the rights are of the 
remainder-man who has succeeded to the estate. 


Here, discussion of the facts by the learned Additional District Judge is consider- 
ably affected by the confusion he has made, which I have referred to earlier, between. 
the existence of legal acorn? and the payment of moenys under the transaction. 
Further, since he cast the burden of proof entirely upon the mortgagee to affirmatively 
establish both facts, he has paid very little regard to the fact that the bona fides of the 
mortgagee in this case appear to be beyond dispute. There is absolutely no connection. 
established between Saradambal and this mortgagee, and there are no reasons at all 
alleged why Saradambal should have proceeded to create a usufructuary mortgage 
in favour of this appellant, without consideration. Several of the items relate to- 
discharge of antecedent debts of the life-estate-holder and, had the principles been 
appreciated in proper perspective, the evidence upon this aspect would have been. 
accepted at the face value as it deserved to be. In brief; upon going through the 
evidence in the record, I see no grounds whatever to assume that the several items- 
of consideration in the document have not been established. The presumption 
of law would also be that the document was fully supported by consideration, being 
a registered instrument of mortgage. It is only with reference to one item, namely,. 
800 fanams paid to Chempakakannu Pillai Nagaru Pillai under the second recital,. 
that proof is lacking except the ipse dixit of the appellant. I hence would exclude 
this item from the consideration proved, and hold that the document is supported 
by consideration to the extent of Rs. 1,000 minus this 800 fanams or nearly Rs. goo 
in the aggregate. I may add that even the lower Court has not held that the docu- 
ment was unsupported hy consideration, or that it was spurious. On the contrary, 
the lower Court has upheld the consideration to a partial extent ; it has negatived 
other items because of the confusion between consideration and the existence of. 
legal necessity which I have referred to earlier. 

It follows that the appellant is entitled to succeed to the extent of nearly 
Rs. goo as the consideration under a valid and subsisting mortgage, which would 
certainly bind the remainder-man (plaintiff-respondent). : 

Upon these facts, it is clear that the plaintiff-respondent is entitled to redeem: 
the mortgage in favour of the appellant, after depositing the necessary amount. 
There is a further complication in that the life-estate-holder has also made her own 
personal properties as additional security, for the enforcement of this charge. Admit- 
tedly, those personal properties would be liable under the mortgage, and this is not 
in controversy. Hence, I further find that if the remedies are to be worked out with 
regard to the claim of plaintiff-respondent for redemption of the mortgage, and the 
rights of the appellant to the sum secured, in any appropriate pro ing, the pro- 
perties charged as additional security shall þe liable in the first instance and that, 
only failing this enforcement need the properties of the estate to which the plaintiff- 
respondent -has succeeded be made liable. 

The appeal is accordingly allowed with these directions. The parties will bear 
their own costs throughout. 


This case having been set down for being mentioned this day, the Court made 
the following ; 


OrprR :—The plaintiff-respondent is held entitled to redeem the mortgage in 
this suit itself, without being driven to the necessity of filing a separate suit. 


P.R.N. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice KAILASAM. 
Godavari Bai Ammal .. Petitioner* 


v. 
-P. S. Seshadrinathan (Receiver in O. S. No. 149 of 1955, Sub- 
Court, Tiruchirapalli) .. Respondent. 


Evidence Act (I of 1872), section 34—Scope of. 


It is no doubt true that entries in books of account regularly kept in the course of business are 
-relevant under section 34 of the Evidence Act. But as provided in the Illustration to the section itself 
“the entries by themselves are not sufficient to charge any person with liability for the debt unless there 
zis evidence to prove the debt. 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the Decree of the Court of the First Additional District Munsif of Tiruchirapalli, 
-dated 24th December, 1958 and passed in S.C. No. 212 of 1957. 


K. Parasaran, for Petitioner. 
T. R. Ramachandran, for Respondent. 
The Court delivered the following 


JupGMENT.—The defendant in a small cause suit for recovery of a sum of 
‘Rs. 194-15-0 due on account of dealings which he had with one Krishnaswami 
Konar is the petitioner herein. The plaintiff is the Receiver appointed in O.S.No. 
149 of 1955 to collect the outstandings due to the estate of the deceased Krishnaswami 
Konar. Ön the strength of the entries in the account-book of the deceased 
Krishnaswami Konar, the suit was filed. The learned District Munsif decreed the 
:suit holding that the defendant had dealings with the deceased Krishnaswami Konar 
and that according to Exhibit A-1, the ledger page of Krishnaswami Konar, relating 
to the defendant, the defendant was liable to pay the sum. 


Mr. Parasaran appearing for the petitioner contends that Krishnaswami Konar’s 
saccount-book and the ledger page relating to the defendant were not proved and, 
that the ledger page by itself will not be evidence. Section 34 of the Indian Evidence 
Act provides that entries in books of account pe ele in the course of business 
are relavant. Such a statement shall not be alone cient evidence to charge 
any person with liability. The Jllustratton to the section provides that entries are 
relevant but are not sufficient without other evidence to prove the debt. The records 
‘do not show that the defendant consented to all the entries in Exhibit A-r. It 
appears that both the parties consented to filing of a copy of the ledger page. 
“The account relating to the defendant has not been properly proved. The suit 
must fail. 


The petition is allowed. The Receiver will take his costs out of the estate. 
RM. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTICE VEERASWAMI. 


Sri Bava Oushadeeswaraswami Temple, Tiruth uipoondi, 
represented by its Executive Officer 
v. 
M. Subbiah Mudaliar Respondent. 
Lease—Unconditional agreement to pay rent—Enforcement of term as to—Court—If has power to relieve 
parties from their obligation on grounds of equitable principles. 
Where there is an unconditional agreement for payment of rent irrspective of rajeegam and 


dsivesgam Court has no power to relieve against payment of it on the ground that the crops had 
been lost by cyclone. 


Courts can only look to the terms of the contract between the parties and enforce them subject 
to the law. There is no power in Courts to depart from the terms of 2 contract and relieve a party 
from his obligation under it on grounds of equitable principles. 

Appeal against the Decree of the District Court, East Thanjavur at Nagpattinam, 
in Appeal Suit No. 33 of 1957, preferred against the Decree of the Court of the District 
Munsif of Tiruthuraipoondi in Original Suit No. 242 of 1955. 


T. M. Chinnayya Pillai, for Appellant. 

K. S. Naidu and K. S. Bhaktavatsalam, for Respondent. 

The Court delivered the following 

Jupcmentr.—This Second Appeal by the plaintiff arises out of a suit for recovery 
of arrears of rent due on a lease of properties for fasli 1362 and of the price of seed’ 
and thasucooly advanced by the plaintiff to the defendant. The plaintiff obtained’ 
a decree in respect of the price of seed and thasucooly. In other respects the suit. 
was dismissed and the plaintiff’s appeal was unsuccessful. 


The ground on which both the Courts below declined to decree the rent duc 
under the lease agreement was that there was a cyclone as a result of which the. 
defendant entirely lost thecrops. The further ground relied on by them was that it 
was common for land-owners to give remissions despite a term in the lease agreement 
that rent should be paid unconditionally. The lower appellate Court also considered 
that the claim relating to unconditional payment was included in the lease more or 
less in terrorem and was never intended to be strictly acted upon. The aggrieved: 
plaintiff has come to this Court in Second Appeal. 

It is now well-settled, so far as this Court is concerned by the judgment of a 
Division Bench of this Court in Sri Kampahareswaraswamt Devasthanam v. 
Appasami Padayachi1, that in the case of an unconditional lease it is not within 
the power of the Court on equitable grounds to relieve the lessee from his 
obligation under the contract to pay the entire rent. It is not disputed that in this 
case the lease agreement provided for payment of rent as stipulated irrespective 
of rajeegam or deiveegam. That being the case the fact that asa result of cyclone 
the defendant entirely lost his crops, cannot relieve him against his liability under 
the contract. Nor can I find any justification for the view of the lower appellate: 
Court that, notwithstanding such conditional terms, the lessors do grant remissions. 
on account of unforeseen damage to crops. It is always open to a lessor to remit 
a portion of the rent if he so desires. But the Courts can only look to the terms of 
the contract and enforce the same. They cannot depart from the terms which 
the parties have agreed to. Equally there appears to be no basis for the view of the 
lower appellate Court that the term for payment of rent unconditionally was only 
meant in terrorem and not intended to be acted upon.” 


Sri K. S. Naidu, the learned counsel for the respondent, contended that ‘in 
peal No. 1172 of 1953 the lease was for a term of years unlike in the present case 
where the lease was only for the one fasli, According to the learned counsel, the 
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principle that an unconditional lease will have to be enforced in accordance with 
the terms was not applicable to a lease for a year only, I am unable to agree. 
Although in that appeal the lease was for a term of years, the ground of the decision 
is to be found in the following sentences : f 

“We cannot agree with the learned Subordinate Judge that there is power in the Court on some 
kind of equitable principle to relieve respondents from the obligations under Exhibit A-3.” 
That being the case, the fact that the lease was only for one year can make no 
difference to the position that the Court has no power to depart from the terms: 
of the contract. 


The learned counsel for the respondent next urged that the plaintff’s claim 
for interest on the arrears of rent for fasli 1362 could not in any case be granted. 
Before the suit was filed it does not appear that the plaintiff made any demand on 
the respondent for payment of interest on the arrears. I do not, therefore, consider 
that the plaintiff should be permitted to recover the interest claimed in the plaint. 


In the result the Second Appeal is allowed. The judgment and decree of both 
the Courts below in so far as they related to the arrears of interest due for fasli 1362 
are set aside. In addition to what has been decreed to the plaintiff, there will be 
a decree also for the arrears of rent claimed by the plaintiff for fasli 1362. The 
plaintiff will be entitled to its costs in the Courts below in respect of the arrears of 
rent decreed in this Court. There will be no costs in the Second Appeal. 


No leave. 
R.M. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 
Roy-and Chatterjee (Private) Ltd. .. Petitioner* 


v. 
The Scindia Steam Navigation Co., Ltd. at present Messrs. 
Hindustan Shipyard Ltd., and another .. Respondents. 
Civil Procedure Code (V of 1908), Order 8-A, rules 1 and 2—Party sought to be impleaded as third party —- 
Tf can raise question of Jurisdiction, 


Rule 2 of Order 8-A of Civil Procedure Code enables the third party to raise all grounds to the 
action as would be available to him as against the party defendant who seeks to bring him on record. 
The third party can raise the question of jurisdiction of the Court in defence in the application to- 


implead him as third party. 

Petition under section 115 of Act V of 1908 praying the High Court to revise: 
the Order of the City Civil Court, Madras (IV Assistant Judge) dated, goth. 
November, 1959 and made in I.A. No. 937 of 1959 in O.S. No. 445 of 1952. 

V. Devarajan, for Petitioner. 

' Messrs. King and Partridge, P. S. Srisailam and N. Krishnamurthi, for Respondents .. 


The Court delivered the following 

Jupcment.—This revision raises the question of the propriety of the dismissal’ 
of an application made under Order 8-A, Civil Procedure Code. The peti- 
tioner was the third defendant in a suit, O.S. No. 445 of 1952 on the file of the 
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«dant, who was carrying on business at Visakapatnam, his agent for taking delivery 
.of the scrap iron from the second defendant and forwarding it to the Mysore Iron 
and Steel Works at Bhadravati. The third defendant took delivery from the second 
-defendant and passed a receipt for full delivery of the 250 tons. Tt was claimed by 
the plaintiff that the delivery was made not on weighment basis but on measurement 
basis. At Bhadravati a shortage of about 68 tons was found and the plaintiff had 
to refund a sum of over Rs. 4,000, representing the value of the deficit quantity, to 
the first defendant, the Mysore Iron and Steel Works. He accordingly sued defen- 
«dants 2and 3 seeking to recover the amount from the one or the other. A question 
-of jurisdiction was raised and it was found by the trial Court that it had no jurisdic- 
tion in respect of the claim against both defendants 2 and 3. A revision was taken 
to the High Court. The High Court agreed that the trial Court had no jurisdiction 
in respect of the claim against the Scindia Steam Navigation Company and gave a 
.choice to the plaintiff to proceed only against the third defendant in the City Civil 
-Court or to file a plaint against both the Scindia Steam Navigation Company and 
the. third defendant-petitioner in the Visakapatnam Court. The plaintiff 
re-presented the plaint in the City Civil Court confining his relief as against the 
„third defendant only. 


At this stage, the third defendant filed a third party application seeking to 
dmplead the second defendant as a third party on the ground that the third 
«defendant is entitled to indemnity as against the Scindia Steam Navigation Com- 
pany. The proposed third pait, the Scindia Steam Navigation Company, opposed 
the petition on the ground that the third defendant himself could not have any cause 
of action against the second defendant at Madras. 

The learned Assistant Judge came to the conclusion that the objections raised 
by the Scindia Steam Navigation Company was sound and that this party 
SF o be impleaded.. It is against this order that the present revision petition 
istdirected. 


The principal ground that has been raised is that the learned trial Judge has 
mot followed the decision in Subbulal Saheb v. Perianna Pillai‘, In this case, the 
„question that was considered was whether in support of an application to implead 
a third party, privity of contract between the applicant and the third party was 
-essential. It was held that it was not. The learned Chief Justice observed : 

“ Generally speaking, there will not be such a privity in a claim falling under Order 8-A 
-which the defendant sets up against a third party. If there was direct privity, then the third party 
-would have been necessary. . . + + Ká _ 

I cannot see how this decision has been misapplied by the learned Assistant Judge. 
In paragraph 4, the trial Court observed : ` co 

“ It is true that it is not necessary that for an application to implead a person as third party under 

-Order 8-A, rule 1, Civil Procedure Code, there should be privity of contract between the plaintiff 
and a third patty. So, the fact that the plaintiff has been found to have no jurisdiction to entertain 
this suit against the second defendant in this Court will not stand in the way of the third defendant 
having the second defendant impleaded in this suit as a third party provided the third defendant is 

_able to establish a cause of action against the second defendant within the jurisdiction of this Court.” 


‘Then the trial Judge proceeded to hold that in order to bring a third party on record, 
the defendant seeking to do so should establish that the claim as -between them 
-was capable of adjudication by the Court and was within the jurisdiction of that 
‘Court. It seems to me that this is the correct approach to the question. Rule 2 
.of Order 8-A states : 

“ The third party shall, as from the time of the service upon him of the notice, be deemed to be a 


-party to the action with the same rights in respect of his defence against any claim made against him 
‘and otherwise as if he had been duly sued in the ordinary way by the defendant.” 


This rule clearly enables the third party to raise all grounds to the action as 
-would be available to him as against the party-defendant who seeks to bring him 
-on record ; that is to say, if the petitioner, who is the third defendant in the suit, 
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sued the third party in a separate action, such third party would be entitled to arise 
the question of the jurisdiction of the Court in defence. Such a defence would also 
be open to the third party in this application to implead him as a party. It is that 
aspect of the matter that the learned Assistant Judge has canvassed. 


It was admitted that the proposed third party carries on business at Visakha- 
patnam. The petitioner, who is the third defendant, also carries on business at 
Visakhapatnam, and the contract as between them relating to the delivery of scrap 
iron was entered into at Visakhapatnam and was fulfilled at Visakhapatnam. If the 
plaintiff’s action against the proposed third defendant failed on the question of 
Jurisdiction on the basis of the above facts (so it was found by the High Court in the 
Civil Revision Petition), the position is exactly similar in so far as the third 
defendant’s petition to implead the second defendant as third P is concerned. 
It was open to the proposed third party to raise the question of jurisdiction, and the 
view taken by the learned Assistant Judge is to my mind correct. : 

The petition fails and is dismissed with costs. 


K.L.B. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Jusrick RAMACHANDRA IYER AND MR. Justice KuNHAMED 
Korr. 


P. H. Sanghvi carrying on business in yarn, etc., at No. 465, 
Mint St., Park Town, Madras, by his duly constituted 
Power of Attorney Agent, Devsee Moolchand and another .. Appellants* 
U. 
Asher Textiles, Ltd., a company registered under the Indian 
Companies Act, 1913, carrying on business at Tirupur, 
Coimbatore District .. Respondent. 
Civil Procedure Code (V of 1908), section 20—Jurisdiction—Partiss agresing to vest jurisdiction in one of the 
two competent Courts. 
Practice —Contract between parties agreeing to vest jurisdiction in one of two competent Courts—Scope of. 
i bt true that where there are two competent Courts which can try and deal with the 
Prete vad of a dain on a contract it would be opar to the parties to agree that the utes arising 
su as the contract should be adjudicated by one of such Courts. Itis equally well settled that con- 
irade which attempt to oust the jurisdiction of one of the Courts, which under the law can take cogni- 
gance of the suit, will have to be strictly construed. 

i contract stipulated that all proceedings in respect of it shall be taken 
in 2 Coe nee jurisdiction in Tirupur and it so happens that only a District Munsif’s Court 
oxi ts at that place with limited pecuniary jurisdiction, a suit claiming an amount beyond the pecuniary 
Şurisdiction of the said Court will be outside the purview of the clause. Such a clause cannot be 

reted to mean any Court having original jurisdiction over Tirupur, such as the Sub-Court at 
Coimbatore The general rule of construction of a written contract is that its language should be 
dérstood in its ordinary and natural meaning even though such a construction may not carry ou} 
the purpose, which the parties may be supposed to have intended. 
Dharmal Marwari v. Jankidas Baijnath, (1944) 49 C.W.N. 123 and H. K. Dada (India) Ltd. v. M. P 
Sugar Mills Co., Ltd., (1954) 1 M.L.J. 434, referred. a. À A 
i be o en to the parties by agreement to vest a jurisdiction in a ourt whic 
it P i a A EE only Court of the jurisdiction which it has. 


ls against the Order of the Third Assistant Judge of the City Civil Court 
at TE 25th January, 1958 and made in O.S. Nos. 885 of 1954 and 1461 


f 1955- i 
i T C. Gopalaratnam, V. Devarajan and V. S. Rangachari, for Appellants. 


A. Balasubramaniam and K. N. Venkataramani, for Respondent. 





*A.A.O. Nos. 219 and 220 of 1958. (220d oa 7882, Sebo 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, J.—These appeals are filed against the Orders of the Third 
Assistant City Civil Judge, Madras, directing the plaints in O.S. Nos. 885 of 1954 
and 1461 of 1955 to be returned for presentation to the proper Court on the ground 
that the Court at Madras has no jurisdiction to entertain the suits. The suits were 
filed by the respective appellants for recovery of damages for alleged breaches of 
contract committed by the respondent by reason of non-delivery of goods agreed to 
be sold. The claim in O.S. No. 885 of 1954 was for a sum of Rs. 6,300, and that 
in O.S. No. 1461 of 1955 was for Rs. 49,140. The latter suit was in the first instance 
institued on the Original Side of this Court after obtaining an ex parle order 
of leave under clause 12 of the Letters Patent (Application No. 1839 o 1954), and 
it was later transferred to the City Civil Court under the provisions of Act X 
of 1955. ‘The basis of the claim in the two suits are almost identical. The 
appellants are merchants carrying on business in yarn at Madras. The respondent 
company is engaged in the manufacture and sale of yarn and other textile goods. 
The appellants entered into various contracts with the respondent through a broker 
at Coimbatore for purchase of certain quantities of yarn. ‘The contracts were in 
writing and they specified the count of yarn, the number of bales purchased, the 
rate per bale and the time for delivery. It was stipulated that the price was to 
be paid against delivery of the railway receipt. The contracts were subject to 
certain conditions of sale which were printed on the reverse of the contract note. 
Clause 10 of the General Conditions which alone is relevant for the present purpose 
states : 

“ Alt contracts shall be taken to have been made in Tirupur and all proceedings which either 

to the contract may be entitled to take against the other under the contract shall be instituted 

in a Court of original jurisdiction at Tirupur.’ 
The appellants complained that the respondent did not deliver the goods in 
accordance with the contract and that although there was a settlement under which 
the quantity agreed to be delivered under the contracts was reduced, the latter still 
defaulted in making delivery as per the revised contract and prayed for relief by 
way of damages, The suits were resisted on various grounds. Several issues 
were framed in the suits, among them being the preliminary one as to the jurisdiction 
of the Court at Madras to entertain the suits. The plea of the respondent was 
that by virtue of clause 10 of the General Conditions of the contract, the parties 
validly agreed to have the Courts in the Coimbatore District as the forum for 
deciding their disputes and that the Court at Madras could not entertain them. 
The respondent in the second of the two appeals had also filed an application to 
revoke the leave granted by this Court for the institution of the suit. It is however 
unnecessary to consider now whether a subordinate Court would have jurisdiction 
to revoke the leave granted by this Court. 

The learned Assistant City Civil Judge held that part of the cause of action 
arose at Madras, that both the Court at Madras and that having jurisdiction over 
Tirupur would have jurisdiction to try the suits, and as the parties had under clause 
to of the contract agreed to have their disputes decided by the latter Court, the 
jurisdiction of the Madras Court should be held to be excluded. On that finding 
the plaints were returned for presentation to the proper Court. It is the correctness 
of this conclusion that is challenged in these appeals. 

Tt is well settled that where there are two competent Courts which can try and 
deal with the subject-matter of a claim on a contract it would be open to the parties 
to agree that the disputes arising under the contract should be adjudicated upon by 
one of such Courts—vide H. K. Dada (India) Lid. v. M: P. Sugar Mills Co., Lid, It 
can also be taken as a settled rule that contracts which attempt to oust the jurisdic- 
tion of one of the Courts, which under the law can take cognisance of the suit, will 
have to be strictly construed. The question therefore is whether on the terms of 
the contract in the present case it can be held that the jurisdiction of one of two com- 
petent Courts is outsed. Clause 10 of the contract stipulates that 


1. (1954) 1 M.L.J. 434- 


aa P. H. SANGHVI V. ASHER TEXTILES LTD. (Ramachandra Iyer, 7.). 339 


‘fall contracts shall be taken to have been made at Tirupur and that proceedings which one 
Party may take against another in respect of the contract should be instituted in a Court of 
Original jurisdiction in Tirupur. 


In Tirupur there is no civil Court with unlimited jurisdiction. There is only 
a District Munsif’s Court in that place which exercises jurisdiction to the limit 
of Rs. 5,000. That Court will not be competent to entertain the suits above that 
amount. In regard to claims above Rs. 5,000, suits arising within the geographical 
limits of Tirupur will have to be instituted in the Sub-Court of Coimbatore. Thus 
the Court at Tirupur will have no jurisdiction ‘to entertain the present suits. It 
is however contended for the respondent, and that contention found favour with 
the lower Court, that the Court at Tirupur should mean Courts having original 
jurisdiction over Tirupur. That interpretation involves introduction of other 
words in the contract. In other words, the words “in a Court of original jurisdic- 
tion in Tirupur ”, should be read as “in a Court having original jurisdiction over 
Tirupur”. In our opinion there is no justification for the introduction of these 
words in clause 10 for two reasons: (1) In the earlier part of clause 10 where the words 
“in Tirupur ” occur, the reference is obviously to the place. It is but proper that 
the same interpretation should be adopted when the same words are used 
in the latter part of the same clause. (2) The phrase “in a Court of original 
jurisdiction in Tirupur ” is not a vague or iguous expression. Admittedly a 
Court is functioning at Tirupur, though with a limited jurisdiction. As we pointed 
out already, the contract is embodied in a printed form. The general conditions 
of sale are printed on the reverse of the contract form. It may be that the parties 
contemplated that cases will arise involving claims less than Rs. 5,000. In such 
cases, clause 10 will certainly have a relevance. It cannot therefore be 
said that clause ro will be rendered meaningless if a different interpretation other 
than what appears from the words used therein were to be adopted. In other words, 
clause 10 will apply to cases where the claims under the contract will involve amount 
less than Rs, 5,000. But the question we have to consider is whether that clause 
being a part of the suit contract could be interpreted by supplying words which are 
not there, ‘The general rule of construction of a written contract is that the langua 
of the instrument has to be understood in its ordinary and natural meaning notwith- 
standing the fact that such a construction may appear not to carry out the view 
which it may be supposed the parties intended to carry out. If the natural and 
grammatical meaning were to be adopted in the present case, clause 10 would 
certainly have a meaning there being a Court situate in Tirupur itself. So far as 
we are able to see there is nothing in clause 10 of the contract, or in the other parts 
of the contract, to show that the words “in Tirupur ” were intended to be used in 
a wider sense so as to include the Coimbatore Court as well. It may be that the 
bargain as understood by the respondent was that the Courts exercising jurisdiction. 
over the seller’s place of business should alone have jurisdiction, But the question 
that arises in this case has to be decided not so much as what one of the parties had 
in his mind, but what is the expressed intention of the parties under the contract, 
The words used are ordinary words and not technical ones for which any special 
meaning could be attached. Where the language is free from ambiguity and where 
the interpretation contended for the appellant is consistent with the natural meani 
of the words, it would be beyond the powers of a Court under the guise of ascertaini 
the true intention of the parties to add more words. It would follow that the words 
“in Tirupur ” could only refer to the locality and not to Courts having jurisdiction. 
over that place, i.e., the Court of which place will exercise jurisdiction over Tirupur.. 
An almost similar question arose for consideration in Dhanmal' Marwari v. Jankidas- 
Baynath?, The contract in that case stipulated that the suit should be laid at 
Katihar. Katihar had only a Munsif’s Court which could not entertain the suit 
which was for an amount beyond the jurisdiction of the District Munsif’s Court. 
The suit was therefore instituted in the Sub-Court of Chittagong. Both the learned 
Judges were of the view that the suit could not be entertained by the Sub-Court at 
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Chittagong as that was not agreed to by the parties. Biswas, J., observed that the 
effect of the clause stipulating for the filing of suits at Katihar in regard to a contract, 
the claim under which was beyond the jurisdiction of the Court, was to confer juris- 
diction on the Katihar Court beyond its pecuniary limits and could not therefore 
be given effect to. The learned Judge has stated : 

“The agreement, even if it could be regarded as valid in so far as it purported to confer juris- 
diction on the Court at Katihar could, therefore, be given effect to only partially. and it is doubtful 
how far it could, therefore, be regarded as a valid and enforceable agreement.” 


Latifur Rahman, J., observed: 

“ As, however, in the present case it appears that the Court at Katihar had no pecuniary juris- 
diction to entertain this suit, there being only a Munsif’s Court at Katihar which could not take 
cognizance of a suit valued at Rs. 2,020, the principle stated above will not apply. The agreement 
walt in effect amount to divesting the only competent Court of its jurisdiction and vesting it in another 


which can have no pecuniary jurisdiction.” 

‘The lower Court did not follow the decision reported in Dhanmal Marwari v. Fankidas 
Baijnath, because it held that the view expressed in that case was contrary to the 
decision of a Bench of this Court in H. K. Dada (India) Lid. v. M. P. Sugar Mills Co., 
Lid?. We are unable to agree with the learned Judge that the decision in Dhanmal 
‘Marwari v. Janakidas Baijnath*, can be di ingui in that way. In H. K. Dada 
(India) Ltd. v. M. P. Sugar Mills Co., Ltd.*, the learned Chief Justice referring to the 
former decision observed that the effect of one of the terms of the contract in that 


expressed a doubt whether the clause as such would be valid. It may be that in 

to contracts involving a claim within the jurisdiction of the Court at Tirupur 
the clause would be operative. But the validity or operation of a provision Tike 
that in clause 10 has to be judged with reference to the contract which is the subject- 
matter of the suit. It would follow that where the claim is beyond the pecuniary 


be held to have impliedly agreed that where the claims under the contract are for 
amount of less than Rs. 5,000, the suit should be instituted at Tirupur. It is obvious 
‘that such a clause will not govern a case where the claim is more than Rs. 5,000. 
In regard to these cases it must be held that there is no provision in the contract 
stipulating as to in which of the forums a suit has got to be instituted. We are there- 
fore of the opinion that there is no operative or valid clause ousting the juris- 
diction of the Madras Court and vesting it in the Court at Coimbatore. It must be 
held that the suits have been properly instituted in the Madras Court. The appeals 
are therefore allowed. The lower Court will restore the suits to its file and dispose 
the other issues in the case. The appellants will be entitled to costs in both the 
Cases. 
R.M. Appeals allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAJAGOPALAN AND MR. Justice SRINIVASAN. 


C. Gnanasundara Nayagar .. Petitioner* 
v 


The Commissioner of Income-tax, Madras .. Respondent, 


Income-tax Act (XI of 1922), section 33-A (2), proviso 2, clause (3)—Applicability and scope—Claim 
to relief not raised in assessment proceedings or in appeal to Assistant Commissioner or even in appeal to Tribunal— 
Application for revision under section 33-A (2) claiming such relief—Competency—Power of Commissioner to 
revise. 

Interpretation of Statutes—Analogy—If can be resorted to—Acts not in pari materia—Effect. 

Where an order has been made the subject of an appeal to the Appellate Tribunal, clause (e) 
of the second proviso to section 33-A(2) of the Income-tax Act comes into play and bars the jurisdic- 
tion of the Commissioner to revise that order. The fact that the relief claimed in the application pre- 
ferred under section 33-A(2) was not the subject-matter of the appeal to the Tribunal would not 
alter the position that the order of assessment was the subject of the appeal. Even if only a portion 
of the order of assessment is the subject of the appeal to the Tribunal, the same result would follow, 
because the assessee could claim the relief in the assessment proceedings, in the appeal to the Assistant 
Commissioner or at least in the appeal preferred to the Tribunal, but omitted to do so. 


Where the order appealed inst is the order of assessment, the word “ order ” im clause (a 
of the proviso to section 33-A(2), obviously refers to the order of assessment and not to the relief claim 
in the appeal. The possibility of an appeal is enough to bar the assumption of revisional jurisdiction, 
while it is the pendency of an appeal before the Assistant Commissioner that bars the revisional 
jurisdiction er clause (b) of the proviso. : 
An order of assessment cannot be revised by the Commissioner, if an appeal has been preferred 
against the order to the Tribunal; the position is not affected by the scope of the appeal preferred to 
e Tribunal, whether it is restricted by the assessee of his own choice or whether it is restricted by 
e Tribunal. 


Analogy is not a permissible aid to construction, when the statutory provisions are not in part 


Petition under Article 227 of the Constitution of India praying the High Court 
to revise the Order of the Commissioner of Income-tax, Madras, dated 28th 
September, 1955 and made in C.T.R. No. 420 of 1954 and C.T.R. No. 122 of 1955 


respectively. 
S. Swaminathan and K. Ramagopal, for Petitioner. 
C. S. Rama Rao Sahib, for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, F.—When the petitioner was assessed to income-tax for the assess- 
ment years 1951-52 and 1952-53 the rental income from two of his houses 9/2 and 
9/3, Mosque Street, Kodambakkam, was included in his return by the assessee him- 
self, and he was taxed on that income, also, Rs. 3,500 in the first and Rs. 3,930 in 
the second year. Those assessments were completed by the Income-tax Officer 
on 30th November, 1953. Neither then nor at the stage of the appeals the peti- 
tioner preferred successively to the Assistant Commissioner and to the Tribunal 
against the orders of assessment, did the petitioner assessee claim that he was 
entitled to deduct the rent from these two houses under section 4 (3) (xii) of the 
Income-tax Act. The Assistant Commissioner disposed: of the appeals on 20th 
November, 1954. The further appeals preferred by the assessee on 26th January, 
1955 were disposed of by the Tribunal on gth May, 1955. It is not necessary to 
examine the scope of the reliefs asked for by the petitioner in those appeals. It is 
enough to note that the petitioner did not prefer any claim based on section 4 (3) 
(xii) of the Act, and such a tlaim was not the subject-matter of any of these appeals. 


On t1oth December, 1954, that is, after the disposal of the appeals by the 
Assistant Commissioner and before the petitioner preferred appeals to the Tribunal 
against the orders of the Assistant Commissioner, the petitioner applied to the Income- 
tax Officer and to the Commissioner of Income-tax for relief under section 4 (3) 





*C.R.P. Nos. 1828 of 1957 and 62 of 1938. ( Bhai wee Sake, 
24. a, 1882, a 


342 THE MADRAS LAW JOURNAL REPORTS. [1961 


(xii). The claim of the petitioner was that the construction of the two houses in 
‘question was commenced in April, 1949 and completed by 31st March, 1950, which 
was within the statutory limits prescribed by section 4 (3) (xii). The Income-tax 
‘Officer could not revise his orders of assessment, and we need not concern ourselves 
further with the application preferred to him by the petitioner. In the application 
preferred simultaneously to the Commissioner, the petitioner invoked the jurisdic- 
tion vested in the Commissioner by section 33-A (2). The Commissioner called 
for reports from his subordinates, and eventually on 28th September, 1955 he dis- 
missed the petitioner’s applications. The relevant portion of his order ran: 


“ Section 4 (3) (xii) of the Act is clear that the income can be excluded for a period of 2 years 
from the date of completion of the building. The crucial date is the date of completion. In this 
case, Do evidence has been adduced as to the exact date of completion of the buildings. ” 


The petitioner applied under Article 227 of the Constitution to revise the orders 
‘of the Commissioner dated 28th September, 1955. C.R.P. No. 1828 of 1957 related 
to the claim with reference to the assessment year 1951-53, and C.R.P. No. 62 of 
1958 related to the next year. 


The contents of the reports of the subordinate officers which were submitted 
to the Commissioner before be dismissed the petitioner’s application on 28th 
September, 1955, were obviously not disclosed to the petitioner. The finding 
‘of the Commissioner was that the petitioner had adduced no evidence to prove the 
‘date on which the construction of the two houses had been completed. Learned 
‘counsel for the Department conceded after a reference to the records that he pro- 
‘duced, that the view of the Commissioner that there was no evidence was erroneous. 
There was material disclosed in the reports of the subordinate officers which fully 
supported the claim of the petitioner, which material and which reports the 
Commissioner really failed to consider. Had the matter rested there, he would 
have had no difficulty in setting aside the orders of the Commissioner, and in directing 
him to dispose of the applications of the petitioner dated roth December, 1954 afresh 


and in accordance with law. 

Learned counsel for the Department contended that a remand of the 
roceedings to the Commissioner was not called for, because, the Commissioner 
d no jurisdiction, in the circumstances of this case, to grant the relief claimed by 
the petitioner, which necessarily involved a revision of the orders of assessment. 
Those assessments became final when the Tribunal disposed of the appeals on gth 
May, 1955. Learned counsel urged that clause (c) of the proviso to section 33-A 
& barred the assumption and exercise of any revisional jurisdiction by the 
mumissioner to revise the orders ofassessment. It is true that that was not a 
ground on which the Commissioner rejected the application preferred to him by 
the petitioner. It is equally true that the only ground on which the Commissioner 
rejected the application does not bear any scrutiny. None the less, we have to up- 
hold the contention of the learned counsel for the Department, that the petitioner 
Inisconceived his remedy when he invoked the revisional jurisdiction of the Com- 

missioner under section 33-A (2). 


Section 33-A (2) ran: 


“(2) The Commissioner may on application by an assessee for revision of an order under this 
Act passed by any authority subordinate to the Commissioner, made within one year from the date 
-of the order lor within such further period as the Commissioner may think fit to allow on being satis- 
fied that the assessee was prereated by sufficient cause from making the application within that 
period call for the record of the proceeding in which such order was’ » and on receipt of the 
record may make such inquiry or cause such inquiry to be made, and, subject to the provisions of 
this Act, may, pass such order thereon, not being an order prejudicial to the assessee, as he thinks fit: 


Provided that the Commissioner shall not revise any order under this sub-section if— 
(a) Where an appeal against the order lies to the Appellate Assistant Commissioner or to the 
Appellate Tribunal but bas not been made, the time within which such appeal may be made has not 
has 


expired, or, in the case of an appeal to the Appellate Tribunal, the assessee not waived his right 
of appeal, or 
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(b) where an appeal against the order has been made to the Appellate Assistant Commissioner 
the appeal is pending before the Appellate Assistant Commissioner, or 


(c) the order has been made the subject of an appeal to the Appellate Tribunal : 


Provided further that an order by the Commissioner declining to interefere shall be deemed no 
to be an order prejudicial to the assessee. 


; Explanation :—For the purposes of sub-sections (1) and (2) the Appellate Assistant Commis- 
sioner shall be deemed to be an authority subordinate to the Commissioner”. 


We shall advert again to the factual position in this case. The petitioner did 
not claim either in the assessment proceedings before the Income-tax Officer or in 
the appeals against the assessment orders that the petitioner was entitled to the 
relief for which section 4(3) (xii) provided. Such a claim was not the subject-matter 
of the appeal to the Tribunal, though the appeals were preferred to the Tribunal 
only after the petitioner realised that he had omitted to claim the relief in the assess- 
ment proceedings. The applications under section 33-A (2) were preferred on 
roth ber, 1954, and the appeals to the Tribunal were preferred only after 
that on 26th January, 1955. Still the position was that the petitioner asked only 
the Commissioner to revise the orders of assessment in each of the two years. He 
could have asked for the same relief in the appeals that he subsequently preferred 
to the Tribunal, but he did not. 


Learned counsel for the Department was well-founded in his contention, that 
where an order has been made the subject of an appeal to the Tribunal, clause (c) 
of the second proviso to section 33-A (2) comes into play and bars the jurisdiction 
of the Commissioner to revise that order. Learned counsel for the petitioner pointed 
out that the relief claimed by the petitioner in the applications preferred under sec- 
tion 33-A (2) was not the subject-matter of the appeals the assessee prefered to 
the Tribunal. The Tribunal could not and did not investigate the claim. It 
could not and did not adjudge the claim. It is needless to examine in any detail 
the decided cases cited by the petitioner which certainly supported his claim, that 
the Tribunal would have had no jurisdiction, in the circumstances of this case, to 
grant a relief not claimed in the appeals, the relief claimed by the assessee indepen- 
dently of the appeals in the applications he preferred to the Commissioner under 
section 33-A. (2). That, however, is not enough to exclude the petitioner’s claim pre- 
ferred to the Commissioner from the scope of the ban imposed by clause (c) of the 
proviso to section 33-A (2). That ban applied where the order, the revision of which 
the assessee seeks under section 33-A (2) is made the subject of appeal to the Tribu- 
nal. There is no dispute about the factual position, that the order the Commissioner 
was asked to revise was the order of assessment, the order of the Income-tax Officer 
in each of the two years. Was that order of assessment the subject of an es tr to 
the Tribunal within the meaning of clause (c) of the proviso, is the question. It was. 
That the relief claimed in the applications preferred under section 33-A (2) was 
not the subject-matter of the appeal to the Tribunal does not alter the position, that 
the order of assessment was the subject of the appeal. To put it differently, the 
fact that the jurisdiction of the Tribunal was limited to the disposal of the claims 
preferred in the appeal, did not alter the position, that the order of assessment was 
the subject of the appeal. Even if only a portion of an order of assessment is the 
subject of the appeal to the Tribunal, still the position is that the subject of the appeal 
to the Tribunal is the order of assessment. To accept the plea of the learned counsel 
for the petitioner, that the appeals the petitioner preferred to the Tribunal 
did not prevent the Commissioner from exercising the revisional jurisdiction vested 
in him by section 33-A (2); we have to construe the word “ order” in clause (e) 
of the proviso, as the “ relief claimed ” and to read clause (c) as if it ran: 

“provided that the Commissioner shall not revise any order under this sub-section if the 
relief claimed has been made the subject of an appeal to the Appellate Tribunal”. 


Such an interpretation is not permissible. The scheme underlying the proviso 
to section 33-A (2) bars such a narrow interpretation being placed on the word 
* order” in clause (c) alone of the proviso. 
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: In the present case it should be obvious that the petitioner could have claimed: 
the benefit under section 4(3) (xii) in the assessment proceedings before the Income- 
tax Officer. Even had he failed to ask for it at that eae he could have asked for 
it when he appealed to the Assistant Commissioner. He could have claimed the 
relief even when he appealed to the Tribunal. He could have made not only the 
order of assessment but also the specific claim for relief based on section 4. (3) (xii) 
the subject of the appeal to the Tribunal. 


Where the order appealed against is the order of assessment the word “ order ” 
in clause (a) of the proviso to section 33-A (2) obviously refers to the order of assess- 
ment and not to the relief claimed in the appeal, because at the stage what would 
be factually asked for in the appeal would not be known. The possibility of an 
ape is enough to bar the assumption of revisional jurisdiction. It is the pendency 
of the appeal before the Assistant Commissioner that bars such revisional jurisdiction 
under clause (b) of the proviso. _It should be remembered that the scope of the 
appellate jurisdiction of the Assistant Commissioner is much wider than that of 
the Tribunal. With reference to the Assistant Commissioner and the Commissioner, 
the Act does not permit concurrent remedies, appellate and revisional, with reference 
to any of the reliefs an assessee could claim with reference to an order 
of assessment. That is the position, even though the Assistant Commissioner 
is a subordinate of the Commissioner or is deemed to he the Subordinate of the 
Commissioner for the purposes of section 33-A (2). But then the Commissioner 
can subsequently revise the orders of the Assistant Commissioner. The Com- 
missioner, however, has no jurisdiction to revise the order of the Tribunal. There- 
fore, under clause (c) of the proviso, an appeal being preferred to the Tribunal is 
enough to bar the exercise of revisional jurisdiction. "Tt no appeal has been preferred 
to the Tribunal but there is still time to prefer the appeal, clause (a) comes into play 
and bars the revisional jurisdiction. If an appeal is preferred, clause (c) comes 
into play and bars the jurisdiction to revise the order appealed against, the whole or 
any portion of that order. The finality of an assessment which flows from the order 
of a Tribunal cannot obviously be disturbed by the Commissioner in the exercise 
of his revisional jurisdiction under section 33-A (2). Consistent with the scheme of 
the proviso to section 33-A (2), that revision and appeal are not concurrent remedies 
open to an assessee ; clauses (a) and (c) bar the revisional jurisdiction, the first when 
an appeal is open to the Tribunal, and the second, when an appeal has been pre- 
ferred to the Tribunal. Running through the entire scheme is the basic concept of 
the unity of an order of assessment for purposes of appeal or revision. The position 
is much the same as in the case of assessments to sales tax under the Madras General 
Sales Tax Act, which was lained by the Divisional Bench of this Court in. The 
State of Madras v. The Tadia Coffe Board!, We must, however, make it clear that 
we are not relying on that decision to construe the meaning of the expression ‘ order ’ 
in clauses (c) of the proviso to section 33-A(2) of the Income-tax Act. Analogy is 
not a permissible aid to construction, where the statutory provisions are not even 
in pari materia. 

Learned counsel for the petitioner referred to the provisions of Order 47, rule 1, 
Code of Civil Procedure, and to the decisions thereon Behari Lal v. N.M. Gobardhan 
Lal*, and Savitramma v. Satyanarayanamurthi®, The statutory provisions for a review 
under Order 47, rule 1, Code of Civil Procedure, are not in pari materia with the pro- 
visions of section 33-A(2), which provide for a revisional jurisdiction. Not only the 
assumption of the revisional jurisdiction but also its exercise are conditioned by clause 
(c) of the proviso to section 33-A(2). An order of assessment cannot be revised b 
the Commissioner, if an appeal has been preferred against that order to the Tribunal. 
That remains unaffected by the scope of the a peal preferred to the Tribunal, whe- 
ther it is restricted by the assessee of his own choice or whether it is restricted by the 
Tribunal, The relief permissible or granted in the appeal to the Tribunal can have 
no bearing in determining the scope of the statutory expression “ order ” in clause 
(c) so long as it is the order of assessment that has been appealed against. 


1. (1960) 1 M.L.J. 376: I.L.R. (1960) 2. AI.R. 1948 All. 353. 
. 245 : 11 S8.T.C. 1. 3- (1959) 2. An.W.R. 541. 
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The grant of the relief asked for by the petitioner was beyond the scope of the 
revisional jurisdiction of the Commissioner that the petitioner invoked in this case. 
If the petitions are liable to be dismissed on that ground, the orders of the 
Commissioner, dated 28th September, 1955, cannot be set aside, even though the 
Commissioner proceeded on an erroneous basis in dismissing the petitions. 


The petitions are dismissed. There will, however, be no order as to costs. 
P.R.N. — Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Jusricg RAJAGOPALAN AND MR. JUSTICE SRINIVASAN. 


K. M. Goel, Proprietor, Bombay Anand Bhavan .» Petitioner* 
v. 
The State of Madras, represented by the Deputy Commercial 
Tax Officer, Vellore II, North Arcot District .. Respondent. 


Madras General Sales Tax Act (IX of 1939), Proviso to section 3 (1) of the Act as amended by section 3 of 
Act (XV of 1956)—Effect—If offends against Aricle 14 of the Constitution of India (1950) and therefore 
unconstitutional—Rule of “ ejusdem generis ”’—Applicabtlity. 

The specific words “ hotel, boarding house or restaurant or stall” in the Proviso to section 3 (1) 
as amended by Madras Act of 1956) are not so widely different in character in so far as the 
immediate consumability of the articles that are sold in these places is concerned, that one can say 
that these places differ so greatly from each other that a common feature does not exist. This seems 
to be a proper case where the “ejusdem generis”? principle is necessarily and forcibly attracted. 
On the principles laid down in Krishna Iyer v. Stats of Madras, (1956) 2 ML.J. 179 : I.L.R. (1956) 
Mad. 13968 : 7 S.T.C. 346, it follows that the taint of unconstitutionality has not been removed by 
the Amendment of 1956. The apparent discrimination which results in one class of such dealers 
being singled out for levy of tax at a higher rate, has not been explained by any classification with a 
reasonable basis, having a just and reasonable relation to the object of the Act. 

Krishna Iyer v. State of Madras, (1956) 2 M.L.J. 179 : I.L.R. (1956) Mad. 1868 : 7 S.T.C. 346 ; 
Mysore Sttaramayya v. Assistant Sales Tax Officer, Banglalore City, (1957) 8 S.T.C. 611, followed. 

Kadiyala Chandrayya v. State of Andhra, (1959) 1 An. W.R. 18: 8 S.T.C. 33, dissented from. 


Petition under section 12-B (1) of the Madras General Sales Tax Act, 1939, 
praying the High Court to revise the Order of the Sales Tax Appellate Tribunal, 
Madras, dated 29th April, 1958 and made in T.A. No. 82 of 1958. 


K. Srinivasan, D. S. Meenakhisundaram and A. Devanathan, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and G, Ramanujam for the 
Government Pleader (A. Alagiriswami), for State. 


The Judgment of the Court was delivered by 


Srinivasan, J.—By section 2 of the Madras Act (XV of 1949), section 3 (1), the 
ing section of the Madras General Sales Tax Act, 1939, was amended by the 
addition of a Proviso in these terms : 

“ Provided that if and to the extent to which such turnover relates to articles of food and drink 
sold in a hotel, boarding house or restautrant, the tax shall be calculated at the rate of 4$ pies for every 
rupee if the turnover relating to these articles is not less than Rs. 25,000.” 

The constitutionality of this Proviso was challenged in A. R. Krishna Iyer v. State of 
Madrast. It was contended therein that the impugned Proviso offended against 
Article 14 of the Constitution. This Court upheld the contention holding : 

“ In our opinion, the distinction between two classes of dealers in articles of food and drink with 
an annual turnover of Rs. 25,000 and more, i.e., (i) dealers in such articles of food and drink sold in 
hotels, boarding houses and restaurants ; (ii) dealers in such articles of food and drink sold elsewhere, 
has no reasonable or just relation to the object of the Act, which is to tax the turnover of the sales of 
a dealer. The apparent discrimination, which results in one class of such dealers being singled out 
for levy of tax at a higher rate, has not been explained by any classification with a reasonable basis, 
having a just and reasonable relation to the object of the Act. We are of opinion that the Proviso to 


* T.G. No. 128 of 1958. 14th February, 1961. 
(25th Magha, 1882, Saka), 
1. (1956) 2 M.L.J. 179 : LL.R. (1956) Mad. 1968: 7°S.T.C. 946. 
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section 3 (1) (b) of the Act offends Article 14 of the Constitution and is, therefore, void and unenforce- 
able against the first petitioner.” 
In another decision of this Court in State of Madras v. Kanchilal!, Krishnaswami 
Nayudu, J., sitting singly had to consider whether the turnover of sales of articles of 
food and drink sold at a sweetmeat stall fell for chargeability within the terms of the 
Proviso above extracted. The learned Judge held therein that 

“ The three terms, hotel, boarding house andfrestaurant, imply that what is supplied as and by 
way of meals, refreshments and drinks are intended to be consumed at the place where facilities are 
provided for such consumption, and they do not refer to a stall, where such facilities are not provided, 
since in a stall sweetmeats are sold for the purpose of being taken away from there and not for the 
purpose of consuming there. It is not suggested that in the sweetmeat stall in question, provision is 
made for the purchasers to sit and consume the articles. The inclusion of food and drink in the Pro- 
viso further reinforces the view that what is supplied or sold is intended for consumption at the place, 
since drink at any rate isnot ordinarily intended to be taken home. Taking the language of the clause 
“ articles of food and drink sold in a hotel, boarding house or restaurant ’, the irresisitble inference that 
could be come to is that the articles of food and drink are intended ordinarily to be consumed at the 
place, which cannot be the case in the case of a street-stall as in the present case...... se 


It was accordingly held that the Proviso would not apply to a sweetmeat stall which 
did not partake of the characteristics of a hotel, boarding house or restaurant. 


‘These decisions were followed by an amendment of the Madras General Sales 
Tax Act. By section 3 of Act XV of 1956, the Proviso was amended, and in the 
form in which it stood at the relevant time, it ran thus : 

“ Provided that if and to the extent to which such turnover relates to articles of food or drink or 


both sold in a hotel, boarding house, restaurant and stall or any other place, the tax shall be calculated 
at the rate of 44 pies for every rupee, if the turnover relating to those articles is not less than Rs. 25,000.” 


The petitioner in the present case is the proprietor of a sweetmeat stall. The net 
assessable turnover was determined at Rs. 65,007. Since the amendment of the Provi- 
so by Act XV of 1956 came into effect on 8th October, 1956, the assessing-authority 
ascertained the quantity of turnover in respect of the periods 1st April, 1956 to ih 
October, 1956 and 8th October, 1956 to 31st March, 1957, in so far as it related to 
sales of articles of food or drink ; he determined them respectively at Rs. 29,971 and 
Rs, 33, 841. ‘The first of these turnovers was assessed to tax at 3 pies a rupee and the 
second at 44 pies. This order of assessment was appealed from and the ground was 
taken that the selection of prepared foods alone on being subjected to a higher rate 
of tax distinct from other raw products, which were also articles of food and drink, 
amounted to discrimination. This contention was not accepted. The appeal failed. 
When the matter came to the Appellate Tribunal, the Tribunal dismissed the appeal 
holding that it had no authority to question the validity of the provisions of the Act 
and the rules., The matter has now come to this Court by way of a revision under 
section 12-B (1) of the Act. 


In the revision before us, it has been contended that the amendment of the 
provision by Act XV of 1956 has not had the effect of removing the discriminatory 
nature of the imposition of tax and that notwithstanding the enlargement of the 
expression “‘hotel, boarding house or restaurant” by the addition of “a stall or any other 
place” the constitutional objection that was raised to the levy at the enhanced rate 
still continues to prevail. In addition, it is urged that though the object of the 
amended Proviso was apparently to cover sales of all such articles at whatever place 
they may be sold, the Department is enforcing the Act to levy the enhanced tax only 
in respect of sales in hotels, boarding houses, restaurants or stalls. It was further 
claimed that such articles were sold at other places such as general provision stores, 
oilmen stores and they were not subject to enhanced levy. 


Another ground on which the constitutionality of the amendment is attacked is 
that the prescription of a minimum turnover of Rs. 25,000 operates as an unreason- 
able discrimination, placing dealers with a turnover exceeding Rs. 25,000 in an 
unfavourable position in the conduct of their business as compared with dealers with 
turnover of less than Rs. 25,000. This arbitrary classification, according to the 

L l ee ee 
1. (1956) 2 M.L.J. 205: 7 S.T.C. 6o6. 
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petitioner, has no reasonable relation to the object intended to be achieved by the Act 
viz., to tax dealers in articles of food and drink at a higher rate. It may be mentioned 
that this objection was also raised in Krishna Iyer v. State of Madras}, but that question 
was left open as unnecessary for determinaion in the view the learned Judges took on 
the other contention advanced in that case. 


The first question that we have to determine, is whether in the amended form in 
which the Proviso has been enacted, it has succeeded in avoiding the taint of unconsti- 
tutionality which was held to attach to it as it stood prior to the amendment. The 
learned counsel for the petitioner contends that the addition of the words ‘stall or 
any other place’ to ‘hotel, boarding house or restaurant’ does not have the effect of 
bringing to enhanced levy of tax, sales of articles of food and drink wherever they 
may be sold. The expression ‘any other place’, according to the learned counsel, 
should be construed on the principle of ejusdem generis ; and if that is so interpreted, 
it must mean only places of the kind referred to in the particular expressions preced- 
ing that phrase. On the other hand, the learned Advocate-General appearing for 
the State, argues that ‘any other place’ is a general phrase which must be given 
its full meaning, and considering that the amendment was effected for the purpose of 
removing the effect of the decision in Krishna Iyer v. State of Madras1, the amplitude 
of the general phrase should not be restricted in the manner contended for by the 
enone As it stands, the learned Advocate-General argues, the statute has not 

eft out of its operation any dealer who deals in articles of food or drink or both. 
The question accordingly reduces itself to a consideration of the proper inter- 
pretation of this phrase. 


The argument on behalf of the State is that words of limitation should not be 
read into a statute, if that can be avoided. But this general principle is still subject to 
other special rules of construction of which the ejusdem generis rule is an accepted one. 
In Craies on ‘Statute Law’ (5th edition) at page 168, the author observes : 

_ _* This rule oflaw, general known as the ejusdem generis rule, was thus enunciated by Lord Cambell 
in R. v. Edinundson*. ‘YI accede,’ said he, “to the principle laid down in all the cases which have 
been, cited, that, where there are general words following particular and specific words, the general 
‘words must be confined to things of the same kind as those specified. It is really a question of the 
assumed intention of the statute ”. 

At page 170: 

“The ejusdem generis rule is one to be applied with caution and not pushed too far, as in the case 
of many decisions, which treat it as automatically applicable, and not as being, what it is, a mere pre- 
sumption, in the absence of other indications of intention of the Legislature. The modern tendency 
of the law, it was said, is “ to attenuate the application of the rule of ejusdem generis”. While it is true 
that these observations indicate that the ejusdem generis rule is to be applied with caution, the principle 
is nevertheless set out as below : 

“ To invoke the application of the ejusdem generis rule, there must be a distinct genus or category 
The specific words must apply not to different objects of a widely differing character but to something 
which can be called a class or kind of objects. Where this is lacking, the rule cannot apply. ‘ Unless 
‘you can find a category ’, said Farwell, L.J., ‘there is no room for the application of the ejusdem generis 
‘doctrine, ° and where tie words are clearly wide in their meaning, they ought not to be qualified on the 
ground of their association with other words.” 

Relying upon some of these observations, the learned Advocate-General argues that 
the words preceding the general phrase ‘any other place’ do not indicate the existence 
of any common feature, and that in the absence of such a feature, the ejusdem generis 
rule would not be attracted. We are unable to agree. There is a clearly discernible 
common denominator running through the expression ‘hotel, boarding house or 
restaurant’, which indicates that they are places where articles of food and or drink 
are prepared and sold, principally, almost conclusively, for consumption on the 
premises, where provision for such consumption is also made. Even apart from this, 
the two cases that we have referred to earlier have not placed at least this point 
beyond the pale of controversy. In dealing with this aspect of the matter, the learned 
Judges observed in Krishna Iyer v. State of Madras!, that the normal expectancy of con- 
sumption on the premises of the articles sold is one of the distinct features of sales in a 
restaurant, an observation which applies equally well to hotels or boarding houses. 


tr. (1956) 2 M.L.J. 179: I.L.R. (1956) 2. (1859) 28 L.J.M.C. 213, 215. 
Mad. 1368: 7 S.T.C. 346. 
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In State of Madras v. Kanchilal1, also, this feature was prominently portrayed as differ- 
entiating it froma stall. It is clear therefore that in the case of the particular expres- 
sions preceding the general one, the intention of the Legislature was to deal with places 
where prepared articles of food and drink were sold for ready and immediate sale and 
consumption, whether they were consumed on the spot or not. Articles of food and drink 
sold at such places do not normally keep for a long time, articles for example tinned 
foods. It is impossible therefore, to accept the contention of the learned Advocate- 
General that there is no category, a distinct category, indicated by these expressions. 
It seems to me, therefore, that these specific words ‘hotel, boarding house or 
restaurant or stall’ are not so widely different in character, in so far as the imme- 
diate consumability of the articles that are sold in these places is concerned, that 
one can say that these places differ so greatly from each other that a common 
feature does not exist. This seems to us to be a proper case where the ejusdem 
generis principle is necessarily and forcibly attracted. 

The further argument on behalf of the State is that if the ejusdem generis rule is 
only to serve as a guide or clue to the intention of the Legislature, consistent with the 
pene ple that the words of a statute should not be restrictively construed, we should 

old that the intention of the Legislature was to bring within the net of taxation all 
places where articles of food and drink are sold. It seems to us however that it is 
one thing to refer to the intention of the Legislature and quite a different one to 
conclude whether that apparent intention has been really given effect to by the 
words and expressions employed by the Legislature. We are clearly of opinion 
that in the context in which the expresslon ‘any other place’ is found, even if the 
Legislature can be presumed to have intended that all places where articles of food 
and/or drink are sold were to be brought within the ambit of the higher rate of tax, 
‘they have failed to achieve that object. ` 


We are accordingly left in the same position as when the decision of this Court 
in Krishna Iyer v. State of Madras*, was rendered. On the principles laid down in that 
decision, it follows that the taint of unconstitutionality has not been removed by the 
amendment of 1956. 

The learned Advocate-General has invited our attention to the unreported deci- 
sion in Tax Case No. 164 of 1958, where the learned Judges dealt with this Proviso 
from a different angle. That was a case where a manufacturer of aerated waters 
supplied quantities of soda water bottles to different retail customers. The learned 
Chief Justice said : 

“ In our opinion, such a sale cannot be deemed to be a sale of drink as such. No doubt, the words 
‘as such ’ are not contained in the Proviso, but the meaning of the Proviso is obviously that it is only 
when there is a sale of articles of food or articles of drink or both are sold that taxis leviable...... 
We cannot agree with the learned Additional Government Pleader that the addition of the words 
“or any other place’ by the recent amendment placed a totally different connotation on the words 
food and drink which would have the effect of rendering sales like the sale in question leviable to 
enhanced tax. It isnot necessary for us to decide for the disposal of this case whether the amend- 
ment has succeeded in overcoming the difficulty pointed out in Stats of Madras v. Kanchilal', or the 
grounds on which the Proviso was struck down in Krishna Iyer v. State of Madras. 
It is enough for us to say that this decision did not deal with the aspect of the matter 
with which we have been called upon to deal. 

It has been conceded by the learned Advocate-General that articles of food or 
drink sold by dealers other than those operating hotels, boarding houses and restau- 
rants have not all been subjected to the higher rate of tax. According to the learned 
Advocate-General, however, exemption from such higher levy in these cases has been 
granted by the Government in the exercise of their powers under section 6 (1) of the 
Act, which is, according to him, a clear indication that but for this exemption such 
dealers would be subject to the higher rate of levy. Such notifications exempting Co- 
operative Milk Supply Societies, manufacturers of syrups, squashes and essences or 
aerated waters, HEA RA in articles of food such as biscuits, jam, canned fruits, etc., in 
sealed containers and oilman stores have been brought to our notice. It is not neces- 
sary for us to consider whether any of such dealers as those contemplated in these 


I. (2956) 2 M.L.J. 205: 7 S.T.C. 606. Mad. 1868: 7 S.T.C. 346. 
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exemption notifications would at all be liable to the higher rate of tax but for these 
exemptions. These notifications purporting to be in the exercise of powers of the 
Government granting exemption, whether such exemption was needed or not, do 
not carry the matter further in the matter of construction of the terms of the statute. 
If at all, this argument may be of value only for the purpose of establishing that no 
inequality in the enforcement of the Act is caused by the administration and the 
provision should not be struck down on that ground. 


The learned Advocate-General further argued that the decision in Krishna Iyer v. 
State of Madras1, be reconsidered. In Kadiyala Chandrayya v. State of Andhra*, the 
Andhra Pradesh High Court upheld the validity of the Proviso holding that the 
classification mentioned in the section was founded on intelligible differentia distin- 
guishing dealers like the asessee (a hotel) from other dealers, and that it had a rational 
relation to the object sought to be achieved and that, therefore, it was not void as 
offending against Article 14 of the Constitution. That the Andhra Pradesh High 
Court came to a conclusion different from the one arrived at by this Court is by 
itself no ground for reconsideration of Krishna Iyer v. State of Madras’. Learned 
counsel for the petitioner pointed out that the Madras view has been followed in 
Mysore Sitaramayya v. Assistant Sales Tax Officer, Bangalore City’. We are unable to 
agree with the learned Advocate-General that the Madras decision requires re- 
consideration. 

Relying upon Stewart Dry Goods Co. v. Lewis4, a decision of the Supreme Court of 
America, the further contention has been advanced that the differentiation of dealers 
on the basis of turnover of Rs. 25,000, levying the higher tax on dealers with a turn- 
over of Rs, 25,000 and above, from dealers with a turnover of less than Rs. 25,000 is 
also unreasonable and has no rational relation to the object of the taxation. This 
point was left specifically undetermined in Krishna Iyer v. State of Madras*. In the 
view that we have taken on the other arguments, it is not necessary for us to enter into 
this question and we do not propose to express any opinion on this contention. 


It follows that the amended Proviso offends against Article 14 of the Constitu- 
tion and has to be declared unconstitutional on that ground. The petition is allow- 
ed. The petitioner will be entitled to his costs. Counsel’s fee Rs. 100. 


K.L.B. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice JAGADISAN AND Mr. Justice KAmAsAM. 
Sri Lakshmi Talkies, through one of the Partner R. Anantram .. Appellant* 


v. 
W.M.S. Tampoe and another -e Respondents. 


Contract —Advance and deposii—Adoance when amounts to a loan—Failure of particular mods of recovery 
under contract—Right to the return of advance. 

Contract—Assignment of a right of composite character, benefits and burden unseverable—Assignee cannot 
avoid the burden take the bensfit alons—Doctrine of approbate and reprobate. 

A entered into an agreement with B by which A advanced money to B and agreed to recoup the 
amount by exhibiting the film that B produced. 

Though the expression ‘ deposit’ is used in describing the amounts advanced by A it cannot be 
said tbat the parties intended the amount as security for due observance of the terms of the contract 

A. The substance of the transaction and the real intention of the parties should be ascertained 
without being misguided by the word deposit. The very fact that A was entitled to adjust the pro- 
ducer’s share of the collection towards the amount paid by A from the very commencement of the 
exhibition of the picture will dispel all idea of the advance being either in the nature of deposit or 
earnest money for the faithful discharge or performance of the contract. 

It depends upon the circumstances of each case and the terms of the contract between the parties 
whether an advance payment made by one to the other is in the nature of a loan or not, If the advance 
is repayable it certainly has an element of loan in its composition. 

tr. (1956) 2 MLJ. 179: LL.R. (1956) g. AIR. 1957 Mys. 63: 8 S.T.C. 611. 
Mad. 1368 : 7 S.T.C. 346. 4. 294 U.S. 550: 79 Law. Ed. 1054- 
2. (1957) An. W.R. 18: 8 S.T.C. 33. 
* Appeal No. 64 of 1957. 24th January, 1961. 
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A had undoubtedly the right to bring about a liquidation of the advance amounts paid in the 
manner prescribed by the terms of the agreement. But that does not exclude 4’s right to claim the 
advance amount if the mode of discharge prescribed under the contract becomes impossible of 
performance or becomes unavailable by reason of subsequent events. 


The advance in the instant case must be deemed to be in the nature of a loan transaction as the 
payment of the advance amount in various instalments amounted to a debt in presenti on the respective 
dates of such advancement ihough not re-payable at once but only in future. The „conception 
of ‘ Delitum in present: and solrendum in future’ is not unknown to law. 


The consequence of any breach of contract on the part of A, if any, can only expose him to a 
claim for damages against him by B. It cannot take away his right to recover money payable to him. 


Where the subject-matter of an assignment is itself of a composite character y consisting 
of a benefit and partly of an obligation inextricably mixed up with the benefit and the two are not 
severable the assignee cannot sift the benefit alone from the obhgation and appropriate it to 
himself avoiding the obligation. Thisis really the doctrine of ‘approbate and reprobate’ which 
holds that if a person chooses to take the benefit conferred under the instrument he should lkikewise 
discharge the obligation or bear the onus which such instrument imposes. 


The benefit of a contract can be assigned but not the burden. The promisor under a contract 
cannot shift the burden of his obligations to another without a novation. 


Case-law discussed. 


Appeal against the Decree of the Court of the Subordinate Judge of Madurai, 
in O.S. No. 86 of 1955. 


The Advocate-General (V. K. Thiruvenkatachari) and K. Parasurama Ayyar, for 
Appellant. 


K. S. Sankara Ayyar, T. A. Raghunathachari, V. Tyagarajan and R. Narayanan, for 
Respondents. 


The Court delivered the following 


Jupement.—The plaintiff in O.S. No. 86 of 1955 on the file of the Court of 
the Subordinate Judge of Madurai sued to recover a sum of Rs. 15,86g-11-0 from 
the four defendants in the suit. 


The plaintiff is the registered firm of partnership styled as Sri Lakshmi Talkies, 
owning a cinema theatre at Madurai. The first defendant started on a venture of 
producing a talkie film called “Nam Kulandhai” at a studio in Madras with an 
ambitious programme of engaging star artists to act in the film. The first defen- 
dant a not find the entire capital necessary for producing the film and had 
therefore to enter into several contracts with exhibitors and distributors of the film 
after its production as a means for raising funds. He was also obliged to find a finan- 
cier to aid him in this venture and the second defendant in the suit was the financier. 
The plaintiff entered into an agreement for exhibiting the film at its theatre at 
Madurai with the first defendant on certain terms and conditions, which will be re- 
ferred to in detail hereinafter. As per such agreement the plaintiff advanced large 
sums of money to the first defendant. The third defendant in the suit was the agent 
of the first defendant undertaking distribution rights of the film within certain terri- 
torial limits. The fourth defendant was impleaded on the allegation that the third 
defendant obtained the distribution rights on behalf of the fourth defendant. 


After this net work of agreements between the parties, the film, “Nam Kulan- 
dhai ” was produced and released for exhibition at Madurai in the theatre of the 
plaintiff on 4th June, 1955. Prior to its release at Madurai it was released at Madras 
on 27th May, 1955. ‘The hopes and expectations of the producer, the exhibitors and 
the distributors were belied and the picture was not given an enthusiastic reception 
by the cinema fans. The plaintiff screened the picture at its theatre for four weeks 
and found to its dismay that any further run of the picture in its theatre will cause it 
great financial loss. The net collections made by the plaintiff during the period of 
its run at its theatre came to Rs. 12,485-5-0 out of which the share payable to the 
producer as per the terms of the exhibition agreement came to Rs. 7,297-12-9. The 
plaintiff had advanced a sum of Rs. 23,000 in all to defendants 1 and 2. The plaintiff 
did not hand over the producer’s share of Rs. 7,297-12-9 to the first or the second 
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defendant and adjusted it towards the amount due to him. The plaintiff handed over 
the film to the third defendant on 2nd July, 1955 and the third defendant thereafter 
screened the picture at another talkie house at Madurai called Palani Talkies. Ac- 
cording to the plaintiff its screening agreement with the first defendant was put an 
end to with the consent of the first defendant and the third defendant on 2nd July, 
1955 and that the first defendant promised to re-pay the balance due to the plaintiff, 
after adjustment of the producer’s share of the net collections of the film earned at the 
plaintiff’s theatre. The plaintiff therefore claimed the sum of Rs. 15,702-3-3 arrived 
at by deducting from the advance amount of Rs. 23,000 the producer’s share of 
Rs. 7,297-12-9 from defendants 1 and 2 personally and from all the defendants 
jointly and severally out of the producer’s share of the collections made and to be 
made by them in the screening of the film. The sum of Rs. 23,000 paid by the 
plaintiff included a sum of Rs.3,000 paid into the hands of the thirdidefendant for the 
re-payment of which however defendants 1 and 2 denied any liability. The plaintiff 
therefore prayed in the alternative that in any event defendants 3 and 4 must make 
good this sum of Rs. 3,000 personally. 


All the defendants resisted the suit and contended that the plaintiff was not 
entitled to any relief. The first defendant pleaded that under the terms of the 
exhibition agreement with the plaintiff, the advance made by the plaintifi 
could only be recouped by him by running the picture and by appropriating the 
producer’s share from and out of the net collections and that the plaintiff having 
failed to screen the picture, and having thereby committed breach of contract of 
the terms of the agreement had no cause of action to sue for the recovery of the 
money. ‘The substance of the plea of the first defendant was that the terms of the 
agreement between him and the plaintiff operated as a bar to the maintainability 
of the suit. y 


The second defendant contended that he was only a financier who helped the 
first defendant with moneys under the terms of the financing agreement between 
him and the first defendant, that he was not a party to the contract between the 

laintiff and the first defendant and that the plaintiff had no cause of action to sue 
hint The third and the fourth defendants practically adopted the contentions of 
the first defendant. 


The learned Subordinate Judge of Madurai who tried the suit found that the 
oral agreement pleaded by the plaintiff terminating the contract with the first 
defendant by mutual consent of parties was not true, and that the plaintiff was dis- 
entitled to recover any sum of money from all or any of the defendants as there was 
no specific clause in the exhibition agreement entitling the plaintiff to recover any 
part of the advance made. With regard to the sum of Rs. 3,000 which the third- 
defendant had received and in respect of which defendants 1 and 2 failed to give 
credit to the plaintiff, the learned Subordinate Judge took the view that it was 
really an overpayment made by the plaintiff in excess of the obligation undertaken 
under the exhibition agreement, and that the plaintiff was entitled to recover that 
amount from the first defendant. Accordingly the plaintiff was granted a decree for 
recovery of a sum of R. 3,000 against the first defendant with interest at 6 per cent, 
thereon from 17th January, 1955, the date of receipt of the amount by the third 
defendant and proportionate costs. The rest of the plaintiff’s claim was dismissed 
with proportionate costs. 


This appeal has been preferred by the plaintiff impleading only defendants 1 
and 2 as party respondents.. Defendants 3 and 4 are not parties to this appeal. 
The question that arises for consideration is whether the plaintiff is entitled to any 
relief against defendants 1 and 2, and if so for what amount. 


The agreement between the plaintiff and the first defendant is Exhibit 
A-1, dated 27th May, 1954. The first defendant is described in that agreemen 
as ‘ Producers’ and the plaintiff as ‘ Exhibitors’. The agreement provided that 
the plaintiff should run the picture for a minimum of 50 days irrespective of the 
quantum of collections and should continue to run the picture after 50 days till the- 
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collections fall below Rs. 2,500 net per week. The plaintiff undertook t> pay 
the first defendant 60 per cent. of the net collections for the first two weeks, 55 per 
cent. for the third week and 50 per cent. for the fourth week and the subsequent weeks 
throughout the period of the run of the picture in its theatre. The plaintiff agreed 
to advance a sum of Rs. 15,000 in all, of which a sum of Rs. 5,000 was to be paid 
on signing the agreement, Rs. 3,000 to be paid on or before goth June, 1954 and the 
balance of Rs. 7,000 to be paid one week in advance of the scheduled date of release 
of the film. The following clause No. 7, provided for the liquidation and adjust- 
ment of the amounts advanced by the plaintiff. That runs as follows :— 


“ That the producers agree that the amount received by them as deposit as per paragraph No. 6 
shall be adjusted by the exhibitors from the share amounts payable to the producers from the com- 
mencement of the screening of the picture ”. 

The first defendant further agreed under that agreement that in the event of sale 
of the entire rights of the picture or transfer of distribution rights over the area 
including the City of Madurai such sale and transfer shall be subject to the 
plaintiff’s right to screen the picture at its theatre. The first defendant also 

not to release the picture in any other theatre at Madurai during the period 
of its first run at Madurai. 


The plaintiff paid a sum of Rs. 5,000 to the first defendant, in pursuance of 
the agreement referred to, as evidenced by the receipt Exhibit A-2, dated 29th May, 
1954. A further sum of Rs. 3,000 was paid by the plaintiff to the first defendant 
on 29th June, 1954, as evidenced by Exhibit A-4. In between these two payments 
the first defendant entered into an agreement with the third defendant in regard 
to the distribution rights of the film in the territories of the districts of Madurai, 
Ramnad and Tirunelveli, and that agreement was Exhibit A-44, dated goth May, 
1954. It may be mentioned that this agreement, Exhibit A-44 between defen- 
dants 1 and 3 was subsequently modified as the parties entered into supplementary 
agreements Exhibit A-45, dated roth January, 1955 and Exhibit B-4, dated and 
June, 1955. It is not necessary to refer to the terms of these agreements as they are 
not material and have no bearing on the question at issue between the parties in 
this suit. 

Though the agreement, Exhibit A-1, provided only for a payment of Rs. 15,000 
as advance by the plaintiff to the first defendant it appears that the parties the 
plaintiff and the first defendant agreed that a further sum of Rs. 5,000 should be 
paid as advance in the event of the first defendant being able to bring in the two star 
artistes, N. S. Krishnan and T. A. Mathuram for acting in the film. This oral 
agreement is referred to in the letters written by the first defendant to the plaintiff, 
Exhibit A-8, dated 23rd October, 1954, Exhibit A-g dated roth November, 1954 
and Exhibit A-10, dated 13th November, 1954. The plaintiff implemented that 
oral agreement also and paid a sum of Rs. 2,000 by cheque on Canara Bank, Madurai, 
as evidenced by the receipt, Exhibit A-12, dated 29th November, 1954 and another 
sum of Rs. 3,000 by a draft as evidenced by Exhibit A-19 also of the same date. 
It is clear therefore that this additional payment of Rs. 5,000 was also of the same 
nature as the advance of Rs. 15,000 mentioned in Exhibit A-1, and that the terms 
of Exhibit A-1 would cover this sum of Rs. 5,000 as well. 

There was delay in the production of the film. The third defendant wrote to 
the plaintiff a letter, Exhibit A-17, dated 27th December, 1954, stating that the 
Picture will be complete by January, 1955. On ryth January, 1955, the third 
defendant got a sum of Rs. 3,000 from the plaintiff by cheque on Canara Bank Ltd. 
He passed the receipt Exhibit A-19 in which it was recited that the sum of Rs. 3,000 
was received by the third defendant towards the deposit account of the film “ Nam 
Kulandhai”’. The plaintiff naturally treated this payment of Rs. 3,000 as partial 
discharge of its obligations undertaken under Exhibit A-1. It must be remembered 
that the plaintiff had paid to the first defendant a sum of Rs. 13,000 in all when he 

aid Rs. 3,000 to the third defendant as per Exhibit A-19. The plaintiff had there- 
ix to pay only a balance of Rs. 4,000 before obtaining the positive of the film for 
being screened at its theatre. The plaintiff wrote Exhibit A-25, dated 22nd May, 
1955, to the first defendant who was having his Head Office at Madras enclosing a 
eque for Rs. 4,000 on the Canara Bank Ltd., Madurai and requesting to be 


1 SRI LAKSHMI TALKIES 0, W.M.8. TAMPOE, 353 


forwarded with the print of the picture. The plaintiff stated in that letter that 
the picture was to be released at its theatre on 27th May, 1955. 


The second defendant, the financier, had everything under his control and the 
first defendant could not therefore do anything without the consent or the approval 
of the second defendant. The plaintiff was unable to obtain the film for being 
screened and he therefore sent his representative to Madras to contact defendants 
1 and 2 and to negotiate for the delivery of the film. The second defendant failed 
to acknowledge credit for the sum of Rs. 3,000 which the plaintiff had admittedly 
paid to the third defendant and insisted upon payment of Rs. 7,000 before the release 
of the picture. The plaintiff in his anxiety to get the film in respect of which he 
had already made huge advances had no option but to yield to the demands of the 
second defendant. The plaintiff obtained a bank draft for Rs. 7,000 on 3rd June, 
1955, on the Canara Bank Ltd., Madras, in its own name and endorsed it in 
favour of the second defendant and handed over the draft to the second defendant’s 
representative one S. P. Ganapathi. This is evidenced by the letter of the third 
defendant to the second defendant Exhibit B-1 dated grd June, 1955. The plaintiff 
actually screened the picture at its theatre on and from 4th June, 1955. 


The plaintiff returned the film to the third defendant on 2nd July, 1955. On 
behalf of the plaintiff an assistant employed in the firm gave evidence as P.W. 1. 
He deposed ‘dat the first defendant came to Madurai on 27th June, 1955, that the 
collections were below Rs. 100 per day, that he met the first defendant informed 
him of the low collections, and that the first defendant that the screening of 
the picture may be stopped by the end of the fourth week if there was no improvement 
in collections. P.W. 1 further deposed that the first defendant directed the film to 
be handed over at the end of the fourth week to the third defendant, and that the 
first defendant undertook to pay the balance that may be due to the plaintiff. It 
is common ground that the third defendant actually took delivery of the film on 
and July, 1955 and thereafter exhibited it in Palani Talkies at Madurai. The 
first defendant gave evidence as D.W. 1 and he denied having met P.W. 1 or the 
managing partner of the plaintiff’s firm, Anantaraman, on 27th June, 1955, at 
Madurai, though he admitted having visited Madurai on that date; His evidence 
in regard to this matter was as follows :— 

“I visited Madurai on 27th June, 1955. Idid not meet P.W. 1 or Anantaram on 27th June, 1955» 
at Madurai. I did not agree with them to stop the running of the picture at the end of the fourth week. 
The third defendant intimated me a few days after the return of the film that the plaintiff returned the 
film and that he took it under protest.” 


He deposed that the third defendant wrote a postcard to him in this connection 
after taking delivery but no such postcard was produced into Court. He admitted 
that he did not write to the plaintiff protesting against the unlawful termination of 
the contract by suddenly handing over the film to the third defendant. He ex- 
plained his omission in not raising on protest by stating that the third defendant 
had already protested at the time when he took delivery of the film by his not 
signing the last day’s collection list on 2nd July, 1955. It is true that the third 
defendant did not sign in the daily collection book on 2nd July, 1955, though he 
had signed the previous collection lists. 


The learned Subordinate Judge seems to think that P.W. 1 admitted in the 
witness-box that the third defendant refused to sign the daily collection book on 
and July, 1955. The answer given by P.W. 1 in cross-examination by the third 
defendant is as follows: “ The third defendant did not sign in the daily collection 
book on 2nd July, 1955. Our clerk handed over the film in the office of the thi d 
defendant.” Jt may be possible to infer from the evidence on record that the third 
defendant refused to sign the collection book on 2nd July, 1955, from the fact of his 
not having signed it on 2nd July, 1955, taken along with the circumstances of his 
having signed the book on earlier occasions. It must however be noted that the 
third defendant has discreetly avoided the witness-box. The evidence of the first 
defendant as to the circumstances under which the third defendant came to 
be in possession of the film can at best be only in the nature of hearsay. It is not 
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suggested that there is any collusion between the plaintiff and the third defendant. 
The written statement filed by the third defendant is in no way less emphatic than 
that filed by the first defendant in resisting the plaintiffs claim. Defendants 1 
and 3 were represented by the same learned counsel during the trial of the suit. 
From the non-examination of the third defendant asa witness the inference is 
irresistible that he was unwilling to controvert the evidence given by P.W. 1. We 
accept the evidence of P.W. 1 which remained uncontradicted, the evidence of 
the first defendant being hearsay and as such being inadmissible. The plaintiff 
was, therefore, not in breach of the terms of the agreement, Exhibit A-1 in not 
screening the picture for the minimum period of 50 days provided for in the agree- 
ment. The first defendant took delivery of the film through his agent, the third 
defendant, from the plaintiff on 2nd July, 1955, possibly in the hope that the run 
of the picture in another theatre might earn him more money than what the 
plaintiff was able to do during the run for the first four weeks. The agreement 
Exhibit A-1 was, therefore, put an end to by consent of parties on and July, 
1955, subject to the rights and obligations which had already accrued in the 
matter. 


We shall first discuss the question whether on the above facts the first defendant 
is liable to return the sum of Rs. 15,869-11-0 claimed by the plaintiff. There is no 
express provision in Exhibit A-r entitling the a to claim back the advance 
amount. ‘The plaintiff had the right to adjust the producer’s share of the collections 
towards the advances made, so long as the picture was run. [If the plaintiff had 
screened the film strictly in accordance with the terms of Exhibit A-1, that is, 
screened it for 50 days irrespective of the collections, and thereafter continued it 
till the collections fell below Rs. 2,500 net per week, and found at the time of 
ceasing to screen the picture that Ne of the adjustment made there was still a 
balance due to it by way of refund of advance, it cannot seriously be doubted that 
the plaintiff will be entitled to claim back that amount. In fact so much is conceded 


by the learned counsel appearing for the first defendant. 


The contention raised on behalf of the first defendant however is that the plain- 
tiff committed a breach of the terms of Exhibit A-1 in abruptly ceasing to run 
the picture at the end of four weeks, and that the advance made by the plaintiff 
was in the nature of deposit for security towards the due performance of the con- 
tract under Exhibit A-1, and that therefore the plaintiff’s claim should fail. Though 
the expression ‘ deposit’ is used in Exhibit A-1-in describing the advance amount 
paid by the plaintiff, and though the receipts Exhibits A-2 and A-4 and other 
receipts also describe the various amounts received by fir t defendant as deposit, it 
cannot be said that the parties intended the amount as security for due observance 
of the terms of the contract by the plaintiff. We have to look at the substance of 
the transaction, and to ascertain the real intention of the parties in the matter 
of payment and receipt of the advance amounts and should not be misguided to 
hold, from the use of the expression ‘deposit? that the plaintiff offered the 
amount as security for the proper performance of the contract. The v fact 
that the plaintiff was entitled to adjust the producer’s share of the collection 
towards the amount paid by him from the very commencement of the picture in 
their theatre will dispel all idea of the advance being either in the nature of deposit 
or earnest money for the faithful discharge or performance of the contract. 


The contention of the first defendant that the absence of any specific provision 
in Exhibit-A-1 entitling the plaintiff to recover the’advance amounts in any 
contingency and the specific mode of discharge and the repayment of the 
advance amount by adjustment out of the producer’s share of the net collections 
operate as a bar to the plaintiff’s claim cannot be sustained. The plaintiff had 
undoubtedly the right to bring about a liquidation of the advance amounts paid in 
the manner sreacribed by the terms of the agreement. But that does not exclude 
the plaintiff’s right to claim the advance amount if the mode of discharge prescribed 
under the agreement becomes impossible of performance or becomes unavailably 
by reason of subsequent events. The advance amount is certainly repayable be 
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the first defendant as so much is implicit in the terms of the agreement itself. Earl 
Jowitt in his Law Dictionary has given the following meaning to the word ‘ advance’ 
at page 68: “ Money paid before it is due; a loan”. It depends upon the cir- 
cumstances of each case and the terms of the contract between the parties whether 
an advance payment made by one to the other is in the nature of a loan or not. If 
the advance is repayable it certainly has an element of loan in its composition. In 
a recent decision of this Court reported in Md. Abdul Kadir Rowther v. Muthiah 
Chettiar}, a contract between two distributors of films containing terms similar to 
those found in Exhibit A-1 came in for consideration. In that case the appellant 
undertook to exploit a picture called “ Vikatayogi” in respect of which the res- 
pondent held distributing rights. Under the terms of the agreement between the 
appellant and the respondent, the appellant was to pay the respondent a sum of 
Rs, 15,000 as advance and that the appellant was to have rights over the picture by 
way of distribution for a period of 4$ years. The agreement also enabled the 
appellant to recover the advance of Rs. 15,000 from the share of the amounts 
payable to the respondent. After the expiry of the period the appellant found that 
only a part of the sum of Rs. 15,000 stood discharged or adjusted. There was no 
provision in the agreement between the parties as to what should happen if the net 
realisations during the contract period fell short of the sum of Rs. 15,000 The 
question was whether a promise to pay that amount by the respondent to the appel- 
lant could be implied. Ramachandra Iyer, J., who delivered the judgment of the 
Bench was of the opinion that the advance of Rs. 15,000 cannot be said to be by 
way of loan but the learned Judge held that it was possible to spell out an implied 
promise to pay. At page 17 the learned Judge observed as follows :— 

‘We have already referred to the intention of the parties as disclosed in Exhibit A-2 that the sum 
of Ra. 15,000 was to be recovered. Clause 6 of the agreement, in our opinion, was intended to create 
a right to lien or set off over the 874% of the collection : which otherwise would have to be paid over 
tothe respondent. It purported to provide only an additional right and cannot be held to exclude an 
obligation to pay back the advance, or such portion thereof as remained unpaid after the period of the 
contract was over...... We are, therefore, of the opinion that in the circumstances of the case the 
maxim (expressio unis est exelusio alterious) cannot apply, and that the parties intended to adjust 
the advance sum of Rs. 15,000 at the end of the contract period, that an obligation to pay the 
unadjusted portion of the advance amount which remained {due at the termination of the contract 
should be implied on the terms of the document, and that the appellant would be entitled to recover 
the amount due.” 

Adopting the reasoning of the learned Judge with respect, we are of opinion that a 
promise to repay the advance amount in full or in part, according to the circumstan- 
ces, by the first defendant to the plaintiff can well be implied, as such an implied 
promise is implicit in the terms of the agreement. We are also of opinion that the 
advance of Rs. 15,000 must be deemed to be in the nature of a loan transaction as 
the payment of the advance amount in various instalments amounted to a debt in 
ie on the respective dates of such advancement though not repayable at once 

ut only in future. The conception “ Delitum in presenti and solvendum in futuro” 
is not unknown to law. 


We have held that the plaintiff did not commit a breach of the terms of 
Exhibit A-1 in returning the on 2nd July, 1955 as that was done by mutual 
consent and agreement between the parties in rescission of the contract between 
them. The contention on behalf of the first defendant that the plaintiff is under 
any disability to sue for the recovery of the money by reason of breach of contract 
on their part must therefore fail. But we are unable to see how, even if it can be 
said that the plaintiff was in breach, that would in any way be fatal to the main- 
tainability of the suit claim’ The consequence of any breach of contract on the 
part of the plaintiff, if any, can only expose the partners to a claim for recovery of 
damages against them by the first defendant. H cannot take away their right to 
recover money repayable to them. It may be that the first defendant might put 
forward a plea of set-off or of counter-claim against the plaintiff for damages for 
alleged breach of contract. If the first defendant cannot pursue a counter-claim 
in this sujf, it was open to him to have filed a separate suit for recovery of damges. 

w erer ee ee e Ne aes asset a a nin on nei aioe 
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But under no circumstances can the first defendant resist the claim of the plaintiff 
for recovery of the advance amount by pleading a breach of contract on the part of 
the plaintiff. It is only necessary to elie to the decision of the Judicial Committee 
in Muralidhar Chatterji v. International Film Company, Ltd.!. Sir George Rankin 
delivering the judgment of the Board observed thus at page 224: 

“ The fact that a party to a contract is in default affords good reason why he should pay damages, 
but further exaction is not justified by his default. Where a payment has been made under a contract 
which has—for whatever reason—become void the duty of restitution would seem to emerge. A 


cross claim for damages stands upon an independent footing, though it arises out of the same con- 
tract and may be set off.” 


Again at page 225: 
“ On general principles they may set-off such damages as they have sustained, but, the Act 
requires that they give back whatever they received under the contract.” 
In our mogne the plaintiff has made out a case for recovery of the suit amount 
from the first defendant as the cause of action of the plaintiff against the first 
defendant is well founded in law and on facts. 


The next question that has to be considered is whether the second defendant 
is answerable to the plaintiff’s claim. The ent between the second and 
the first defendant is Exhibit B-8, dated 28th October, 1954. The first defendant 
is described as the borrower and the second defendant as the financier therein. 
Under the terms of that agreement the second defendant undertook to finance the 
further production of the picture, which was incomplete at that time by lending 
a sum of Rs. 2,05,000. It is not neceesary to refer to all the terms and conditions 
therein embodied. Clause 21 is the material clause which needs to be referred to. 
It is as follows :— 

‘Without prejudice to the generality of the foregoing, in respect of the agreements deposited wi 
the financiers, ted 26th Seneaber aay goth May. (ona, inh March, 1953, 8th Febru, oe 
th A t, 1954 and goth September, 1954 and entered into by the borrower with Messrs. Prema 
Films, K Rreteamurthi, Messrs. Murugan Talkies Ltd., K. S. Gopalakrishnan, Proprietor of O.M, 
Films, E. M. Gopalakrishna Kone and Subbu and Co., respectively the borrower doth hereby consti- 
tute and appoint the financiers as an agent entitled to enforce the performance of the terms of the 
said agreements with irrevocable authorisation to receive monies on account and on behalf of the 
borrower from the respective parties.” : 
R. Krishnamurthy therein referred to is the third defendant in the suit. The 
agreement, dated goth May, 1954 referred to is Exhibit A-44 in the case. There is 
no reference to Exhibit A-1 as such in that agreement. Exhibit A-44 refers to 
Exhibit A-1 and provides that the third defendant should hand over to the first 
defendant all deposits received from the exhibitors including the deposit received 
from the plaintiff. We have already mentioned that between the first and the third 
defendant there were two agreements subsequent to goth May, 1954, Exhibits 
A-45 and B-4. Exhibit A-45 and Exhibit B-4 contain an endorsement made on 
behalf of the second defendant as follows : “‘ Agreed and confirmed sans recourse.” 

The learned Advocate-General appearing on behalf of the plaintiff contended 
that by Exhibit B-8 the first defendant assigned his rights under Exhibit A-1 in favour 
of the second defendant inasmuch as the second defendant was appointed 
irrevocably as the agent on behalf of the first defendant to enforce the terms of the 
agreements referred to, one of which was Exhibit A-44. We shall assume for the 
purpose of this argument that the second defendant was constituted as agent of the 
first defendant to collect moneys due to the first defendant from the plaintiff under 
Exhibit A-1. We shall also assume that such agency was an agency coupled with 
interest as the second defendant as financier had advanced large sums of moneys and 
was entitled to recoup the advances so made by collecting the monies due to his 
debtor, the first defendant, from third parties. Exhibit B-8 can, if at all, be cons- 
trued as an assignment of a chose in action enabling the second defendant, the assignee, 
to collect the debt due to the assignor from third parties. The learned Advocate- 
General relied upon the maxim, ‘ He who derives the advantage ought to sustain 
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the burden’ (qui sentit commodum sentire debet et onus) and quoted the following 
observation at page 484 in Broom’s Legal Maxims : 

“ Again, it is a very general and comprehensive rule, which falls within the scope of the maxim 
ynder consideration, that the assignee of a chose in action takes it subject to all the equities to which 
it was liable in the hands of the assignor. If, moreover, a person accepts anything which he knows 
to be subject to a duty or charge, it may be rational to conclude that he means to take mich duty or 
charge upon himself, and the law may imply a promise to perform that he has so taken upon himself.” 
The last portion of this quotation is taken, as indicated by the footnote, from a 
passage in the judgment of Justice Bosanquet in Lucas and others v. Nockells!, quoting 
from Abbot on Shipping, p. 286, 5th Ed. Legal maxims serve to focus attention on 
the first principles of law, but being only of general application have to be applied 
with caution to the particular facts and circumstances arising in each case, As 
Lopes, L.J., observed in Colquhoun v. Brooks*, in dealing with another legal maxim, 
maxims may often be a valuable servant but a dangerous master to abide by in all 
circumstances. à 


The learned Advocate-General contended that the second defendant as an 
assignee of a chose in action, which he became by virtue of the operation of 
Exhibit B-8, can only have taken the assignment subject to the equities which the 
debtor might have against the first defendant, the assignor. We shall now refer 
to the decisions relied upon by the learned Advocate-General. 


The first decision is the one in The Government of Newfoundland v. The Newfound- 
land Railway Company®. In that case by a contract in the year 1881 the company, 
the plaintiff in the suit, covenanted to complete a railway in five years and there- 
after to maintain and continuously operate the same. In consideration of this the 
Government of Newfoundland covenanted to pay the company an annual subsidy 
for 35 years ; such subsidy to attach in proportionate parts and form part of the 
assets of the company. The company completed a portion of the line and received 
from the Government on the completion ofeach five mile section certain half yearly 
payments in respect of the proportionate part’of the subsidy.. Thereafter the contract 
was broken by the company and the Governmed refused further payments. The 
company had assigned its right in respect of a portion of the construction of the 
railway line. A suit was filed by the company and its assignees to enforce the terms 
of the agreement. One of the questions that arose for consideration was whether 
the Government was entitled to set-off as against the company’s suit claim, 
a counter-claim for unliquidated damages for the company’s breach of the 
contract, in not completing the line. The Judicial Committee held that the Govern- 
ment were so entitled. It was also held that the set-off claimed by the Govern- 
ment can be availed of against the assignee of the company as the claim and ‘counter- 
claim had their origin in the same portion of the same contract. At page 212 Lord 
Hobhouse observed thus : 

“ The two claims under consideration have their ori gin in the same portion of the same contract 
where the obligations which gave rise to them are inter-wined in the closest manner. The claim of 
the Government does not arise from any fresh transaction freely entered into by it after notice of assign- 
ment by the company. It was utterly powerless to prevent the company from inflicting injury on it 
by breaking the contract. It would be a lamentable thing if it were found to be the law that a party 
to a contract may assign a portion of it, perhaps a beneficial portion, so that the assignee take 
the benefit, wholly discharged of any counter-claim by the other party in respect of the rest of the 
contract, which may be burdensome. There is no universal rule that claims arising out of the same 
contract may be set against one another in all circumstances. But their Lordships have no hesi- 
tation in saying that in this contract the claims for subsidy and for non-construction ought to be 
set against one another.” 

The assignee in the case before the Judicial Gommittee was an assignee of a part 
ofthe contract. That is a feature which has got to be noticed and that feature loomed 
large before the learned Law Lords in arriving at the decision. 
_ The next decision referred to by the learned Advocate-General was the one 
in Lawrence v. Hayes4. In that case the owner of a F usiness sold it to the defendant 
1. (1893) 6 E.R. 980 : 1 Clark & Finnely’s g. L.R. (1888) 13 A.G. 199. 
Reports 438 at 45T: 4 LR. (1927) 2 K.B. 3. 
2, L-R. (1888) at Q.B.D. 52. 
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on terms of payment by instalments, and then assigned the benefit of the agreement 
to the plaintiff. Before notice of the assignment was given to the defendant, the 
latter obtained judgment for a sum of money against the assignor as damages for 
breach of warranty on the above sale. The plaintiff the assignee, sued the defen- 
dant for payment of instalments due under the assigned agreement, and the 
defendant claimed to set-off the amount covered by the judgment which he had 
obtained against the assignor. The plaintiff contended that the defendant’s right 
to damages in respect of the breach of warranty had merged in the judgment, and 
that the latter could not þe set-off against the claim. It was held that the set-off 
was valid. The principle of the decision in The Government of Newfoundland v. The 
Newfoundland Railway Company1, was referred to and followed with approval. 


The principle of law which emerges from the above citations is this. Where 
the subject-matter of an assignment is itself of a composite character, paniy consis- 
` ting of a benefit and partly of an obligation inextricably mixed up with the benefit, 
and the two are not severable the assignee cannot sift the benefit alone from the 
obligation and appropriate it to himself avoiding the obligation. This is really 
the doctrine of ‘ approbate and reprobate’ which holds that if a person chooses to 
take the benefit conferred under an instrument he should likewise discharge the 
obligation or bear the ones which such instrument imposes. Chitty in his Book on 
Contracts, goth Edition, page 446, sums up the legal position governing assignments 
under section 136 of the Law of Property Act, 1925, as follows :— 


“ Assignments under the’statute are expressly stated to be subject to any equities having priority 
over the rights thus transferred. Thus where a claim arises out of the contract under which the debt 
arises and the claim affects the value or amount of the contract which one of the parties has purported 
to assign for value, then if the assignee subsequently stes, the other party to the contract may set u 
that claim by way of defence against the assignee as cancelling or diminishi g the amount to whi 
the assignee asserts his rights under the assignment. It must, however, be a claim which has accrued 
before notice of assignment and which arises out of the contract itself, as for example, calls on shares 
set-off against money due on debentures in a company.” 

Cheshire in his Law of Contracts, 5th Edition, sets out the legal position thus at 
page 428 : 

“ Even unliquidated damages may by way of counter-claim be set-off by the debtor against the 
assignee, provided that they flow out of and ae inseparably connected with the contract which has 
created the subject-matter of the assignment. Thus if a builder assigns to the plaintiff money that 
will be due from the defendant upon completion of a building, the defendant may set-off against the 
claim of the plaintiff any damage caused to him by the delay or by the defective work of the builder. 
But nothing m the nature of a personal claim against the assignor can be used to defeat the assignee.” 


It is well settled that an assignee takes subject to all the equities that the debtor 
may plead or could have pleaded against the assignor. The equities that the debtor 
may plead against the assignee as adefence to the assignee’s action against him must 
however be the equities that have matured at the time of notice to the debtor of the 
assignment. In Mangles v. Dixon®, Lord St. Leonards observed thus : 


“The authorities upon this subject, as to liabilities, show that ifa man does take an assignment of a 
chose in action he must take his chance as to the exact position in which the party giving it stands.” 


In Roxburghe v. Cox*, an army officer assigned to the Duke of Roxborough the money 
that would accrue to him from the sale of his commission. This money amounting 
to £3000 was paid on December 6th to the credit of his account with his bankers, 
Messrs. Qox. On that date his account was overdrawn to the extent of £647. On 
December 19th, the Duke gave notice of the assignment to Messrs. Cox. It was 
held that Messrs. Cox could set-off the debt of £647 against the right of the Duke 
to the sum of £3000. James, L.J., observed thus : 


“ Now an assignee of a chose in action...... takes subject to all rights of set-off and other defences 
which were available to the assignor, subject only to this exception that after notice of an assignment of 
a chose in action the debtor cannot by payment or othenvise ces anything to take away or diminish the 
rights of the assignee as they stood at the time of the notice. That is the sole exception.” 





paa 
L LR aa 13 A.C. 199. 3. (1880) 17 Ch. D. 520, 
2, (1852) 3 ELL. 702 at 785. 
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Under the Indian Law section 130 of the Transfer of Property Act provides 
the rule for transfer of actionable claims. The Proviso to clause (1) of that section 
is as follows :— 


“ Provided that every dealing with the debt or other actionable claim by the debt or other person 
from or against whom the transferor would, but for such instrument of er as aforesaid, have been 
entitled to recover or enforce such debt or other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or has received express notice thereof as hereinafter provided) be 
valid as against such transfer.” 


This proviso in effect restricts the rights of the assignee as being subject to the 
equities of the debtor against the assignor. 


Exhibit B-8, the agreement between the first and the second defendant which 
is relied upon by the plaintiff as a deed of assignment in favour of the second 
defendant of the first defendant’s rights under Exhibit A-1 was on 20th October, 1954. 
On that date the film, “Nam Kulandhai” was still in the stage of production and the 
plaintiff did not of course acquire any right for repayment of the advance amounts 
paid by him under Exhibit A-1. By that time only a sum of Rs. 8,000 had been 
paid by the plaintiff. The approximate date when the plaintiff became aware and 
was put on notice of the agreement, Exhibit B-8, is important in determining the 
equities available to the plaintiff as against the second defendant. P.W.1 deposed 
that he came to know of the agreement between the first and the second defendant 
only at the time when he saw Exhibit A-16 which is a copy of the daily Dinamani, 
dated 26th December, 1954. No doubt P.W. 1 also deposed that on 27th June, 
1955 he was not aware that the second defendant had acquired the rights in the 
film. He admitted that he added the second defendant as a party to this suit by 
reason of the publication in Exhibit A-16 that the rights in the film were transferred 
by the first defendant to the second defendant. It seems to us that the plaintiff must 
have come to know at least on the date of Exhibit A-16 of the interests of the second 
defendant in the film. Before the date of the publicationin Exhibit A-16 the plaintiff 
had paid in all a sum of Rs. 13,000 to the first defendant as per the terms of Exhibit 
A-1. The producer’s share of the collection realised by the plaintiff from screening 
the picture from 4th June, 1955 to 1st July, 1955, namely, the sum of Rs. 7,297-12-9 
must be deemed to have been adjusted only towards this sum of Rs. 13,000 as the 
presumption of law always is that the creditor adjusts all repayments of debt 
chronologically in accordance with the dates of the incurring of the obligation. 
It is therefore not possible for the plaintiff to hold the second defendant liable for 
the entire amount of Rs. 15,86g9-11-0 claimed in the plaint. The second defendant 
can if at all be made liable only for the sum of Rs. 13,000 minus the sum of 
Rs. 7,297-12-9. On the date of Exhibit B-8, or even on the date of Exhibit A-16 
the first defendant was not liable to repay to the plaintiff any portion of the advance 
amount till then received by him. It cannot therefore be said that the second 
defendant by entering into the financing arrangement as embodied in Exhibit B-8 
became the assignee from the first defendant of any future obligation on the part 
of the first defendant to repay the advance amount to the plaintiff. - 


We are of opinion that Exhibit B-8 even if it can be said to operate as an assign- 
ment in favour of the second defendant of the first defendant’s rights under Exhibit 
A-1 cannot avail the plaintiff to sue the second defendant for recovery of all or any 
portion of the suit amount. The principle of law that the assignee of a chose in 
action takes the assignment subject to the equities in favour of the debtor as existing 
on the date of the notice of the assignment to the debtor can at best only provide 
a defence to the debtor in an action by the assignee against him for recovery of the 
money. It is doubtful whether the debtor can in some contingency sue to recover 
any sum of money from the assignee though such claim may spring out of the equities 
which he may have had against the assignor. . 


The benefit of a contract can be assigned but not the burden. The promisor 
under a contract cannot shift the burden of his obligations to another without a 
novation. The substitution of one debtor by another debtor without the knowledge 
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of the creditor.may perhaps lead the creditor to seek his remedy against an insolvent 
debtor. The law therefore does not recognise an assignment of a liability pure and 
simple without a novation or without a fresh contract between the original parties 
to the contract and the assignee. The first defendant cannot be said to have assigned 
by means of Exhibit B-8 his liability of the implied promise to pay the plaintiff 
arising out of Exhibit A-1. 


Sir William Anson in his Law of Contracts, 21st Edition, at page 363 has 
observed thus : : 


“A prom ner cannot assign his liabilities under a contract ; or, conversely, a promisee cannot 
be compelled, by the promisor or by a third party, to accept any but the promisor as the pamon 
liable to him on the promise. The rule is based on sense and convenience, for a man is entitled to 
know to whom he is to look for the satisfaction of his rights under a contract.” 

There is no plea in this case of a novation by which the contract between the plaintiff 
and the first defendant under Exhibit A-1 became substituted by a fresh contract 
between the plaintiff and the second defendant. 


In Jafer Meher Ali v. Budge Budge Jute Mills’, on appeal, Jaffer Meher Ali v. 
Budge Budge Jute Mills*, Sale, J., observed thus : 

“The rule as regards the assignablility of contracts in this country is that the benefit of a contract 
for the purchase of goods as distinguished the liability thereunder may be assigned, understanding 
by the term benefit the benficial right or interest of a party under the contract and the right to sue to 
recover the benefits created thereby. This rule is however subject to two qualifications ; first, that 
the benefit sought to be assigned is not coupled with any liability or obligation that the assignor 
is bound to fulfill, and next that the contract isnotone which has been induced by personal qualifi- 
cations or considerations as regards the parties to it.” 


With respect we agree with this observation. 


We are unable to uphold the contention of the learned Advocate-General that 
the second defendant incurred any liability Fy reason of Exhibit B-8 either on the 
footing that he was an assignee of a benefit of the first defendant’s rights under 
Exhibit A-r, and that therefore he cannot retain the benefit without becoming 
burdened with the obligation arising out of Exhibit A-r, or on the footing that he 
became an agent coupled with interest. On a proper construction of the terms of 
Exhibit B-8 it must be held that the second defendant was only a financier who lent 
money to the first defendant for the production of the picture and that the amounts 
realised by him from the plaintiff only represented adjustments towards the money 
due to him from the first defendant. Whatever rights the plaintiff may have against 
the first defendant arising out of the contract, Exhibit jo the character of the 
moneys in the hands of the second defendant was certainly not that of the plaintiff's 
moneys remaining with the second defendant. In the hands of the second defen- 
dant those moneys were nothing but realisations made by the second defendant 
towards the moneys lent Fy him to the first defendant. It follows that the decree 
of the Court below dismissing the suit against the second defendant must stand. 


As we have held that the first defendant is liable to the plaintiff for the suit 
claim, the decree of the Gourt below will be modified. There will be a decree for 
the recovery of the sum of Rs. 16,702-3-3 in favour of the plaintiff as prayed for in 
the plaint against the first defendant with interest thereon at 6 per cent per annum 
from the date of plaint. The appeal is allowed and the judgment and decree of the 
Court below are modified accordingly. The parties to this appeal will bear their 
respective costs both here and in the Court below. 


V.S. Appeal allowed. 





I. (1906) LL.R. 33 Cal. 702 at 707. 2. (1906) I.L.R. 34 Cal. 289. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATADRI ; 


The Secretary, Nanguneri Peace Memorial Co-operative 
Urban Bank, Ltd., Nanguneri .. Petitioner* 


v. 
Alamelu Ammal .. Respondent. 


Banker and Customer—Acts of Secretary outside scope of employment and authority and in breach of rules 
and bye-laws—If binding on bank —Principles governing rights of third parties—Master and Servant—C any—= 
Posion of Secretary of banking company—Principal and Agent—Fraudulent and forged documents by Secretary 
or agent in favour of third parties—Validity as against Principal or Master—Rule as to. 

A bank or a limited company cannot be held to be answerable to third parties for the fraudulent 
acts of 1ts servant or officer, such as a Secretary, when the latter is not acting within the scope of 
his authority and when he is acting in breach of the rules and bye-laws of the bank. 

It is a well-established principle of law that str: rs are entitled to assume that all things con- 
nected in the transactions and pertaining to the internal management of a company have been validly 
done ; but this has no application to fraudulent and forged instruments. It is equally well-established 
that a Seretary is a mere servant and has to do what he is told to do and no one can assume that he 
has any authority to represent anything at all. 

If the Secretary is shown to have either express authority to perform certain acts or implied 
authority by a course of dealing, that is, ifhe is acting within the scope of his authority, his acts would 
bind the company, even if done tortiously or fraudulently or even though they enure not for the benefit 
of the company but for the benefit of the Secretary himself. But when his acts are unauthorised and 
outside the scope of his employment and authority, and in breach of the rules and bye-laws, th 
cannot bind the company and the instrument or documents signed and issued by him are simply n 
and void. These principles are equally applicable whether it be a case of Agency or of Master and 
Servant. 


Ruben v. Great Fingall Consolidated, L.R. (1906) A.C. 439; Kreditbank Cassel v. Schenkers, Ltd., (1927) 
All. E.R. 421 ; South London Greyhound Race Courses Ltd. v. Wake, L.R. (1931) 1 Ch. ; Mathias v. 
Kilacherı Agricultural Co-operative Bank, (1938)1 M.L.J.241 and Lloyd v. Grace, Smith and Co., L.R. 
{1912) A.C. 716, referred to. 


Gower’s Modern Company Law, page 157 ; Bowstead’s Digest of the Law of Agency, Article 82 
and Smith’s “ Law of Master and Servant ”. 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif of Tirunelveli dated 16th March, 
1957 and passed in S.C.S. No. 926 of 1956. 


R. Ramamurthi Ayyar for Petitioner. 


K.S. Champakesa Ayyangar and S.V. Rama Ayyangar for Respondent. 
The Judgment of the Court was delivered by 


Venkatadri, 7.—This Civil Revision Petition belongs to the unfortunate class of 
cases in which the Courts have to decide which of the two innocent parties has to 
suffer for the fraud of a third party. 


The petitioner is a Co-operative Bank doing banking business. The respondent 
is a lady who had dealings with the bank from the year 1952. She made two fixed 
deposits with the Bank one for a sum of Rs. 2,300 on 24th January, 1955 and another 
for a sum of Rs. 550 on 5th April, 1952 for three years, the interest payable being 5 
per cent per annum. Two fixed deposit receipts bearing Nos. 1293 and 1192 res- 
pectively were issued to her by the Secreatary. As she did not receive interest once 
in six months as per the rules of the bank, she issued a notice calling upon the bank 
to pay the interest accrued due on the said two deposits. The petitioner (bank) 
promptly denied its liability and replied to her letter stating that only a sum of Rs. 
1,000 had been deposited under fixed deposit receipt No. 1293. The respondent 
filed the suit S.C. No.g26 of 1956 for a decree directing the bank to pay Rs. 237-8-0 for 
the interest accrued due on the fixed deposits. The petitioner, who was the defen- 
dant in the suit, contended that the fixed deposit de te No. 1293 for a sum of Rs, 
2,300 and No 1192 for a sum of Rs. 550 were not issued by the bank, that there was 


16th December, 1960. 
(25th Agrahayana, 1882, Saka). 
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no entry in the account books of the bank either for the alleged deposit of Rs. 2,300 
or Rs. 550, that the fixed deposit receipts were never signed by the directors except 
the Secretary and that the fixed deposit receipts now held by the respondent are 
bogus ones and not binding on the bank. 


The learned District Munsif who tried the suit found that the fixed deposit 
receipts were not genuine and the Secretary of the Bank committed a forgery by 

ing the signatures of the three directors. Nevetheless he came to the conclusion: 
that as the Secretary was authorised to receive the money according to the bye-laws 
of the bank, the bank was liable to pay the amounts due on the fixed deposit receipts 
held by the respondent and he accordingly decreed the suit. The bank has filed this 
revision petition and as an important question is involved in this case, namely, how 
far a bank is answerable to third parties for the fraudulent acts ofits servants or 
officers, the Civil Revision Petition has come up before a bench for consideration. 


Before considering the question of law involved in this case it is necessary to. 
set out the relevant bye-laws framed by the bank. They are: 

Bye law 14.—Deposits may at the discretion of Board of Directors be received at any time from 
members or non-members. 

Bys law 15.—Deposits from members shall be given preference to deposits frora non-members. 


Bye law 21.—The Board of Directors shall appoint a paid Secretary Who ghall have no seat in the 
Board. The Board shall fix the nature and extent of the security to be ished by the Secretary. 


Bye law 25.—Receipts shall be issued for all moneys paid to the society. For moneys paid by 
members, the receipt shall be signed by the President or the Secretary whoever is selected by the 
Board of Directors to discharge his function. In the case of borrowings from non-members or from 
other societies the receipt or bond shall be executed by at least four members of the Board of Direc- 
tors of whom the President shall be one. 

Mr. Ramamurthy, the learned counsel for the petitioner, contends that the 
Bank is not liable for the unauthorised and fraudulent act ofa Secretary committed 
for his own benefit unless there has been negligence on the part of the bank. His 
further contentions may be stated thus: There is no warrant or justification either 
in the Act or rules or bye-laws, that'the Secretary was authorised to receive money from 
the customers. Apart from the forged fixed deposit receipts, the bank accounts did 
not contain any entry regarding the alleged deposits. The fixed deposit receipts 
were not signed by the Directors but on the other hand were forged by the Secre- 
tary himself. These fixed deposit receipts are simply null and void. They are 
merely a piece of waste paper. Thus the bank is not liable to pay the respondents 
any amount found on the fixed deposit receipts but they would fe lable only to the 
extent of the amount found in the account book. i 


In order to fortify his argument, the learned counsel referred to a leading case, 
viz. Ruben v. Great Fingall Consolidated, +. The facts in that case are similar to our case. 
The plaintiff advanced in good faith a sum of money to the Secretary of the defen- 
dant company for his own purposes on the security of a share certificate of the com- 
pany issued to them by the Secretary. This certificate was in point of form in accor- 
dance with the Articles of Association in as much as it bore the seal of the company 
and appeared to be signed by two Directors and counter-signed by the Secretary. 
The seal of the company was, however, affixed to it by the Secretary fraudulently 
and without authority and the signatures of the two Directors were forged by him. 
On the discovery of the fraud, the plaintiff filed a suit against the company on the 
certificate issued by the Secretary. Their Lordships held that the documents were 
forged and could not bind the company unless some official acting with bis authority 
had warranted that it was genuine. Even assuming that the Secretary might be 
taken to have impliedly warranted this, he had no còlour of authority, actual, 
usual, or apparent to do and therefore the company was not bound. Lord Lore- 
burn, L.C. in his speech observed : 

“ I cannot see upon what principle your Lordships can hold that the defendants are liable in this 
action. The forged certificate is a pure nullity. It is quite true that persons dealing with limited 
liability companies are not bound to inquire into their indoor management, and will not be affected 





1. L.R. (1906) A.C. 439. 


II] NANGUNERI CO-OP. URBAN BANK 0. ALAMELU (Venkatadri, 7.). 363 


by irregularities of which they had no notice. But this doctrine, which is well established, applies 
only to irregularities that otherwise might affect a genuine transaction. It cannot apply to a forgery.’”” 


Another noble Lord, Macnaghten said : 


“The thing put forward as the foundation of their claim is a piece of paper which purports to be a 
certificate of shares in the company. This paper is false and fraudulent from beginning to end. The 
representation of the company’s seal which appears upon it, though made by the impression of the 
real seal of the company, 1s counterfeit, and no better than a forgery. The signatures of the two 
directors which purport to authenticate the sealing are forgeries pure and simple. Every statement 
in the document isa lie. The only thing real about it is the signature of the Secretary of the company, 
who was the sole author and perpetrator of the fraud. No one would suggest that this fraudulent 
certificate could of itself give rise to any right or bind or affect the company in any way. It is not the 
company’s deed, and there is nothing to prevent the company from saying so.” z 


This case was considered on two occasions by the Court of-Appeal in Kreditbank v. 
Cassel Schenkers, Ltd.+, and South London Greyhound Race Courses Ltd. v. Wake?. In the 
former cage, a bill of exchange was signed by the manager of a company with his own 
signature under words stating that he signed on be of the company in favour of 
the payee to whom the manager was personally indebted. As it was found to be a 
forgery it was contended before the Court of Appeal that the holders were not enti- 
tled to enforce payment of them against the company. Following the principles 
laid down in Ruben’s Case,? Scrutton, L.J. observed that the doctrine that everybody 
is presumed to know the contents of registered Articles of Association did not extend 
to a forgery, a forged instrument being simply null and void. He further observed : 


“Tt seems to me clear that this document is a forgery within the language of the Forgery Act. 
It contains a false statement, namely, that the manager is acting for the company and it purports to 
bind the company. That statement is in fraud of the company, and those two elements appear to 
make the document a forgery within the Forgery Act. That being so, I feel bound by the decision 
of the House of Lords to hold that in this case it is not open to the plaintiffs to say: 


‘ This matter whether authority has or has not been delegated to Clarke, the Manchester Manager, 
is a matter of internal manag¢ment about which I need not inquire under the rule in Royal British. 
Bank v. Turquand.*” 


Atkin, L.J., also observed : 


“This is the ordinary case of a person having exercised or purported to exercise an authority 
to bind the company in fraud of the company, outside the scope of his ordinary ostensible aut hority 
Trinik To my mind, inasmuch as the act was done within the ostensible authority of the agent, the 


principal is not precluded from setting up the want of authority.” 

In South London Greyhound Race Courses Ltd. v. Waks?, the Articles of Association 
of the company required that the 

“ seal of the company shall not be affixed except by the authority of a resolution of the Board. 


of Directors and in the presence of at least one director and the Secretary, and the said one director 
and Secretary shall sign every instrument to which this seal shall be so affixed in their presence.” 


In this case the Secretary and one of the directors of the company without any autho-, 
rity of any sort or kind of the Board of Directors fraudulently affixed the company’s. 
seal on the share certificate, which they both signed, describing themselves, as in 
fact they were, as Secretary and Directors respectively of ¿the company, and dis- 
honestly issued the said certificate to the defendant. In the course of the judgment. 


Clauson, J. observed : 


“ The facts, as they have been proved before me, appear to me to bring the case directly within 
the principles laid down in Ruben v. Great Fingall Consolidated®. If I felt any doubt about it, that doubt 
would be removed by a statement of the law contained in the judgment of Atkin, L J. in Kreditbank 
Cassel v. Schenkers Lid.1 In that the case, the learned Lord Justice said: ‘But we have the authority of 
the House of Lords in Ruben’s case? for saying that the doctrine that you need not investigate whether 
or not the conditions regulating the internal management of the company have been strictly carried 
out in accordance with the articles has no application in the case of a document which is an obvious 
forgery.’ In this case the defendants are entitled to say : “These are not our bills and we are not pre- 
cluded from denying the authority of the person who purported to sign them on our behalf.’ ” 


Following these two decisions it was held that as the seal of the company was not 
affixed under the authority of the Board of Directors, the certificate was not duly 
and truly sealed on the company’s behalf, and was therefore a forgery and not bind- 





1. (1927) All. E.R. 421. 3- L.R. (1906) A.C. 439. 
2. LR. lon 1 Ch. 498. 4. (1856) RE & B. 327. 
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ing on the company, and the company was not, consequently, estopped, from deny- 
ing the validity of the certificate. The doctrine .that one need not investigate whe- 
ther or not the conditions regulating the internal management of the company have 
been strictly carried out in accordance with the articles has no application 1n the case 
of a document which is an obvious forgery. 


Mr. Champakesa Ayyangar, the learned counsel for the respondent argued that 
the Seretary in the instant case had authority to receive the fixed deposits and every 
act done by him in the course of his employment would bind the bank. He drew our 
attention to a case decided in our High Court by Gentle, J. Mathias v. 
Kilacheri Agricultural Co-operative Bank’. The facts in that case are: the plaintiff’s 
association used to make deposits with the defendant bank through its Secretary. 
In the course of their dealings the Secretary of the bank received fixed deposits even 
outside the bank premises and used to issue fixed deposit receipts. It was contended 
by the bank that the Secretary had authority to receive the deposits only at the bank 
premises buf as he received the deposits outside the bank premises his conduct in 
receiving the money and his act in giving the fixed deposit receipt was outside the 
scope of his authority. But this was negatived. Gentle, J., observed : 

“ It is not contended that the Secretary and Treasurer had no authority to receive money and 
to receive fixed deposit and that he was not their agent so to do and it was not in the course of his 
employment so to act. Every act done by an agent in the course of his employment on behalf of his 

rincipal and within the apparent scope of his authority binds the principal, unless the agent is in 
fact unauthorised to do that particular act and the person with whom he is dealing is aware that 
the agent in doing as he does is exceeding the authority given by the principal.” 

The learned counsel for the respondent also cited Lloyd v. Grace Smith and Co.,?, 
where the managing clerk of a firm of solicitors in England was authorised to receive 
deeds and carry through sales and conveyances. In the course of his employment he 
received a mortgage deed from a widow which was bequeathed to her with instruc- 
tions to dispose of the same and give the proceeds to her. The managing clerk tak- 
ing advantage of his position and opportunity, took two documents from her autho- 
rising him to transfer the mortgage deed to himself purporting to be in consideration 
of the money paid to her. He also gave her a receipt for her deeds in his own name. 
When the fraud was discovered she commenced an action against the company where 
the managing clerk was employed. The House of Lords held when the managing 
clerk had authority to receive the deeds, to issue receipt, and to deal with the 
transactions and to do the conveyances, he was acting within the scope of his 
authority and a third party dealing in good faith with sucha managing clerk 
who has apparent authority binds the company. 


All these cases cited above established two principles. One is that the well 
established principle that strangers are entitled to assume that all things connected 
in the transactions and pertaining to the internal management of the company have 
been validly done has no application to fraud and forged instruments, as forged 
instruments are simply null and void. The other principle is: A secretary is a 
mere servant. His position is that he has to do what he is told and no person can 
assume that he has any authority to represent anything at all. If the secretary is 
shown to have either express authority to perform certain acts or implied authority 
by a course of dealing the company would be liable. In other words, if he is 
acting within the scope of his authority, the actions of the secretary will bind the 
company, even if done tortiously or fraudulently and even though they enure not 
for the company’s benefit but for the secretary himself. 


These established rules and principles will equally apply whether in the Law 
of Agency, or in the Law of Master and Servant. 

In Gower’s Modern Company Law at page 157, the learned author has put 
the whole proposition of law in a nutshell thus : 


“ Ifa document purporting to be sealed by or signed on behalf ofthe company is proved to be 
forgery, it does not bind the company. But the company may be estopped from disclaiming the 
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document as a forgery if it has been put forward as genuine by an official acting within his actual, 
usual, or apparent authority and if a transaction is binding on the company under the foregoing 
ae the company will be liable notwithstanding that the official has acted fraudulently or committ 
orgery.”” `, 
Similarly, Bowstead in his well known book ‘A Digest of the Law of Agency ” has 
stated under Article 82: se 

“ No principal is bound by any act of his agent which is not done within the agent’s actua 
or implied authority unless the principal in fact authorised the agent to do the particular act.” -- 

In Smith’s “Law of Master and Servant ”, the learned author states the rule 
thus at page 229: 


“ A person may be liable for a fraud committed by his agent or servant, if the agent or servant 
committed it while acting within the scope of his authority, while doing, and purporting to do, some- 
thing on behalf of his employer although in doing it he commits a wrong which his employer neither 
sanctioned norintended. But if the agent or servant is not acting or purporting to act for his employer, 
the fraud cannot be treated as the fraud of the employer.” i 


Now we have to consider whether in the light of the above principles the Bank 
is liable. According to the bye-laws of the bank, in the case of non-mem’ ers, de- 
posit receipts should be issued by atleast four members of the Board of Directors of 
whom the President shall be one. The respondent is not a member of this Qo- 
operative Urban Bank. The Secretary was not a director at any time. Though 
it was brought to our notice that subsequently bye-law 25 was amended thereby 
authorising the Secretary along with 4 members of the Board of Directors to issue 
deposit receipts, there is nothing on record to show that after the amendment 
the Secretary was co-opted as a director or appointed as a director of 
the petitioner-bank. We do not know whether the bye-law was amended either 
before or after the suit. Therefore, according to the bye-laws of the Bank, the 
Secretary has no right nor even apparent authority nor ostensible authority to issue 
fixed deposit receipts to a non-member. The fact that the deposit receiptis in the proper 
form and delivered by the Secretary in the ordinary course of duty does not operate 
as a representation of genuineness and estop the hank from denying its validity. 
‘The directors of the bank do not hold to the depositors the duty of adopting unusual 
precautions to discover whether or not such employees or agents are doing their duty 
or perpetrating frauds. In any event, the Secretary i: not authorised or empowercd 
to issue deposit receipts as per the provisions of the bye-laws framed by the petition-r 
bank. While issuing the fixed deposit receipts to the respondent, the Secretary is 
not acting within his authority or in the course of his employment or within the 
scope of his agency. The Secretary in this case exercised or purported to exercise 
an authority to bind the bank by committing a fraud and thereby he acted outside 
the scope of his ordinary ostensible authority. When he has no such authority, 
the deposit receipt signed by him is only a waste paper. Further, he has forged the 
signature of the directors and thereby committed a fraudulent act. Certainly the 
fraudulent act of the Secretary of the bank would not bind the bank. Though the 
learned District Munsif gave a finding that the fixed deposit receipts were not genu- 

ine, still he was of the view that as the ‘Secretary was authorised to receive 
the money, the petitioner-bank should be held responsible. We think that this is 
not a correct view according to law and according to the bye-laws of the bank. We 
hold that the fixed deposit receipts bearing No. 1293 for a sum of Rs. 2,300 and No. 
1192 for a sum of Rs. 550 issued by the Secretary are not valid receipts and they are 
not binding on the petitioner-bank. The learned District Munsif has also given a 
finding that in any event the bank is liable to pay interest for the fixed deposit of 
Rs. 1,000 as found in the’ account books of the bank under the heading F.D. No. 

1293 dated 24th January, 1955. We agree with him. 
In the result, we set aside the judgment and decree of the learned District 


Munsif and declare that the plaintiff is entitled to interest on the fixed deposit o 
Rs. 1,000 above referred to. The suit is otherwise dismissed. No costs. 


P.R.N, ——— Petition allowed and decree set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 
Kaliappan s/o. Konayan e. Petitioner* 


v. 

Kaliappan and others .» Respondents. 

Criminal Procedure Code (V of 1898), section 342—Applicabilityp—Summons case—Procedure—Examina- 
tion of defence witnesses without questioning ths pri or 
“In asummons case the Magistrate is not called upon mandatority by any’provision of the Criminal 
Procedure Code (V of 1898) to question the accused either generally or on any facts ap ing in the 
evidence against him after the prosecution witnesses are examined and before the defence witnesses 
are called and the latter part of section 342 (1) of the Code which is mandatory in its scope applies 
only to warrant cases and not to summons cases, 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the District Magis- 
trate (F), salem in C.A. No. 645 of 1960 (C.Q. No. 1328 of 1960) on the file of the _ 
Court of the Sub-Magistrate, Dharmapuri). 

Fyzee Mohamood, for Petitioner in Cr.R.C. No. 1095 of 1960 and for Respondent 
in Cr.R.C. No. 1200 of 1960. . 

G. Gopalaswami and V. Gopinathan, for Respondents in Cr.R.C. No. 1095 of 
1960 and for Petitioners in Cr.R.C. No. 1200 of 1960. 


M..Narayanaswami, for the Public Prosecutor on behalf of the State in both the 
cases. 

The Court made the following 

Orver.—What has happened in this case is that the learned District Magis- 
trate of Salem in hearing an appeal preferred against convictions under sections 323 
and 447, Indian Penal Code, set aside the convictions and sentences and remanded 
the case for fresh trial. This in his opinion became necessary for the reason that 
a grave illegality had been committed in the trial of the case and that the trial Magis- 
trate had followed a procedure which was not warranted by law. He thought that 
the Magistrate, after finishing examination of four prosecution witnesses, immedia- 
tely examined two defence witnesses without questioning the accused under section 
342, Criminal Procedure Code and that the failure of the Magistrate to question 
the accused under section 342, Criminal Procedure Code, vitiated the convictions. 
It seems to me that in coming to this conclusion the learned District Magistrate 
was wholly in error. That this was a summons case must have been perfectly 
obvious and though section 342, Criminal Procedure Code in the enabling part 
of that provision would apply equally to a summons case, the Magistrate is not 
called upon mandatorily by any provision of the Code to question the accused either 
generally or on any facts appearing in the evidence against him after the prosecution 
witnesses are examined and before the defence witnesses are called. The latter 
part of section 342 (1) which is mandatory in its scope clearly applies to warrant 
cases , that is, cases triable under the warrant procedure. The framing of the charge 
and the questioning of the accused before the charge is framed takes place on the 
first appearance of the accused before the Magistrate in the case of summons cases. 
This is so provided for by section 242, Criminal Procedure Code. Consequently, 
there does not appear to be any need for the examination of the accused in the manner 
set out in section 342 in the trial of a summons case. When that is not contemplated 
by the Code, the District Magistrate was clearly in error in thinking that the trial 
was vitiated by the non-examination of the accused under that provision of the law. 

It has been argued, on hehalf of the third accused in particular, that when 
the question was put to him under section 342, what he stated was that when he 
went alone to Moolakkadu, the complainant who was ploughing, came; and he and 
his men beat him (the 3rd accused). It is stated by the learned counsel that there 
was another counter-case is connection with this alleged beating. It is suggested 
ee 


* Cri. R.C. Nos. 1095 and 1200 of 1960. 12th October, 1960. 
Crl, R. P. Nos. 1064 and 1169 of 1960. (goth Asvina, 1882, Saka.) 
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that more particularly for the reason that the question put by the Magistrate to 
these accused persons did not specifically draw their attention to the alleged offence 
under section 447, in the special circumstances relating to the third accused, it 
-would have been proper for the Magistrate to have questioned him in this regard 
drawing his attention to the allegation that the offence of criminal trespass was 
also being charged against him. It may also be mentioned that after the close of 
the examination of the witnesses on both sides, the first accused was also generally 
questioned, more particularly with regard to the factum of possession of the land in 
dispute. Apparently, the trial Magistrate wanted to clear up any doubts on the 
‘question of criminal trespass. The learned counsel accordingly argues that the other 
accused, particularly, the third accused should also have been questioned in this 
‘connection. “i 


As far as I can see, the question that has been put to all these accused, though 
it mentions section 323, clearly specifies that these accused persons entered upon 
the land in possession of P.W. 1 and beat him. The fact that section 447 or the 
offence of criminal trespass is not in so many words specified does not matter. This 
ore also has been brought to the notice of the accused and that to my mind is 

cient. 


In the view that I have taken that the trial has not been vitiated by the non- 
examination of the accused in the manner required by section 342, Criminal Pro- 
cedure Code, it follows that the order of the District Magistrate setting aside the 
conviction and remanding the case for fresh trial is incorrect. That order is set 
aside. The appeal is, therefore, directed to be restored to file and heard on mertis 


Cr.R.C. No. 1200 of 1960. 
There is no need to interfere. 
K.L.B. — Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VEERASWAMI. 
Mannankatti Ammal .. Appellant* 
v. 
Vaiyapuri Udayar and others .« Respondents. 
Contract Act (IX of 1872), section 16—Burdsn of proof—Undue mfluence—Inference from circumstances— 
Ssttlement desd ın favour of person standing in close and fiduciary relationship—Validity—Onus. 


Normally it would be for the person who pleads undue influence to establish that fact. But where 
confidential relations exist between the parties, those standing in such relations are not entitled to 
hold benefit unless they can show that the party who has conferred the benefit had competent and - 
independent advice. ere the relations between a donor and donee or settlor and settlee have 
at, or shortly before the execution of the gift or settlement been such as to raise a resumption that 
the donee or settlee had influence over the donor or settlor, the Court would set aside the voluntary 
gift or settlement unless it is proved to its satisfaction that in fact the gift or settlement was the . 
spontaneous act of the donor or settlor acting under circumstances which enabled him to freely exercise 
his independent will and mind. 


Appeal against the Decree of the Court of the Subordinate Judge, Cuddalore, 
in Appeal Suit No. 246 of 1955 preferred against the Decree of the Court of the Dis- 
trict Munsif of Kallakurichi in Original Suit No. 117 of 1954. 


K. S. Naidu for Appellant. 
T. M. Krishnaswami Ayyar, for Respondents. 


The Court delivered the following : 


Jupcmenr.—The question in this appeal is whether the settlement deed exe- 
cuted by the rst defendant on August 29, 1959 is binding on him. Both the Courts 
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below held that it was not. The plaintiff, who on the strength of the settlement 
sought and failed to obtain a declaration of her title to and injunction in respect of 
the suit properties, has come up to this Court in Second Appeal. 


The plaintiff is the elder sister of the first defendant. Their father and the 
plaintiff’s husband had died years ago. It is in evidence that the plaintiff was 
living with the first defendant for 20 years past managing his properties. She 
brought him up practically from his young age, and got him also married. The first 
defendant’s wife, the second defendant, is said to have contracted leprosy about four 
years prior to the settlement deed and at the time of its execution she had a daughter 
and another child inthe womb. Six months after the settlement deed, the second 
defendant was delivered of a female child. The settlement deed was executed by 
the first defendant at Chidambaram where it was registered. The ‘A?’ schedule 
properties, which consisted of the bulk of the properties owned by the first defendant, 
were settled by him absolutely on the plaintiff. The remaining properties were 
settled by him on the second defendant for life with the remainder to the first de- 
fendant’s daughter Neelavathi absolutely. There was a further provision that if 
Neelavathi predeceased her mother, the B schedule properties should he taken by 
the plaintiff herself absolutely. The settlement deed recited that pursuant thereto, 
the first defendant had delivered possession of A schedule properties to the plaintiff. 
Then came a provision which stated that since the second defendant was living with 
the first defendant and that though he had handed over the B schedule properties 
to her, she was bound to maintain him during his lifetime. The reason for the 
execution of the settlement deed was mentioned to be that A and B schedule pro- 
perties had been acquired by the joint exertions of the first defendant’s father and 
the husband of the plaintiff. An additional reason, as stated in the settlement 
deed, was that as the second defendant was suffering from a skin disease, the first 
defendant might not be able to get any male child by her. 


According to the plaintiff, the first defendant had been instigated by 
Duraiswami Odayar and Appavoo. Pillai, who have given evidence on her side, 
to question the title of the plaintiff to the suit properties under the settlement deed 
and the first defendant, as a result, was attempting to trespass upon them. She, 
therefore, sought for a declaration of her title to and for an injunction restraining 
the first defendant from interfering with her possession of the properties. Both the 
defendants resisted the suit on various grounds. The first defendant denied having 
executed the settlement deed in favour of the plaintiff and averred that the plaintiff’s 
son and one Kuppuswami Odayan took him to different places presumably for con- 
sultation in connection with his wife’s skin disease and while at Chidambaram. 
they procured a document from him the contents and nature of which he never 
agreed to. The first defendant maintained that the settlement deed was a fraudulent 
document got from him taking advantage of the confidential relationship and his 
mental weakness. According to him, he came to know only later that what he 
had been made to execute, was asettlement deed. The second defendant, while 
supporting the case of the first defendant further pleaded thatthe first defendant was 
not a normal man, that he did not know the distinction between good and bad, that 
he had been simply obeying the orders of the plaintiff all along, who was managing 
the properties right through and that, in the circumstances, the settlement was not 
executed by the first defendant with his free consent but was executed as a result 
of fraud and undue influence. 


In the light of the findings of both the Courts below, it is now common ground 
that the plaintiff, as a matter of fact was, in management of the properties covered 
by the settlement deed for over 20 years prior to the suit and that she brought up 
the first defendant after the death of his father and got him married. He was 
practically a do-little, leaving the entire Taponnbiy of managing his properties 
to the plaintiff. In fact, both the Courts Felow have recorded their impression that 
a look at the first defendant was enough to show that he was not in a osition to 
manage and look after his lands. The second defendant was afficted by leprosy 
and she had a minor daughter when the settlement deed was executed and another 
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daughter was born to her six months after its execution. The findings of both 
the Courts below were also that the settlement deed wasexecuted by the first defen- 
dant at Chidambaram after he had been taken from place to place by the 
plaintiff’s son and one Kuppuswami. The lower appellate Court went so far even 
to say that the first defendant was mentally imbecile. In the light of those 
circumstances both the Courts were inclined to think that the settlement deed was 
got executed by undue influence, misrepresentation, fraud and deceit. The Courts 
below derived further support for their view by reference to the extent and nature 
of the dispositions themselvesin the settlement decd. The settlement deed reserved 
nothing for the first defendant who had completely denuded himself of all his 
properties ty executing it. More than that, the bulk of the properties were given 
the plaintiff absolutely. In the event of the first defendant’s first daughter pre- 
deceasing her mother, even the remaining properties, covered by the B schedule to 
the settlement should be taken by the plaintiff absolutely. The second daughter 
was at the time of the execution of the settlement deed in the womb of her mother 
and the child was actually born six months after its execution. Nevertheless no 
provision was made for the child to be born. In addition the reasons given for the 
execution of the settlement deed were, as a matter of fact, found to be not true. Both 
the Courts below have found that the properties were not the joint acquisitions of 
the first defendant’s father and the husband of the plaintiff. Another recital in the 
settlement deed, as already noticed, was that because the first defendant had no hope 
of getting a son by the second defendant he was executing the settlement deed. But 
this reason evidently appeared to be not quite true because the first defendant must 
have known that the second defendant was pregnant at the time. These 
circumstances, according to the Courts, below, provided additional grounds for: 
not upholding the settlement. 


Sri K. S. Naidu, the learned counsel for the appellant, pressed before me that 
although the defendants came to Court with a specific case that the settlement was 
vitiated by undue influence, actually in the evidence of the first defendant his case 
was that he executed the settlement deed under the belief that it was a power of 
attorney. The learned counsel further contended that even in respect of the case 
of undue infleunce there was absolutely no evidence in support ofit. It was argued 
that it was for the first defendant who challenged the settlement on the ground of 
undue influence to establish that fact. On the other hand, the contention of Sri 
T. M. Krishnaswami Ayyar, the learned counsel for respondents 1 to 3, was that’ 
having regard to the position and relationship of the plaintiff and the first defendant 
and also to the fact that the first defendant was more or less a ward of the plaintiff 
who had brought him up and got him married, and that she was in management 
of his properties for over 20 years prior to suit, a presumption of undue influence 
arose and that in the circumstances it was for the plaintiff to establish that the first 
defendant had executed the settlement deed voluntarily and with a free mind. 


It is no doubt true, as contended by Sri K. S. Naidu, that the first defendant 
changed his version when giving evidence, from undue influence to misrepresenta- 
tion. It is also true that the lower appellate Court was not quite right in thinking 
that the first defendant was mentally imbecile. The lower appellate Court formed 
that impression because in its opinion the trial Court was convinced about it by a. 
look at the first defendant. Sri K. S. Naidu contended that a reading of the first 
defendant’s evidence would show that he was far from mentally imbecile. Sri 
T. M. Krishnaswami Ayyar did not support the observation of the lower appellate 
Court that the first defendant was mentally imbecile. But the fact remains that 
his mental condition had to be assessed in the setting of the entire circumstances. 
Viewed in that manner, it appears to me that the first defendant was certainly under 
the influence of the plaintiff who did everything for him both in respect of his. 
personal welfare and also of his properties, for long years. Sri K. 5. Naidu 
adverted to the observations of the lower appellate Court that no provision was 
made for the maintenance of the first defendant and contended that this was entirely 
wrong. I do not entirely agree with him. The only provision made in the settle-- 
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ment deed is that during the lifetime of the second defendant she should maintain 
the first defendant. What was to happen, to the maintenance of the first defendant 
if the second defendant pre-deceased him, was not mentioned. Although Sri K.. S. 
Naidu criticised the observation of the lower appellate Court, it was also right in 
making it that no provision was made in the settlement deed for any child to be 
born to the second defendant after its execution. It was pointed out by the learned 
counsel for the appellant that practically there was no evidence on the side of the 
defendants in support of their case of undue influence. But the question is whether 
in the circumstances of this case it was for them to establish that the settlement was 
vitiated by undue influence. 


Normally it would be for the person who pleads undue influence to establish 
the fact. But in this case, as contended by Sri T. M. Krishnaswami Ayyar, the 
circumstances in which the settlement deed was executed appear to be such as give 
rise to a presumption of undue influence. In support of his contention, the learned 
counsel for respondents 1 to 3, relied on a number of authorities. But it is only 
necessary to notice a few of them. Narayana Doss Balakrishna Doss v. Buchraj Chordia 
Sowcar1, was a case in which at the instance of his maternal uncle the nephew exe- 
cuted a mortgage in favour of a third party. It was established in that case that 
the maternal uncle was constituted a trustee of the properties of the nephew and 
while being in such a confidential relationship, he prevailed upon the nephew to 
execute a mortgage. It was also found that the mortgagee was not unaware of the 
influence of the maternal uncle over his nephew. In those circumstances, 
Venkatasubba Rao, J., was of the view that it was for the mortgagee to establish 
that the mortgage was a fair and independent transaction. In the course of his 
judgment the learned Judge referred to various English cases decided by the Court 
of Chancery and formulated the principle that 

“where confidential relations exist those standing in such relations cannot entitle themselves 
to hold benefits unless they can show that the persons who have conferred the benefits had com- 
petent and independent advice.” i 
In Inche Noriah binte Mohamed Tahir v. Shaik Allie bin omar bin Abdullah 
Bahashuan?, the Privy Council held that where the relations between the 
donor and donee had at or shortly before the execution of the gift been such as to 
raise a presumption that the donee had influence over the donor, the Gourt should 
set aside the voluntary gift, unless it was proved that in fact the gift was the 
‘spontaneous act of the donor acting under circumstances which enabled him to 
exercise an independent will and which justified the Court in holding that the gift 
was the result of a free exercise of the donor’s will. In that case the appellant 
before the Privy Council sued to set aside a deed of gift of substantially all her pro- 
perties executed by her in favour of the respondent, a nephew by marriage of the 
appellant. It was found that the appellant was wholly illiterate and was a feeble 
old woman unable to leave the house, relying entirely upon the respondent for 
everything and leaving the management of her affairs to him so that she had no 
knowledge of her own affairs. The circumstances showed that the appellant was 
totally and completely in the respondent’s hands. The Privy Council was of the 
view that the relations between the appellant and the respondent were amply 
sufficient to raise the pressumption of the influence of the respondent over the 
appellant and to render it incumbent upon him to prove that the gift was the 
spontaneous act of the appellant acting under circumstances which enabled her to 
exercise an independent will and which justified the Gourt in holding that the gift 
was the result of the free exercise of her will. The Privy Council referred to tne 
decision in Allcard v. Skinner®, and quoted the follwing observations of Lord 
Justice Cotton as containing the principles which should govern such a case: 

“ The question is : Does the case fall within the principles laid down by the decisions of the Court 


of Chancery in ing aside voluntary gifts executed by parties who at the time were under such 
influence as, in the opinion of the Court, enabled the donor afterwards to set the gift aside ? These 
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decisions may be divided into two classes : first, where the Court has been satisfied that the gift was 
the result of influence expressly used by the donee for the purpose ; secondly, where the relations 
between the donor and donee have at or shortly before the execution of the gift been such as to 
raise a presumption that the donee had influence over the donor. In sucha case the Court sets 
aside the voluntary gift, unless it is proved that in fact the gift was the spontaneous act of the donor 
acting under circumstances which enabled him to exercise an independent will and which justify 
the Court in holding that the gift was the result of a free exercise of the donor’s will. The first class 
of cases may be considered as d ding on the principle that no one shall be allowed to retain any 
benefit arising from his own fraud or wrongful act. In the second class of cases, the Gourt interferes, 
not on the ground that any wrongful act bas in fact been committed by the donee, but on the ground 
of public policy, and to prevent the relations which existed between the parties and the influence 
arising therefrom being abused.” 

Tungabai Bhratar v. Yeshwant Dinkar!, which was also a case decided by the Privy 
Council was one in which a wife executed a mortgage in favour of a third party 
securing the debt of her husband. In dealing with the transaction, Lord Goddard 
observed : 

“Tt would certainly not be true to say that there is a presumption in every case where a wife 
confers a benefit on her husband without consideration. Equally it is not necesasry in order to establish 
the presumpption that the parties should stand in some particular category of relationship to each 
other.” 

‘The Noble Lord while dealing with the manner in which the High Court had 
approached the question said : 

“Tt is unnecessary to decide whether there was actual fraud by the husband ; it is enough to 

show that the wife was acting under this influence and not as a free agent.” 
Rama Patter v. Lingappa Gounder®, was also a case of undue influence in which too a 
third party was involved. The leamed Judges while repelling an argument to 
the contrary, held that the principles followed by the Courts of Equity m England 
dealing with similar transactions were equally applicable in this country. One 
other case that may be noticed is the recent one in Abdul Malick Sahib v. Muhammed 
Yousuf Sahib®, It was there held that transactions in the nature of a bounty from 
a child to a parent were in equity looked upon with caution by Courts and it was 
the duty of the donee to prove that the gift was the result of free exercise of 
independent will and the Court should be satisfied that the donor was acting 
independently without any influence from the donee. It was there further pointed 
out that the mere existence of the fiduciary relationship, of parent and child 
‘between the donee and the donor raised a presumption of undue influence and it 
was on the donee to rebut the presumption. 


An examination of the above cases would show that they fall under three classes : 
(1) Where a donee by exercising undue influence gets a gift executed in 
his favour ; (2) Where the donee being in a confidential relationship with the 
donor gets a benefit in the form of a gift from the donor without the donee actually 
exercising any fraud or undue influence ; and (3) where a document is executed 
in favour of a third party at the instance of a person who is in a position to dominate 
the will of or in a confidential relationship with the executant. Narayana Doss 
Balakrishna Doss w. Buchraj Chordia Sowcar,* Tungabai Bhratar vw. Yeshwant Dinkar! and 
Rama Patter v. Lingappa Gounder?, were cases falling under the third class where a 
third party was involved, which is not the position here. The instant case will not 
fall under class (1) either, because there is no evidence in this case of the plaintiff 
herself having exercised any undue influence over the first defendant. But it seems 
to me that this will come under the second class above mentioned, which 
corresponds with the second class of cases noticed by Lord Justice Cotton in Allcard 
v. Skinner’ ; Mohamed Tahir’s case®, was of this type, and so too Abdul Malik Saheb v. 
Md. Yousuf Sahib”. . 

In this case, the circumstances already mentioned clearly point to the fact that 
the first defendant was subject to the control of the plaintiff. She was completely 
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in charge of the first defendant’s properties and in management thereof. She brought 
him up and got him married. There is no evidence of the first defendant 
having at any time interfered with the plaintiff’s management. There is also 
evidence that the first defendant was simply obeying the plaintiff. It seems to me 
that these circumstances raise a presumption that the settlement was not the result 
of the free will of the first defendant. The nature of the disposition also strengthens 
that conclusion. No transaction can be more improvident on the part of the first 
defendant than the settlement in question. He denuded himself of all the properties 
and made little provision even for his own maintenance in the event of the second 
defendant pre-deceasing him. He gave more than the bulk of the properties to his: 
sister and even the other properties covered by the settlement were to go to her 
absolutely on the happening of a certain event. What is more strikingly strange 
than all these is the fact that, although the first defendant must have known that 
the second daughter of his was then in the womb the settlement deed made no 
provision whatever for her. One of the reasons for executing the settlement was 
the fear on the part of the first defendant that he would not get a male child at 
all by the second defendant. This ex facie appears to me to be equally strange 
because as a fact the second defendant was enceinte at the time of the execution 
of the settlement. In the light of these circumstances, therefore, I consider that 
it was entirely for the plaintiff to establish that the settlement deed was executed 
by the first defendant of his own free will and with independent advice. 

Both the Courts below felt that all was not well with the settlement deed. In 
the background of things, they thought that the settlement deed must have been 
obtained not with the free will and consent of the first defendant. In any case, the 
Courts below were not satisfied that the plaintiff had established that the settle- 
ment was a fair transaction. Having regard to all the facts and circumstances, 
I do not feel persuaded to disturb the conclusion of both the Courts below. 


The Second Appeal fails and is dismissed with costs. No leave. 
P.R.N. — Appeal dismissed. 
Leave refused. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 

PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN. 

Khan Bahadur C. K. Mammad Keyi, Tellicherry .. Petitioner* 
D. 

The Assistant Controller, Estate Duty-cum-Income-tax Circle, 
Coimbatore. .. Respondent. 


Estate Duty Act (XXXIV of 1953), sections 5,6, 7 (1) and 29(2 iapbicatiiy Mopak Tarwad governed” 
by Marumakkathayam Law registered as impartıble under section 21 of oplah-Marumakkathayam Act (Madras 
Act (XVIL of 1939)—Rignt of member of taiwad—lf “ interest ” passing on death of member—Interpretation 
of Statutes—" Including "—Meaning of—Madras High Court-fees Rules, 1956, Rule 16—Applicability to- 
proceedings under Article 226 of the Constitution of India (1950). 

A Moplah tarwad governed by the Marummakkathayam Law of Inheritance, whether it is 
impartible ty custom or statute, ¢.g., by an order under section 21 of the Moplah Marumakkathayam 
Act (Madras Act XVII of 1939), is clearly brought within the scope of section 7 (1) of the Estate 
Duty Act, though sections 5 and 6 of the Act may not apply. When a female member ofsuch a Moplah 
tarwad registered as impartible dies, section 7 (1) of the Estate Duty Act does certainly apply. It is 
immaterial to whom the terest of the deceased person passes. "he cessor of the interest of the 
deceased leads to the accrual of a benefit to the other surviving members and therefore section 7 (1) 
of the Actis attracted. It cannot be said that there is no enlargement of the rights of the other members 
of the tarwad. 


Section 39 (2) of the Act is ceitamly comprehensive enough to include a Mahomedan tarwad 
governed by the Marumakkathayam rule of inheritance. The right which a member of the tarwad 
possesses is undoubtedly an interest in property, within the meaning of section 7 (1). This interest 
which is a tangible one cannot be held to reduce itself to nothing by reason of the death of the member 
concerned. The cessor of that interest must necessarily enlarge the interests of the remaining members 
of the family and must therefore result in the conclusion that a benefit does arise to the other members. 
of the family. 
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Manikath Ammani Ammal v. Padmanabha Menon, (191 1) 35 M.L.J. 509 and I.L.R. 41 Mad. 1075; 
Govindan v. Kannappan, (1936) 71 M.L.J. 514, reled on. 


The word “ including ” in section 7 (1) (as in the case of any statute) cannot be read as a term 
.of limitation or precise definition ; it includes matters thereafter mentioned ; in other words it is a 
word of enlargement rather than restriction. 


Case-law reveiwed. 

Rule 16 of Order 5 of the Madras High Court-fee Rules, 1956, would govern proceedings unde 
Article 226 of the Constitution. There is nothing in the Rules framed to regulate proceedings under 
Artice 226, inconsistent with rule 16 of Order 5. The High Court has, therefore, jurisdiction 
to fix a fee higher than Rs. 250 refered to in rule 7 (2 of the rules governing proceedings under 
Article 226. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiotrari calling for the records relating to the 
order, dated 4th January, 1957, in G.I. No. K./6/KZD on the file of the Assistant 
Controller, Estate Duty-cum-Income-tax Circle, Coimbatore and quash the said 
Order. 


M. K. Nambiar and K. K. Venugopal, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) for C. S. Rama Rao Sahib, 
Special Counsel for Income-tax, for Respondent. 


The Order of the Court was made by 


Srinivasan, 7.—This petition seeking a writ of certiorari arises under the following 
circumstances. The petitioner is the Karnavan and manager of an impartible 
taward governed by the Moplah Marumakattayam Act (Madras Act XVII of 
1939). In January, 1956, the Income-tax Officer, Tellicherry, called upon the 

etitioner to furnish him with particulars of the estate of the late Chowakkaran 

eloth Kunhamina. The petitionr informed the Income-tax Officer that the 
late Kunhamina, who was a member of the tarwad, had no assets whatsoever and 
had no estate belonging to her which devolved on any other person. In this letter, 
the petitioner stated that the tarwad had been registered under section 21 of Madras 
Act (XVII of 1939), with the result that the late Kunhamina as well as other 
members of the tarwad had no right to claim a share in the tarwad properties. 
Thereupon, the Assistant Controller of Estate Duty called upon the petitioner to 
produce the record relating to the registration of the tarwad as impartible. This 
was apparently done. ‘Thereafter, the Assistant Controller, seeking to examine 
the contention that on the death of a member of a tarwad registered as impartible, 
as stated above, no share in the tarwad properties passed to any other member, 
posted the case for hearing and directed the petitioner to appear before him. Owing 
to various reasons an enquiry was not conducted, and finally, on 4th January, 1957, 
the Assistant Controller wrote to the petitioner to this effect : 

“ I am not prepared to accept your contention that in the circumstances stated by you the deceased. 
was not entitled to a share in the tawad properties at the time of her death. Even though the 
tarwad was registered as impartible estate under the provisions of the Moplah Marumakkattaym Act, 
it cannot be said that the members of the tarwad were deprived of their shares in the tarwad pro- 


perties for ever........ The share of the deceased in the tarwad properties will therefore be liable 
to estate duty as interest ceasing on death under section 7 of the Estate Duty Act.” 


“ Herewith two forms of E.D. 1 are enclosed which may be duly filled in and returned to this 
office on or before goth January, 1957.--+-+--eeeeeeee 22 
E.D. 1 form referred to purports to be a form of declaration to be subscribed to by the 
person making the return admitting the fact that the deceased had certain proper- 
ties which passed on death and furnisheing particulars thereof. 


Upon this direction of the Assistant Controller, the petitioner has come to this 
Court ori ee issue of a writ of certiorari claiming that the decision of the Assistant 
Controller, t the share of the deceased in the tarwad properties will be Hable to 
estate duty under section 7 of the Act, is totally without jurisdiction, illegal and un- 
justifiable, and that the reasons on which the Assistant Controller came to this con- 
clusion are patent errors of law on the face of the order. 
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In the counter-affidavit filed by the Department, after setting out the reasons 
which led the Assistant Controller to come to the conclusion that is now challenged, 
it was stated that the petitionis premature, as, except for the issue of the notice 
calling for a return, no proceedings have been taken, nor the assessment completed. 
on the petitioner. 


When the petition first came up for hearing, the petitioner urged that the Assis- 
tant Controller had decided, and decided the issue ex parte, that the deceased had a 
share in the tarwad properties, and that that share had passed on her death to the 

iving members of the tarwad. The contention of the Department was that 
nothing had really been ‘decided’ despite the apparent tenor of the letter, dated 
4th January, 1957. A memorandum was filed into Court offering to withdraw-the 
letter, dated 4th January, 1957; and the Department claimed that it should be left 
free to decide whether estate duty was payable either on the basis of section 5 or on 
the basis of section 7 of the Eastate Duty Act. The learned counsel for the petitioner 
contended that no estate duty was payable under the terms of the Act, and that 
though it was a writ of certiorari that had been asked for, the main question at issue 
should be decided by the Court, and that if the petitioner’s contention was upheld, 
a writ of prohibition should issue to restrain the respondent from taking any further 
proceedings under the Act. 

The contention of the petitioner broadly stated is that the incident upon which 
duty becomes chargeable under the Act, viz., the passing of property on the death of 
a person dying after the commencement of this Act, has not happened in this case. 
It is claimed that Kunhamina was only a member of a Moplah tarwad which, besides 
being impartiable under the Marumakkattayam Law governing such tarwards, has 
been specifically made impartible by an order of the Collector made under section 20 
(1) of the Moplah Marumakkathayam Act (Madras Act XVII of 1939). A member 
of a Moplah tarwad governed by the Marukakathyam Law was at no time entitled’ 
to partition as a matter of right, and that position has been statutorily confirmed in 
certain proceedings taken by the members of the tarwad in this particular case under 
the above-said Act. The claim proceeds that the late Kunhamina according} 
never posessed a share in the properties, either factual or notional a share which 
could pass on her death to other persons. The next argument is that no member of a 
tarwad is competent to dispose of the tarwad property. On these contentions the 
applicability of section 5 or section 6 of the Estates Duty Act is questioned. Coming 
to section 7 which deals with interests ceasing on death, the contention of the learned 
counsel for the petitioner is that a close examination of this provision would show that 
it is applicable only to Hindu families and that a Mohammadan family governed by 
the thayam Law is not brought within the scope of this section. Having 
briefly stated the contentions, we shall next proceed to examine them in some 


detail. 


It is desirable at the outset to ascertain more precisely what the incidents of a 
family governed by the Marumakkathyam Law are. It is well known that there 
were both Hindu and Mohammadan families on the West Coast governed by this. 
law. In the Treatise on Malabar and Aliyasantha Law by Sundaram Iyer, the cons- 
titution of and the incidents relating to the joint family governed by the Marumak- 
kathayam Law have been set out as below. The joint family in a Marumakkathayam. 
Nair tarwad consists of a mother and her male and female children and the children 
of those female children and soon. The issue of the male children do not belong to 
their tarwad but to the tarwad of their consorts. Thg property belonging to the 
tarwad is the property of the males and females that compose it. Its affairs are 
administered by one of those persons, usually the eldest male, called the Karnavan. 
The individual members are not entitled to enforce a partition, but a partition may 
be effected by common consent. The rights of the junior members are stated to be: 
(x) if male, to succeed to management in their turn; (2) to be maintained at the 
house ; (3) to object toan improper alienation or administration of the family 
property ; (4) to see that the property is duly conserved ; (5) to bar adoption ; and 
(6) to get a share at any partition that may take place. These are what may be 


TIJ MAMMAD KEYI U. ASST. CONTROLLER, ESTATE DUTY (Srinivasan, F.). 375 


called the effective rights. Otherwise every one is a proprietor and has equal rights. 
It is accordingly claimed that a tarwad governed by the Marumakkathayam Law was 
generally speaking impartible in the sense that unless all the members agreed thereto, 
a partition of the tarwad properties could not take place. Madras Act (XVII of 1939) 
for the first time gave a right to any individual member of a Moplah tarwad to claim. 
his or her share of the properties of the tarwad and to become separate from the 
tarwad. The need for the common consent of all members of the tarwad was thus 
statutorily done away with, and for the first time a right was created whereby an 
individual member of a tarwad could claim partition and obtain his or her share of the 
properties therein. This Act also codified the other features relating to the Moplah. 
tarwad, its management by the Karnavan, the rights and duties of the Karnavan, the 
prohibition against alienations and the like. The right of a junior member to sue 
the Karnavan for malfeasance, neglect of duty, misappropriation and even for his. 
removal was also recognised by section 11 of the Act. Chapter III of the Act pro- 
vided for partition of tarwad property, and as has been stated earlier, every individual 
member of the tarwad was given such aright. In order, however, to maintain the 
family as an impartible unit, where the members desired to haveitso, section 20 
provided that if within a year after the passing ofthe Act not less than two-thirds of 
the major members of the tarwad presented a petition to the Collector to have the 
tarwad registered as impartible, it could be so registered, and on such registration, 

the provisions of Chapter III relating to the partition of the tarwad properties. 
became inapplicable to such a registered tarwad. In a similar manner, the can- 

cellation of registration with the consequent restoration of the right to partition on 

demand by any individual member of the tarwad was provided for by section 21 of 
the Act. Ineffect, Act (XVII of 1939) besides placing on a statutory footing the 

customary law governing the Moplah tarwads in general, created a right in every 
individual member to partition, a right which did not exist previously. 


The contention of the petitioner is based upon these incidents of a Moplah family, 
The learned counsel argues that, where no member of the family is entitled to a parti- 
tion, he cannot be deemed to possess any interest in any specified portion of the family 
property which could pass on his death to any other person or persons. On the 
other hand, the learned Advocate-General appearing for the Department, presses for 
the other extreme view, viz., that both as recognised by the customary law and as con- 
firmed by Act (XVII of 1939), a tarwad means nothing more than a joint family which 
includes all its members with a community of property governed by the Marumak- 
kathayam Law. It is argued that every member of a tarwad is equally a proprie- 
tor, and has equal rights, and since all of them ess community of property in the 
entirety of properties owned by the tarward, each member may besaid to own the 
whole of the property of the tarwad, and that it should thereupon follow that the 
property as a whole must be held to pass on the death of any individual member of the 
tarwad. It seems to us that such a claim is not sustainable. Notwithstanding the fact 
that every female member of a tarwad similarly situate possesses equal rights, it is 
obvious that no one member can be said to possess the property of the tarwad. Except 
for the right of management which vests only in the Karnavan,the right of every other 
member of the tarwad consists of a right to be maintained consistent with the income 
and the circumstances of the tarwad, provision for customary or legitimate expenses 
such as education, marriage or death of the members of the tarwad, the right to inter- 
dict any alienation of immoveable property by the Karnavan which may be against 
the interests of the tarwad and sue for his removal. The right to partition is nota nor- 
mal right, available toa member of an impartible tarwad, but is contingent upon a 
majority of the members of the tarwad agreeing to have sucha partition. Even if 
this bundle of rights of a junior member is “‘ the property ”? which he raa in the 
sense of an interest in the property of the tarwad, obviously, such rights as these are 
individual and personal to a member of the tarwad, and it is not this bundle of rights 
which could pass on the death of that member. It seems to us, therefore, that the 
liability to estate duty in a case of this kind does not fall to be considered under sec- 
tion 5 of the Estate Duty Act. Not only does the definition of ‘tarwaď’ in the Act indi- 
cate that all the members have community of property; but section 13 of the Madras 
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Act which provides for a partition refers to the properties as those over which the 
“ttarwad” has power of disposal. That this is the real position has been recognised 
in numerous decisions. 


In Chakkra Kannan v. Kunhi Pokker1, Srinivasa Ayyangar, J., observed : 


“ In India it is not uncommon for groups of persons though not incorporated to hold properties 
-as if they were corporate entities. Castes and sub-castes hold proprety as such, so also village coom- 
munities. But the more common and familiar instances of such groups in Southern Inida are thejoint 
Hindu family -governi by the Mitakshara Law, the Nambudrı illom governed by the Marumakka- 
tayam Law, the Nayar tarwad povaa by te Marumakkattayam Law, and the Aliyasanthana 
famıly of South Canara. The Mappillas of North Malabar generally follow the Marumakkattayam 
system and the parties to this suit are governed by that law. The incidents of such group holding 
are now well-settled. In the case of a Malabar tarwads such incidents include the impartibility 
of the property, the right by birth of person born in the tarwad, and the management of the properties 
by the senior male member of the tarwad who is styled the Karnavan.” 


Latter he observes : 


“ These groups cannot of course be created by agreement of parties. The tavazhis or the sub- 
-ordinate groups constituting the tarwad are, I think , capable of holding properties as corporate units 
with the incidents of ta property, at the same time retaining their Joint interest in the properties 
of the main tarwad, just as branches and sub-branches in a Mitakshara joint Hindu family are capable 
.of holding properties with the incidents of joint Hindu family property.” 


In Paru v. Raman Nambiyan® the question arose whether by reason of the conver- 
sion of a Hindu member of a Malabar tarward, the right to partition became 
available. It was held that notwithstanding the apostasy of the member, a 
right to partition of tarwad property would not arise. Kumaraswami Sastri, J., 
noticed : 


“Tt is clear that a member of a tarwad has no right to claim partition, as tarwad property is 
jndivisble and no one member, nor even all but one, can enforce a division upon any who object.” 


In Subramanyam Tirumurupu v. Naraina Tirumurupu®, it was noticed : 


is ımpartible except with the consent of all the members or probani with the consent of the adult 
member can alienate the p ~ 
ebt. 


is incapacity is due to the fact of there being no right of compulsory parttion and therefore no 
evertheless, the interest is proprietary 


These authorities,in addition to the provisions of the Marumakkathayam Act referred 
to and the extract from the Treatise of Sundaram Iyer,clearly establish that an indivi- 
dual member of an impartible tarwad has no doubt an interest in the property in the 
sense of his being entitled to certain benefits arising from the property. He has no 
share therein. Nor can his interest be equated to one of , ownership over the whole 
of the tarwad property which can be said to pass on his death. Indeed, it is difficult 
to see how in such incident there can be any passing at all. In Nevill v. Commis- 
sioners of Inland Revenue‘, the provisions of the United Kingdom Finance Act of 1894 
were considered. This Act also deals with the Estate‘Duty and Haldane, L.G., obser- 
ved that “ passess ” may be taken as meaning ‘changing of hands.’ If the property 
is owned by the tarwad and this tarwad has the power of disposal over the property the 
death of a single member of the tarwad makes no change in the possession of the pro- 
by the tarwad considered as a community, and, therefore, it is obviously im- 
ible to hold that the entire properties of the tarwad changes hands on the occasion 
of the death of each and every individual member of the tarwad. It has also been 
laid down in the decisions referred to earlier, that though not strictly analogous, the 
tarwad partakes of the nature of the corporate entity in its capacity for holding pro- 
perty. Ta Kalliani Amma v. Govinda Menon”, it was observed : 


1. (1915) 29 M.L.J. 481: LL.R. 39 Mad. 317 (F.B.). 3. (7938) 1 M.L.J. 710. 
a. (1921) 41 M.LJ. 243: LL.R. 44 Mad. 4 L.R. (1924) A.C. 385. 
Sgr. 5. (1911) 22 M.L.J. 23:1.L.R. 35 Mad. 648. | 
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‘$ pete] to the Marumakkatta: Law, property is held by the members of a tarwad joint! 
without any right to compulsory partion and itkout any a A right of disposal so ing a 
the tarwad continues to exist.” 

It should follow, therefore, that the tarwad is a permanent institution which 
continues to hold the property as distinct from the members that compose it. 
There can thus be no changing of hands in relation to such property. It is 
obvious further from what we tay said that what the members of the tarwad are 
entitled to is only a claim to certain benefits out of the property and not to any 
specific share in the property itself. We are thus driven to the conclusion that it is 
not a case wh’ch would come within the scope of section 5 of the Estate Duty Act. 


The learned Advocate-General, who further claimed that even section 6 of the 
Estates Duty Act would govern this case, did not amplify the argument. Section 
6 provides : 

“Property which the deceased was at the time of his death competent to dispose of shall be deemed 

to pass on his death.” 
It is hardly necessary to reiterate what we have endeavoured to set out fairly clearly 
above, viz., that no one member of a tarwad is capable of dealing with the property of 
the tarwad. That the members possess a community of property and that it is 
the tarwad as such which has the power of disposal over the property should be fairly 
clear. The absence of a right to partition should also lead to the consequence that no 
member can have any right of disposal. Section 6 can, as far as we can see, have no 
application whatsoever. Whether or not this section would become applicable to 
a case where the tarwad is not impartible need not be gone into. 

The Department’s case is that on the death of Kunhamina, her interest in the 
property ceased, and in such an event section 7 of the Act provides for the levy of 
estate duty, on such interest ceasing on the death of the deceased, it being deemed to 

_ pass on the deceased’s death to the extent to which a benefit accrues or arises by the 

“cessor of such interest. The first part of the section is in these terms : A 
+ “Section 7 (x).—Subject to the provisions of this section, property in which the deceased or 
any other person had an interest ceasing on the death of the deceased shall be deemed to pass on the 
deceased’s death to the extent to which a benefit accrues or arises by the cessor of such interest... .°9 
Had this section stop there, there would perhaps be very little scope for the 
argument that on the death of a person who forms a member of a family, of the nature 
we have earlier described, the cessor of the interest which the deceased person had in 
the property would by the very cessor thereof result inan enhancement or the 
enlargement of the benefits of the other members of the family in those properties and 
a benefit could therefore be held to accrue or arise by reason of the cessor of the 
interest of the deceased person. But the section proceeds 3 

Or dea aiedi gist toiakers including, in particular, a coparcenary interest in the joint family property of 
a Hindu family governed by the Mitakshara, Marumakkattayam or Aliyasanthana Law.” 
According to the learned counsel for the petitioner, these are words of limitation and 
they indicate that it is only in the case of Hindu families governed by one of those 
Jaws that the section has been made specifically applicable. Support for this argu- 

‘ment is sought to be derived from the succeeding sub-sections. Sub-section (2) of 
section 7 provides that if a member of a Hindu coparcenary governed by the Mitak- 
shara school of law dies, it is only in certain stated circumstances that sub-section (1) 
would apply. Sub-section (3) is important in the present context and it may be set 
out in full: 

“If a member of any tarwad or tavazhi governed by the Marumakkattayam Rule of Inheritance 
or a member of a kutumba or kavaru governed by the Aliyasanthana Rule of Inheritance dies, then 
the provisions of sub-section (1) shall not apply with respect to the interest of the deceased in the 
property of the tarwad, tavazhi, Kutumba or kavaru, as the case may be, unless the deceased had 
completed his eighteenth year.” 

The earlier part of this sub-section appears to be in very general terms and would 
normally include a tarwad, even a Moplah tarwad, governed by the Marumakkat- 
` tayam rule of inheritance. But the learned counsel for the petitioner points out that 
notwithstanding the apparently broad sweep of the earlier part of the section, the 
latter part of sub-section refers to the provisions of sub-section (1) of section 7, which 
according to him excludes a Mohammadan tarwad governed by the Marumakkat 
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tayam Law. Reference has also been made to section 39 of the Act which deals with 
the valuation of interest in coparcenary property ceasing on death. Though the 
joint family ownership of tarwad properties may not strictly be styled as coparcenary 
interest, it is very closely analogous thereto. Section 39, sub-section (1) provides that 
in the case of the cessor of a coparcenary interest in any joint family property govern- 
ed by the Mitakshara school of Hindu Law, the value of the benefit accruing or arising 
from such share shall be the principal value of the share in the joint family property 
which would have been allotted to the deceased had there been a partition immedi- 
ately before his death. This has obviously specific reference to a Mitakshara joint 
family. Sub-section (2) is however more general, and would appear to apply even to 
cases of Moplah tarwads. It reads : 


“ The value of the benefit accruing or arising from the cesser of an interest in the property of a 

tarwad or tavazhi governed by the Marumakkattayam rule of inheritance or of a kutumba or kavaru 
governed by the Ali thana rule of inheritance which ceases on the death of a member thereof 
shall be the principal value of the share in the property of the tarwad or tavashi, or, as the case may 
be, the kutumba or kavaru which would have been allotted to the deceased had a partition taken 
place immediately before his death.” 
It is however the petitioner’s case that this provision cannot lead to the conclusion that 
a Moplah tarwad comes within its scope. That according to him should still be 
determined on the basis of a proper interpretation of section 7 (1). As we have said, 
the attempt on the part of the learned counsel for the petitioner is to establish that the 
latter part of section 7 (1) which reads “ including in particular, a coparcenary inte- 
rest in the joint family property of a Hindu family...... ”? is only intended to bring 
in a coparcenary interest in a joint Hindu family which would not otherwise have 
been brought within the scope of the earlier part of section 7 (1). In putting forward 
this argument, reference has been made to the scope of a corresponding provisions of 
the English Act. Section 2 of the English Act is in these terms: ’ 


“c Section 2 (1).—Property passing on the death of the deceased shall be deemed to include 
the property following ; that is to say :— 


(a) Property of which the deceased was at the time of his death competent to dispose ; 
p Property in which the deceased or any other person had an interest ceasing on the death 
of the eobaaed: 


to the extent to which a benefit accrues or arises by the cesser of such interest; but 
exclusive of property the interest in which the deceased or any other person was only an interest as 


. 


holder of an office, or recipient of the benefit of a charity, or as a corporation sole.” 


The provision corresponding to section 2 (1) (a) of the English Act is section 6 of the 
Estate Duty Act. Section 2 (1) (b) corresponds to section 7 (1) first part. The latter 
part of section 2 (i) (b) of the English Act is covered by sub-section 4 of section 7 and 
the Explanation thereto in our Act, which is almost in identical terms with the latter 
part of section 2 (1) (b). According to the learned counsel section 7 (1) of the Act 
is founded upon or closely follows section 2 (1) of the English Act in its scope and in 
its purport ; and consequently the inclusive part of section 7 (1) should have been 
intended to bring in a certain category of interest which would otherwise not have 
been within the scope of the earlier part of section 7 (1) which is the same as section 
2 (i) (b). This argument necessarily calls for an examination of the scope of the 
latter part of section 7 (1) and what effect it has upon the carliest part of the same 
section. 

Dilworth v. Commissioner for Land and Income-tax1 has been relied upon in this 
context. That was a case where the expression ‘includes’ occurring in section 2 of 
the Charitable Duties Exemption Act, 1883, come in for consideration. That 
section was in these terms : 

“ In this Act, the term ‘ Charitable ded taal includes coe, bedani, aad legaci ot real 
personal property respectively of whatever description to public institutions su as “ Librari 
eun; institutions for the roma OR ofscience and Art, colige and schools, or to hospitals, Grating, 
lunatic, or benevolent asylums, dispensaries.” 

Lord Whatson said : 


* The word ‘ include’ is very generally used in interpretation clauses in order to enlarge the mean- 
ing of words or phrases occurring in the body of the statute ; and when it is so used, these words or 
Se eee eee ——— E 


1. L.R. (1899) A.C. gg. 
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phrases must be construed as comprehending, not only such things, as they signify according to their 
natural import, but also those things which the interpretation clause declares that they shall include. 
But the word ‘ include’ is susceptible of another construction, which may become imperative, if 
the context of the Act is sufficient to show that it was not merely employed for the purpose of addin 
to the natural significance of the words of expressions defined. It may be equivalent to ‘mean an 
include’, and in that case it may afford an exhaustive explanation of the meaning which, for the 
purposes of the Act, must invariably be attached to these words or expressions.” 

Learned Counsel for the Petitioner seeks to attach to the expression ‘ including’ 
occurring in section 7 (1) of the Act, the more restricted interpretation which is sugges- 
ted in the latter part of the above extract. According to him, what is meant in the 
context in which this expression appears is that the chargeability attaches only to those 
interests which are more particularly specified in the inclusive part of the provision, 
viz., only to joint family property of Hindu families veed by the Mitakshara, 
Marumakkattayam or Aliyasanthana Law. There are several enactments where the 
definition clause contains the expression ‘to mean and include’ in which even it may 
be regarded that an exhaustive explanation of the things intended to be caught in the 
net of the section is specified. But, where the expression is merely ‘including, it 
does not seem to us that the expression is used to have a restrictive operation and to 
confine the scope of the section only to those things specified in the words following. 
Considering also that this is a taxation measure, which is intended to be quite general 
in its operation, a more reasonable construction to place upon this expression would 
to our minds be that it enlarges the meaning of the words or phrases occurring in the 
section, We are supported in our conclusion by the further exprdssion that is found 
in this very section itself. While the expression ‘including’ standing by itself might 
be possible of either of the two alternative interpretations suggested by Lord Watson, 
the particular phraseology employed in this provision in section 7 (1) which is ‘includ- 
ing in particular ’ compels us to adopt the interpretation which enlarges the meaning 
to be attached thereto, It is commonplace that every word and phrase occurring in 
a section must be given a meaning, and in particularising the coparcenary interest, 
the Legislature would appear to have intended only to remove any ambiguity which 
might otherwise be supposed to exist in the area of operation of the provision. 


The expression ‘in particular’ came in for examination in Padmanabhan v. The 
State of Madras’. The question arose therein whether a rule framed by the State 
Government under section 68 (2) of the Motor Vehicles Act, IV of 1939 was within 
the scope of that provision. While section 68 (1) contained a g power for the 
framing of rules, section 68 (2) provided that 

“ without prejudice to the generality of the foregoing power, rules under this section may be 
made with respect to all or any of the following matters ”’......... 0. cece eee ewes 
and proceeded to specify a list of items with respect to which rules could be made. 
The learned Judge referring to the rule of construction laid down by the House of 
Lords in Earl Fitzwilliam’s Wentworth Estates Co. v. Minister of Housing and Local Govt. 2, 
concluded that the particularisation of the matters contained in section 68 (2) of 
the Act was only intended to make it clear that the items enumerated therein do not 
limit or otherwise control the power conferred by section 68 (1) and that the enume- 
ration in section 68 (2) only amounted to a statutory recognition that all of those items 
are within the scope of the generality of the power conferred by section 68 (1) of the 
Act. This decision fully supports the view that we have taken, viz., that in parti- 
cularising interests of a special character, the Legislature was not confining the 
operation of the section to those particular matters. 


The interpretation placed upon the expression “‘ includes” in Dilworth v. Com- 
missioner for Land and Income-tax*, has been followed in Mellows v. Low and others‘,, 
where McCardie, J., also observed : 

“In my view, the word ‘ includes’ as used in para. (g) is not a term of limitation or precise 
definition ; it means what it says that it includes the matters thereafter mentioned ; in other 
words, it is a word of enlargement rather than restriction............ = 





1. (1956) 1 M.L.J. 179 : I-L.R. (1956) Mad. 3. L.R. (1899 A.G. 99. 
1272, 4. (1923) 1 KB. 522. 
2, uR. (1952) A.C. 362, 383. 
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The next contention of the learned counsel is that in construing section 7 (1) of 
‘the Act, the contents of the other sub-sections of the Act should be taken into account. 
Sub-sections (2) and (3) provide for exclusion of certain cases. Sub-section (2) deals 
-with the case of a Hindu coparcenary governed by the Mitakshara school of law. 
Sub-section (3), however, though it is expressed in general terms, capable of applica- 
tion to a tarwad governed by the Marumakkattayam Law. relates back to sub-sec- 
tion (1) and it provides that that sub-section shall not apply with respect to the in- 
terest of the deceased in the property of the tarwad unless the deceased had completed 
his eighteenth year. In putting forward the argument that there is no analogous pro- 
vision to the case of a Mohammadan tarwad governed by the Marumakkattayam Law, 
learned counsel for the petitioner is really pursuing his interpretation of section 7 (1), 
viz., that it should be confined in its operation to only the coparcenary interest in the 
joint family property of a Hindu family. In the view that we have taken of the scope 
of section 7 (1) this argument must necessarily fail. We have elsewhere pointed out 
that section 39 (2) of the Act is certainly comprehensive enough to include a Moham- 
madan tarwad governed by the Marumakkattayam rule of inheritance. 


For this argument that the case where an interest of a deceased member of a 
joint family governed by the Marumakkattayam Law passes on his death would come 
within the scope of section 5 of the Act itself, an argument which we have not found 
it possible to concur in, the learned Advocate-General sought support in Public Trustee 
-v. Inland Revenue Commissionerst. In this decision the House of Lords disagreed with 
the view taken by Lord Macnaughten in Earl Cowley v. Inland Revenue Commissioners», 
that sections 1 and 2 of the English Act were mutually exclusive and that if a case 
properly fell within the scope of section 1 in which event property in fact passes it is 
not necessary to resort to section 2 where by a statutory fiction property is deemed to 
pass this view was differed from by Viscount Simonds in the later decision. Though 
we have held in the view we have taken that the present case falls squarely within 
jhe scope of section 7 (1) and not under section 5, since the argument has been advanc- 
ed on behalf of the Revenue, we have thought it necessary to refer to it. 


Considerable reliance has been placed by the learned counsel for the petitioner 
-on the fact that this joint family is impartible. Impartibility can however be no 
test whatsoever for the reason that the section itself does not in terms exclude interests 
in joint family properties which are by custom or by law rendered impartible. It is 
true that a coparcenary interest in the partible joint family property of a Hindu 
family is not the same as the interest of a member of a tarwad governed by the Maru- 
makkattayam Law of inheritance the property of which is impartible either by cus- 
tom or under law. But the interest of the members in the family except as regards the 
-Tight to demand a partition is in no way different under the two rules of inheritance. 
A point almost similar in its scope arose in Attorney-General v. Heywood and others. 
That was a case where by a settlement, the settlor assigned to trustees a sum of money 
together with interest, upon certain trusts and it was declared that the trustees 
-should apply the income to the benefit of the settlor and his wife and children or at 
their discretion for the benefit of one or more of such persons to the exclusion of others. 
The power conferred upon the trustees actually extended to depriving the settlor of 
-the benefit of the settled property at their discretion, though an interest in such pro- 
perty for life was reserved to the settlor. In essence, therefore, apart from such an 
interest, none of the beneficiaries was entitled to any portion of the corpus of the 
roperty itself. Nonetheless, it was held that on the death of the settlor, death duty 
‘became payable. Willis, J., observed : 7 
e The question is whether under the settlement of........ «-any interest was reserved to.... 
EE the settlor, for, if any interest was reserved to him, it was clearly a life interest, because 
it terminated on his death. ‘The word ‘ interest’ is capable of different meanings according to the 
context in which it is used or the subject-matter to which it is applied. If the contention for the 
D ent is right nobody has any interest in the property at zh, and yet the whole fund was to 
be held for the benefit of three clauses of persons—husband, wife and children ; and the sum of the 
benefits for all of these three classes taken together being the sum of three nothings would amount 


— 





1. (1960) 2 W.L-R. 203. 3. 1 E.D.C. 13. 
2. L.R. (1899) A.C. 198. 
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to nothing, whereas on the other hand, it must necessarily comprehend the whole interest in the fund: 
It, therefore, follows that notwithstanding the restraint upon partibility and separate 
enjoyment of the share of a member of the tarwad, he does possess an interest in the 
property. There is no doubt the absence of power in such a member to dispose of 
the property. But that is not equivalent to the same thing as to say that he is not 
possessed of an interest therein. Whatever interest such a person has in the property 
which ceases on his death is by a fiction statutorily enacted, deemed to pass, and the 
extent to which it passes is equated under the provisions to the benefit which accrues 
or arises by the cesser of such interest. While in the case of a person who is entitled 
to an actual share in the properties on partition, such an interest may be capable of 
definite appraisal an inchoate interest in a case where the member is not entitled to 
partition may be of lesser value. But that, as we have said, cannot be taken as 
denying the existence of any interest whatsoever in a member of such family. The 
very fact that all the members of a tarwad have acommunity of property leads to the 
irresistible conclusion that each and every member has an interest in such property. 


It has next been contended that apart from the fact that in a case of this kind 
there is no passing of property, whether factual or by the deeming provision, there 
is in any event no benefit which accrues or arises by the cesser of the interest owned by 
a member of the tarwad. The right which a member of the tarwad possesses is 
undoubtedly an interest in property. It has been held in Govinden v. Kannappu}, that 

“ the right of a junior member to maintenance from the income of the properties of the tarwad 
is an incident of co-proprietorship in the property of the tarwad. It has been held to be an assignable 
and transferable interest, Therefore, it seems to me that such interest can be relinquished.” 
This decision did not deal with a tarwad which was impartible in its nature. There 
is no doubt that it has laid down the proposition that the member of a tarwad 
has an interest in property. It is impossible to say that this interest which is a tangi- 
ble one reduces itself to nothing by reason of the death of the member. If it is 
right in the property of the tarwad, as also held in Mantkkath Ammim Ammal v. 
Padmanabha Menon®, the cesser of that interest must necessarily enlarge the inte- 
rests of the remaining members of the family and must, therefore, result in the con- 
clusion that a benefit does arise to the other members of the family. In so far as 
the Estate Duty Act is concerned, it is immaterial to whom the interest of the decea- 
sed person passes. The only question is whether the cesser of the interest leads to 
the accrual of a benefit to some one or other person. If it does, then section 7 (1) 
of the Act is attracted. The argument to the contrary that there is no enlargement 
of the rights of the other members does not seem to us to be acceptable under the 
circumstances. 


In the view that we have taken of the provisions, it follows that a Moplah 
tarwad governed by the Marumakkattayam Law of Inheritance, whether it is im- 
artible by custom or statute, is brought within the scope of section 7 (1) of the Act. 
he contention of the petitioner that the proceedings taken under the ‘ provisions of 
the Act by the Estate Duty Authorities is without jurisdiction fails. 


We must make it clear that we have confined ourselves only to the question 
whether section 7 (1) applies when a female member of an impartible Moplah 
tarwad dies. In our opinion it does. We are not called upon to decide nor do we 
decide how the interest of the deceased should be evaluated for the purposes of 
ascertaining the estate duty payable. 

Had it been necessary to do so by an order of Court, we would have set aside the- 
‘ decision’ in the letter of fhe respondent dated 4th January, 1957. But there is 
no need for that, as the Department had offered to withdraw the letter. We have 
had to consider only the question whether the petitioner is entitled to a writ of pro- 
hibition, and we have held that he is not. 

The rule nisi is discharged and the petition is dismissed with costs. Counsel’s 
fee Rs. 500. 





1%. (1936) 71 MLL.J. 514. 2. (1911) M.LJ. 509 : LLR. 41 Mad. 1075. 
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This Petition having been set down this day for being mentioned in the presence 
of Mr. K. K. Venugopal, Advocate for the Petitioner and Mr. S. Ranganathan for 
Mr. C.S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of the Res- 
pondent, the Court made the following ORDER : 


Writ Petition No. 105 of 1957:—(Order of Court pronounced by the Hon’ble the 
‘Officiating Chief Justice.)—No doubt rule 7 (2) of the Rules framed to regulate pro- 
ceedings under Article 226 of the Constitution prescribed maxima and minima for fees 
payable to legal practitioners in proceedings under Article 226 of the Constitution the 
prescribed minimum is Rs. 50—and the maximum is Rs. 250. In Writ Petition 
No. 105 of 1957 we fixed the counsel’s fee at Rs. 500 in view of the special difficul- 
ties involved and the importance of the questions dealt with. Learned counsel for 
the Panona urged that the allowable fee should not exceed Rs. 250 which is the 

rescribed by rule 7 (2). Learned counsel for the respondent invited our 
RUSE to rule 16 of Order V of the High Court Fees Rules, 1956, which deals 
with practitioners’ fees in general. 

Rule 16 provides : 

“In case of special difficulty or ımportance or where the amount of work involved is unusual) 
‘great, the Court may, on the application of a party, direct direct that a higher fee than would ordinarily bt 
admissible under these rules be allowed to a party.” 

Learned counsel for the petitioner pointed out that there was no similar enabling 
rule under the rules framed to regulate proceedings under Article 226 of the Consti- 
tution. Order 5 also prescribes maxima and minima for proceedings in Court. 
‘To the extent specific maxima and minima have been prescribed, rule 7 (2) would 
exclude the operation of the maxima and minima prescribed in Order 5. But 
rule 16 of Order 5 will, in our opinion, govern proceedings under Article 226 o! 
the Constitution also. There is nothing in those rules inconsistent with rule 1€ 
‘ob Order 5 to attract the operation of the principle that a special provision exclude: 
e operation of a general provisions of law. 


In our opinion, the Court has jurisdiction to fix a fee higher than Rs. 250 refer- 
red to in rule 7 (2). Our orders fixing the fee at Rs. 500 will stand. 


P.R.N. — Petition dismissed. Rule discharged. 
(FULL BENCH.) 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JusTICE SOMASUNDARAM, Mr. Justice RAMASWAMI AND MR. 
„JUSTICE ANANTANARAYANAN, 


A.M.S. Mohammed Kasim ..  Petitioner* 
v. ; 
The Assistant Collector of Central Excise, Madurai Division .. Respondent. 
Sea Customs Act (VIL of 1878 heya by Act (XXI of 1955), Section ction 107 AiE aerated i 
‘contravention of section 8 (2), Foreign Regulation Act (PIT of 1947), as amended by Act (V. of 1952) — 


-Foreign Exchange Regulation Act, section eid Constuchne aid scopr of —If rire section 8 (1) and (2 
in Sea Customs Aet- Section 186, Sea Customs Act—If bar to proceedings under section 167 F when fine. 
and confiscations have been levied b by customs offivers—Interpretation of Statutes—Incorporation by reference— 
Referential lat fer ae ss eed of Court—Frctions—Use of—General Clauses Act (X of 1897) 
sections 6-A, 8, 26 and 28—Applicability and scope of. 


Section 167 (81) of the Sea Customs Act, though introduced by amendment later than sectio! 
23-A of the Foreign ge Regulation Act would apply to a contravention of section 8 (2) of th: 
latter Act. Section 23-A of the Foreign Exchange R tion Act does not incorporate section 1: 
-of the Sea Customs Act or any other provision of that Act, either expressly or by implication, or bı 
means of any formula of the kind employed in English Sonia. Nor does it even incorporate sectior 

8 (1) and (2) of that Act as part of the Sea Customs, Act, by any language of reference. What i 

y provides is that the restrictions under section 8 (1) and (2 are to be deemed to have been imposec 
under section 19 of the Sea Customs Act. The rest of that Act is made applicable in logical conse. 
«quence, but another legal fiction is created, whereby, in the context of that, section 183 has to bi 





*Crl. R.C. No. 502 of nas 


15th April, 1090. 
(Crl. R.P. No. 482 of 1959 (26th Chaitra, 1882, Saka.) 
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read with a verbal alteration. The language of section 23-A does not amount either to the inc 
poration of the Sea Customs Act into the Foreign Exchange Regulation Act or vice versa 


N. Sampathu Chetty v. Collector of Customs, (1959) 2 M.L.J. 35 : I.L.R. (1959) Mad. 222, overruled, 


Where certain provisions of an Act are, by means of a legal fiction, deemed to have been imp 
under the provisions of another Act, and the structure of that Act is thereby made applicable, it 
only an instance of referential legislation by means of a legal fiction and not of incorporation pro 
of one statute in another; and in giving effect to legal fictions, the Courts have necessarily to consid 
as real the consequences flowing from the imaginary assumption. 


East End Dwellings Co., Ltd. v. Finsburg Borough Council, (H.L.), L.R. (1952) A.C. 109 5 Britt 
Transport Commission v. London County Council, L.R. (1953) 1 Q.B. 736 ; The Bengal Immunity Company. 
Limited v. Stats of Bihar, (1955) S.C.J. 672 : (1955) 2 M.L.J. (S.C.) 168 : I.L.R. (1955) Pat. 905 
r953} 2 S.C.R. 60g ; Income-tax Officer, Bombay v. Bombay Dyeing and Manufacturing Company, Limite 
1958) 2 M.L.J. (S.C.) 182: (1958) 2 An.W.R. (S.C.) 182 : (1958) S.C.J. 1054 and Jute and Gunn 

s, Limited v. New Central Jute Mills, Ltd., (1959) S-G J. 529 : A.I.R. 1959 S.G. 569, relied_on 


v. Smith, L.R. (1873 8 Q.B. 146 and Secretary of State for India in Council v. Hindustan Co 

operative Insurance Society, Limited, (1931) 61 M.L.J. 864: L.R. 58 I.A 259 : LL.R. 59 Cal. 55 (P.G.) 
explained. 

Case-law English and Indian discussed and reviewed. 


Section 186 of the Sea Customs Act does not preclude proceedings under section 167 (81) in 
cases where the customs officers have levied the penalties of confiscation and fine. 


No question of double jeopardy would arise in such cases as contemplated by Article 20 (2) of the 
Constitution of India. 


Sections 182 to 186 of the Act form a related group, dealing broadly with “ civil ” penalties, while 
section 167 concerns those offences under the Act which are not to be dealt with by officers of custom’ 
who take cognizance of them under section 182 but to be tried by a Magistrate. 


Bowes, In re., (1950) 2 AU E.R. 104g ; R.v. Sethna, (1957) All E.R. 286 ; Holosring case, poe 
82 Law Edition 917 (United States) ; Magbool Hussain v. State of Bombay, (1953) S.C.J. 456 : (1953 
S.C.R. 730 : (1953) 2 M.L.J. 113 : (1953) An.W.R. (Supp.) 84 : A.LR. 1953 S.G. 325. 

Leo Roy Frey v. Superintendent, District Fail, (1958) S.C.J. gor: (1958) M.L.J. (Crl.) 289: 1958 
S.C.R. 822: A.LR. 1958 S.C. 119 ; Stvagaminatha Moopanar and Sons v. Income-tax Officer, Madurai, 
(1955) 2 M.L.J. 477 : L.L.R. (1956) Mad. 415 and Venkataraman v. Union of India, (1954) S.C.J 
461, to. 

Crais on “ Statute law ” 5th Edition, page 385; Maxwell on “ Interpretation of Statutes ”, roth 
Edition, page 406 ; Ilbert’s “Legislative Methods and Forms” 1go1 Edition, pages 254, 259 and 260, 
cited. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, | 
praying the High Court to revise the Judgment of the Additional Sessions Judge 
of the Ramanathapuram Division at Madurai, dated 22nd April, 1959 and Sate 
in C.A. No. 39 of 1959 [C.C. No. 306 of 1958, Sub-Divisional Magistrate’s Court, | 
Ramanathapuram). 













S. Mohan Kumaramangalam, V. Venkatesan and C.F. Louis, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachart), for The Public Prosecutor on 
behalf of the State. 


Order of Reference to Full Bench : 


Somasundaram, J.—The petitioner was tried by the Sub-Divisional Magistra 
of Ramanathapuram for offences under section 167 (81) of the Sea Customs Ac 
and section 8 (2) read with'section 23 (b) and section 23 of the Foreign Exchan 
Regulation Act, VII of 1947, and sentenced to six months’ rigorous imprisonme 
for the offence under section 167 [81) of the Sea Customs Act and for a similar te 
for the offence under section 8 (2) read with section 23 [6) of the Foreign Excha 
Regulation Act, the sentences to run concurrently. In appeal the conviction’s 
sentence for the offence under section 8 (2) read with section 23 (b) of the Fo 
Exchange Regulation Act were set aside but the conviction and sentence fo 
offence under section 167 (81) of the Sea Customs Act were confirmed. 
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The circumstances under which the petitioner was tried and convicted are 
e: The petitioner was a passenger bound for Ceylon. He came to the customs 
ggage shed at Dhanushkodi pier on 5th February, 1958, for embarkation. He 
ade a declaration in Exhibit P-1 that he had only Rs. 10 in Indian Currency 
tes. P.W. 1, the Inspector, Central Excise, Dhanushkodi, examined the baggage 
d found that he had no dutiable articles. But P.W. 2, the Deputy Superintendent 
Police, who had,information that the accused was carrying currency notes, followed. 

and questioned him. He gave the Deputy Superintendent of Police, the same 
ply as he gave to P.W. 1 ‘The accused was then wearing a cap, and chappals. 
W. 2 cut open one of the chappals and found two packets rolled in white paper 

rted in the chappal. He found 35 notes of Rs. 100 denomination in one packet 
d 30 notes of similar denominaion in the other packet. Similarly he cut open the 
er chappal (M.O. 2) and he found therein ais two packets containing in all 65 
tes of Rs. 100 denomination. There were thus 130 notes of Rs. 100 denomination 
und hidden in the two chappals. The cap of the accused was then cut open and 
.W. 2 found in the cap (M.O. 3) 130 currency notes of Rs. 100 denomination con- 
aled around the cap between the card board padding and the outer fur of the.cap. 
All these were seized and a mahazar Exhibit P-2 was prepared for the same. The 
mahazar was attested by P.Ws. 3 to 5. P.W. 2 also recorded a statement [Exhibit 
P-3) from the accused and it was attested by P.Ws.6and 7. Itis doubtful whether 
this statement is admissible in view of the fact that it was an admission made to a 
police officer. The Deputy Superintendent also seized the railway receipt, Exhibit 
P-4. ‘The accused did not show to the officer concerned any reserve bank licence 
to carry currency notes, to the above extent. The currency notes were confiscated 
and a penalty also was imposed though it is not clear from the judgment as to what 
penalty was imposed. Then the Assistant Collector of Customs on the authority 


əf the Collector filed a complaint before the Sub-Divisional Magistrate for the 
offences mentioned above. 


The accused does not deny the recovery of the currency notes from him but 
he denies that it was recovered in the manner alleged. In short, he says that 
without his knowledge, the currency notes were in his hand bag, and they 
were recovered from the bag. The lower Court very rightly rejected the defence 
and accepted the evidence of the prosecution and found that the notes were 
PER in the manner alleged which clearly showed that the accused kept these 
:hings hidden. Undoubtedly, he intended to take these currency notes to Ceylon. 
out before they could be taken they were seized from him. It is, therefore, clearly 
sstablished on the facts that the accused did carry these currency notes hidden 
n the chappals and in the cap for the purpose of taking them to Ceylon. The trial 
“ourt convicted him as aforesaid, i.e., for offences under section 167 (81) of the Sea 
Justoms Act and section 8 (2) read with section 23 (b) of the Foreign (Exchange 
Regulation Act ; and as already stated, in appeal the conviction for the offence 


inder the Sea Customs Act was confirmed, the accused having been acquitted of 
che other offence. 


The main contention of Mr. Mohan Kumaramangalam who appears for the 
yetitioner is that section 167(81) of the Sea Customs Act cannot apply to a contra- 
vention of section 8(2) of the Foreign Exchange Regulation Act. To appreciate 
his contention itis necessary to set out some of the provisions of the Foreign 
ixchange Regulation Act and also the Sea Customs Act. Section 8 of the Foreign 
Exchange Regulation Act, 1947, is as follows :—- i 


“8. Restrictions on import and export of certain currency and bulion :—(1) The Central Govern” 
t may, by notification in the official Gazette, order that, subject to such exemptions, if any, a 
y be contained in the notification, no person shall, except with the general or special permis- 
im of the Reserve Bank and on payment of the fee, if any, prescribed, bring or send into the. 
States any gold or silver or any Currency notes or bank notes or coin whether Indian or Foreign. 


yi . ons ene ; 
Explanation.—The bringing or sending into any port or place in the States of any such 
ies as aforesaid intended to be taken out of the States without being removed from the ship or 
ance in which it is being carried shall nonetheless be deemed to be a bringing, or as the case 
sending, into the States of that article for the Purpose of this section. 
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, (2) No person shall, except with the general or special permission of the Reserve Bank or 
written permission of a person authcrised in this behalf by the Reserve Bank, take or send ou 
the States any gold, jewellery or precious stones, or Indian currency notes, bank notes or coin 
foreign exchange other than foreign exchange obtained from an authorised dealer.” 


There was another clause (3) which was as follows :— 

_  “(3) The restrictions imposed by sub-sections (1) and (2) shall be deemed to have bee 
imposed under section 19 of the Sea Customs Act, 1878, without prejudice to the provisions 
section 23 of this Act, and all the provisions of that Act shall have effeet aceordingly.”’ 

This sub-clause (3) was deleted by Central Act (VIII of 1952) ; and instea 
ection 23~A was introduced which runs as follows :— 


“93-A: Application of Sea Customs Act, 1878.—Without prejudice to the provisions of section 2; 
or to any other provision contained in this Act, the restrictions imposed by sub-sections (1) and (2 
of section 8, sub-section (1) of section 12 and clause es sub-section (1) of section 19 shall be deeme: 
to have been imposed under section 19 of the Customs Act, (VIII of 1878), and all th 
provisions of that Act shall have effect accordingly, except that section 18g thereof shall have effec 
as if for the word ‘ shall ’ therein the word ‘ may ’ were substituted. ” 


Section 19 of the Sea Customs Act is as follows :— 


“19. The Central Government may from time to time, by notification in the Official Gazett 
probibit or restrict the bringing or taking by sea or by land goods of any specified description intq 
or out of India across any customs frontier as defined by the Central Government, ” 


Section 167 (81) is as follows :— 


Section of this Act to 


Offences. which offence has Penalties. 
reference. 

81. If any perian knowingly, and with General. Such peron shall on con 
intent to defraud the Government of any duty viction before a Nian 
payable thercon, or to evade any prohibition trate be liable to imprison: 
or restriction for the time being in force under ment for any term not 
or by virtue of this Act with respect thereto exceeding two years, o1 
acquires possession of, or is in any way con- to fine, or to both. 


cerned in carrying, removing, depositing, har- 
bouring, keepmg or concealing or in any man- 
ner dealing with any goods which have been 
unlawfully removed from a warehouse or 
which are chargeable with a duty which has 
not been paid or with respect to the importa- 
tion or exportation of which any prohibition or 
restriction is for the time being in force as 
aforesaid ; or ifany person is in relation to any 

‘oods in any way knowingly concerned in any 
Baudulent evasion or attempt at evasion of 
any duty chargeable thereon or of any such 
prohibition or restriction as aforesaid or of any 
provision of this Act applicable to those goods. 


pig: Nothing in the second column of the above schedule shall be deemed to have the forcd 
we”? 

This section 167 (81) was introduced by way of amendment by section 10 of 
Act (XXI of 1955). It is the contention of Mr. Kumaramangalam that section 1g 
must be considered to have been incorporated by virtue of section 23-A in section § 
of the Foreign Exchange Regulation Act; and this having been incorporated in thg 
year 1952, any subsequent amendment of the Sea Customs Act—as in the presen 
case section 167 (81), cannot be read into the Foreign Exchange Regulation 4; 
and in this view the conviction for the offence under section 167 (81) is unsustaina 
In support of his contention he relies upon the decision of a Bench of this Cour 
ported in Sampath v. Collector of Customs}. The Bench consisting of Rajagop 
and Balakrishna Ayyar, JJ., has observed as follows at page 242: 
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“ The language of section 23-A of the Foragi: Exchange Regulation Act bars, in our opinion, 
tance of the plea of the learned Advoca eral, that the provisions of section 8 (1) among 
ers of that Act were incorporated into the Sea Customs Act. It was really the provisions of the 
Customs Act as they stood in 1952, that were incorporated by reference to that Act into the 
ign Exchange Regulation Act by section 23-A thereof. ” 


In Secretary of State for India in Council v. Hindustan Co-operative Insurance Society, 
d.1, the Privy Council observed at page 64 thus :— 
“ It seems to be no less logical to hold that where certain provisions from an existing Act bave 
incorporated into a subsequent Act, no addition to the former Act, which is not expressly made 
plicable to the subsequent Act, can be deemed to be incorporated in it, at all events if it is possible 
the subsequent Act to function effectually without the addition. ™ 
d they held that the subsequent Amendment, which was in that case section 167 
), could not be read into section 8 (1) of the Foreign Exchange Regulation Act. 


The learned Advocate-General who appears for the State contends that the 
iterpretation put by the Bench is not correct and he reiterates his contention that 
: is the provisions of section 8 (1) and (2) of the Foreign Exchange Regulation Act 
hat must be said to be incorported in the Sea Customs Act and this is the 
aterpretation to be given to the provisions of section 23-A of the the Foreign 
ixchange Regulation Act. 

It seems to me that the contention of the learned Advocate-General is well- 
unded and I am inclined to agree with him that it is the provisions of section 8 (1) 
nd (2)—in this case we are concerned only with section 8 (2)—that must be 
onsidered to be incorporated in section 19 of the Sea Customs Act by virtue of 
ection 23-A and not the other way about. As the decision relied upon by Mr. 
Sumaramangalam is by a Bench of this Court and as I do not agree with the view 
aken by that Bench, I am putto the necessity of directing the papers to be laid 
refore my Lord the Chief Justice for orders as to reference to a Full Bench. 


The question, therefore, which I would like to formulate for reference to the 
full Bench is as follows :— 


“Whether section 167 (81) of the Sea Customs Act does not apply to contravention of section 
i (2) of the Foreign Exchange Regulation Act.” 

Two other questions also have a been raised before me, one of which at least 
3 undoubtedly a question of importance and I have been asked to include these 
{uestions also in the reference to the Full Bench. One of the questions raised arises 
m the construction of section 186 of the Sea Customs Act. Section 186 reads as 
allows :— 

“The award of any confiscation, penalty or increased rate of duty under this Act by an Officer 


£ Customs shall not eo the infliction of any punishment to which the person affected thereby 
3 liable under any other law. (italics are mine). 


What is meant by ‘ any other law ’—does it mean law other than what is con- 
ained in the Sea Customs Act or whether it includes any other provisions of the 
Act. 


In two decisions of the Supreme Court one in Leo Roy Frey v. Superintendent, 
District Jail, Amritsar®, and the other in Thomas Dana v. State of Punjab®, without the 
voint being raised and discussed their Lordships simply confirmed the conviction 
inder the Sea Customs Act after the goods were confiscated and penalty was 
evied. In as much as the point was never raised and decided and as the question is 
‘aised before me, it is contended by the learned Advocate-General that this ques- 
ion also being an important question of law may be “referred for decision by the 
Bench. I would therefore formulate the question as follows :— 








“Whether section 186 of the Sea Customs Act precludes proceedings under section 167 (81) 
e Sea Customs Act in cases where goods have been confiscated and penalty has been levied. ’ 


(1931) 61 M.LJ. 864: L.R. 58 I.A. 289: (958) SE. 822 : A.I.R. 1958 S.C. 119. 
I.L.R. 59 Cal. 55 (P.C) 3. (1959) S.G.J. 699 : (195:, M.L.J. (Crl.) 
(1958) 5.GJ. aM (1958) M.LJ. (Cri) 474: ALR. 1959 S.C. 375. 
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The third question which has been raised for the first time before me in revisi 
is one arising under the proviso to section 23 of the Foreign Exchange Regulatic 
Act. The proviso runs as follows :— 


“ Provided that where any such offence is the contravention of any of the provisions of this A 
or any rule, direction or order made thereunder which prohibits the doing an act without permissic 
no such complaint shall be made unless the person accused of the offence has been given an opport» 


nity of showing that he had such permission. 


In this case the lower appellate Court following the decision of the Bomba 
High Court has acquitted the accused of the offence under section 23 (b) of the 
Foreign Exchange Regulation Act. I do not think it necessary to refer this questiom 
for decision by the Full Bench as the accused has been acquitted of that offence 
The trial Court finds that the accused did not have any Reserve Bank license or per 
mission. He must have been questioned about the license and he must have sai 
that he has no permission. Evidence has not been placed before me to establis 
that he has not been questioned. It is not likely that a complaint would have bee 
laid without ascertaining from him whether he has permission or license. The ver» 
fact that he has not produced any such permission even during trial shows that hw 
has no such permission. In these circumstances, I do not think it necessary to refem 
this question to the Full Bench. 


Therefore, the two questions for reference to a Full Bench are the following :— 
“ (1) Whether section 167 (81) of the Sea Customs Act does not apply to contravention of sec. 
tion 8 (2) of the Foreign Exchange Regulation Act. 
(2) Whether section 186 of the Sea Customs Act precludes proceedings under section 167 
(81) of the Sea Customs Act in cases where goods have been confiscated and penalty has been levied.’ 
The papers will be placed before my Lord the Chief Justice for Orders as to 
posting before a Full Bench. 


In pursuance of the above order of reference the case came on for hearing 
before the Full Bench (Somasundaram, Ramaswami, and Anantanarayanan, FF). S 


S. Mohankumaramangalam and C. E. Louis, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) for the Public Prosecutor for 
State. À 


The Opinion of the Full Bench was delivered by 


Anantanarayanan, J.—This is a reference by our learned brother Somasundaram 
J., upon two questions that arose in the course of the arguments before him i 
Criminal Revision proceedings. The first question referred to us is: 

“ Whether section 167 (81) of the Sea Customs Act does not apply to the contravention of 
tion 8 (2) of the Foreign Exchange Regulation Act. ” 
The second question is : 

“ Whether section 186 of the Sea Customs Act precludes proceedings under section 167 (8r 
of the Sea Customs Act in cases where goods have been confiscated and penalty has becn levied.” 

The two questions, though arising from the facts of the particular case, ar 
‘distinct, and have to be kept apart. It is not necessary to re-capitulate the facts 
tor they have been sufficiently set forth in the order of reference of our learn 
brother, and, further, they are not essentially related to the problems which conc 
us in the reference, which are largely problems of law. I shall immediatel 
proceed to the first question of the reference. 


Upon this aspect, we have had the considerable advantage of arguments b 
the learned Advocate-General based upon a research into the law and preceden 
relating to the topic of statutory incorporation by reference which is involved in th 
‘question. The main basis of the learned Advocate-General’s argument is t 
Referential legislation is a very wide subject, of increasing importance in the pr 
feration of enacted law. But, obviously, this includes many forms, from bare 
tion, reference, application, and application by means of legal fiction to statu 
incorporation. Incorporation is only a part of this wide sphere, and it is esse 
that the ambit of statutory incorporation should be clearly defined. In English 
and precedent, we see the ebb and flow of several ideas upon the topic, but mi 
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d more, the Legislature and the Courts have attempted to define and 
imit statutory incorporation. Either the ipsissima verba are set forth in the in- 
rporating statute, or an almost unvarying formula is employed-to indicate actual 
corporation. But citation, reference and ‘application stand on a different footing 
[together ; in recent statutes we see the two processes side by side. But statutory 
\corporation has certain incidents and legal consequences, which ought to be clearly 
istinguished, and which ought not to be invoked in matters of mere reference or 
aplication of the principles of one statute to another. 


The matter arises in the following way. Section 8 of the Foreign Exchange 
egulation Act, 1947, originally included clause (3), which ran as follows :— 

“ The restrictions imposed by sub-sections (1) and (2) shall be deemed to have been imposed 
nder section 19 of the Sea Customs Act, 1878, without prejudice to the provisions of section 23 of 
iis Act, and all the provisions of that Act shall have effect accordingly.” 


‘his sub-clause (3) was deleted by Central Act (VIII of 1952). Section 23-A was 
itroduced by Act (VIII of 1952). It runs as follows :— 

“ Without prejudice to the provisions of section 23 or to any other provision contained in this 
ct, the restrictions imposed by sub-sections (1) and (2) of section 8, sub-section (1) of section 12 and 
lause (a) of sub-section (1) of section 13 shall be deemed to have been im under section 19 of the 
ea Customs, Act, 1878, and all the provisions of that Act shall have effect accordingly, except that 
ection 183 thereof shall have effect as if for the word ‘ shall’ therein the word ‘ may’ were substi- 
ited.” 


We shall, a little later, turn to section 183 of the Sea Customs Act where 
_ verbal change has been introduced by section 23-A. But, before this, it is neces- 
ary for us to note the provisions of sub-sections (1) and (2) of section 8, sub-section 
1) of section 12 and clause (a) ofsub-section (1) of section 13 of the Foreign Exchange 
Legulation Act, referred to above. It is not necessary to set forth these provisions in 
xtenso. But we may observe that under section 8, sub-section (1), the Central 
#overnment is empewered to impose restrictions on the import and export of certain 
currency and bullion (Gold and Silver) “ by notification in the Official Gazette.” 
Yext, turning to sub-section (2) of section 8, it indicates that no person shall, except 
vith the permission of the Reserve Bank, “ take or send out of India any gold or 
»recious stones or Indian currency or Foreign Exchange.” In other words, sub-section 
'1) requires a notification forits taking effect, while sub-section (2) ofsection 8 ope- 
‘ates proprio vigore. Similarly, sub-section (1) of section 12 indicates that the Central 
3overnment may, by notification in the Official Gazette, prohibit the export of 
certain class of goods specified in such notification, except upon a declaration, etc. 
Sub-section (1) (a) of section 13 indicates that no person shall, except with the 
eneral or special permission of the Reserve Bank, “ take or send any security to any 
lace outside India.” Here again, there is a contrast between section 12 (1) which 
equires a notification, and section 13 (1) (a) which operates proprio vigore. ‘Turning 
ur attention to section 23-A again, we note that these restrictions are to be deemed 
o have been imposed under section 19 of the Sea Customs Act, 1878 “ and all the 
»rovisions of that Act shall have effect accordingly.” In other words, the text of 
ection 19 of the Sea Customs Act is not brought into this statute, nor are words 
-mployed to the effect that that section is to be read as part of the Foreign Exchange 
Regulation Act, 1947. What is enacted is that the restrictions imposed by the 
ections aforesaid are, by a legal fiction, to be deemed as imposed under section 19 
the Sea Customs Act, and the structure of that Act is to be applied to those instances 
a which the restrictions have been infringed, as a logical consequence. 


We may immediately turn to the Sea Customs Act (VIII of 1878). Section 
\83 of that Act specifies that : 


“ Whenever confiscation is authorised by this Act, the Officer adjudging it shall give the 
\er of the goods an option to pay in lieu of confiscation such fine as the Officer thinks fit. ” 


> learned Advocate-General points out that, even as this provision stands 
he Act in which it occurs, the word ‘ shall’ ought to be construed as ‘may’ 
‘ertain cases. For, when we turn to section 167 of theAct, we find that goods 
Sle to confiscation under the schedule thereto will include counterfet currency 
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or obscene literature, and it could not have been the intention of the Legislatum= 
that the person attempting to bring in or take out counterfeit currency should be en 
tled to its return. But, however this might be, there can be no doubt that, wh: 
section 183 has to be invoked in consequence of the application of the Sea Custor 
Act to certain restrictions under the Foreign Exchange Regulation Act, by virt. 
of section 23-A, the authority confiscating the goods is not at all bound to offer till 
option ofa fine instead. I might conveniently add, in this context, that the necessi 
for the reference arose because of section 167 (81), a comprehensive penal provisio 
which was introduced by Act (XXI of 1955), that is long after Act (VIII of 195 
which introduced section 23-A of the Foreign Exchange Regulation Act. Th 
argument before the learned Judge was that, in consequence of the incorporatio 
of the Sea Customs Act under section 23-A, and more particularly of section 19 = 
that Act, section 167 (81) could not be read into the Foreign Exchange Regulatiom 
Act at all, being subsequent to the incorporation. I may further note in this sar 
context that, under section 19 of the Sea Customs Act, the Central Government 
empowered, by notification in the Official Gazette, to 


“ Prohibit or restrict the bringing or taking by sea or by land goods of any specified descriptio» 
into or out of India . . . . . 2” 


_ It is now time that the problem should be clearly set forth and discussed. A ver 


. siminlar situation arose in the Bench decision of this Court in N. Sampathu Chetty v 


Collector of Customs!. That related to section 178-A (1) of the Sea Customs Ac 
which was incorporated in 1955, subsequent to the enactment of section 23-A o» 
the Foreign Exchange Regulation Act (VII of 1947). In other words, the situatior 
and argument were both identical. The learned Judges observed at page 242 
“ The langauge of section 23-A of the Foreign Exchange Regulation Act bars, in our opinion. 
acceptance of the plea of the learned Advocate-General, that the provisions of section 8 (1) amonp 
others of that Act were incorporated into the Sea Customs Act. It was really the provisions of th: 


r 
Sea Customs Act, as they stood in 1952, that were incorporated by reference that Act iad 
Foreign Exchange Regulation Act by section 23-A thereof. ” ~, 


The learned Judges then proceeded to cite a passage from Secretary of State for India 
in Council v. Hindustan Co-operative Insurance Society, Ltd.?, a decision that we shal 
have occasion to analyse at some length, and relied upon that passage for th 
dictum laid down by them earlier. In his order of reference, Somasundaram, J 
refers to the same passage, and observes that he felt that there was substance in th 
argument of the learned Advocate-General that, if this is a case of incorporation 
all, we must rather hold that the provisions of section 8 (1) and (2) of the Forei 
Exchange Regulation Act have, on the contrary, been incorporated with section 1 
of the Sea Customs Act, by virtue of section 23-A. As we shall see a little Jat 
a great deal could be said for this view upon certain grounds of logical proprie 
But, since it is largely upon the strength of the Privy Council decision in Secre 
State for India in Council v. Hindustan Co-operative Insurance Society, Ltd.*, that “tl 
argument itself is pressed, and it is certainly a leading case in this country upon 
subject, we have to turn to it, before scrutinising the law and precedents in the Uni 
Kingdom. 


Before I do so, I might briefly refer to two provisions of the General Claus 
Act of 1897, which are helpful in this context. Section 6-A of this Act lays do 
that where any Central Act or Regulation made after its commencement re 
any enactment by which the text of any Central Act or Regulation was amen 
by the express omission, insertion or substitution of any matter, then, unless a 
erent intention appears, the repeal shall not affect the continuance of any s 
amendment made by the enactment so repealed. Similarly, under section 8 
of the General Clauses Act, where any Central Act or Regulation made after 
commencement of the Act, repealed and re-enacted with or without modifica 
any provision of a former enactment, it was laid down that references in any o 
enactment or in any instrument to the provision so repealed shall, unless a diff 
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tention appears, be construed as reference to the provision so re-enacted. But 
is noteworthy that section 8 (1) is limited to the construction of references to re- 
ealed enactments, and is further subject to the proviso “ unless a different intention 
spears”. As the learned Advocate-General stresses, where there is actual incor- 
«oration this would be evidence of a different intention, for it is the rule of law that 


“ Where a statute is incorporated by reference into a second statute, the repeal of the first statute 
y a third does not affect the second.” (Per Brett, L.J., in Clarke v. Bradlaugh.*). f 


mlso see Craies “ On Statute Law ”, 5th edition, page 385. While on the General 
Jlauses Act, I might further refer to section 28 which deals with the wide case of 
itation of enactments. 


It may be of some interest and significance, before I proceed to Secretary of 
State for India in Council v. Hindustan Co-operative Insurance Society, Ltd.*, and the 
‘ircumstances of that decision, to assume that the question before us is one of incor- 
oration, and not one of reference or application of one law by means of another, 
and then to discover whether the effect of section 23-A is not to incorporate sections 
3 (1) and (2), etc., of the Foreign Exchange Regulation Act into the Sea Customs 
Act, as was actually contended before Somasundaram, J. The argument for this 
interpretation could be put in the following form. The Legislature states, in sub- 
stance, by the enactment of section 23-A, that certain restrictions under sections 8 (1) 
and (2), etc., of the Foreign Exchange Regulation Act, are to be deemed to have been 
imposed under section 19 of the Sea Customs Act, 1878. Some of those restrictions 
require notification, others operate proprio vigore. ‘Those notifications, already issued 
or to be issued, are to be deemed to have been issued under section 19 of the Sea Cus- 
toms Act. By virtue of this legal fiction, all the other provisions of the Sea Customs 
Act are to be applied ; in other words, by the mandate of this section, the infringe- 
ments of these restrictions are brought within the ambit of the Sea Customs Act, and 
the structure of that Act is made to apply in full force. If we look at the matter 
ff this light, we sehat it can be logically contended, with considerable propriety, 
that these sub-sections (1) and (2) of section 8, etc., are really incorporated with 
section 19, and that it is not vice versa as if the entire Sea Customs Act were brought 
into the Foreign Exchange Regulation Act. With regard to the modification of 
section 183, it could be argued that this really makes no essential difference. All 
that the Legislature here enacts is that, where the restrictions under sections 8 (r1) 

d (2), etc., incorporated with section 19 of the Sea Customs Act, are to be dealt 
with by authority, the state of affairs is as though the obligation of the confiscating 
‘Officer to afford an option for payment of fine is non-existent. As I earlier observed, 
this has to be necessarily construed as an instance of incorporation, such an inter- 
retation seems to me to be not merely feasible, but more in accordance with the 
ress intention of section 23-A. But, in this case, section 167 (81) introduced by 
later amendment of the Sea Customs Act will, of course, apply to the contravention 
f section 8 (2) of the Foreign Exchange Regulation Act. 


As is clear from a careful study of Secretary of State for India in Council v. Hindustan 
‘o-operative Insurance Society, Lid.*, Chania IV (section 69) of the Calcutta Improve- 
ent Act (Bengal Act V of 1911) provided that the trustees could make acquisition 
der the Land Acquisition Act of 1894, which their Lordships of the Judicial Com- 
ittee termed the General Act, but introduced certain modifications of the provisions 
that Act for the purposes of the Local Act, (Bengal Act V of 1911). Those modifi- 
tions were contained partly in the body of the Act, and partly in a schedule attach- 
. The amending Act (XVIII of 1911) provided an appeal to the Bengal High Court 
certain cases, from the Tribunal, but there was no appeal to His Majesty in Council. 
t the Land Acquisition Act itself was amended by Act (XIX of 1921), giving in terms 
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really an appeal from Hindustan Co-operative Insurance Society, Ltd. v. Secretary 
State for India in Council!, that the Judicial Committee observed at page 65':— 
“ Even if their ee had been forced to hold that the sub-section was incorporated in 
e 


Local Act, they would, on well recognised principle of generlia specialibus non derogant have 
the conclusion that the provision of the local Code must prevail and that this appeal was barr 


But the Judicial Committee also proceeded to rest their decision upon what 
felt to be a more cogent objection to the contentions of the Secretary of State. T 
pointed out (page 63) that the sub-section was not part of the Land Acquisition 
when the local Act was passed. When the Bengal Legislature adopted the provisi 
of the Land Acquisition Act in the local Act there was nothing to suggest that 
intended “ to bind themselves to any future additions which might be made to 
Act (Land Acquisition Act)”. For, new provisions might have been added 
the Land Acquisition Act, which would be quite unsuitable to the local Code. 
Judicial Committee then expressly observed that, under the circumstances, t 
was an instance of incorporatidn of certain provisions from an existing statute 
another statute, the provisions themselves not being reproduced ipsissima verba, 
this being effected by a reference, for the purposes of convenience. The rule 
then stated from Craies “ On Statute Law” which is the dictum of Brett, L 
in Clarke v. Bradlaugh?, earlier cited. Their Lordships observed : 


“ The independent existence of the two Acts is, therefore, recognised ; despite the death of t 
Parent Act, its offspring survives in the incorporating Act. ” 











Thus, upon the assumption that this is an instance of incorporation of an earlic 
statute by reference, the decision is based upon the canon of interpretation cite: 
But this does not help us to determine when precisely an Act may be said to inco 
porate another, either by a formula of reference or in any other manner, and ho 
this is to be distinguished from bare citation, application, or a reference for certai 
purposes falling short of incorporation. We have been taken through certain lati 
decisions in this country, but they are not helpful in this co ._ For instances; 
Corporation of Calcutta v. O. Khattun’, the principle of Secret Jor India 
Council v. Hindustan Co-operative Insurance Society Lid.4, was followed in the instan 
of section 475 of the Calcutta Municipal Act, adopting the provisions of the Lan 
Acquisition Act, as it stood on 18th July, 1923, prior to an amending Act. Hem 
a declaration issued in the language of old section 6 of the Land Acquisition A 
was held valid. In the recent decision of the Supreme Court in Jethanand Betab 
State of Delht®, the general principle is set forth both from Craies and Maxwell “ ( 
Interpretation of Statutes ” Goth Edition, page 406), and the situation consider 
whereunder a later amending Act inserted new provisions in an earlier Act. Th. 
Lordships held that where an earlier Act is amended by a later Act, it cannot 
said that the earlier Act applies, incorporates or refers to the amending Act. ‘T= 
- earlier Act could not incorporate the later Act, but it could only be amended by 
We have to note two matters here, before we proceed further. Section 8 (1) of 
General Clauses Act which I set forth earlier, will only apply to save a refere 
in the case of repeal and re-enactment. For an instance of this, I might cite 
State of Uttar Pradesh v. M. P. Singh, etc.,* wherein their Lordships held th; 
reference in the definition was to the Factories Act of 1934, but by virtue of sec 
8 of the General Clauses Act, it had to be construed as a reference to the provis 
of the Factories Act LXIII of 1948. Secondly, the actual doctrine in Craies 
Maxwell appears to be limited to an instance of repeal of the earlier statute. 
it is true that the Judicial Committee observed in Secretary of State for India in Coun 
Hindustan Co-operative Insurance Society, Ltd.4, that where: 

“Certain provisions from ah existing Act have been incorporated into a subsequent Ac 


addition to the former Act, which is not a roe made applicable to the subsequent Act, c 
deemed to be incorporated in it” (per Lord Westbury in Ex parte St. Sepulchre. 7. 







1. (1929) I.L.R. 56 Cal. 989. È (1960) S.C.J. 68. 
2. L.R. (1881) 8 Q.B.D. 63. . Since reported in (1960) S.C.J. 4 
3. ALR. 1956 Cal. 123. M.L.J. (Crl.) 416. 

4. (1931) 61 MLL.J. 864: L.R. 58 LA. 259: 7. (1864) 33 L.J. (Ch.) 372. 
LL.R. 59 Cal. 55 (P.C). 


THE MADRAS LAW JOURNAL REPORTS. [1961 


‘ We shall now turn to the precedents and the law and practice in the United 
om. For it is here we see, most clearly, the evolution of those rules of cons- 
ction upon which statutory incorporation has been demarcated and defined, 
thin the wider ambit of the Referential Legislation. Two forces may be here 
n at work. Firstly, the incorporation proceeds by an almost rigid formula, with 
exception of the single decision in Queen v. Smitht, which we shall notice later. 
ther the ipsissima verba are preserved in the interpreting statute, or a form of refer- 
ce is used which admits of no ambiguity whatever. Secondly, there is a more 
d more marked disinclination to confuse mere reference, citation or application 
the legal principle of an earlier statute, with statutory incorporation proper. 
s early as Ilbert’s “ Legislative Methods and Forms ” (1901 Edition, pages 254, 259 
d 260) the learned author has pointed out the imperative necessity for dis- 
guishing these different forms of legislative reference. Incorporation proper 
as defined by Lord Esher, M.R., in Re Woods Estate.? 
“Ifas uent Act brings into itself by reference some of the clauses of a former Act, the legal 


ect of that, as often been said, is to write those sections into the new Act just as if they had been 
tually written in it with the pen, or printed, in it, and the moment you have those clauses in the 
ter Act, you have no occasion to refer to the former Act at all.” 

he earliest case recognising this principle was Queen v. Merionethshire Inhabitants*. 
is noteworthy that, upon the facts of this case, 43 Geo. II! Ch. 59 applied and 
tended 13 Geo. III Ch. 78 “ as fully and effectually as if the same and every part 
ereof were hereinafter repeated and re-enacted.” Even so, it was argued before 
atterson, J., that section 1 of 43 Geo. III Ch. 59 did not completely incorporate 
he provisions of 13 Geo. III Ch. 78, but only provided for a lawful application of 
hose provisions. In other words, the distinction between legislative reference 
ind incorporation is apparent in this very earliest case. 

,., I might next refer to R. v. Brecon*. Here again, the formula employed is “ as 
ully and effectually to all intents and purposes as if they were herein repeated and 
we@nacted,” is, we have the curious case of In Re Cherry’s Settled Estates® 
This was a case in which lands taken under g and 10 Vict.Ch.39 were, in all respects 
be treated and considered as if they had been taken under 3 and 4 Vict. Ch.37, 
instance of retrospective incorporation. The question was whether the Land 
lauses Act of 1845 which came in between must be held incorporated with the 
tter Act, and we find that the correctness of the decision in this case has been a 
rtile source of dissenting opinions in the later cases. It is a remarkable instance 
the difficulties arising from the interpretation of incorporating or incorporated 
tutes. I shall, for a moment, leave aside Queen v. Smitht, which is really somewhat 
ay from the main line of these decisions. In re Mills’ Estaie®, again is an instance 
which a very specific and unmistakable formula of incorporation is used with 

d to the provisions of 3 and 4 Vict. Ch. 87 (1840). Here we find the dictum 
Lord Esher, M.R. in Re Wood’s Estate*, disapproving of the rule in Re 
erry’s Settled Estates5, expressly dissented from in Jenkins v. Great Central 
ilway Co.” Lord Coleridge, J., pointed out, upon the authority of Boden v. 
ith and others*, that the repeal of a statute did not repeal such portions of the 
tute as had been incorporated into another statute. 

In R. v. Stepney Union®, we find an emergence of the difficulty that incorporation 
implication is a nebulous concept, hard to define or distinguish from other forms 
eferential Legislation. Cockburn, C,J., pointed out that the question whether 
.IV Ch. 40, repealed by 8 and g Vict. Ch. 126, was kept alive and incorporated 
plication in section 7 of 3 and 4 Vict. Ch. 54 could not be answered in the 

tive. He stated that he was not prepared to go to this length,and that he had 
iderable doubts upon this matter. A very recent’ case, to which the learned 
ocate-General has drawn our attention, is British Transport Commissuton v. London 
ty Council!®, Evershed, M.R. pointed out that it would not be correct to say 
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that section 26 of the Act of 1921 could even be strictly termsd an enactment “ apply- 
ing” section 17 of the Act of 1888 “ to anybody or anything within the meaning 
of the Act of 1949.” The facts here were that section 8 (2) of the Act of 1949 
repealed inter alia section 17 of the Act of 1888, while section 26 of the Act of 1921 
provided that section 17 of the Act of 1888 “ shall apply in respect of appeals from 
the Railway Rates Tribunal.” It is highly noteworthy and significant that the 
learned Judges held that this was not a case of incorporation at all, or even of the 
application of certain portions of one law for the purpose of another, but merely 
the creation of an identical right of appeal mutatis mutandis. 


We may now turn to the exceptional case of Queen v. Smitht. That related to 
section 8 of the Wine and Beer Houses Act, which provided that all the provisions 
of Act 9 Geo. IV, Ch.61 . . . . . . . “shall have the effect with regard 
to the grant of certificates under this Act.” The Court held that “ the form used 
does constructively, though not expressly, say that the appeal sections shall be incor- 
porated.” This is the nearest case to our present facts, but, even here, the language 
appears to me to be far more specific and indicative of the intention to incorporate 
than with regard to section 23-A. I think that, on the contrary, an analysis of 
section 23-A will definitely show that it is not a case of statutory incorporation at 
all. Queen v. Smitht, only comes into the picture to this extent ; though, in every 
other case, we have an almost unvarying or rigid formula of incorporation, this case 
does suggest that the orders of reference might be more oblique but still that the 
same effect of incorporation might be achieved. 


The learned Advocate-General has further drawn our attention to the actual 
words of incorporation in a serie: of statutes in the United jKingdom. He desires 
to contrast them with other words of mere reference or application. A clear formula 
will be found in the following enactments :— 


i 0) (1890) 53 and 54 Vic. Ch. 7o. “asif there were ggaggacted in the body 
ereo: Hig 


(2) (1891) 54 and 55 Vic. Ch. 19 “as if herein re-enacted.” 
. (3) (1947) 10 and 11 Geo, VI, Ch. 51 “section 40 (2). . 3 3 . . Shall be 
incorporated.’ 

Similarly, in 6 and 7 Eliz. (1958) Ch. 63, section 5 of the Park Lane Improve- 
ment Act is to the effect that “the land clauses. . 2... 1 0 ee ee et 
$ e e. « » . . are hereby incorporated with this Act.” 


On the contrary, when we look at 10 and 11 Geo. VI, Ch. 51, Town and 
Country Planning Act (1947), we find instances of both incorporation and mere 
reference. A good example of this is section 16 of the High Ways Act, 1959, 
(7 and 8 Eliz, 1I Ch. 25), where instances of application by reference are also to be 
ound. It is noteworthy, in this context, that in F. N. Roy v. Collector of Customs, 
Calcutta’, their Lordships observed (at page 1156) “the only effect of section 3 
(2) is to apply the Sea Customs Act to certain cases.” This was a provision very 
similar in purport and form to section 23-A, equall invoking section 19 and declar- 
ing that “ all the provisions of that Act shall have effect accordin ly.” The absence 
of any terminology indicating that the Suprem2 Court Be E this to be a case of 
incorporation proper, is highly significant. 

Against this background, we may turn to the analysis of section 23-A itself, and 
to certain recent decisions of the Supreme Court defining and dealing with legal 
fictions, and their consequences. The first point that I desire to make here is that 
section 23-A does not incorporate section 19 of the Sea Customs Act, or any other 

provision of that Act, either expressly, or by implication, or by means of any formula 
of the kind employed in the numerous English Statutes earlier referred to. Nor 
does it even incorporate sub-sections (1) and (2) of section 8, etc., as part of the Sea 
Customs Act, by any language of reference. Oa the contrary, what it provides 
is that the restrictions under those sub-sections are to be deemed to have been imposed 
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under section 19 of the Sea Customs Act. The rest of that Act is made applicable 
in logical consequence, but another legal fiction is created whereby, in the context 
of that, section 183 has to be read with a verbal alteration. This is all that section 
23-A does and I am unable to see how this language can amount either to the 
incorporation of the Sea Customs Act into the Foreign Exchange oe eee Act, or 
vice versa. If the incorporation of a statute is to be construed in a loose sense, and 
not to be distinguished from reference and application, such a view may be possible. 
But the authorities cited by the learned Advocate-General and a study of the relevant 

arts of the English Statutes placed before us, leaves me in no doubt that the Courts 
in the United Kingdom have practically uniformly made such vital distinctions and 
confined the instances of incorporation to those justified by the specific language 
employed. But, if this is to be taken as a case of incorporation at all, as I have 
earlier pointed out, it would be more logical and consistent with the intention evi- 
dent from the language to hold that sections 8 (1) and (2), etc., were being incor- 
porated by means of section 23-A with section 19 of the Sea Customs Act, so that the 
structure of that Act might thereby apply to those restrictions. 

With reference to the interpretation to be placed on such words as “ deemed to 
be, ” and the effect of legal fictions in general, it is sufficient to note the following 
authorities. Cave, J., observed in R. v. Norfolk County Council’, that when the words 
«c seemed to be ” were used it was an admission that a thing is distinct from another’ 
and not identical with it, but that nevertheless an identity was created by means of 
the legal fiction. In giving effect to legal fictions, the Courts have necessarily to 
consider as real the consequences flowing from the imaginary assumption, and the 
well-known and oft-quoted observations of Lord Asquith in East End Dwellings Co.,. 
Lid. v. Finsbury Borough Council*, exemplify this with pointed emphasis. Of the 
decisions of the Supreme Court upon this matter, I might refer to (1) The Bengal 
Immunity Company Lid. v. State of Bihar®, (2) Income-tax Officer, ‘Bombay v. Bombay 
Dyeing and Mi ing Company Lid.*, (3) Jute and Gunny Brokers, Lid. v. New 
Central Jute Mills Co., Lid.®, which is the latest authority, and an instance of twin 
statutory fictions. The point here is that these decisions and principles have a 
bearing upon the interpretation of section 23-A in this sense. Where certain pro- 
visions of an Act are, by means of a legal fiction, deemed to have been imposed 
under the provision of another Act, and -the structure of that Act is thereby made 
applicable, what we really have before us is an instance of Referential Legislation 
‘by méan of a legal fiction, and riot of incorporation proper of one statute in another. 
It is further a legal fiction whereunder section 183 (a) has also to be teati differeritly 
with regard to the enforcement of restrictions under sections 8 (1) and (2), etc., as 
restrictions under section 19 of the Sea Customs Act, and the further rovisions of 
that Act. The difficulty arising from the observations in Secretary of State for India 
in Council v. Hindustan Co-operative Insurance Society, Lid.®, does not appear to me 
to be substantial, or to be adverse to the interpretation I have sought to place on 
section 23-A, distinguishing it from strict instances of statutory incorporation. As 
far as that decision was concerned, it proceeded upon a definite assumption that the 
Land Acquisition Act of 1894, or a part thereof was incorporated, with modifica- 
tions, by means of Bengal Act (V of 1911). Once this was held to be so, it appeared 
to follow from the canon of interpretation laid down in Craies “ On Statute Law ”’ 
(V Edition, page 385) that the repeal of the earlier Act could not affect the incor- 
porated portions of the later Act, not expressly made applicable to the subsequent 
Act, could not be held incorporated with the subsequent Act. But the decision of 
their Lordships in the case could be rested upon the distinct and well-recognised 
one referred to by them at page 65, and I do not take this decision as authority 
or the view that, even where the language does not warrant the inference of incor~ 
poration, the same consequences must follow. On the contrary, as I have made 
clear, if we hold that sections 8 (1) and (2), etc., of the Foreign Exchange Regulation 
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Act were incorporated with section 19 of the Sea Customs Act, further modifications 
of the Sea Customs Act would certainly be applicable to instances of the restrictions 
under the incorporated sections. Consequently, I am of the view that the Bench 
decision of this Court in N. Sampathu Chetty v. Collector of Customs+, will have to be 
dissented from, upon its interpretation of section 23-A of the Foreign Exchange 
Regulation Act. With the greatest respect to the learned Judges who decided that 
case, I think that it could be contended, with®even greater plausibility and force, 
that Gand ease of section 8 (1) and (2) of the Foreign Exchange Regulation Act 
were really incorporated into the Sea Customs Act, particularly with section 19, 
reading the section (23-A) as one of incorporation by reference. But it seems to 
me to be, more accurately, an instance of the application of the provisions.of another 
law by means of a legal fiction, not amounting to incorporation proper, as the lan- 
guage employed falls short of the justification for such an inference. 

In result, therefore, I would answer this reference of Somasundaram, J., by 
holding that section 167 (81) of the Sea Customs Act, though introduced by an 
amendment later than section 23-A of the Foreign Exchange Regulation Act, does 
apply to a contravention of section 8 (2) of the Act. 

I shall now turn to the second question referred to us, namely, whether section 
186 of the Sea Customs Act has the effect of precluding proceedings under section 
167 (81) of the Sea Customs Act, in cases where goods have been confiscated and 

ty has been levied. The argument upon this aspect may be expressed in the 
ollowing form. Section 186 is to this effect : 

“ The award of any confiscation, penalty or increased rate of duty under this Act by an officer 

of Customs shall not prevent the infliction of any punishment to which the person affected thereby 
is liable under any other law.” (Italics mine). 
The reasoning is that the words “ any other law ” preclude, by necessary implication 
those other provisions of the Sea Customs Act, as set forth in the Schedule to section 
167, under which persons are liable to be convicted before a Déwgistrate for certain 
infringements, the most compendious provision being section 167 (81). When we 
look at section 187 of the Act, we find that it enacts that 

“ All offences against this Act, other than those cognizable under section 182 by officers of Cus- 
toms, may be tried summarily by a Magistrate. ” 

It is sought to be argued that the language of section 186 and the manner in which 

the Schedule to section 167 has been constructed, enables us to draw this particular 

inference. Certain infringements are those which could be dealt with by officers of 
Customs, for which the civil penalties, if we may so term them, of confiscation, fine 

or increased rate of duty under the Act itself, could ae user imposed. Where 

these are imposed, under section 186, the offender may still be liable to be proceeded 

against under the penal provisions of some other statute, such as the Indian Penal 

Code, etc. But, those infringements which are punishable by proceedings before- 
Magistrate under the Schedule to section 167 are distinct and separate. They 

should be dealt with under section 187 already cited. In brief, where a civil penalty 

of any kind under the Act is being imposed, the person cannot be also liable for the 

magisterial proceedings and penalties under section 167, including section 167 (81). 
Hence the words “ any other law ” will preclude criminal proceedings under sec-’ 
tion 167 (81) by indirect implication. 

I have carefully considered this reasoning, which really depends upon a 
schematic analysis of the Schedule to section 167, in the light of the language of 
rection 186, and under section 187. I have no doubt whatever that the argument 
is unsustainable, and it is clearly opposed to the scheme of the provisions themselves, 
and to the general principles of law applicable. The matter 1s quite unambiguous 
and simple, and it is sufficient to refer to a very few of the authorities, apart from the 
sections themselves. 


When we scrutinise section 167 of the Sea Customs Act, and the Schedule 
thereto, two matters are immediately apparent. Firstly, certain sub-sections alone 
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relate to what might be termed infringements involving criminal saree before 
a Magistrate, and consequential penalties. The other offences s ecified all involve 
the civil proceedings of confiscation, civil penalty or forfeiture, to be levied by officers 
of the customs themselves. It is distinctly unfortunate that the expression ‘ offence ° 
has been used in a loose sense throughout. Section 167 (81) which was introduced 
by Act (XXI of 1955), is a comprehensive clause dealing with various infringements 
for which a Magistrate may try the offender, and impose imprisonment or fine. 
But it will at once be equally apparent, secondly, that the civil penalties and the 
criminal penalties, so designating them for convenience, are not exclusively applic- 
able, but may overlap in certain cases. For instance, section 167 (81) relates to 
certain prohibitions with regard to the importation or exportation of goods. Upon 
the same set of facts, under section 167 (72) the person may be liable for a false 
declaration in respect of such importation, or under section 167 (81), which is a 
very general and comprehensive section penalising the fraudulent evasion or attempt 
at evasion of any duty chargeable upon goods on which duty has not been paid, etc. 
Consequently, the argument is not tenable that the scheme of section 167 and its 
Schedule is such, as to create two sets of mutually exclusive offences, which cannot 
overlap under any circumstances. 

On the contrary, as the learned Advocate-General points out, sections 182 to 
186 form a related group, dealing broadly with the civil penalties, while section 
187 concerns those offences under the Act which are not to be dealt with by officers 
of Customs taking cognizance of them under section 182 but to be tried by a Magis- 
trate. When we scrutinise section 182 we see that, as a matter of abundant caution 
in this section which refers to adjudication of confiscations and penalties by customs 
officers, sub-sections (26), (72), (74), (75) and (76) have been specifically excluded. 
But, even here, the draftsmanship has not been complete; for the later provisions such 
as (76 (a)), (76 (b)), (77s (78 and (81) have not been included in this context as 
excepted which ve been done. Hence, since the scheme is such that the 

isterial procedure and penalties relating thereto may very well overlap the 
infliction of the penalties of confiscation, etc. by officers of Customs, and these are not 
mutually exclusive categories, section 167 (81) has full force, wherever it is applicable. 
Section 186 relates to a totally different principle, and there is no inference whatever, 
by means of any implication, from the use of the words “ under any other law”, 
excluding proceedings under section 167 (81), in cases where the goods have been 
confiscated and civil penalty has been levied. 

We may turn to the more general aspect, which reinforces the same interpreta- 
tion, and totally excludes any doctrine of “ double jeopardy ” as applicable in this 
context. A very few citations will be sufficient to indicate this. 


Both in the United States and in the United Kingdom, it appears to have been 
generally held that the imposition of a civil penalty, such as confiscation or seizure 
or a penal tax, by the administrative agencies employed to implement the law re- 
lating to income-tax, customs, etc., will not thereby absolve the transgressor from 
liability to criminal prosecution, if he is liable upon those identical facts. In other 
words, such imposition of civil penalties will not amount to a conviction and 
sentence under the criminal law in any sense, so as to attract the application 
of the doctrine of “double jeopardy ”. Reference might be made here to 
R. v. Sethna!, and to the case of Bowes?. In the United States, we have the 
Helvering case®, where the Court specifically stated that the penalties imposed 
by Congress to enforce the tax laws include both civil and criminal sanctions, 
and that “invocation of one does not exclude resort to the other”. As far as 
Indian cases are concerned, I might refer to the following. In Magbool Hussain 
v. State of Bombay, the Supreme Court held that, though the importation of 

ld in contravention of the rules constituted an ‘offence’ under section 167 
(8) of the Sea Customs Act and under section 23 of the Foreign Exchange Regu- 
lation Act, 1947, the proceedings before the Sea Customs Authorities did not 
ee a E 
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constitute a ‘ prosecution ’ nor did the order of confiscation constitute ‘punishment’. 
Hence, a prosecution under section 23 of the Foreign Exchange Regulation Act 
before a Magistrate was not barred. Equally significantly, we have the Supreme 
Court decision in Leo Roy Frey v. Superintendent, District Jail, Amristar1, where their 
Lordships expressed the matter in the following form, upon the construction of 
section 186 itself: 

“The proceedings before the Customs Authorities were under section 167 (8) of the Sea Customs 
Act. Under section 186 of that Act, the award of any confiscation, penalty or increased rate of duty 
under that Act by an officer of Customs does not prevent the infliction of any punishment to which the 
person affected thereby is liable under any other law. The offences with which the petitioners are 
now charged include an offence under section 120-B, Indian Penal Code. Criminal conspiracy is an 
offence created and made punishable by the Indian Penal Code. It is not an offence under the Sea 
Customs Act. ” 


This is upon the true scope and interepretation of section 186 and it also explains 
why the Legislature used the words ‘ under any other law’ in this context. This 
has nothing to do with section 187, which has to be given equal effect, and which 
relates to proceedings before a Magistrate in regard to infringements under sub- 
section of section 167 which are so triable. Those proceedings, where taken in 
respect of transactions for which confiscation, penalty, etc., have been levied by 
Customs Authorities, do not constitute “ double jeopardy” in any sense. Upon 
the broad principles that criminal prosecutions may be launched in respect of trans- 
actions for which departmental penalties are levied by administrative authorities, 
reference might also be made to the Bench decision of this Court in Stoagaminatha- 
moopanar & Sons v. Income-tax Officer, Madurai*. 


There is one other point, which does not directly arise from the reference, but 
which might be commented upon here, for the sake of completeness. Would it 
constitute ‘double jeopardy °, if a person is prosecuted both before a Magistrate 
under section 167 (81), in respect of a certain alleged offence or offences, and also 
under the Indian Penal Code, for instance, in respect of the s&me€ transaction under 
section 186? The answer to this would appear to lie in section 26 of the General 
Clauses Act (X of 1897) which lays down that 

‘Where an act or omission constitutes an offence under two or more enactments, then the offender 

shall be liable to be prosecuted and punished under cither or any of those enactments, but shall not 
be liable to be punished twice for the same offence. ” 
It may be also pertinent to observe here, with reference to Article 20 (2) of the Cons- 
titution, that, as pointed out by the Supreme Court in Venkataraman v. Union 
India’, the provision under Article 20 (2) differs from the American doctrine of 
‘ double jeopardy’ which is wider in its ambit as, according to that doctrine, there 
may be jeopardy even though the person was not actually punished in the previous 
proceeding. 

I hence conclude that this reference of our learned brother must be answered 
in the negative ; section 186 of the Sea Customs Act does not preclude po. 
under section 167 (81) of the Sea Customs Act, in those cases where the Customs 
officers have levied the penalties of confiscation or fine. ° 


We place on record our high appreciation of the able and lucid arguments of 
the learned Advocate-General, assisted ably by. the learned Public Prosecutor and 
Mr. Mohan Kumaramangalam, learned counsel for the defence. 


. Reference answered. 
This case coming on this day for hearing after the expression of the aforesaid 
opinion of the Full Bench, the Hon’ble Mr. Justice Somasundaram made the follow- 


ing 
Orpzr :—The decision of the Full Bench on the points of law raised by the 
petitioner is against the petitioner. On the merits there is absolutely no ground fop 
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interference as the evidence establishes the guilt of the accused. The only one 
question is the sentence. In view of the fact that the entire sum of Rs. 25,000 has 
been confiscated and a further penalty of Rs. 5,000 has been levied and paid by 
the petitioner, I do not think that the ends of justice require that he should be 
sent back to Jail. The sentence is therefore reduced to the period undergone. 


P.R.N, — Petition dismissed; 


Sentence reduced. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justro RAJAGOPALAN, MR. Justice JaGapisAN AND MR. 
Justice SRINIVASAN. 


The Collector of Tiruchirapalli .. Appellant.* 
v 


The Trinity Bank, Ltd., Tiruchirapalli and another .. Respondents. 


Mortgages—Suit to recover a morigage debt—Appointment of Receiver pending action to collect the rents and 
profits of the mortgage properties—Effect— Mortgages, if entitled to a first charge over the collections—Crown 
debts—Priority—When could be claimed. 


An order of appointment of a Receiver in an action by a simple mortgagee or an equitable mort- 
gagee to recover the mortgage amount with a direction to him to collect and deposit to the credit 
of the suit the rents and profits from the hypotheca, but without an order of appropriation or alloca- 
tion of the same in favour of the mortgagee, does not amount to a charging order in favour of the 
mortgagee over the said collections. Independently of an order of appointment of a Receiver a simple 
mortgagee or an equitable mortgagee or a charge holder in respect of an immovable property 

no security over the rents and profits accruing from that property. The mortgagee can have no 
greater rights over such collection by reason only of such appointment of a Receiver. Hence such a 
mortgagee cannot clam priority over such collection in preference to Crown debts. 


Maharajah of Pithaparuam v. Gokuldoss Goverdhandass, (1931) 61 M.L.J. 111 : LL.R. 54 Mad. 565 ; 
Arunachalam Chettiar v. Ramanathan Chettiar, (1934) 41 L.W. 495, and Mohidesn v. Nagu Bai, (1939) 1 
M.LJ. 730: ILL.R. (1939) Mad. 496, overruled. 
Rao Bahadur K. Sambasiva Chettiar v. Sercretary of State for India in Council, (1940) 1 M.L.J. 429 
and Sanyasapanna v. Appalaswami, (1953) 1 M.L.J. 496, conclusion agreed to and not the reasoning. 
Soniram Rameshur v. Mary Pinto, (1933) I.L.R. 11 Rang. 467, followed. 
Ma Joo Tean v. The Collector of Rangoon, (1934) 1.L.R. 12 Rang. 437 ; Ago G. Ally Ramzan Yezdiv. 


Balthazar and Son,Lid., (1996) I.L.R. 14 Rang. 292 and Adikeshavalu v. State of Madras, 1.L.R. (1957) 
Andhra Pradesh 505, dissented from. 


The rule of priority of Crown debts can apply and be enforeceable only as between unsecured 
creditors of equal degree. The priority of the Crown cannot rank as against a secured creditor so as 
to deprive him of his security or to affect or injure his rights as such secured creditor. 


Appeal against the Order of the Court of the Subordinate Judge of Tiruchi- 
rappali, dated 11th October, 1956 and made in I.A. No. 245 of 1956 in O.S. No. 
268 of 1953. 


The “Advocate-General (V. K. Thiruvenkatachari), C. S. Rama Rao Sahib and 
` §. Ranganathan, for Appellant. 


K. S. Champakesa Ayyangar, R. Ramamurti Ayyar, P. S. Srisailam and V. S. Rama- 
krishnan, for Respondents. 


When the matter came on for hearing in the first instance before him the 
following Order was made by ° 


Basheer Ahmed Sayeed, 7.—These Civil Miscellaneous Appeals raise the question 
as to whether the rents and other profits collected by a Receiver in a mortgage 
action could be claimed by the Income-tax Authorities as against the mortgagee. 
It is represented that there is no settled opinion about this and that there is actual 
conflict of decisions on the point as to who exactly will be entitled to the collections 
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made by a Receiver in such a mortgage action. The latest decision in Adikeshavalu 
v. State of Madras‘, seems to be in conflict with earlier decisions of two single Judges 
of this Court. There is no Bench decision of this Court on the point involved. 
The learned counsel on both sides request that this matter may be referred to a Bench 
so that the position may be once for all resolved and the conflict set at rest. These 
matters will heroi be placed before his Lordship The Chief Justice for necessary 
orders as to posting. 

The appeals came on for hearing before a Bench (Rajamannar, C.J., and 
Veeraswami, 7.) who directed them to be posted before a Full Bench. 


The appeals were then posted before a Full Bench (Rajagopalan, Fagadisan and 
Srinivasan FF.) 


The Advocate General (V. K. Thirwenkatachari), C, S. Rama Rao Sahib and 
S. Ranganathan for Appellant. 

K. S. Champakesa Iyengar, R. Ramamurti Ayyar, P, S. Srisailan and V, S. Rama- 
krishnan for Respondents. 


The Judgment of the Court was delivered by 

Jagadisan, 7.—O.S. No. 268 of 1953 0n the file of the Sub-Court, Tiruchirappalli, 
was a suit on a mortgage, dated 30th October, 1946, in which a preliminary decree 
was passed on gth December, 1954. The decree-holder applied for the appoint- 
ment of a Receiver in I.A. No. 12 of 1955 in respect of the mortgaged property to 
collect the rents and profits therefrom. By order of Court, dated 8th February, 
1955, a Receiver was appointed. The judgment-debtor in that suit was assessed to 
Income-tax for the year 1955-56. On 13th February, 1956, the First Additional 
Income-tax Officer, Tiruchy, issued a certificate under section 46 (2) of the Indian 
Income-tax Act for the amount of tax due from the assessee and forwarded it to the 
Collector of Tiruchy. In I.A. No. 245 of 1956 the Collector applied to the Sub- 
Court, of Tiruchy for payment of the sum Rs. 235-10-0, by The’ issue of a cheque in 
favour of the First Additional Income-tax Officer, Tiruchy, from and out of the Recei- 
ver’s collections deposited to the credit of the suit. This application was opposed 
by the assignee-decree-holder who had by then come upon the scene on the ground 
that the income from the hypotheca collected by the Receiver formed accretions 
to the hypotheca, and that such income was liable to be proceeded against in case 
the corpus was insufficient to satisfy the mortgage decree in full. The Collector of 
Tiruchy contended that the amount due to the Government by way of Income-tax 
levied on the judgment-debtor was a “ Crown ” debt, the payment of which can 
be enforced with a right of priority over other unsecured debts which may be owing 
by the assessee to others. The learned Subordinate Judge of Tiruchirappalli 
following the decision reported in Paramasivan Pillai v. Ramaswami Chettiar?, held that 
though the mortgagee-decree-holder can proceed against the income realised by 
the Receiver only after exhausting his remedies against the hypotheca, the Govern- 
‘ment will have no right to proceed against such income at the present moment as 
the mortgage debt still remains undischarged. The learned Subordinate Judge 
-was of the opinion that the Government can proceed only against the surplus that 
may be left in Court after the mortgage decree was fully satisfied. C.M.A. No. 120 
of 1957 has been preferred by the Collector of Tiruchirappalli against the said order 
of the learned Subordinate Judge. The Collector has also preferred alternatively 
C.R.P. No. 512 of 1957 against the same order by way of abundant caution, lest it 
should he held that the order of the Court below is not appealable. C.M.A. No. 
120 of 1957 and C.R.P. No 512 of 1956 therefore go together, raising the question, 
whether the Collector of Tiruchirappalli is entitled to payment of the sum of 
Rs. 235-10-0 from and out of the Receiver’s deposit to the credit of the suit , O.S. 
No. 268 of 1953, Sub-Court, Tiruchirappalli. 


In O.S. No. 76 of 1948 on the file of the Sub-Court of Tirunelveli a decree in 
terms of a razinama entered into between the parties to the suit was passed on 18th 
= cc Olle a a a 
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April, 1952. The third defendant in that suit was Rao Bahadur P. Muthusami: 
Reddiar. It is not necessary to refer to the nature of the suit or the reliefs prayed 
for therein, or to all the terms of the compromise between the parties. It is sufficient 
to refer to the following clauses in the compromise decree : 


* * * * * 


II. That third defendant do pay first plaintiff Rs. 1,00,000 (Rupees one lakh) with interest at 
3} per cenit. per annum from this date by 17th October, 1952, besides the sum of Rs. 50,000 paid 
this day (18th April, 1952). 


UI. That the third defendant do pay second plaintiff Rs. 1,00,000 apes one lakh) with 
interest at at per cent. per annum from this date by 17th October, 1952, besides the sum of Rs. 50,000 
paid this day (18th April, 1952). 

VII. That in case of default in payment of the amounts due by third defendant by 17th October? 

1952, the plaintiffs shall execute this decree and realise from third defendant the respective amounts 
so due with subsequent interest thereon at 6 per cent. per annum, i.s., from 17th October, 1952, date 
of payment and that the properties in Alanganeri (Schedules I to TX-B) belonging to third defendant 
shall be a charge for the realisation of the said amounts and the plaintiffs .1 to 3 shall recover the 
same by enforcing the charge in this suit. 
In the course of execution proceedings of this decree the decree-holders applied in 
E.A. No. 73 of 1955 for the appointment of a Receiver to take possession of the charg- 
ed properties and to collect the rents and profits therefrom. The Receiver realised 
from the charged property a sum of Rs. 3,100 and deposited it in Court. The third 
defendant in the suit was assessed to Income-tax, and a sum of Rs. 30,000 was due 
from him by way of arrears of Income-tax levied. The Income-tax Officer, Tirunelveli, 
applied in E.A. No. 423 of 1956 to the Sub-Court, Tirunelveli, for the ayment 
out of this sum of Rs. 3,100 in Court deposit towards the adjustment of the tax 
liability of the third defendant. Plaintiffs 1 to 3, the decree-holders, objected to 
this payment out and ressited the application. Plaintiffs 1 and 2 themselves filed 
E.A. No. 350 of 1955 on 18th October, 1955 for the issue of a cheque for the sum of 
Rs. 3,100 in their favowr on the ground, that the Receiver’s collections should enure 
in their favour. This application was opposed by the Income-tax Officer, Tirunelveli, 
who, as stated already, claimed the amount of Rs. 3,100 in Court deposit as 
due and payable to the Government which had a priority right in respect of the said 
amount. These two applications were heard together by the learned Subordinate 
Judge of Tirunelveli, a ts following the decisions of this Court in Rao Bahadur 
K. Sambasiva Chettiar v. Secretary for State of India in Council!, and Income-tax Officer, 
Salem v. Indian Insurance and Banking Corporation, Lid., Salem*, held that the Income- 
tax Officer was entitled to the payment out as prayed for by him. He accordingly 
allowed E.A. No. 423 of 1956 and dismissed E.A. No. 350 of 1955. The 
petitioners in E.A. No. 350 of 1955 have preferred C.M.A. No. 103 of 1957 in this 
Court, challenging the correctness of the decision of the learned Subordinate Judge 
in dismissing their application. They have also filed C.R.P. No. 443 of 1957 against 
the order in E.A. No. 423 of 1956 issuing a cheque in favour of the Income-tax 
Officer, Tirunelveli. C.M.A. No. 103 of 1957 and C.R.P. No. 443 of 1957 there- 
fore raise the question, whether the Income-tax Officer, Tirunelveli, is entitled to 
priority in the matter of payment out of the sum of Rs. 3,100 lying in Court depo- 
sit from and out of the realisations by the Receiver appointed in execution of the 
charge decree in O.S. No. 76 of 1948, Sub-Court, Tirunelveli. 


The two C.M.As. and the two C.R.Ps. referred to above came on for hearing 
at the first instance before Basheer Ahmed Sayeed, J.» who passed the following 
order on 12th February, 1959 ; 


“ These Civil Miscellaneous Appeals raise the question as to whether the rents and other profits 
collected by a Receiver in a mortgage action could be claimed by the Income-tax Authorities as 
against the mo ce. It is represented that there is no settled opinion about this and that there is 
actual conflict of decisions on the point as to who exactly will be entitled to the collections 
made by a Receiver in such a mo action. The latest decision in Adhkeshavalva v. State of 
Madas,? seems to be in conflict with earlier decisions of two single Judges of this Court. There is no 
Bench decision of this Court on the point involved. The learned Counsel on both sides request 
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that this matter may be referred to a Bench so that the position may be once for all resolved and 
the conflict set at rest. These matters will therefore be placed before His Lordship the Chief 
Justice for necessary orders as to posting.” 


Thereafter the appeals and the revisions were posted before a Division Bench con- 
sisting of the learned Chief Justice and Veeraswami, J. and their Lordships directed 
the posting of the cases before a Full Bench by their order dated 28th April, 1960. 


In both these cases the claim of the Government is one for recovery of the amount 
of Income-tax levied and due and payable by the assessee who is the judgment- 
debtor in civil actions instituted against him by his other creditors. Such tax 
liability is undoubtedly a debt due to the Government by the subject on whom the 
tax has been imposed, and such a debt often goes by the name, ‘a Crown debt’. 
A debt due to the Sovereign Government of the land carries with it a paramount 
preferential right to recover and realise the debt from the person liable to pay, the 
claim of the other creditors being Set ont till after the Sovereign authority ob- 
tains payment in full. It is now settled law that the Crown or the Sovereign autho- 
rity over the territory has priority, over creditors of equal degree, to payment out 
of the assets of a debtor which are distributed by a Receiver or an administrator. 


“Tt is an incontrovertible rule of law that where the King’s and the subject’s title concur the 
King’s shall be preferred.” In re Henley X Co.1; The King v. Wells?. 


This rule may be said to be the outcome of the maxim ‘ salus populi suprema lex ’; 
(Regard for the public welfare is the highest law). It is but natural that a debt 
due to the Crown, as representing the public at large, should be preferred to the 
debt of a single creditor. But this rule of priority in favour of the Crown for the 
realisation of its dues can only prevail and be enforceable as between unsecured 
creditors of equal degree, there being no question of any lien, charge, or mortgage 
in favour of one or another of such creditors. The priority of the Crown cannot 
rank as against a secured creditor so as to deprive him of Fis security or to affect 
or injure his rights as such secured creditor. 


In Soniram Rameshur v. Mary Pinto’, Leach, J. as he then was, held that where 
there are funds in Court belonging to the debtor the Court can order payment of 
a Crown debt due by the debtor on the application of the Crown. In that case 
the suit was one for recovery of an amount due on mortgage. A Receiver was 
appointed to take charge of the mortgaged premises and to collect the rents there- 
from. The defendant was indebted to the Crown to the extent of Rs. 29-5-0 due 
under the Indian Income-tax Act. The Receiver who collected the rents of her 
mortgaged premises had sufficient moneys in his hand to pay the amount of income- 
tax due by the defendant. The Commissioner of Income-tax applied for an order 
directing the Receiver to pay him the sum of Rs. 29-5-0. The learned Judge 
quoted the following observation of Parker, C.B., in The King v. Curtis, *. 


“ By the common law the King has a prerogative of preference in payment to all his subjects» 


and to be first satisfied ; the reason of it is given in Sir William Herbert’s case®, Quia the saurus Regis est 
pacis vinculum et bellorum nervi.” 


“ This preference which the King had by the common law, was the foundation of Magna Charta, 
c. 18, which was only declaratory of the common law.” 
At page 470 the learned Judge observed ; 


“ This right to priorty has received recognition in India, as far as unsecured creditors are con- 
cerned.” 

In Manikkam Chettiar v: Income-tax Officer, Madura South®, a Full Bench of this 
Court, consisting of Leach, C. J., Waradachariar and Mockett, JJ., held that the Crown 
is entitled to prior payment over all unsecured creditors and that there was no rea- 
son why the Crown should not be entitled to apply to the Court for an order direct- 
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ing its debt to be paid out of moneys in Court belonging to the debtor without hav- 
‘ing to file a suit. In that case one Manikkam Chettiar obtained a money decree 
against one Govinda Rao, and in execution thereof attached and brought to sale some 
movable. properties belonging to the judgment-debtor. The judgment-debtor 
was in arrears in the matter of payment of income-tax levied upon him and the 
Income-tax Officer applied to the executing Court under section 151, Civil Pro- 
cedure Code, for an order res the payment out to him from the sale proceeds, 
after the sale had taken place, of the amount due by the judgment-debtor for 
arrears of income-tax. The Full Bench held that the Crown was entitled to pri- 
ority in respect of arrears of income-tax due to it, and the demand of the Income- 
tax Officer was not open to question. It was contended before the Full Bench 
‘on behalf of Manikkam Chettiar, the decree-holder who was pitted against 
the claim of the Income-tax Officer, that the attachment effected on the property 
brought to sale in execution of the decree placed him in the position of a secured 
creditor. This contention was negatived in view of a decision of a Full Bench of 
this Court in Krishnaswamy Mudaliar v. Official Assignee of Madras1. Leach C.J. 
specifically referred to his decision in the Rangoon High Court reported in Soniram 
‘Rameshur v. Mary Pinto*, and observed thus : 


“J had occasion to consider this question in the case of Soniram Rameshur v. Mary Pinto*, when 
sitting as a Judge of the Rangoon High Court, and, following the decision of Sale, J., in Gayanoda 
Bala Dassee v. Butto Kristo Bairagee*, held that inasmuch as the Crown has priority over unsecured 
creditors in the payment of debts the Court can, on application and without a formal attachment 
being issued, order the payment of a Crown debt due by the debtor where there are funds in Court 
belonging to the debtor. The District Munsif referred to this decision in his order. The order which 
I passed in that case was passed by consent, and the only arguments were those addressed to the 
Court on behalf of the Crown, but the question has been fully argued before us to-day, and I see no 
reason for changing the opinion there expressed.” 


` There can thus be no doubt that the Income-tax Officers in both the cases 
-will be entitled to be"paid out the amounts of tax due from the respective debtors 
from whose properties the respective. Receivers have collected the rents and profits 
and deposited them into Court, if the fund in the Court is not already burdened 
‘with any lien or charge or mortgage in favour of the decree-holders or not ear- 
marked or appropriated for the benefit of the decree-holders at whose instance the 
Receivers were appointed. What is the character of the money realised by the 
„Receiver in the perception of rents and profits of the hypotheca from the charged 
property in his possession in a case where he is appointed in a suit commenced by 
the mortgagee or the charge-holder for the recovery of the amounts due to him ? 
The answer to this question will afford a complete solution of the problem now 
before us. If the appointment of a Receiver in an action to enforce a mortgage or 
a charge cannot and does not enlarge the rights of the creditor by augmenting his 
security or by conferring further rights in his favour than what was created by the 
parties themselves under the terms of their contract or what enures in his favour 
- by the operation of the substantive law governing the contract, the creditor cannot 
- put forward any special right in preference to other simple money creditors of his 
debtor. In this view of the matter any debt due by the debtor to the Crown will 
- of course have priority over the claims of all the other creditors of the debtor 
inclusive of the creditor who made the properties custodia legis by the appointment 
of a Receiver in enforcement of a mortgage or charge over the corpus of the pro- 
_perties. But if it were to be held that a Receiver appointed at the instance of a 
mortgagee or charge-holder and that the rents and profits emanating from the 
hypotheca and the charged property are also stamped with security in favour of 
the creditor he alone will be entitled to appropriate and adjust them towards his 
- dues even in preference to a Crown debt, as the Crown has no priority over the 
“secured claim against the debtor. 


_ We shall first refer to the decisions cited at the Bar before dealing with the 
question of the legal effect of the appointment of a Receiver in an action to enforce 
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a mortgage or a charge. In Ma Foo Tean v. The Collector of Rangoon’, a mortgagee 
obtained a mortgage decree against his mortgagors. During the pendency of the 
suit a Receiver was appointed by the Court at the instance of the mortgagee. 
The Receiver had in his hands moneys representing rents collected by him. The 
Collector of Rangoon claimed a sum of Rs. 1,029, being the amount of forfeiture 
imposed under section 19 (G) of the Court-fees Act, from the defendants and applied 
to the Court for payment of the sum out of the rents. A Division Bench of the 
Rangoon High Court, Sir Arthur Page, C.J. and Ba U,J., held that the rents and 
profits arising out of mortgaged land in the hands of a Receiver prima facie are not 
sums payable to the mortgagor, but form part of the mortgaged property upon 
which the debt due to the mortgagee was secured, and that the Crown is not en- 
titled to be paid such rents and profits in respect of a debt due by the mortgagor to 
Government in priority to the party entitled to it, viz., the mortgagee-decree- 
holder. The mortgage in the Rangoon case was in form an English mortgage, 
under the terms whereof the rents and profits arising out of the hypotheca formed 
part of the property hypothecated. The learned Chief Justice at page 442 refer- 
ring to the form of the mortgage observed thus: 

“In my opinion under the express terms of the deed of mortgage the mortgagee was entitled 

as a secured creditor of the judgment-debtor to the rents and profits of the land of which the 
Receiver was in possession.” 
On the facts of that case it is clear that the rents and profits of the mortgaged pro- 
perty constituted as much security for the repayment of the mortgage loan as 
the corpus of the property itself. A Receiver collecting such rents and profits 
could therefore hold the collections only as part of the security in favour of the 
mortgagee-decree-holder. The learned Chief Justice however posed the follow- 
-ing question at page 441 : 

“ Are the sums in the hands of the Receiver representing the rents and profits of the land which 
was subject to the mortgage payable to the defendant, i.s., the mortgag@r ? ” 
and answered it thus 

“In my opinion they are not.” 


The very object of appointing a Receiver in a mortgage action is to intercept the 
realisations of the rents and profits by the mortgagor and to prevent the mortgator 
from exercising any right or control over them. The sequestration of the income 
from the properties from the reach of the debtor cannot by itself transform its charac- 
ter or create new or fresh rights in respect of them in favour of persons who had 
no antecedent rights before the appointment of the Receiver. At page 444 the 
learned Chief Justice observed er as follows: 


Wa Bidns bytes dose I am disposed to think that the appointment of a Receiver by the Court under 
Order 40, rule 1, in no way diminishes or enlarges the title to the property which comes into his poses- 
sion so far as the person otherwise entitled to it is concerned. It follows, therefore, that the sums of 
money in the hands of the Receiver are not sums payable to the mortgagor, but form part of the 
mortgaged property upon which the debt due to the mortgagee was secured.” 

All the observations of the learned Chief Justice in the Rangoon case were made 
in a context where the rents and profits realised by the Receiver were, by the express 
agreement between the parties, constituted as part of the security. 


In Rameshwar Singh v. Chuni Lal Shaha®, the first mortgagee filed a suit to 
enforce his mortgage making the mortgagors and the second mortagee defen- 
‘dants in the action. A Receiver was appointed at the instance of the plaintiff, 
-the first mortgagee, the seĉond mortgagee being a party to that application. The 
-Receiver was directed under the terms of his appointment to collect the rents and 
other income from the hypotheca and to pay the realisations to the first mortgagee 
in reduction of his claim under the mortgage. The Receiver took possession of 
the mortgaged properties and carried out the order of Court for payment of the 
profits in reduction of the dues on the first mortgage. The second mortgagee, who 
was a party to the Receiver application and in whose presence the Receiver was 
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directed to pay the rents and profits in reduction of the liability under the first 
mortgage, instituted in turn a suit to enforce his security without joining the 
first mortgagee as a party. He obtained a decree and in due course of execution 
brought the hypotheca to sale and purchased it himself. The second mortgagee 
then made an application to the Court for the purpose of intercepting the whole 
of the income oft the property purchased by him and to receive the amount for the 
satisfaction of his own dues. This application was opposed by the first mort- 
gagee, and the question before the High Court was She cher the second sre a 
was entitled to the order prayed for by him. The Calcutta High Court held that 
the second mortgagee was not entitled to the payment of the rents and profits asked 
for by him. The one thing which effectively precluded the secon mortgagee 
from asserting any rights to the rents and profits of the hypotheca from the hands 
of the Receiver was an order of the Court dated 15th July, 1915, by which the 
Receiver was directed to pay the income only to the first mortgagee towards the 
reduction of the amounts due to him. The actual decision of the Calcutta High 
Court seems to us to rest entirely on the bar operating against the second mortga- 
gee by reason of an order of Court to which he was a party. The second mortgagee 
contended that he was not bound by the previous order of Court, as subsequent to 
that order he obtained a decree on his own mortgage. In dealing with this con- 
tention their Lordships observed thus at page 423 : 


“ We are of opinion that there has been no change in his position in relation to the Receiver at 
the instance of the first mortgagee. If neither the second mortgagee nor the mortgagor is entitled 
to question the propriety of the order for appointment of the Receiver, the circumstance that the equity 
of redemption Tias been transferred from the mortgagor to the second mortgagee cannot place the 
latter in a position of advantage. In his character as purchaser in execution of his own decree, he is as 
much bound by the order for the appointment of the Receiver as the mortgagor. If the mortgagor had 
made an application to the Court to modify the order for the be eae of the Receiver and had 
attempted to intercept the profits, no Court would have listened to him; the second mortgagee does 
not now stand in a diffeggnt position ”. 


This is indeed the ratio of the decision of the Calcutta High Court, and this was 
enough for the actual decision in the case. But the learned Judges however 
_observed thus at page 422 : 


“ Our attention has been invited to the case of Penny v. Todd!, where it was ruled that the 
possession of a Receiver in a mortgage suit was prima facie for the benefit of the party who had obtained 
the appointment. On this principle it has been argued that the Receiver who was appointed at the 
instance of the first mortgagee holds the property for his benefit alone and is bound to make over 
to ae He entire income for the satisfaction of his dues. In our opinion, this contention is clearly 
well-founded.” 


This observation was clearly obiter and even otherwise is very wide in its reach 
and scope. 


In Maharajah of Pittapuram v. Gokuldoss Goverdhandoss*, the Maharajah of Pitta- 
puram instituted a suit, Civil Suit No. 229 of 1924 on the Original Side of this 
Court, for recovery of the principal and interest due to him under a mortgage 
executed by one Gokuldoss, manager of a joint Hindu family trading under the 
style of Murlidoss Ramdoss & Co. The mortgage sued upon was an equitable 
mortgage created by deposit of title deeds of ten items of properties. One of the 
defendants in the mortgage action filed Civil Suit No. 622 of 1923 in the same Court 
against the other members of the firm Murlidoss Ramdoss & Co., for partition of 
the joint family properties. In the partition suit an Advocate of this Court was 
appointed Receiver of all the properties belonging to the joint family including 
the properties mortgaged to the Maharajah. Subsequently the firm was adjudi- 
cated insolvent and the Official Assignee was impleaded as the legal representa- 
tive. The Receiver appointed by the Court continued in possession of the proper- 
ties. The Maharajah made an application for the appointment of an independent 
Receiver for the properties mortgaged to him, but that prayer was not granted, 
and the Court merely directed the Receiver in the partition suit already appointed 
to keep a separate account of the income of the mortgaged properties. Eventually 
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the Maharajah obtained a mortgage decree in his favour and brought to sale several 
items of the hypotheca. At that juncture two Advocates of this Court were appointed 
joint Receivers of the mortgaged properties, and these Receivers collected the in- 
come from the properties, subsequent to the date of the eae decree. The 
Maharajah claimed that the income realised from the mortgag properties should 
in law be treated as additional security for the amount found due to him under the 
mortgage, inasmuch as a Receiver was appointed at his instance in his mortgage 
suit and as such the income from the properties should be considered to be ear-marked 
for his own use. The Offcial Assignee resisted the claim of the Maharajah and 
contended that with regard to the income the Maharajah had no preferential 
rights and that his rights to it are only the same as those of the ordinary creditors. 
Madhavan Nair, J., upheld the claim of the Maharajah and directed payment out 
in bis favour. At page 572 the learned Judge observed thus : 


“ Since the Receiver in this case was appointed at the instance of the petitioner and since he was 
not able to realise his decree amount by the sale of the mortgaged properties, it must be held that he 
is clearly entitled to proceed against the income in the hands of the Receiver as one of the steps for 
realization of his security.” 


At page 573: 


“The right of an equitable mortgagee to get a Receiver appointed in a mortgage suit having been 
extended to a simple mortgagee, neither of them having any right to possession of the properties, 
I think his admitted right to proceed against the income of the mort property in the hands of the 
Receiver for realising his debt, when the security is insufficient for that purpose, may also be extended 
to the case of a simple mortgage in India.” 


The learned Judge referred to the decision in Rameshwar Singh v. Chuni Lal Shaha’» 
and relied upon the observations of the learned Judges of the Calcutta High Court 
extracted above. The principle laid down by this decision is that an order 
appointing a Receiver in a mortgage action at the instance of the mortgagee and 
entrusting him with the duty of realising the income from thgmortgaged properties, 
does automatically by virtue of the force of the order of the appointment itself 
convert the realisations as belonging to the mortgagee to be appropriated by him 
for his dues. 


In Ponnu Chettiar v. Sambasiva Ayyar*, a Division Bench of this Court, Venkata- 
subba Rao and Reilly, JJ. considered the question of the effect of the appoint- 
ment of a Receiver in a suit to enforce a simple monge The appellant in the 
case obtained a money decree against one Ganapathia Pillai in the District Munsif’s 
Court of Mayuram and in execution of that decree attached certain properties, 
The respondent who had obtained a mortgage from the aforesaid Ganapathia 
Pillai filed a suit in the Sub-Court of Mayuram for enforcing his mortgage and 
obtained the appointment of a Receiver for the mortgaged properties, which in- 
cluded properties already attached by the appellant in execution of his money 
decree. The appellant applied for leave to execute his decree against the Receiver, 
executed his decree, brought the attached properties to sale and purchased them 
himself. The sale was also in due course confirmed. The appellant attempted to 
take possession and the respondent made two applications to the Court below, one 
to restrain the appellant from taking possession, and the other to continue the 
Receiver already appointed. These applications were granted. The respondent 
obtained a mortgage decree, brought the mortgaged properties to sale and a third 
party purchased them. Till the date of this sale the Receiver had realised a cer- 
tain amount as income from the properties and paid the amount into Court. As 
stated already some of the properties had already been purchased by the appellant 
himself in his execution sale. The appellant applied to the Court below for pay- 
ment out to him of that part of the amount paid by the Receiver into Court attri- 
butable to the properties purchased by him on the ground that the ownership of 
the income was incidental to the ownership of the poper This application was 
rejected by the Court below and the correctness of this decison was challenged in 


546. 
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the appeal. This Court confirmed the order of the Court below. At page 549 
Venkatasubba Rao, J., observed thus : 


“The effect of the order appointing the R eceiver was to deprive the mortgagor of his right to deal 
with the income. It was in order to safeguard the respondent’s position that the Receiver was appoint- 
ed. The mortgagor could not defeat the order by assigning the profits to a third party. Could he 
have, for instance, by private transfer, assigned the income to the appellant ? Of course, not. What 
the appellant purchased was no more than the right, title and interest of the mortgagor. But the 
Jatter himself had no right to dispose of the income. The order operated to take away that right, 
which, otherwise, he would have possessed.” 

Venkatasubba Rao, J., referred to the decision of Madhavan Nair, J., in Maharajah 
of Pittapuram v. Gokuldoss Goverdhandoss}, and observed thus : 

Oe ee sabe wheres it is doubtful whether the decision of Madhavan Nair, J., in Maharajah of Pitha- 


am v. Gokuldoss Goverdhandoss*, is correct or not, for the claimant, whose right was negatived by the 
earned Judge, was the Official Assignee ; but with that I am not concerned.” 


Reilly, J., at page 556 observed : P 
“ But I do not think there is any reason to doubt that a simple mortgagee in this country cannot 

by getting a Receiver appointed in the course of a suit enlarge his security or enlarge his rights to the 

prejudice of third parties, who have already acquired rights in the equity of redemption.” 


At page 557: 
i a judgment-debtor cannot deal with property for which a Receiver has been appointed 


so as to defeat the order appointing the Receiver or prejudice a judgment-creditor at whose instance 
the order has been obtained.” x 


This decision only laid down the principle which is indeed well settled, that the 
order appointing a Receiver whatever may be the nature of the action in which the 
Receiver happens to be appointed operates as an injunction against the parties 
to the suit, their agents and persons claiming under them from interfering with 
the possession of the Receiver in any manner so as to affect the rights of the parties 
in the pending actions ; 


We shall now refer to the decision of the Full Bench of this Court in Paramasivan 
Pillai v. Ramasami Chettiar? which, of course, did not deal with the question of the 
effect of the appointment of a Receiver in.a suit to enforce a simple mortgage but 
which merely dealt with the question whether a Receiver can be appointed in a 
mortgage suit at the instance of the mortgagee, where the mortgagee had lost his 
personal remedy against the mortgagor. It is necessary to deal with this case at 
some length as several of the observations of the learned Judges of the Full Bench 
were commented upon by the learned Advocate-General appearing for the Income- 
tax Department, and as these very observations were relied upon strongly by learned 
counsels for the other creditors, Mr. K. S. Champakesa Iyengar and Mr. R. Rama- 
murthy Iyer. The facts of the case as set out by Ramesam, J., are as follows : 


The first defendant in the suit, out of which the Letters Patent Appeal arose, 
executed a deed of mortgage in favour of one Krishna Pillai on goth May, 1924 
for Rs. 20,000. Krishna Pillai died and in the family arrangement entered into 
after his death between the members of his family, the mortgage document was 
allotted to the share of the plaintiffs and the seventh defendant in the suit. The third 
defendant in the suit was the son of the purchaser of the properties from defendants 
1 and 2, the owners of base satan under a sale deed dated 23rd February, 1959. 
Under that sale deed he ertook to pry the sum of Rs. 24,500 towards the mort- 

ge debt. He offered to pay the said amount in full discharge of the mortgage, 
ae the plaintiffs refused to accept it on the ground that more money was due to- 
them. ‘The result was the amount remained unpaid. On 29th September, 1990, 
a preliminary mortgage decree was passed in favour of the plaintiffs. The total 
amount declared to be due to the plaintiffs was very nearly the sum of Rs. 37,000. 
In August, 1931, the plaintiffs applied for the appointment of a Receiver of the 
suit properties on the ground that the properties were not of sufficient value for. 
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discharging the decree and that there was no other means of realising the decree. 
amount. The Subordinate Judge passed an order appointing a Receiver and the 
Receiver took possession of the properties from 1st November, 1931. The third 
defendant preferred an appeal to the High Court against the said order, and Krish- 
nan Pandalai, J., who heard the appeal reversed the order of the Subordinate Judge 
directing the appointment of a Receiver. A Letters Patent Appeal was preferred 
against the judgment of Krishnan Pandalai, J. and it was this appeal which was 
heard by the Full Bench. The short question for consideration by the Full Bench 
was whether it was open to the plaintiffs, who had given up their right to geta personal 
decree against the mortgagor, to apply to the Court for the appointment of a 
Receiver on the ground that the security was insufficient. In the ordinary course’ 
the mortgagee would have only sold the hypotheca and realised only such sum as 
the sale brought in and would have been without any remedy to recover from the 
mortgagor any deficit which may occur after adjusting the sale amount towards the 
mortgage decree. He could not proceed against any of the other assets of the judg- 
ment-debtor not included in the mortgage, as the personal remedy against the 
mortgagor was either barred or given up. The Full Bench held that it was open 
to the Court to appoint a Receiver in a suit on a simple mortgage even though the 
personal remedy of the mortgagee was not subsisting on the date of the institution’ 
of the suit. Ramesam, J., gave several reasons for holding that a Receiver can be 
appointed. The first reason as set out by the learned Judge was as follows at page 
926 : 

“But where a mo ee seeks to obtain the appointment of a Receiver he does not proceed 
against the other properties of the mortgagor but wants to proceed against the mortgaged property 
itself. The underlying idea in the opposite view is that, the profits of the property not being mort- 
gaged, the mortgagee is really trying to proceed against property other than the mortgaged property: 

ut if the idea is carefully examined it seems to me there 1s a fallacy. In the first place the mort- 
gagee never seeks to obtain possession for himself. Secondly the attempt to place the property in 
the hands of the Receiver is really proceeding against the property so as to utilise it for the 
of the debt. Now, profits of property are an accession to the property gad proceed out of it.” 


The simple mortgagee is, as observed by the learned Judge, not entitled to recover 
possession of the mortgaged propérty from the mortgagor. The security of a simple 
mortgagee is only that of the property hypothecated and not the rents and profits 
therefrom. If so much is clear, we are unable to understand how the profits of pro+ 
perty can at all be described as accession to the property by reason only of the fact 
that they emerged from out of the property. The second reason given by the learn- 
ed Judge was thus set out by him at page 927: 3 

“Tf a decree is promptly passed and the property is sold, the amount realised by the sale. goes 
to the benefit of the mo ee and from the time-he receives the amount he gets interest in it. But 
instead of the sale promptly following the suit if there is delay, during all the time the sale is delayed 
the mortgagor will be enjoying the profits of the property which would have been enjoyed .by thé 
mortgagee in the shape of interest on the mortgage money if there had been an carly sale. The profits 
of the property correspond to the interest on the money when once it is sold and converted into 
money; and wherever the mortgagor does not keep down the interest, he is really enjoying the profits 
of the property which in one sense represent the property which would have belonged to the 
mortgagee but for the delay.” > 


Delay in proceedings before the Court arises out of the exigencies of the business 
of the Court. The rights of the parties to the suit can in no way be affected or be 
made to depend upon promptness and diligence of the one suitor or the dilatoris 
ness and delay of the other suitor. The underlying conception in the remarks of 
the learned Judge seems to be that the mortgagor should not prejudicially affect 
the mortgagee’s rights in the matter of the recovery of his money by indulging in 
what may be called delaying tactics. It may be that the mortgagee can legiti- 
mately look to the procéss of Court for the speedy realisation of the debt due to him. 
Until the. hypotheca is sold the mortgagor, the undoubted owner of the property, 
is entitled to be in possession, and there is nothing improper and unjust if he were 
to enjoy the rents and profits himself. It cannot be said that by so doing he is 
fattening at the expense of the mortgagee. The mortgagee is entitled to interest 
on the mortgage amount throughout thé proceeding in‘the suit, and we do not 
sce how his interest can be said to be affected by reason merely of the pendency of 
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the mortgage action for an inordinately long time. If the hypotheca was insuffi- 
cient either from the inception of the mortgage or by reason of other circumstances 
as fall in the value of the property, it is only the misfortune of the mortgagee for 
which the mortgagor cannot be made to suffer by the deprivation or diminution 
of his undoubted rights in the property. 


The next reason of the learned Judge is thus set out at page 931 : 


“ The appointment of a Receiver is only a mode of execution (section 51 of the Code)—to be 
used, no doube with caution and sound judicial discretion. It was ordered by the Judicial Committee 
in a simple money decree; Vibhuda Priya v. Lakshmindra’, Why should the simple mortgagee be 
in a worse position than the holder of a money decree ? If it is said that he has taken property as 
security what about the case when it has become insufficient ? ” 


With respect we are unable to agree with this observation. A Receiver can be 
appointed under the provisions of the Civil Procedure Code even during the pen- 
dency of the suit long before the stage of execution is reached. Where a Receiver 
is so appointed even before the passing of the decree it cannot be a mode of execu- 
tion. Assuming however that though a Receiver is appointed before the passing 
of the decree the adjustment of the income realised towards the decree can ap- 
ropriately be called a step in execution or a mode of execution, the learned Judge 
failed to keep in mind the fact that a simple mortgagee who had lost his personal 
remedy and who had no security over the rents and profits of the hypotheca had 
no right to realise the rents and profits in execution of the mortgage decree. A 
simple money creditor however stands on a different footing. He can proceed 
t all the assets of the judgment-debtor as long as such assets are avilable for 
him to be proceeded against. Any comparison between a simple mortgagee who 
has lost his personal remedy against the mortgagor and a simple money creditor 
may not be quite apposite in considering the question either of the propriety of 
appointing a Receiver in such cases or the question of the legal effect of the order 
of such appointment. 


Cornish, J., at page 948 made the following observation : 


“The remedy of the simple mortgagee is a judicial sale of the mortgaged property ; Sri Raja 
Papamma Rao v. Sri Vira Pratapa H. V. Ramachandra Razu*. That is a legal remedy. In hee 
of any clear rule to the con why is he not to be entitled to crave as auxiliary to his legal remedy 
the equitable remedy provided by Order 40, rule 1, of the appointment ofa Receiver ? ” 


The provisions of the Civil Procedure Code create only procedural rights which 
cannot come into play in the absence of substantive rights in favour of the party 
invoking the procedure. 


This Full Bench decision is authority for the legal position, that the Court 
has got jurisdiction to appoint a Receiver in a suit for the enforcement of a simple 
mortgage by the mortgagee who might not have kept his personal remedy against 
the mortgagor intact and subsisting on the date of the suit. The correctness of 
this view does not arise for consideration in the case before us and we have neces- 
sarily to proceed on the assumption that it is a right decision, though if the matter 
were res integra we might have considered the question afresh. The Full Bench 
had not to consider the question whether the collections made by the Receiver be- 
came impressed with the same character as the mortgaged property itself. The 
course of reasoning adopted by the learned Judges was only a guide to reach the 
final conclusion that the Court had power to appoint a Receiver. Neither the 
implication of the decision nor the necessary consequences flowing from it can ex- 
clude the ascertainment of the correct legal position by.us in this proceeding. 

In Aga G. Ally Ramzan Fezdi v. Balthazar & Son, Lid., a suit was brought to 


recover the amount due under a mortgage created by a deposit of title deeds. 
On the day when the mortgage suit was filed at the instance of the mortgagee an 


order was passed appointing a Receiver to take possession of the mortgaged property 
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and to collect the reats and profits accruing therefrom. The mortgagee had allowed 
‘his right to obtain a personal decree against the mortgagor to become barred by 
limitation. The hypotheca was brought to sale in execution of the decree, but 
the proceeds of the sale were not sufficient to cover the amount due under the 
mortgage. Between the date when the Receiver was appointed and the date upon 
which the sale took place the Receiver collected Rs. 5,067-10-0 as rents and profits 
‘due and owing in respect of that period from the tenants on the property. That 
sum was less than the amount due under the mortgage after deducting the proceeds 
of the sale of the property. The mortgagee applied for an order that the sum in 
the possession of the Ree: should be allocated to him. The mortgagor opposed 
the application and the question was whether the mortgagee was entitled to the 
amount. The Division Bench of the Rangoon High Court held that, apart from the 
express agreement a mortgagee by deposit of title deeds does not possess as part of 
the interest that is transferred to him under the mortgage the right to possession 
of the property or the right to the rents and profits accruing therefrom during the 
subsistence of the mortgage. But nevertheless the learned Judges upheld the 
claim of the mortgagee to appropriate the sum in the hands of the Receiver to the 
balance of amount due under the mortgage decree. At page 301, Page, C.J. 
-observed thus : 

ET in equity the mortgagee’s right to the sale proceeds is deemed to accrue from the 
date when he claims the right to enforce his security by filing a suit or a petition in that behalf.” 
Again at page 304 the learned Chief Justice made the following observation : 


“But, in my opinion, it is consonant alike with reason and equity, if a mortgagee is diligent and 
applies that a receiver should be appointed and in the event he succeeds in the suit, that the rents 
and profits in the hands of the Receiver should be allocated to the mortgagee who during the period 
between the time when he filed tne suit to enforce his security and the date of the sale has been deprived 
of the interest and profits which otherwise might have accrued to him if he had been in possession 
of the proceeds of the sale during that period. It is upon that ground and not upon the footing that a 
mortgagee by deposit of title deeds gonan a substantive right to the rents and profits of the property 
subject to the mortgage that the Courts in England from the earliestimes have allocated to the 
mortgagee the rents in the hands of the Receiver that have accrued after the order appointing the 
Receiver was made.” 

It is but proper that the Court should work out the rights of the parties as 
far as possible as they stood on the date of the institution of the suit. But allow- 
ing the mortgagee to have interest on the mortgage amount till it is realised and 
permitting him to have the rents and profits from the hypotheca through the machi- 
nery of the appointment of a Receiver do not achieve that result. A simple mort- 
gagee or other mortgagee similarly placed whose personal remedy is lost can only 
recover the mortgage amount by a judicial sale of the hypotheca. The analo y 
of English law cannot help us, as the Indian statute law of mortgage is of a 
different pattern. 


In Arunachalam Chettiar v. Ramanathan Chettiar}, the appellant in this Court 
obtained a simple money decree against his judgment-debtor. In execution of 
that decree he brought to sale and purchased the equity of redemption in a certain 
property. The sale was held on 15th April, 1929 but delivery was not effected 
till 5th January, 1930. The respondent in the appeal was a simple mortgagee of 
the same property and he sued to enforce his mortgage and obtained a decree on 
5th November, 1927, to sell the property. He applied for the appointment of a 
Receiver in the mortgage action and obtained an order in his favour on 16th Decem- 
ber, 1929, that is after the sale to the appellant but before the delivery. The Receiver 
harvested the crops on the lands and deposited the value of the proceeds into the 
Court. The appellant contended that the title to the lands vested in him from the 
date of the sale, 15th April, 1929, that the gathered crops did not form part of the 
mortgage security and that therefore he was entitled to the sum in Court deposit. 
This contention was however repelled. The learned Judges followed. the decision 
‘of the Full Bench in Paramasivam Pillai v. Ramaswami Chettiar®, and observed as 
follows : 
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TE the only practicable principle seems to be that all proceeds from the land realised 


them.” 


In Mohideen v. Nagu Bai!, the question for consideration was whether the holder 
of a money decree or an equitable mortgagee had a preferential right in the pro- 
fits of the mortgaged properties where a Receiver had been appointed at the instance 
of the holder of the money decree in execution proceedings and also appointed to- 
act in a suit instituted by the mortgagee to enforce his mortgage. A Division Bench 
of this Court, Sir Lionel Leach, Chief Justice and Madhavan Nair, J., held that 
the equitable mortgagee was entitled to preferential payment of the proceeds of 
the mortgaged properties as against the holder of the money decree. The learned 
Chief Justice based his decision on the following observation at page 501 : 


“ As an equiable mortgagee is entitled as against the mortgagor to the rents and profits of the 
mortgage security if it is insufficient for the discharge of the mortgage debt and as the holder of a 
money decree who obtains the appointment of a Receiver is not in the position of a secured creditor 
J am of the opinion that the equitable mortgagee has the better title when there is a contest between the 
two. Iam of course referring to a case where the order of appointment contains no charge and the 
creditor merely stands in the shoes of his judgment-debtor” 


Madhavan Nair, J. referred to his earlier decision in Maharajah of Pittapuram v.. 
Gokuldoss Goverdhandoss*, and referred, also to the observatien of Venkatasubba 
Rao, J., doubting that decision, in Ponnu Chettiar v. Sambaswa Ayyar.* The observa- 
tion of Madhavan Nair, J., in this decision explaining his previous decision gives 
the key to the proper interpretation of the learned Judge’s view in this matter.. 
At page 506 he observed thus : 

“The question therefore reduces itself to one of interpretation of the order passed by the Court. 

In Maharajah of Pittapuram v. Gokuldoss Goverdhandoss*, besides referring to the arguments advanced 
on the general principles arising from the position of the decree-holder as equitable mortgagee, I 
drew attention also to the order of the learned Judge appomting the receiver—the only point that 
received and could receive Mttention at the hands of the leained Judges in the English cases already 
referred to. In that case the order stated that the Receiver ‘shall pay the net receipts into Court to- 
the credit of this suit’, Civil Suit No. 229 of 1924, the suit instituted by the equitable mortgagee in 
which he eventually obtained a decree. It seemed to me that, according to this order, the money in 
the hands of the Receiver was not to be dealt with ‘ except in one way ° that is, except to put it to: 
the ‘ credit of this suit’, which means to the credit of the mortgagee-decree-holder in the event of his 
success in the case, and to no one else. According to this interpretation it follows that the mort- 
gagee-decree-holder in Maharajah of Pittapuram v. Gokuldoss Gover ss*, was in the position of a 
secured creditor as against the Official Assignee............ < 

In a case where the mortgagee can obtain a personal decree against the mortgagor 
once the hypotheca is exhausted and found deficient to satisfy the mortgage decree 
in full, the order of the appointment of a Receiver and the perception of the rents 
and profits from the hypotheca through his medium may be treated as an order 
of attachment before judgment which can avail the creditor once the personal 
decree is passed. In this view of the matter the observation of the learned Chief’ 
Justice is not explicable. The view of Madhavan Nair, J., that very much would 
depend upon the terms of the order appointing the Receiver is unexceptionable. 


In Sambasiva Chettiar v. Secretary of State for India in Council‘, a Receiver was. 
appointed over the mortgaged properties in an action to enforce a simple mortgage. 
An amount was due from the mortgagor to the Government in respect of kudi 
maramath which had accrued due before the appointment of the Receiver. The Col-- 
lector filed an application praying the Court to pay the money due to.the Govern- 
ment by direction to the Receiver to pay from and out of the collections made by 
him. ‘The question for consideration was whether theedebt due to the Crown was 
entitled to priority over the debt due to the mortgagee in respect of the amount 
recoverable from the income of the mortgaged property. Wadsworth, J., held that 
the appointment of a Receiver in a suit on a simple mortgage did not really enlarge 
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the scope of the mortgage, that the mortgagee had no charge over the rents and pro- 
fits in the hands of the Receiver, and that the Collector was entitled to be paid in 
recognition of the priority of Crown debt. At page 431 the learned Judge after 
referring to Maharajah of Pittapuram v. Gokuldoss Goverdhan Doss}, Paramasivam 
Pillai v. Ramaswami Chettiar®, and Khader Mohideen Sahib v. Nagu Bai’, observed 
thus : 


“ It is true that there are in these judgments phrases which give some colour to the theory that 
when a Receiver has been appointed the right of the mortgagee to a preferential lien over the rents 
in respest of his mortgage-debt to the extent to which it is not covered by the hypotheca, is based 
on the theory that the rents are regarded as being added to the security for the mortgage-debt. But 
it seems to me that this view is clearly erroneous and that it was not in fact the basis of the decisions 
in the three cases above referred to. India at any rate a simple mortgage does not bind the rents 
and profits of the hypotheca. The appointment of a Receiver in a suit on a simple mortgage does 
not really enlarge the scope of the mortgage. ‘The true nature of the proceeding is that the Court 
creates a machinery waerehy the mortgagor is prevented from dissipating the funds which would 
normally be used to defray the interest on the mortgage the object of the machinery being simply to 
prevent the mortgagor from profiting by the law’s delays. The Receiver collects the rents in the first 
instance for the benefit of the mortgagee against the contingency of the hypotheca being insufficient.” 


The decision of the learned Judge rests upon the simple ground, that the mortgagee 
has no charge over the rents and profits collected by the Receiver, and that at best 
he can occupy only the position of a simple money creditor in which case his claim 
will have to be postponed to the claim of the Crown. 


In Income-tax Officer v. Ind. Ins. and Banking Corporation’, the question raised 
was whether a Crown debt for income-tax due by mortgagor is payable on the 
application of the Income-tax Officer in priority out of the rents and profits col- 
lected by a Receiver appointed in a simple Mortgage suit filed by the mortgagee. 
Mack, J., held that although such rents and profits can be held by the mortgagee in 
priority to other simple creditors, they cannot be appropriated by the mortgagee 
in priority over a Crown debt. At page 498 the learned Judge observed thus : 

“ The rents and profits collected by a Receiver appointed by a Court cannot strictly be ded 
as property charged with the debt. Wadsworth, J., took the view that the Court gave preference 


to the mortgagee over the simple creditors, merely by way of justice and equity, to ensure that the 
mortgagee shall not be damnified by the protraction of the suit. I find it difficult to accept this 


priority over other debts by judicial decisions and also under statutes...... They occupy a special 
and privileged catego of their own. It is only a secured debt, that is one in respect of a strictly 
specified security which can have priority over a Crown debt. I have no hestitation in agreement 


tute part of the security as such. Although such rents and profits can be claimed y the mo 
in priority to other simple creditors, they cannot be appropriated by the mortgagee in Priority over a 


With respect to the learned Judge, we find it difficult to follow his reasoning. The 
major premise of the learned Judge was that there is no security tattached to the 
rents and profits. Upon that the only conclusion possible was that the mortgagee 
cannot treat the amount as having been ear-marked for him. If the learned Ju ge 
was right in holding that the mortgagee could claim a preferential right against 
the other simple money creditors such preferential right could also be enforced 
against the Crown. We are unable to see how any distinction can be made þet- 
ween a Crown debt and other simple money debts owing by the mortgagor. 


In Adtkesava Chetty v. The State of Madras® a simple res ira filed a suit to 
recover the mortgage amount and had a Receiver appointed for the mortgaged 
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property who collected the rents and profits from the mortgaged property and 
deposited them in Court. The State of Madras had a claim for a sum of Rs. 1,325-9-2 
against the mortgagors in respect of sales tax and they filed an application in the 
mortgage suit for payment out to them of the said amount from and out of the 
rents realised by the Receiver. The mortgagee opposed the application but the 
learned Subordinate Judge before whom the application was made ordered pay- 
ment out. The correctness of this order was questioned before the Andhra High 
Court and a Division Bench of that Court consisting of Subba Rao, C.J., as he then 
was, and Jagan Mohan Reddi, J., set aside the order of the Court below and 
negatived the claim of the State. After a review of all the cases referred to above 
Subba Rao, C.J., observed thus : 

“ The law on the subject may now be summarised. An appointment of a Receiver in a mort- 
gage action to collect rents of the mortgaged property and deposit the same to the credit of the suit is 
‘one of the equitable modes of proceeding against the mortgaged property itself. On the making of 
that order, the mortgagor is deprived of his right to possession and to collect the rents. Thereafter 
neither the mortgagor nor persons claiming under him such as the purchaser or a mortgagee 
of the equity of redemption can have a higher right than the mor or himself. So too, all 
creditors who have no prior mortgage or security over the property, can im to have a right to the 


in the case of unsecured creditors, they can only claim that amount in the shoes of the mortgagor 
and when the mortgagor himself has no right a fortiori they will have none. Whatever pri ed 


extent, indicated above, the State also cannot claim any prionty in the sums collected by the 
Receiver.” 

There is complete concurrence of judicial opinion holding that the simple 
mortgagee and the equitable mortgagee have no legal right to take possession of the 
mortgaged property or to claim any security in the rents and profits accruing from 
that property. The bgpad grounds on which such mortgagees were afforded pre- 
ferential rights in the rents and profits collected by a Receiver appointed at their 
instance are: firstly, the appointment of a Receiver is an equitable mode of execution 
permissible under the provisions of the Code of Civil Procedure ; secondly law’s 
delays ought not to prejudice the mortgagee in realising the amount due to him, 
and thirdly the English law has always recognised and upheld the mortgagee’s 
right to have a Receiver appointed for the liquidation of the mortgage debt. 


The right to levy execution by the appointment of a Receiver cannot alter 
the substantive De governing the parties to the suit. The rights of the decree- 
holder are primarily regulated by the terms of the decree and neither the fact that he 
has obtained a decree nor the fact that he is permitted to have a Receiver appointed 
as a mode of execution of the decree can clothe him with better rights than what the 
law otherwise affords him. Delay in the proceedings of Courts is perhaps inevitable 
cand no suitor, however just his claim in the suit may be, can invoke the aid of the 
‘Court for reliefs to which he will not be entitled under the substantive law, in antici- 
pation of any prejudice that he may suffer in consequence of a delayed adjudication 
in his favour. In applying the principles evolved by the English Courts in mortgage 
‘actions to mortgage actions in India we should be chary. We shall now briefly 
refer to the English Law on the subject of mortgages. 

i The history of the mortgages under the English Law is the history of the inter- 
action of the forces of the Common Law, equity and statute. The ancients knew 
only of two kinds of mortgages, one by which the lender got possession of the pro- 
perty of the debtor with the stipulation that the rents apd profits should go in reduc- 
‘tion and in discharge of the principal and interest on the loan, called vivum vadium 
(living pledge) and the other by which the lender took possession of the mortgaged 
land on the agreement to adjust the rents and profits towards the payment of interest 
alone called mortuum vadium (a dead pledge). By the time of Littleton in the 15th 
Century the mortgage transaction assumed a different complexion. The mortgagee 
„obtained a conveyance of the fee simple in the lands subject to defeasance by the 
mortgagor repaying the loan on or before the appointed day fixed by the agreement 
of the parties. On default of such repayment the mortgagee’s ownership of the 
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fee became indefeasible. But this is is not the only hardship suffered by the Pode ad 
Though the land was forfeited to the mortgagee by the non-payment of the debt 
in due time, the debt remained subsisting and could be recovered from the mort 
gagor. This rigour of the Common Law which did great hardship and injustice 
to the borrower came to be mellowed by equity. The object of the mortgage was 
only to afford security to the lender for the advances made by him, and this true 
perspective of the transaction came to be recognised by the Equity Courts. Grant- 
ing relef against forfeiture for breach of a penal condition was one òf thé essential 
features of the equity administration. The mortgagor was therefore not expror 
priated by failure to adhere to the time schedule enjoined by the terms of the 
contract. Even after the lapse of time prescribed equity allowed the mortgagor 
to redeem. Tehnically a legal title was in the mortgagee and the mortgagor was 
only the equitable owner. Besides the legal mortgage which involved transfer of 
-a legal estate equitable mortgages were also possible. A puisne mortgage was 
an equitable mortgage, as the mortgagor could only deal with his equitable inte- 
rest as there was no residue of legal interest in his hands after his first mortgage. 
An agreement to create a legal mortgage in favour of the mortgagee could only 
operate as an equitable mortgage entitling the lender to enforce specific ie 
mance of the promise. The Law of Property Act, 1925, brought in radical changes 
in the legal conception of mortgages. 


The modern law of creating a legal mortgage, is thus set out by Cheshire in 
his Real Property, 8th Edition, page 550 : 

“Al mortgage of an estate in fee simple must be effected by either—(1) a demise for a term 
of years absolute, subject to a provision (called a provision for cesser) that the term shall cease if 
repayment is made on a fixed day ; (2) a legal charge by deed.” 

“ To confine our attention for the moment to the former method, the Act does not state for what 
period the lease must be made, but it enacts that if any person in future attempts to create a mortgage 

y the old method of a transfer of the fee simple, the conveyance shall operate as a lease of the | d 
for 3,000 years, without impeachment for waste, but subject to cesser on redemption. There is, of 
course, no obligation for a mortgage term to be granted for so long a period as this. 

If it is desired to create further legal mo: es in the same land, the mortgagor may lease the 
land to each mortgagee after the first for a term which is usually at least one day longer than the term 
limited to the ea eae preceding mortgagee. If, for instance, the mortgagor raises money first 
from A, then from B and then from C on the security of Blackacre, there may be 

a lease to A for 3000 years, 
a lease to B for 3,000 years and one day (subject to A’s term) and 
a lease to G for 3,000 years and two days (subject to the terms of A and B). 
The effect in such a case is that the second and all subsequent mortgagees now take legal interests 
in the land instead of mere equitable interests as formerly. 
This is a radical change in the law.” 
An equitable mortgage may be made either (1) by an yie to create a legal 
mortgage ; (2) by a mortgage of an equitable interest ; (3) by a deposit of title deeds ; 
or (4) by an equitable charge. (Halsbury, Vol. 27, 3rd Edn., page 157). 

In Prudential Assurance Co., Lid. v. J. C. Calstaum1, Sen, J., at page 204, made 
the following observation : 

“ I realise that the English law regarding mortgages is not always a safe guide for the determi- 
nation of all questions regarding the respective rights of mortgagors and mortgagees in this country, 
and that, wherever rights have been regulated by the statute law of this country, there can be no 
scope for a reference to the English law regarding those rights. I realise also that the relative rights 
of the mortgagor and mortgagee in England have to a very large extent been influenced and regu- 
lated by the principles which flow from the distinction which prevails there between the legal and 
equitable estate and that in this country, there being no such distinction, the respective rights of the 
mortgagor and mortgagee wouldenot be affected by ‘those principles.” g 


With respect we agree with this observation of the learned Judge. : 

In this connection we may usefully refer to the decision of the Judicial Committee 
in Ram Kinkar Baneriee v. Satya Charan Srimani*. Lord Porter at page 59 observed. 
thus : 


1. J.L.R. (1940) 1 Cal. 197. 
2. (1939) 1 M.LJ. 544 : LL.R. (1939) Mad. 





283 : L.R. 66 I.A. 50 at 59 (P.C.). 
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“ Up to the time of the passing of the Transfer of Property Act the rights of mo ors and 
mortgagees of land in India were subject to much controversy, though in general the law of England, 
subject to such modification as justice, equity and good conscience required, was recognised as the 
law of India also. But whether the English rules of equity were applicable to such cases was not 
certain. Since the passing of that Act, however, the distinction drawn in England between law and 
equity in such cases does not exist in India.” 

Again at page 6o : 
eae . The Indian authorities recognize the principle that the distinction between 

law and equity has no place in Indian law. The Act (Transfer of Property Act) was a self-contained 

code by which alone the rights of mortgagor and mortgagee were to be ascertained and under which 

statutory and not equitable rights were brought into existence.” 

Again at the same page : 


“The outlook is different. By Indian law the interest which remains in the mortgagor is a 
legal interest and its retention may therefore prevent the whole of the mortgagor’s interest } from 
passing to the mortgagee—a result which would not follow if an equitable interest only were retained. 

Under the Indian statute law a mortgage is defined as a transfer of an interest 
in an immovable property and it is never a transfer of ownership in such property. 
The English mortgage and the equitable mortgage created by deposit of title deeds 
are only two different kinds of statutory mortgages recognised by section 58 of the 
‘Transfer of Property Act, and so far as the rights of parties in such mortgages are 
concerned they bear no resemblance to their analogous provisions under the English 
law. The rights under mortgage transactions in India should not be coloured by 
English doctrines of mortgage law. 

What is the legal effect of the appointment of a Receiver by a Court in a pending 
action? The Receiver in a suit is nothing more than the hand of the Court so to 
speak, for the purpose of holding the property of the litigants whenever it is neces- 
sary that it should be kept in the grasp of the Court in order to preserve the subject- 
matter of the suit pendente lite ; and the possession of the Receiver is simply the 
possession of the Court, Wilkinson v. Gangadhar1. A Receiver appointed by the 
Court is in no sense an Agent or trustee for the party at whose instance the appoint- 
mentis made. He is an officer of the Court appointed for the benefit of all the parties 
to the action and their rights inter se are not affected. As between the mortgagee 
and the mortgagor, therefore, if the Receiver embezzles or otherwise wastes the rents 
and profits, the loss must fall primarily on the mortgagor (Halsbury, Vol. 32, 3rd 
Edn., page 384.) 

In Orr v. Muthia Cheiti®, Muttuswami Ayyar, J., described the status of the 
Receiver thus : 

“The appointment is the act of the Court and one made in the interests of justice or ex debito 
justitiae. He is an officer or representative of the Court, and subject to its orders. His possession is the 
possession of the Court by its Receiver, and the tenants in possession, when he is appointed to receive 
rents and profits of immovable property, become virtually tenants pro hac vice of the Court, their land- 
lord. His possession is the possession of all the parties to the proceeding according to their titles. 
The moneys in his hands are in custodia legis for the person who can make a title to them.” 

It is clear that the appointment of a Receiver in a mortgage action at the 
instance of the mortgagee with a view to appropriate the rents and profits from 
the mortgaged property towards his sea es dues cannot by itself improve his 
subsisting rights as a mortgagee. If on the date of the suit his relief to obtain 
personal remedy against the mortgagor was not barred by limitation and was also 
capable of enforcement, the appointment of a Receiver can at best be in the nature 
of an attachment before judgment, of the properties of the mortgagor other than the 
hypotheca. It is settled law at least so far as this Court is concerned (Krishnaswamy 
Mudaliar v. Official Assignee of Madras)*, that an attachment of property does not 
create a security in favour of the person who obtains the attachment. The legal 
result of an order appointing a Receiver cannot in any way be different from the 
result flowing from an order of attachment. 

Kaluram v. Shyam Sunder4, dealt with a case of a Receiver appointed in execution 
of a simple money decree. The properties of a judgment-debtor were placed under 





1. 6 Beng.L.R. 486. g. (1903) ILL.R. 26 Mad. 673 (F.B.). 
2. (1893) IL.L.R. 17 Mad. 501. 4. (1948) ILL.R. 27 Pat. 816. 
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the management of a Receiver appointed in an execution proceeding and the 
Receiver realised a large amount by granting leases of coal mines in a village which 
were attached in execution of another decree and the amount was lying with the 
Receiver. An application for rateable distribution was filed by the ptrsons who had 
obtained decrees against the judgment-debtor. On an objection being raised 
that the money could not be rateably distributed, it was held that the Receiver having 
‘been appointed in execution, and execution by appointing a Receiver being one of 
the modes of execution sanctioned by law, the money in the hands of the Receiver 
should be treated as assets held by a Court within the meaning of section 73 of the 
‘Civil Procedure Code and that therefore the decree-holders were entitled to rateable 
distribution of the money in the hands of the Receiver. 


Mr. R. Ramamurthy Iyer, learned counsel for the respondent, contended that 
the mortgagee acquired a lien on the amounts realised by the Receiver from and 
out of the rents and profits of the hypotheca, and that such a lien came into exis- 
tence, by virtue of the order of appointment and the relationship of mortgagor and 
mortgagee between the parties to the action. 

“ Liens arise either by operation of law or by agreement between the ies. Liens arising 
‘by operation of law (liens by implication, implied liens) are those which arise from the relation of the 
-parties, without express or tacit stipulation, and by the rules of the common law (as in the case of the 


vendor’s lien for unpaid purchase money. . . . .) or under the provisions of a statute (statutory 
liens). Liens by agreement between the parties (conventional liens) are those created intentionally 
in cases where the relation between the ies is not such as to give rise to a lien by operation of law, 


as where a carrier stipulates for a gen lien on goods sent to him for transmission.” (Earl Jowitt— 
"The Dictionary of English Law), page 1092). 


It must be mentioned that neither the jural relationship of the parties as mort- 
‘gagor and mortgagee nor the vesting of the mortgaged properties in custodia legis can 
give rise to a lien in favour of the mortgagee over the realisations of the Receiver. 
In its secondary sense the word ‘lien’ may be applied to a right subsisting in a person 
who has no possession of the property concerned but whoenevertheless has a right 
against the owner analogous to a legal lien. Such a right may arise in equity 
by statute or under an order of the Court. (Halsbury, Vol. 24, page 143). The 
footnote (r) in Halsbury, Vol. 24, page 143, is as follows : 

“There would seem to be no purpose in so describing a right arising under an order of the Court 
for such a right would be enforceable in the same way as any other provision of the order and is not 
subject to special considerations.” 

An order of Court ear-marking certain funds to the benefit of a party will bind the 
parties to the order, and it is not necessary to invoke any theory of lien to support 
the order or to benefit the person in whose favour the order was made. 


It is not possible to infer a lien from the fact that the Receiver has to deposit 
the amount realised by him to the credit of the suit in which he is so appointed. In 
Inre Potts; Ex-parte Taylor!, Messrs. Taylor & Sons recovered judgment against Potts 
in an action in the Queen’s Bench Division for £316-15-0 for goods sold and delivered 
and £7-10-0 for costs. Before the money could be realised by execution Potts’ 
smother died and he thereupon became entitled under her will to a share in her 
residuary real and personal estate. Taylor & Sons obtained an ex parte order 
appointing one E.C. Moore as Receiver to receive the money receivable in respect 
of the share to which Potts was entitled in theresiduary estate under the will of his 
mother. It was ordered that the Receiver should pay the balance or balances appear- 
ing due on the accounts left or such part thereof as should be certified as proper to 
be so paid in or towards the satisfaction of what should for the time being be due 
in respect of the judgment signed on 25th July, 1891 for the sum of £316-10-0 debt 
and £7-10-0 for costs. On May 16, 1892, a receiving order was made against Potts 
on his own petition and on May 1g he was adjudicated a bankrupt. The 
-question for consideration was whether the money in the hands of the Receiver can 
be claimed by the trustee in bankruptcy or can be claimed by the judgment-creditor 
Messrs. Taylor & Sons. It was contended on behalf of Messrs. Taylor & Sons 





1. L.R. (1893) 1 Q.B.D. 648. 
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that there was an equitable lien in their favour on the fund in Court. This argu- 
ment was negatived. At page 659 Lord Esher, M.R. observed thus : 


“An order appointing a Receiver can only amount to a charge if it the person in whose- 
hands the money is, not to deal with it except in one way. In my opinion, therefore, this order was 
not a ‘ charge ’, was not a ‘ mortgage ’, and was not a ‘ lien’, either legal or equitable, and conse-- 
quently Taylor and Sons were not ‘ secured creditors ° within the meaning of sub-section (2) of section. 
9, and by virtue of sub-section (1) the bankruptcy took away from them the right to receive this money” 
in priority to the other creditors.” 


Lindley, L.J., made the following observation at page 661 : 


“It is simply an uncompleted process to obtain payment of money. It is not a charge, because 
there is no order upon the executors to pay the money. If they did not choose to pay it to the Receiver- 
they could not be attached for disobeying the order. It is true that by proper proceedings an order- 
for payment could be obtained against them. It would be almost as of course, and, unless they could 
give some good reason for not paying the Receiver, they would probably have to pay the costs of the 
application. But still the property was not yet the judgment-creditors’; it was short of that ; they 
had not acquired an equitable interest m the property as distinguished fiom a right to get it by a pro— 
cess which was not yet complete.” 


Bowen, L.J., stated thus at page 662 : 


“Tt seems to me that it does not amount to the creation of an equitable interest in the nature of a 
charge upon the fund. It falls short of that. It is a mere direction to the Receiver to receive money 
and to pay it over to the creditors when he does receive it. There is nothing to create an interest in 
the fund, nor could such an interest, as ıt seems to me, be created by a Judge at chambers in this way.’”” 

In In re Pearce Ex-parte: The Official Receiver, The Trustee+, two creditors Pearce 
and Jones recovered judgment against their debtor for certain sums of money. On 
December 23, 1915, an order was made in both the actions appointing a Receiver 
in respect of the debtor’s interest in a hotel called the Opera Hotel of which he was 
the lessee. Under the order, the Receiver was to apply the profits received by him 
in carrying on the business through the existing manager in making certain specified 
payments, and ‘in making such further payments as may hereafter be directed ’,. 
and the order provided “hat the Receiver do retain the balance of the said da ea 
to be applied in discharge of the debt and costs due to the plaintiffs as and when 
may be hereafter ordered. On March 12, 1918 a receiving order was made against 
the debtor who was adjudicated a bankrupt on May 8, 1918. The Official Receiver 
became the trustee of the property of the debtor. The trustee claimed the money 
received by the Receiver and his claim was upheld by the Court of Appeal. The 
Master of the Rolls observed thus at page 363: 

“ Counsel for the plaintiffs said that he had to satisfy this Court that the order, if it was to amount 
to a charge, must come within Lord Esher’s expression in In re Potts*; ‘An order appointing a Receiver- 
can only amount to a charge if it charges the person in whose hands the money is, not to deal with it. 
oe in one way. That must mean ‘ except to pay it to, or hold it for, the execution creditor ’. 
In this case it does not come to anything of the sort ; it comes nowhere near it. The effect of the 
order is simply that the whole fund is to be held at the disposal of the Court ; it is liable to have paid 
out of it saeh fichier payments as may thereafter be directed by the Court before there is any question 
of any balance being dealt with at all. I think it is quite manifest that the orders dọ not amount. 
to any positive direction either ordering payment to the execution creditors or ordering the fund to be 


held for the execution creditors or restricting its being dealt with except by being paid to, or held 
for, the benefi tof the execution creditors.” 


Eve, J., observed thus at page 365 : 


“ These orders did not, in my opinion, confer on the judgment-creditors any equitable interes: 
in the moneys as distinguished from a right to get them by a process not yet completed. Until that 
process is completed by an order for payment moneys are held by the Receiver in medio between 
the parties, and as the debtor has become Bankrupt, and the title of his trustee has supervened. 
before there has been any order for payment, the title of the trustee must prevail.” 

The two English decisions referred to above are clear authority for the position. 
that the judgment-creditor can have no.right in the Receiver’s collections unless and 
until there is an order of appropriation towards the mortgage debt by the Court. 
Till then the fund in Court is in medio. As Varadachariar, J. pointed out in. 
Jagannatha Rao v. The Maharajah of Pittapur®, it is not correct to view all money in. 
the hands of the Receiver as necessarily appropriated towards the satisfaction of the: 








1. L.R. (1919) 1 K.B. 354. 3. (1935) 69 M.L.J. 534. 
2. LR. (1893) 1 Q.B.D. 648. 
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decree. The Court has got the power to give directions to him in respect of the 
disbursement of the moneys and in proper circumstances such directions may also 
be for the benefit of the judgment-debtor. Depositing the money collected by the 
Receiver to the credit of the suit cannot have the effect of appropriation or allocation. 
of the amount towards the discharge of the decree in the suit. 


In Ramiah Atyar v. Gopala Aiyar1, the defendant in a suit was arrested before 
judgment and was ordered to be released from custody on depositing into Court a. 
sum of money sufficient to meet the plaintiff’s claim in the suit, under Order 38, rule 
2, Civil Procedure Code. There was subsequently an attachment of the money by 
a decree-holder and an adjudication of the defendant as an insolvent, It was held 
that the money was paid into Court to the general credit of the action and charged 
with a lien in favour of the plaintiff on the latter obtaining a decree in his favour and 
that the attaching creditor and the Official Receiver’s claims were subject to this 
lien. At page 1056 Coutts Trotter, J., observed as follows : 

“. . . =. . where money is not deposited in Court in order to secure something being 
done by the person who deposited it, such as abstaining from going away or removing his property 
from the jurisdiction of the Court but where money is paid to the credit of the suit or ear-marked 
for the suit, the Courts have always held that, when that is done, the money belongs to the plaintiff 
in the event of his success and that it cannot pass to the general creditors of the person who pays it in 
or to any person who claims under him.” 


This decision was one based upon the language of Order 38, rule 2, Civil 
Procedure Code, which is as follows : 

“ Where the defendant fails to show such cause the Court shall order him either to deposit in. 
Court money or other property sufficient to answer the claim against him, or to furnish security for 
his appearance at any time when called upon while the suit is pending and until satisfaction of any 
decree that may be passed against him in the suit, or make such order as it thinks fit in regard to 
the sum which may have been paid by the defendant under the proviso to that last preceding rule.” 


The deposit made in that case was held to fall within the first portion of rule 2 set 
out above and as the deposit was intended to answer the cfaim the learned Judge 
held that the amount so deposited was charged with lien on the plaintiff obtaining 
a decree in his favour. That decision cannot be treated as an authority that when- 
ever a sum of money is deposited in Court to the credit of a particular suit a charge 
or lien inheres to the deposit in favour of the party succeeding in the suit. 


The true position, in our opinion, is that the order of appointment of a Receiver 
in an action of a simple mortgagee or an equitable mortgagee to recover the mo e 
amount with a direction to him to bring in the rents and profits from the hypotheca 
to the credit of the suit without an order of appropriation or allocation in favour of 
the mortgagee does not amount to a charging order in favour of the mortgagee. 
Independently of the order appointing a Receiver a simple mortgagee or an equitable 
mortgagee or a charge-holder in respect of an immovable property has no security 
over the rents and profits accruing from that property. Whatever disabilities the 
mortgagor may suffer by the Receiver taking possession of the hypotheca as the hand 
of the Court, no special rights are conferred in favour of the mortgagee by reason 
only of such appointment. i 


We are of opinion that the decisions reported in Maharajah of Pittapuram v. 
Gokuldas Goverdhandoss?; Arunachalam Chettiar v. Ramanathan Chettiar®; Mohideen v. 
Nagu Bait, were wrongly decided, and that they must be overruled. We agree with 
the conclusion reached by Wadsworth, J., in Sambasiva Chettiar v. Secretary of State for 
India in Council” and that of Mack, J., in Income-tax Officer v. Ind. Ins. and Banking 
Corporation®, but not with the reasoning contained in their judgments. We express 
our concurrence with the decision of the Rangoon High Court in Soniram Rameshur v. 
Mary Pinto’, but our respectful dissent from the decisions in Ma Joo Tean v. The 





1. (1918) 35 M.L.J. 355: LLR. 41 Mad. 4 (1939) 1 M..J. 730: I.L.R. (1939) Mad. 


3 499. 

2. (1931) 61 MLL.J. 111: LLR. 54 Mad. 5. ee 1 M.L.J. 429. 
1953 1 M.L.J. 496. 
-L.R. 11 Rang. 467. 
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Collector of Rangoon!; Aga G. Ally Ramzan Yezdi v. Balthazar & Sons, Ltd.*, and that 
of the High Court of Andhra Pradesh in Adtkesava Chetty v. The State of Madras*. 


In the result C.M.A. No. 120 of 1957 is allowed and the Judgment of the Court 
below in I.A. No. 245 of 1956, Sub-Court, Tiruchy, is set aside and there will be an 
order in favour of the Collector as prayed for by him in that application. As the 
order of the Court below has been set aside inthe G.M.A. C.R.P. No. 512 0f 
1957 is unnecessary and it is hereby directed to be dismissed. 


C.M.A. No. 103 of 1957 and C.R.P. No. 443 of 1957 are dismissed and the order 
of the Court below in E.A. No. 350 of 1955 and 423 of 1956 are hereby confirmed. 
There will be no order as to costs in all the C.M.As. and the C.R.Ps. 


R.M. —— C.M.A. No. 120 of 1957 allowed ; 
C.M.A. No. 103 of 1957 and 

C.R.P. Nos. 512 and 443 of 

1957 dismissed. 


[FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTIcE RAMAGHANDRA IYER, MR. JUSTICE JAGADISAN AND 
MR. Justice SRINIVASAN. 
S. R. Rajender and others .. Appellanis* 
v. 
N. S. Govindier and others .. Respondents. 


Madras City Tenants’ Protection Act (III of 1922) (as amended by Madras Aci XIX of 1955), section 8 
—Const uction—Order fixing rent under section, 7-A—Appealability. 


- An appeal lies from an order fixing reasonable rent under section 7-A of the Madras City 
Tenants’ Protection Act, 1982, as amended by Madras Act (XIX of 1955). 


The criterion for determining the maitainability of an appeal is the character of the decision 
under appeal and not whether the proceedings in which the decision was given originated on a plaint 
or an application. The Court would be governed by the ordinary rules of p ure and an appeal 
-would lie from orders, if authorised by the existing rules. 


Perumal v. Kondal, (1939) 1 M.L.J. 80 : LL.R. (1939) Mad. 213, overruled. 


National Telephone Company, Ltd. v. Postmaster-General, L.R. (1913) A.C. 546; Adaikappa Chettiar 
v. Chandrasekharathsvar, (1948) 1 M.L.J. 41: L.R. 74 ILA. 264 : I.L.R. (1948) Mad. 505 (P.C.) and 
Arunachala Naicker v. Ghulam Mokmood Sahib, (1959) 1 M.L.J. 181, followed. 


Hem Singh v. Mahant Basant Das, (1936) L-R. 63 I.A 180: LL.R. 17 Lah. 146 (P.C.), relied on, 
As the order is appealable no revision lies against such an order. 

A.A.A.O. No. 51 of 1961 : 

Appeal against the Order of the District Court of Madurai dated roth February, 


1958, Ha A.S. No. 32 of 1958, preferred against the Order of the Court of the District 
Munsif, Madurai Town, dated 17th December, 1957, in O.P. No. 24 of 1957. 


CRP. No. 515 of 1958: 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
‘the Order, dated 17th December, 1957, in the said O.P. No. 24 of. 1957. 


T. R. Ramachandran, for Appellants. 
R. Viswanathan for S. Gopalaratnam, for Respondents, 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This Civil Revision Petition has been posted before us 
wunder the directions of the Hon’ble Chief Justice, as the determination of the 





“a. LLR. 12 Rang. 437. 3. LL.R. (1937) A.P. 505. 
2. LL.R. 14}Rang. 292. : ag 


* A.A.A.O. No. 51 of rg61 and | $ goth March, 1961. 
C.R.P. No. 515 of 1958 © -~> ms (gth Chaitra,*1883, Saka): 
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question arising therein, namely, whether an appeal lies from an order passed by 
.a civil Court fixing a reasonable rent under the provisions of section 7-A of the Madras 
‘City Tenants’ Protection Act, involves a consideration as to the correctness of 
the decision reported in Perumal v. Kondal+. 


The respondents, the owners of a piece of vacant land measuring 250 feet by 
105 feet in Madurai Town, granted a lease of it in the year 1942 to the petitioners 
at an yearly rent of Rs. 100. By a subsequent agreement between the parties the 
‘rent was increased to Rs. goo per annum. ‘The Madras City Tenants’ Protection 
Act, 1922 (as amended by Act XIX of 1955), to be referred to as the Act, which 
<onferred certain rights on the tenants of land let out for construction of buildings 
thereon, was extended to Madurai Town on and from agth June, 1955. Taking 
advantage of the provisions therein and alleging that the subsequently agreed rent 
‘could not be treated as a fair rent as the agreement relating to it was not a voluntary 
‘one, the tenants applied to the District Munsif of Madurai Town for fixation of a 
reasonable rent for the land taken on lease by them. The learned District Munsif, 
after considering the relevant evidence in the case, fixed rent at the rate subsequently 
agreed to between the parties namely, at Rs. 75 per month. Aggrieved by the 
decision, the tenants filed an appeal in the District Court. The learned District 
Judge, however, dismissed the appeal in limine on the ground that it was incompe- 
tent. In so doing, he followed the decision of this Court in Perumal v. Kondal?. 


In that case Burn and Stodart, JJ., held that having regard to the terms of 
sections 7 and 8 of the Act, no ap would lie from an order made by a Court 
under the former provision such order not being a “ decree in a suit”. The cor- 
xectness of that view, which has been challenged in this Civil Revision Petition has 
ito be decided on a contruction of the provisions of the Act. 


The Madras City Tenants’ Protection Act, 1922, was enacted to give protec- 
tion to tenants of land who had constructed buildings on the lands in the hope that 
they would not be evicted so long as they paid the fair rentefor the land. As origi- 

y enacted, it applied only to the tenancies in the Madras City created before 
its commencement. The Act was amended by Madras Act XIX of 1955, which 
-extended the benefits of the Act to tenancies created prior to the coming into force 
-of the amending Act, namely, roth September, 1955. Act XIX of 1955 empowered 
the Government by means of a notification to extend the provisions of the Act to 
such Municipal Towns as they may consider necessary. The Act creates a right 
in the tenant to obtain compensation for the buildings put up by him on the demised 
property on eviction. It also confers on him an option to purchase the land sub- 
ject to certain conditions prescribed in section g. It entitles the tenant to a proper 
notice before eviction. Secos 6, 7 and 7-A of the Act invest a jurisdiction in 
the Court to determine the fair rent payable for the land during the period of tenancy 
in the cases specified in the respective sections. Section 6 relates to the case of 
fixation of fair rent where in a suit for eviction after an order for payment of com- 
pensation to the tenant, the landlord is unable or unwilling to pay the same. Sec- 
tions 7 and 7-A respectively provide for a case where no suit for eviction is pending. 
“The landlord or the tenant can apply to the Court having jurisdiction to fix such 
rent as it deems reasonable. Section 7-A which is relevant for the present purpose 
-runs thus : 

“Where, on an application under section 7 the rent previously payable for a land has been 
enhanced, the tenant ma apply to the Court having jurisdiction to entertain a suit for ejectment or 

use 


to the Presidency Small ourt for a reduction of the rent fixed and thereupon the Court shall 
by its order fix such rent as it deems reasonable : 


Provided that the rent previously payable for the land shall not be reduced by more than 2 
-annas in the rupee. ” 
Section 8 runs: 
“ An order passed by a Court under section 6, 7 or 7-A, shall have effect as a decree in a suit and 
the rent so fixed shall not be revised nor shall the tenant be liable to be evicted, for a period of five 
cars.” 
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Sections 6, 7, and-7-A-create a new right and provide also a remedy for enforc-- 
ing the same. Under the ordinary law, the rent payable in respect of property- 
en on lease would be govered by the contract between the parties. It would. 
not be competent for a Court to fix the rent for the obvious reason that apart from. 
agreement there would be no right to pay any particular sum as rent. The Act 
creates a certain right in the tenant own to the ordinary law : it obliges the 
landlord, if he wants to evict the tenant from his land, to either compensate for 
the buildings put up on the land or at the option of the tenant (exercised in the - 
manner specified in section 9) part with the land for a price to be fixed by Court. 
The result of the provisions is that a landlord cannot evict the tenant on the termi-- 
nation of the lease unless he is agreeable to take the risk of being bought out or in. 
other cases has the capacity a willingieds to pay compensation for the super- - 
structure. If he does not want to evict the tenant, justice requires that the original 
rent agreed upon should be revised commensurate with the appreciation or other- - 
wise of the value of the property. Parties might not however agree for such revi- - 
sion. The statute has therefore empowered the Court to fix a reasonable rent for - 
the land on the application of either the landlord or tenant. A right to have a 
rent fixed superseding the contractual rent is thus a new right unknown to the ordi- - 
nary law which owes its existence to the statute. 


Where a statute creats a new right or liability, not existing at Common law, . 
and also provides for a particular remedy for enforcing that right, the rule is the - 
remedy so provided would be the exclusive or only remedy. Where therefore in.. 
such a case the statute itself prescribes the procedure, it is that procedure that has to 
be adopted by a party for enforcing the right. But there are cases where the en- - 
forcement of the right created by a statute is given to an established Court of the. 
land without anything more. Sections 6, 7 and 7-A of the Act belong to the 
latter class : they confer a power in the appropriate Court having jurisdiction to - 
entertain a suit for eviction, to fix the reasonable rent for the property. The Act 
does not provide for an special procedure to be adopted by the Court while fixing - 
the reasonable rent for the land. Nor does it provide expressly for an appeal from- 
an order fixing the rent. The question would then arise whether in respect of those - 
orders there would be a right of appeal to a superior Court. 


Before considering that aspect of the matter it will be useful or even necessary ` 
to refer to certain well-known principles. A right of appeal against an order of a 
judicial Tribunal is not inherent right of a party. It requires legislative authority. 
Such authority should be given expressly and cannot be implied ; nor can it be- 
inferred to exist by way of analogy. A statute can grant an express right of appeal 
in one of two ways: (t) by an express provision in the statute itself or (ii) by con-- 
ferring the jurisdiction to adjudicate rights created by it to an existing Court or 
tribunal simpliciter, whose orders are subject to appeal under the law regulating 
its procedure. In such a case the express authority for appeal is found not in the- 
statute creating the right but in that which regulates the procedure of the existing - 
tribunal which procedure is attracted in the adjudication of the new right. This 
rule is stated in National Telephone Company, Ltd. v. Postmaster-General, where Viscount. 
Haldane, L.C., observed at page 552: 

“When a question is stated to be referred to an established Court without more, it, in my opinion, 
imports that the ordinary incidents of the procedure of that Court are to attach, and also that any - 
general right of appeal from its decisions likewise attaches. ” f 
To the same effect are the observations of Lord Parker of Waddington at page 562,. 
who stated : 

‘Where by statute matters are referred to the determination ofa Court of record with no further - 
provision, the necessary implication is, I think, that the Court will determine the matters, as a Court. 
Its jurisdiction is enlarged, but all the incidents of such jurisdiction, including the right of appeal 
from its decision, remain the same. ” 

On the principle recognised in the decision referred to above, the Court in 
adjudging the dispute under the Madras City Tenants’ Protection Act, would be- 
ES 
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-bound to follow its own authorised procedure, namely, the Code of Civil Procedure. 
‘The Code contains provisions for appeals against decrees and orders. Ifan adjudica- 
‘tion of a claim under the Act amounts to a decree or an appena ne order, that too 
would be appealable by virtue of the express provision in the Code of Civil Proce- 
-dure which governs such adjudication. 


Taking the case of a reasonable rent fixed under section 6, 7 or 7-A of the Act, 
an order of a Court fixing such rent would be appealable if the provisions in the 
‘Code regarding appeals, namely, sections 96, 104, etc., would apply to it. The 
appeal in such a case is by reason of the express authority contained in the statute 
and not because of any implication of law. In other words, the jurisdiction con- 
ferred under the Act on the civil Court is regarded as an extention or addition to 
-its existing jurisdiction and the rules of procedure, including the right of appeal, 
which apply to matters covered by the existing jurisdiction of the civil Court, would 
-equally apply to the extended jurisdiction : vide Hem Singh v. Mahant Basant Das", 


It has then to be considered whether the orders passed in respect of claims made 
under the Act could be held to come within the scope of section 96 or 104 of the 
“Code of Civil Procedure. Such orders can be broadly divided into two categories: 
(1) those made in the course of a suit for eviction ; (2) those made on an original 
-application. For example, orders made under sections 4 and g belong to the for- 
mer category. Such orders governing as they do the decree in the suit or orders in 
execution thereof would in essence partake of the character of the adjudication which 
they govern. Orders in an application under section 6 which is unrelated to the 
decree or those under section 7 or 7-A or one made on a tenant’s original appli- 
cation to buy the land within the time permitted by section g would stand ona 
-different footing. 


Before adverting to the question whether the latter category of orders are appeal- 
able, we shall refer to two cases, coming under the former category to elucidate 
the principle. In Adaikappa Chettiar v. Chandrasekhara Thevar*, an application was 
filed for amendment of the decree under section 19 of the Madras Agriculturists 
Relief Act. That application was dismissed on the ground that the judgment- 
debtor was not an agriculturist entitled to the benefits of the scaling down provisions 
of the Act. The Privy Council held that the order rejecting the application would 
be appealable asa decree, notwithstanding the fact that the Madras Agriculturists 
Relief Act did not in terms provide for an appeal against an order amending or 
refusing to amend the decree. Lord Simonds in the course of his judgment observed: 


“ The true rule is that where a legal right is in dispute and the ordinary Courts of the country 
-are seized of such dispute, the Courts are governed by the ordinary rules of procedure applicable 
thereto and an appeal lies, if authorised by such rules, notwithstanding that the legal right claimed 
arises under a special statute which does not in terms confer any right of appeal.” 
Recently, one of us had to consider in Arunachala Naicker v. Ghulam Mahmood Sahib? the 
question whether an order passed rejecting the application of a tenant in a suit for 
-eviction claiming benefits under section 9 of the Act is appealable. It was held that 
an appeal would lie in cases where the adjudication amounted to a decree and also 
in cases where it had the effect of deciding a question in execution within the scope 
-of section 47 of the Code of Civil Procedure. 


Coming to the case now before us, namely, an order fixing reasonable rent for land, 
it cannot be said that it is either an order in execution of a decree or one coming 
-within section 104, Civil Procedure Code. What remains to be consider is whether 
it can be said to amount to a decree so as to attract section 96, Civil Procedure Code. 
In Arunachala Naicker v. Ghulam Mahmood Sahib*, there is an observation that orders 
under sections 6, 7 and 7-A of the Act would be appealable as decrees. The question 
however did not directly arise in that case. A decree as defined in section 2 (2) of the 
«Code of Civil Procedure means a formal expression of an adjudication which conclu- 
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sively determines the rights of parties in regard to a matter in controversy in a suit. 
When a new right is created by a statute and the ordinary Court determines the right, 
the determination would undoubtedly resemble the adjudication of civil rights, the 
jurisdiction in respect of which is conferred by section g of the Code of Civil Procedure. 
What has to be considered then is whether the rules of procedure particularly those 
relating to appeal which govern the adjudication of existing civil rights would a ply 
to those which resemble it. The observation of Lord Atkinson in the case to which 
we have made reference earlier, namely, National Telephone Company, Ltd. v. 
Postmaster-General}, is useful in this connection. That noble Lord stated : 

“My Lords, if the matter stood there I think it would be clear that this section only added another 
item to the several matters which the Commissioners have already power as a Court of law to deter- 
mine just as they determine as a Court of law matters arising under section g of the Act of 1873. It 
is not, in substance, in my view, at all a question of giving a right of appeal by implication. It is 
simply the question of extending the jurisdiction of an existing Court of law, with all its incidents 
including a right of appeal to a new matter closely resembling in character those matters over which 
it bas already jurisdiction as a Court of law.” 


A reasonable rent fixed under the provisions of sections 6, 7 and 7-A would closely- 
resemble a decree made by the Court. For, the order under those sections is the- 
regult of an adjudication made by a Court in respect of right created by the statute. 
Section 8 no doubt says that the rent so fixed can be revised after five years ; but that 
provision does not affect the character of the adjudication ; it is only an enabling 
provision rendered necessary by the nature of the subject-matter. The provisions of 
the section do not militate against the order being conclusive so far as the Court is 
concerned till it is revised in the manner allowed. Section 8 itself would appear to- 
show that the Legislature intended that the determination of a reasonable rent 
should operate as a decree. But it is contended and the contention is supported by 
the observations of the learned Judges in Perumal v. Kondal*, that what section 8- 
creates is a fiction and as a fiction is opposed to reality, the order cannot amount to 
a decree for the purposeg of appeal. That, however, is not a correct way of approach- 
ing the question. Where a fiction is created by a statute for a particular purpose,. 
that fiction is deemed to be the reality for that purpose. No doubt a fiction cannot 
be extended beyond the purpose for which it is created. What is necessary to con- 
sider therefore is the precise field of operation of the fiction. If for example the- 
fiction is created for the purpose of giving all these rights which a party has in res- 
pect of a decree peaa against him, it would be effective to enable the party to file 
an appeal as well. Learned counsel for the respondent contended that an order 
under section 7-A is to be a decree only for the limited purpose mentioned in the 
section, namely, that the rent fixed shall be final and shall not be revised for a period 
of five years, and the fiction cannot be extended for any other purpose than that 
specified in the section itself. The construction contended for cannot be accepted. 
Section 8 consists of two parts : (i) that the order fixing the rent shall have effect 
as a decree. This creates the fiction ; (ii) that the rent fixed shall not be revised 
nor shall the tenant be liable to be evicted for a period of five years. The latter 
part of the section does not limit or govern the former part. The two clauses are 
as it were disjunctive. Suppose, no application for revision of a reasonable rent is 
at all filed after a period of five years. The original order fixing the reasonable 
rent would undoubtedly continue to have effect as a decree. Again the purpose 
of the latter clause is clear. For, ifit were not there, any adjudication of reasonable 
rent would be binding for all time between the parties and if such a rule were to. 
exist, the rent to be paid might become unrelated to the vlaue of the property. 
A provision therefore had to be inserted to enable a revision. Further, if the argu- 
ment of learned counsel were to be accepted, there w6uld be no necessity for the- 
fiction at all, for if the object of the Teak were merely to make the rent fixed 
unalterable for a period of five years, the second clause in the section alone would 
have sufficed. Itis a settled rule of construction of statutes, that one should not 
ascribe, without necessity or sound reason, to the language of the statute, tautology 
or superfluity, but should on the contrary assume that every word was intended to. 
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have some effect or to have some use. It must therefore be presumed that the words 
“ shall have effect as a decree in a suit” were intended, to have some meaning ; 
they are not merely otiose or unnecessary. The intention of the Legislature must 
presumably be something other than that expressed in the latter part of section 8. 
Tn the context it can only be to attract all the consequences which attach to a decree 
in a suit, namely, finality, executablity, appealability, etc. 


In Achinta Nath Sasmal v. Gobinda Prasad Dast, a question arose whether an 
appeal lay from an order restoring ion of mortgaged property under section 
26-G, sub-section (5), of the Bengal Tenancy Act. The learned Judges held that 
the words “ shall have the effect of a decree ” cannot by implication authorise an 
appeal. But the decision in that case was rendered in the context of the provisions 
contained in the Bengal Tenancy Act, which expressly provided for a right of appeal 
whenever the Legislature thought fit to confer. For example, in section 158 (3) 
of the Act it stated : 

“ The order on any application under this section shall have the effect of, and be subject to the 
like appeal as, a decree.” 
The fact that the Legislature itself thought it necessary to add the latter part of the- 
section, unmistakably showed that the former part, namely, “ shall have the effect” 
was not intended to confer right of appeal. Butso far as the Madras City Tenants. 
Protection Act is concerned, there is no such indication. On the other hand if the 
incidents of a decree in a suit are not to be attracted to the order contemplated by 
the section, the first part of it would be meaningless. Secondly, the nature of the 
order, i.e., imposing a recurring liability or reducing such liability, does demand 
that there should be an appeal. In Perumal v. Kondal*, the learned Judges held 
that the words “ shall have effect as a decree in a suit ” themselves showed that the 
order under section 7 was not a decree. True. It is because that the order does 
not amount to a decree that the statute enacted section 8 to create a fiction that it 
isadecree. Ifthe field of operation of that fiction is held to extend to filing of appeals 
as if the order amounted to a decree, an appeal cannot be negatived by saying that 
actually it is not a decree : to do so would be to ignore the express provision of 
the statute. l 


Learned ‘counsel for the respondents then contended that according to the 
definition contained in the Civil Procedure Code, the adjudication of rights of parties 
would amount to a decree only if it were made in a suit ; and as the initiation of 
proceedings under sections 6, 7 and 7-A have to be made only by means of an appli- 
cation, any order passed thereon would not amount to a decree. Reliance was 
placed in this connection on certain observations of Madhavan Nair, J. (as he then 
was) in Rajagopala Chettiar v. H.R.E. Board, Madras*, wherein it was stated that there 
could be no decree except in a suit initiated by a plaint. The view taken by the 
learned Judge has not been accepted in a later decision of this Court, a reference to 
which will be made presently. But that consideration apart, the learned Judge’s 
observations cannot apply to a case like the present where the statute itself states. 
that the order should be deemed to be a decree in a suit. The point to be decided 
in that case was whether an appeal lay to the High Court against an order passed 
by the District Judge in an application under section 84 (2) of the Madras Hindu 
Religious Endowments Act, 1927. There was no provision in that enactment 
which stated that the order on the application would amount to a decree. The 
learned Judge in the course of his judgment made the following significant obser- 
vation (at page 280) : 

- “The term ‘suit’ in the Civil Procedure Code can mean only a proceeding instituted by the 


presentation of a plaint. Of course a proceeding commenced by an application would also fall with 
in the term ‘ suit’ if such a proceeding has been specially declared to be a ‘suit’ under the Code by 
the specific provision of any special enactment, for instance, a contentious probate proceedings. ” 

* * * * * * 
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And again at page 281: 


““The above conclusion is not in any way affected by the decisions relied on by the ipponta 
learned counsel to show that a proceeding in which the rights of parties are determined may be termed 
a suit and that an order in rach proceeding even though it is commenced by an application “should 
be treated as a decree within the meaning of section 2 (2), Civil Procedure Code. ” 


The decision in Rajagopala Chettiar v. H.R.E. Board, Madras, cannot therefore be 
read as laying down an absolute proposition of law that in no case can an order in 
an application operate as a decree. Where, as in the present case, there is pro- 
vision in the statute which treats the order on an application as a decree in a suit, 
it is not necessary that such order should be made only in a suit, properly so called. 
As we indicated earlier, the view taken by the learned Judges in that case has not 
been subsequently accepted as correct ; it is contrary to three decisions of the Privy 
Council, one of which was rendered subsequent to that decision. Reference to 
those decisions has been made in Chikkanna v. Perumal*. In that case the question 
arose as to the appealability of a decision of the Subordinate Judge under section 
30 of the Land Acquisition Act. The Full Bench held that the observations con- 
tained in Rajagopala Chettiar v. H.R.E. Board, Madras1, were no longer authoritative 
in view of the judgment of the Privy Council in Bhagwati v. Ram Kali?. 


There have been a number of cases where orders in proceedings initiated by 
means of applications under special enactments have been treated as decrees and 
appeals entertained. In Kamaraju v. The Secretary of State for Indiat a question 
„arose as to whether an appeal lay to the High Court against the decision of the Dis- 
trict Court passed under section 10 of the Madras Forest Act, on appeal from the 
decision of the Forest Settlement Officer. The Full Bench answered the question 
in the affirmative. The view was accepted in the case of Secretary of State for India v. 
Chelikani Rama Rao®, 


In the context of he Civil Procedure Code, ¢.g., in regard to those matters 
coming to a Court under section 9, there would be a distinction between an order in 
an application and a decree in a suit as the Code itself defines them. But in cases 
where rights are created under other Acts and the jurisdictions thereunder are given 
to the ordinary Court, the definition cannot obviously apply strictly. Whether a 
proceeding under that Act would be a suit or not would have to be seen from the 
nature of the proceeding and not by the mere fact that it is initiated by a plaint or not. 
Mahalinga Kudumbanv. Theetharappa Mudaliar®, recognised the principle that in order 
that an adjudication of a Court might amount to a decree, it was not always necessary 
that it should originate in a plaint in a suit. The learned Judges observed that the 
word ‘suit’ not being defined in the Code, could be applied to any contentious pro- 
ceeding in a Civil Court in which rights of parties were in question and in which the 
Court was asked to determine them. Thus, therecan bea decree notwithstanding 
the fact that the proceedings originate in an application. . 


Mr. Viswanathan, however, contended, that the view taken in Chikkanna v. 
Perumal®, should not be accepted having regard to the decision of the later Full Bench 
decision in Sayyed Usman Saheb v. Stwoaramaraju’. In that case the point that arose for 
decision was whether an order for restitution passed under section 151, Code of Civil 
Procedure, was appealable. It was held that as the order was not a ‘decree’ coming 
‘within the definition of section 2 (2), Civil Procedure Code, no appeal would lie 
from it. Satyanarayana Rao, J., observed that a suit could be initiated only by a 
plaint and not by an application and that an order on an application not being an 
order in a suit, would not amount to a decree. The learned Judge did not however 
consider the decision in Chikkanna v. Perumal*, That was perhaps unnecessary for the 
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purpose of that case, as the Court there was concerned with a proceeding under the 
Civil Procedure Code itself ; no question arose in that case in regard to a matter in 
respect of which a new jurisdiction was given to the civil Court by virtue of a statute. 
There can be no doubt that the character or nature of an order passed on an applica- 
tion under the Civil Procedure Code will have to be determined by the provisions of 
the Code itself. That the principle of the decision in Sayyed Usman Saheb v. Sivarama- 
raju? cannot be applied to jurisdictions conferred on a civil Court under a special 
Act, is clear from a later decision in Easwara v. Sankunni?, by Viswanatha Sastri, J., 
who was a party to the former decision. The matter which came up for considera- 
tion was whether an appeal lay in respect of an order in an interlocutory application 
appointing a Receiver under section 13 of the Malabar Tenancy Act. It was con- 
tended that no appeal lay against the order appointing Receiver as the statute did not 
specifically provide for an appeal against such orders. Section 50 (1) of that 
statute enacted that the procedure provided by the Code of Civil Procedure, includ- 
ing Order 40 of the First Schedule, would apply to all proceedings relating to applica- 
tions. Section 50 (2) provided for appeals against certain orders. Section 1 3 was not 
specifically mentioned therein. The learned Judge held that as section 50 (1) 
expressly made Order 40, Civil Procedure Code, applicable to proceedings under the 
Act, the provisions of Order 43, rule 1 (s) would also be attracted and an appeal 
would lie, as the incorporation of Order 40 in the Malabar Tenancy Act as part of 
the procedure applicable to proceedings under it, carried with it the right of appeal 
given by the Code. In Satish Chandra Nag v. Rivasat Hossain’, it was held that the 
criterion for determining the maintainability of an appeal would be the character 
of the decision under appeal and not whether the proceedings in which the deci- 
sion was given originated on a plaint or on an application. That was a case where 
a special jurisdiction was conferred on an ordinary Court of the country in regard 
to a right created by a statute. It was held that the Court would be governed by 
the ordinary rules of procedure and an appeal would lie from orders if authorised 
by the existing rules. z 


With great respect to the learned Judges who decided Perumal v. Kondal*, we 
are unable to hold that merely because an order under section 7 or 7-A of the Act 
does not actually amount to a decree, an appeal would not lie from it. Another 
reason which commended itself to the learned Judges was that the scheme of the 
Act was not consistent with there being a right of appeal, as the Court was to fix 
rent as it considered reasonable. We are unable to share that view either ; the 
mere fact that the Act does not expressly provide for an appeal, cannot mean that 
there would be no appeal from orders as an incident of the extended jurisdiction 
conferred on the Court by the Act. Nor does the fact that the Court has to fix 
what it considers as a reasonable rent militate against the adjudication being sub- 
ject to an appeal. In our opinion, an appeal would lie from orders passed under 
sections 7 and 7-A of the Act, because the new matter entrusted for adjudication 
to the Court is one closely resembling the character of matters over which the Court 
had already jurisdiction and the adjudication in respect of it amounted to a deter- 
mination of legal rights of parties, thus becoming a decree. This is recognised in 
section 8 of the Act. The decision in Perumal v. Kondal*, cannot therefore be ac- 
cepted as correct. The Act has further been amended by Madras Act XIII of 
1960 which expressly confers a right of appeal to an aggrieved party against an 
order fixing a reasonable rent. As the question involved in this case arose before 
the coming into force of that amendment we have not referred to the new section 
‘g-A introduced by the amending Act. 


It follows that the ordér refusing to entertain the appeal by the learned Dis- 
trict Judge cannot be sustained. The Civil Revision Petition is allowed and the 
appeal is remanded for disposal on its merits by the lower Appellate Court. There 
will be no order as to costs. 
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C. R, P. No. 515 of 1958 : 

Ramachandra Iyer. J.—As we have held in A.A.A.O. No. 51 of 1961 (C.R.P. 
No. 367 of 1958) that an appeal lies against an order fixing reasonable rent under 
section 7-A of the Madras City Tenants’ Protection Act no revision can be enter- 
tained. ‘The Revision Petition is dismissed. No costs. 


P.R.N. ———- C.M.S.A. allowed. 
C.R.P. dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice KUNHAMED KUTTI. 
Minor Rajadurai by their mother and guardian Saradambal 
and another .. Petitioners* 
v. 
Kunjurasu Vanniar .. Res ; 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 4-A (4) and (5)—Joint family 
owning land in excess of 134 acres—Right of a member for restoration of possession. 

‘When a Hindu joint family represented by its manager was the landlord under whom a tenant 
holds lands no member of the family could be said to have any specific share in such land, and if the 
family as such owns land in excess o. 132 acres on the relevant date, no member of the family could 
recover possession of land under sub-section (1) of Section 4-A of the Madras Cultivating Tenanta’ 
Protections Act, 1955, in view of the express provisions of sub-sections (4) and (5) of that section. 

Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with section 115 of Act V of 1908 praying the High Court to revise the 
order of the Revenue Court, Thanjavur, dated 31st March, 1960 and made in P.No. 
124 of 1960. 

K. S. Naidu and R. Vijayan, for Petitioners. 

R. Sundaralingam, for Respondent. 

The Court delivered the following 


Jupcment.—The petitioners seek to revise the order of the Revenue Court, 
Thanjavur, dismissing their application under section 4-A (2) of Act XXV of 1955 
as amended by Act XIV of 1956 for resumption from the respondent-tenant of 
half the extent of land in his possession for their personal cultivation. 


The petitioners with their father and two brothers formed a joint family and 
the respondent was let into possession of the lands in p while they were joint. 
In 1959 the petitioners and the other members of the family entered into a partition. 
and ïn that partition the first petitioner was allotted 6 acres, 66 1/4 cents and the 
second petitioner 6 acres, 67% cents of land, including the land in the possession of 
the respondent. The total extent of the land owned by the family was 47 acres. 
The petitioners averred that since all the lands allotted to them were in the possession. 
of tenants they are entitled under section 4-A to resume half the extent of land in the 
possession of the respondent. The respondent resisted the claim contending that 
the partition was not bona fide, that it was intended to circumvent the Act to be 
promulgated for fixing the ceiling on land, that the properties belonging to the family. 
exceeded 13} acres, and as such the petitioners are not entitled to resume the lands 
in his possession. 

The Revenue Court dismissed the application on the main ground that the 
partition deed had not been acted upon and that it was created “only to avert the 
ceiling Act to be promulgated soon”. The learned counsel for the respondent is 
not prepared to support the ground on which the application was dismissed. 
Nevertheless, he contended that the petitioners are not entitled to resume any extent 
of land by reason of sub-sections (4) and (5) of sectiom 4-A. 


Sub-section (1) of section 4-A enables a landlord to resume possession from any 
cultivating tenant for purpose of personal cultivation, lands not exceeding one half 
of the extent of lands leased out to the cultivating tenant. Sub-section (4) provides 
that 
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“ Nothing in sub-section 1) shall be deemed to entitle any landlord to resume possession, if on the 
day the Madras Cultivating Tenants, Protection (Amendment) Act, 1 956, comes into force, he owns 
land exceeding 133 acres of wet land. . . . . nor shall sub-section (1) be deemed to confer 
on the landlord a right to resume possession of a greater. extent than that which along with the extent 
he is already in ion of either as owner or as tenant or as both would make up an extent of five 
acres of wet land.” 

Sub-section (5) is to the effect that 

“No person who is not entitled to resume possession under this section on the day the Madras 

Cultivating Tenants’ Protection (Amendment) Act, 1956, comes in toforce shall be deemed to be so 
entitled by reason of any subsequent change in his circumstances.” 
The contention of the respondent is that the petitioners’ family was the landlord, 
that it owned more than 134 acres of land on the day on which the Madras Cultiva- 
ting Tenants’ Protection (Amendment) Act, 1956, came into force that if 
the family was not entitled for this reason to apply for resumption the petitioners 
are also equally not entitled to do so by bringing about a subsequent change in the 
circumstance by entering into a partition resulting in the extent of the lands they 
could claim being reduced to less than 132 acres. 

It is not disputed that the crucial date to be taken into consideration in deter- 
mining whether the landlord was possessed of 132 acres of land is the date on. 
which the Madras Cultivating Tenants’ Protection (Amendment) Act, 1956, came 
into force. It is also not disputed that on the said date the family consisting of five 
members owned about 47 acres of land. But Sri K.S. Naidu for the petitioners urged 
that even on the date of the commencement of the Act, the proportionate share 
of each of the petitioners was less than 13} acres of land and therefore their claim 
does not come within the mischief of sub-section (5) as in fact, there was no change 
in the circumstances, the effect of partition being only to sever their joint possession. 
and convert the same into separate possession. The lands in question were leased 
to the respondent by the family represented by its manager. Until partition was 
effected no member of the family, though he could in a way claim to be a landlord, ~ 
predicate to himself any specific share of the lands. Consequently, it is not possible 
to uphold the petitioner’s contention that on the material date, they were landlords. 
in respect of a definite share, proportionate to the number of coparceners then exis- 
ting. The petitioners, if they were landlords, were landlords of all the family 
lands. They became landlords of a definite share only subsequent to, and as a 
result of the partition, in other words by bringing about a change or a severance 
as regards their joint status in respect of their family lands. This, in my view, 
amounts to a subsequent change in their circumstances. I am therefore of opinion 
that sub-section (5) applies to the case and the petitioners are not entitled to resume 

ossession under sub-section (1) of section 4-A. In this view, the order of dismissal 
as to be sustained. This petition therefore fails and the same is dismissed with 
costs. 

R.M. — Petition dismissed. 

ae [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. P. V. RajJAMANNAR, Chief Justice, MR. Justia RAMAGHANDRA. 
Iver AnD Mr. Justice VENKATADRL 


Konthalavalli Achi .» Appellant* 


a 

T. S. Ayyadurai Odayar and others .. Respondents. 

Madras Agriculturists’ Relief Act (IV of 1938) (as amended by Act XXIV of 1950), section 9-A (10) (ii 
(a) and ( e Tay and scops Qf — Section g-A—If confined to usyfructuary mortgages as definsd i) 
section 58 (d) of the are TONN Aa eee uity of redemption in Court auction—If covered pe 
section 10 (i) (a)—Sub-mortgage effected by mortgages —If governed by sub-section 10 (#) (6). 

Interpretation of Statutes—Statemsnt of Objects and Reasons—Use of—Marginal Note—If aid to 
construction~—Meaning of words—Principles to be observed. 

Section 9-A of the Madras Agriculturists Relief Act (1938), as amended by Act XXIV of 1950, ° 
is not restricted in its application to usufructuary mortgages as ed in section 58 (d) of the Transfer 


*L.P.A. No. 88 of 1956. (6th S 28th July, ae 
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of Property Act, but applies to all mortgages by virtue of which the mortgagee is entitled to remain 
in possession of the property mortgag 


Tirumalpad v. Krishnan, (1956) 2 M.L.J. 46, overruled. 


Section 9-A (10) (ii) (a) of the Act would appt all sales of equity of redemption, whether by 
act of parties or by operation of law, that take p. during the specified period and not {merely to 
sales effected by act of parties. Sub-section (10) i) provides an exemption from the operation of the 
statutory discharge enacted earlier and on principle there can be no distinction between a case of 
private sale and a compulsory sale of the equity of redemption, for in either case the scaling down 
provision would only benefit the purchaser. There is_ greater reason for not giving the benefit of the 
scaling down provision to a Court-auction-purchaser to a private pur . The sub-section 
was enacted to cure a mischief which an unrestricted application of section g-A might entail. The 
reason behind sub-section 10 (ii) (a) and the construction thereof, after giving effect to the words 
“devolution by transfer from the mortgagor”, alike point to the conclusion that the legislature did 
not intend to make any distinction between a purchaser from the mortgagor and one who obtained 
the equity of redemption in a Court sale. 

Benjamin v. Devadoss, (1954) 1 M.L.J. 537, overruled. 

Section g-A (10) (ii) (b) would apply only to cases where there has been an absolute transfer of the 
mortgagee’s right either in whole or part cannot be availed of to cover cases of all alienations of the 
mortgagec’s right, be it a sale or merely a mortgage. Sub-section 10 (ii) (b) would not be attracted 
ere mortgagee merely creates a sub-mortgage. 

Raj Naidu v. Kunjammal, (1956) 1 M.L.J. 589 ; Narayana Dikshithar v. Sundaresa Sastrigal , 
(1958) 2 M.L.J. 587 and Velu Mudaliar v. Rajaram Karayalar, (1955) 69 L.W. 248, approved. 


Where the terms of a statutory provision are clear, there is no scope for referring to the Statement 
of Objects and Reasons as an aid to interpretation. 


The marginal note to a section is not part of the section and can afford no aid to the construction 
of it, particularly when there is no ambiquity. 


Where the words of a section are precise and unambiguous, there is no justification for seeking 
any aid for its interpretation from other sources. 

It is a well-recognised qprinciple of interpretation that the meaning of a term used in a statute 
depends largely, if not wholly, on the context and its collocation. 

Craies on Statute law, 5th edition, page 160, relied on. 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
of the Honourable Mr. Justice Rajagopala Ayyangar, dated 16th August, 1956, in 
Appeal No. 164 of 1956 preferred against the decree of the Court of the Subordinate 
Judge, Thanjavur, in O.S. No. 112 of 1954. 


R. Sundaralingam, for Appellant. 
R. Gopalaswami Ayyangar and V. Ratnam, for Respondents. 


When the appeal came for hearing before the Bench (Rajamannar C.J. and 
Basheer Ahmed Sayeed, g) the Court made the following order of reference to a 
Full Bench, delivered by . 


Rajqmannar, C.7.—After having heard learned counsel for the appellant for 
some time and having considered some of the decisions bearing on the point, we 
think that there should be an authoritative ruling on the construction of section 
g-A (10) (ii) (b) of the Madras Agriculturists Relief Act in its application to facts 
such as are present in the case before us. ‘This reference, however, should not be 
understood to mean that we are convinced that any of the decisions cited to us 
requires reconsideration. The question which has been raised in this case is likely 
to arise in numerous other cases relating to usufructuary mortgages, and the language 
of the provision referred to above is by no means clear. In the circumstances, we 
think that the best course is to post the Letters Patent Appeal before a Full Bench 
for decision. Ordered accordingly. 


In pursuance of the order of reference the appeal then came on for hearing 
before a Full Bench (Rajamannar, C. F.» Ramachandra Iyer and Venkatadn, F7.). 


R. Sundaralingam, for Appellant. 
R. Gopalaswami Ayyangar and V. Ratnam, for Respondents. 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This appeal, which involves the determination of certain 
important questions in the construction of section 9-A of the Madras Agriculturists 
Relief Act, 1938, (referred to as the Act) arises out of a suit for redemption of an 
usufructuary mortgage instituted by the 1st respondent. One Kandaswami, who 
was the original owner of the properties concerned in the suit, created thereon in 
favour of the appellant on 26th April, 1927, a mortgage with possession for securing 
a loan of Rs. 6,000. The document of mortgage stipulated that the mortgagor was 
to pay and redeem the properties within a period of three years, and that the 
mortgagee was to retain possession of the properties enjoying the usufruct till 
redemption. The mortgagee who obtained possession, leased back the properties to 
the mortgagor. 

On the day lee ne the mortgage, on 27th April, 1927, Kandaswami exe, 
cuted a second but simple mo e over the same properties in favour of Janaki- 
the daughter of the appellant. me years later, the appellant who borrowed cer- 
tain monies from the 8th defendant executed a simple mo e in favour of the 
latter over some of her properties, one of the items mortgaged being the first mort- 
gage right of the appellant over the suit properties. That document is dated 
1gth April, 1941. Thus a sub-mortgagee was created over the suit property on 
that day. ` 


In the same year Janaki filed a suit on the basis of the mortgage (second mort- 
gage in her favour) O.S, No. 273 of 1941 on the file of the District Munsif’s Court, 
Mannargudi. In due course she obtained a decree, and brought the suit properties 
to sale. The 1st respondent purchased the suit property in the Court sale that 
ensued, subject to the usufructuary mortgage dated 26th April, 1927,-for a sum of 
Rs. 3,000. Thereafter he, as the owner of the equity of redemption, instituted 
the suit out of which this appeal arises. 


se 

In the plaint the figst respondent claimed that he was an agriculturist entitled 
to the benefits of the Act, and that in view of’ the fact that 27 years had 
elapsed since the date of the morgage, the mortgage amount payable would be only 
Rs. 400 (2/30 of Rs. 6,000), the balance of the debt having been statutorily discharged 
by the provisions of section g-A of the Act. The appellant did not deny the fact 
that the 1st respondent was an agriculturist, but she contested the claim to redeem 
at the reduced amount on the ground that the scaling down provisions contained in 
the Act would not apply to the present case by virtue of the exemption provided in 
section 9-A (10) (ii) (a) and (b). It was also claimed that the first respondent had 
defaulted in the payment of rent, and that at least 3 years rent which was in arrears 
should be directed to be paid as a condition of redemption. The learned Subordinate 
Judge accepted the first respondent’s case that the mortgage debt should be scaled 
down and that only a sum of Rs. 400 was payable: he also accepted the case of the 
appellant in regard to the arrears of rent due, which he ascertained as Rs. 990 and 
passed an appropriate preliminary decree for redemption. Both the appellant and 
the first respondent respectively filed an appeal and a memo. of cross-objections to 
this Court from the decree in so far as it was against them. Rajagopala Iyengar, J., 
before whom the matter came up for hearing, upheld the view of the trial Court that 
the mortgage debt stood discharged to the extent of 28/30 thereof. The learned 
Judge, however, vacated the decree for arrears of rent, as in his view there was no 
evidence to support that claim. On the former aspect of the case the learned Judge 
held that neither of the clauses in sub-sections (10) (ii) (a) and (b) would apply to 
the present case, and that there was nothing to prevent the operation of section 
g-A (3) on the mortgage debt. The correctness of that view is challenged in this 
appeai by the mortgagee. 

When the appeal came up before us, the learned counsel for the appellant took 
yet another point, namely, that section g-A would apply to usufructuary mortgages 
strictly so called coming within the definition of the term in section 58 (d) of the 
Transfer of Property Act and the suit mortgage which contained a personal covenant 
and was only an anomalous mortgage would not come within its ambit so as to 
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entitle the mortgagor to claim the benefit of section g-A. This contention was not 
raised at earlier stages of this litigation. But the point taken is directly covered by 
the decision of a Bench of this Court in Tirumalpad v. Krishnan?. Doubts have, how- 
ever, been expressed as to the correctness of that decision. As the point involved is 
one of importance, we permitted learned counsel to raise the objection notwith- 
standing the fact that it was not taken earlier than now. 

The contentions raised in support of the appeal are reflected in the following 
questions which have to be considered : 

(1) Whether section 9-A of the Act will apply to all mortgages by virtue 
of which the mortgagee is entitled to remain in possession of the property mortgaged 
or only to usufructuary mortgages as defined in section 58 (d) of the Transfer of 
Property Act ; 

(2) Whether section g-A (10) (ii) (a) would apply to all sales of equity of 
redemption, whether by act of parties or by operation of law, that take place during 
the specified period or only to sales effected by act of parties ; 


(3) Whether section g-A (10) (ii) (b) would cover cases of all alienations of 
the mortgagee’s right, be it a sale or merely a mortgage, or only to cases where there 
has been an absolute transfer of the mortgagee’s right either in whole or part. 

The Madras Agriculturists Relief Act, 1938, which statutorily wiped out the 
outstanding interest and provided for the application of the rule of damduput on 
certain debts due from agriculturists, did not apply to mortgages by virtue of which 
the creditor was entitled to remain in possession of the mortgaged property without 
there being any stipulation as to interest. Section 10 (2) of the Act expressly 
exempted from the operation of the scaling down provisions such mortgages. 
Legislation was, however, enacted subsequently granting relief to indebted 
agriculturists who had executed what in common parlance was known as 
usufructuary mortgages. Act XXIII of 1948 which amended the Act, contained 
section 9-A which provifled for a statutory discharge of mortgages with possession 
in which there was no stipulation as to payment of interest? It is needless to point 
out that where interest had been stipulated, the debtor could obtain relief under the 
original Act itself. Section g-A, as enacted by amending Act XXIII of 1948, 
was repealed and re-enacted with certain modifications by Act XXIV of 1950, 
the relevant portion of which will be set out hereafter. The principle underlying the 
section is that the creditor should not get more than what the rule of damduput 
permits and a mortgagee in possession could be reasonably expected 
to realise by go years enjoyment of the mortgaged property, the principal 
amount and also interest equal to that amount. Broadly stated, the section pro- 
vides for complete discharge of the debt where a mortgagee has been in enjoyment 
of the property for 30 years ; where the period of enjoyment is less than that peri 
the mortgage amount will be reduced proportionately. The mortgagor is enabled 
to redeem the property without any payment where the mortgagee has been in 
possession for 30 years and more. In case the period of enjoyment is less, the mort- 
gagor can pay a proportionate amount of the principal sum and redeem notwith- 
standing any stipulation in the deed as to the time for redemption. The section 
is enacted in general terms ; but from the context it is clear that it would apply 
only where the debtor is an agriculturist. It does not apply to mortgages executed 
after 30th September, 1937. 

The provision was undoubtedly intended to benefit the agriculturist debtor : 
its unrestricted operation is capable of resulting in unintended benefits to some or 
hardships to some others. As we stated earlier, prior to she enactment of section g-A 
mortgages with possession where no interest was stipulated were exempt from the 
operation of the original Act. Therefore nobody would or could have anticipated 
at that time such an expropriatory legislation, but on the contrary mortgagors and 
mortgagees would have entered into transactions on the faith of the protection offered 
under section 10 (2) of the Act. Transfers for consideration of the equity of 
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wedemption or of the mortgagee’s right might have taken place. It was essential 
that safeguards should be made in such cases. Section g-A, therefore, provides for 
certain exemptions, two of which we have to refer to while dealing with the later 
two of the questions stated above. 


It will be convenient at this stage to refer to the relevant portion of section g-A. 

* Section g-A (1).—This section applies to all mortgages executed at any time before the goth 
September, 1947, and by virtue of which the mortgagee is in possession of the property mortgaged to 
him or any portion thereof. 

(a) Where no rate of interest is stipulated for as due to the mortgagee or 

(b) Where a rate of interest is stipulated for as due to the mortgages in respect of the principal 
amount secured by the mortgage or any portion thereof, in addition to the usufruct from the property 
‘or in respect of any other sum payable to the mortgagee by the mortgagor in his capacity as such. 

Explanation.—A mortgagee shall be deemed to be in possession of the property mortgaged to him 
or any portion thereof, notwithstanding that he has leased it to the mortgagor or any other person. 

2. 
3. Where the mortgagee has been in possession of the whole of the property mortgaged to him for 
an aggregate period of less than thirty years, the mortgagor shall not be entitled to redeem the mort- 
gage, unless he pays to the mortgagee. 

(i) the difference between the principal amount secured by the mortgage and an amount 
bearing to the principal amount the sams proportion as the period during which the mortgagee has 
deen in possession bears to thirty years : 

(ii) .....6. occcvcvces and 

(iti) all other sums payable to the mortgagee by the mortgagor in his capacity as such, together 
with interest, if any, due thereon.” 

* * * * * * 

Sub-section (10)—Nothing contained in this section, except sub-sections (1) and (2) shall apply 
to any mortgage : : 

(i) eccscecosecccoeo 

(il) rsesisss ..s.e... eein the cases mentioned below— 

(a) where during the period after the goth September, 1937, and before the goth January, 1948: 
the equity of redemption in the property subject to the mortgage devolved either wholly or in part 
‘on a person, by or through a transfer inter vivas either from the original mortgagor or from a person 
deriving title from or through such mortgagor otherwise than by a transfer inter vwos then to the whole 
or such part, as the case may be. 

(b) Where, during the period aforesaid the mortgagee or any of his successors-in-interest has 
transferred either wholly or in part mortgagee right in the property bona fide and for valuable consi- 
deration, then, to the whole or such part, as the case may be : 

Provided that the transferee of a mortgagee shall not be entitled to recover in respect of such 
mortgage, anything more than the value of consideration for the transfer ; but nothing herem 
‘contained in cases where the property or portion thereof has been leased back to the mortgagor, 
affect the right of the transferee to recover the rent, if any, due under the lease, if such rents have not 
become barred by limitation under any law for the time being in force. 

(c) Where the mortgagee’s interest in the property subject to the mortgage or any part of such 
interest belonged to, or devolved on, two or more persons and during the period aforesaid, a partition 
has taken place among such persons, then, to the whole or such part of the interest as the case may be.” 

The first of the questions set out above concerns the interpretation of section 9-A 
(1) which makes the provisions of the section applicable to all mortgages by virtue of 
which the mortgagee is in ion of the property. The terms of the section are 
wide enough to bring within its ambit not merely the usufructuary mortgage as 
defined in section 58 (d) of the Transfer of Property Act but other mortgages which in- 
volve a transfer of possession of the property to the mortgagee, e.g., mortgage by condi- 
tional sale, simple mortgage, usufructuary mortgage, etc. In Tirumalpad v. Krishnan! 
A Bench of this Court had to consider whether the provisions of section 9-A would 
apply to a Malabar othi which partook the character of a mortgage as well as of a 
lease. The distinctive features of such an othi are that the mortgagee is entitled 
to remain in possession of the property and the mortgage can be redeemed after a 
period of 12 years; The mortgagee has a right of pre-emption as well. There are 
also certain other features which need not be referred to now. The learned Judges 
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held that the transaction in that case did not partake the character of an 
usufructuary mortgage, pure and simple but was an anomalous mortgage. They 
further held that the scaling down provisions contained in section g-A would apply 


only to usufructuary mortgages coming within the definition of the term in section 
58 (d) of the Transfer of Property Act. 


Substantially three reasons have been given for restricting the application of 
section g-A to usufructuary mortgage alone. The first is that section 9-A as enacted 
by Act XXIV of 1950 is not different in regard to its scope from its precursor, 
namely, section g-A of Act XXIII of 1948, and as the latter provision expressly 
dealt only with usufructuary mortgages properly so called, the operation of the latter 
should be restricted likewise. We are by no means sure that such a method of 
approach is at all permissible where the terms of section 9-A as enacted in Act XXIV 
of 1950 are clear and explicit, expressly stating that they apply to all mortgages with 
possession. But even assuming that the previous history of the section can be looked 
into to ascertain its scope, the view that section g-A as enacted by Act XXIII of 
1948 applied only to usufructuary mortgages does not appear to be correct. The 
section and its marginal note no doubt referred only to usufructuary mortgages ; 
but appended to the section was an explanation which stated that the term 
“‘usufructuary mortgage ” as used in the section meant “ a mortgage by virtue of 
which the mortgagee is in possession of the property pee cee where no rate of 
interest is stipulated as due to the mortgagee. When Act of 1950 redrafted 
and enacted section g-A in its present form, the terms of the’explanation was in- 
corporated in the body of the section after deleting the term ‘ usufructuary mortgage ’ 
thus making the intention of the Legislature more clear than before. 


The second reason given for adopting a construction restricting the operation 
of section g-A is, that the Statement of Objects and Reasons of Act XXIII of 
1948 showed that an unlimited scope was not intended by the draftsman. Where 
the terms of the section afe clear, as in this case, there is no scope for referring to the 
Statements of Objects and Reasons as an aid to interpretation. It is no doubt true 
that in certain cases the circumstances attending the enactment of a statute can be 
looked into for the purpose of ascertaining the mischief which it intended to remedy, 
the cure provided therefor with a view to adopt such interpretation as would 
out the true intent. But those considerations do not exist here. Further, there is 
nothing in the Statement of Objects and Reasons to indicate that the term 
“ usufructuary mortgage ” was not to include other mortgages under which the 
mortgagee is allowed to be in possession of the property. On the other hand, 
the Select Committee’s Report specially stated that an usufructuary mortgage under 


section g-A had not the same meaning that it had under the Transfer of Property 
Act. 


The learned Judges then relied on the marginal note to the section ag indicating 
its scope. The marginal note found in the present section is a re-production of the 
marginal note contained in Act XXIII of 1948, namely “Special provision in 
respect of usufructuary mortgage”. In the earlier Act the term “ usufruc 
mortgage” had been defined: but that has been repealed as the same had been in- 
corporated in the enacting part of Act XXIV of 1950. In so doing the draftsman 
appears to have forgot to amend the marginal note suitably. That, however, can- 
not affect the interpretation of the section. The marginal note which is not a part 
of the section can afford no aid to the construction of it, particularly when there is 
no ambiguity. The learned Judges were alive to this principle, but they regarded. 
that the marginal note “would be of some assistance to show the drift or trend of the 
section to elucidate and illumine the meaning when there is any doubt”. The 
words of the section are, in our opinion, precise and unambiguous and there is no 
justification for seeking any aid for its interpretation from other sources. We are, 
therefore, of opinion that the reasons which induced the learned Judges in Tirumalpad 
v. Krishnan}, to give a restricted operation to section g-A cannot be accepted and. 
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that the section will apply to all mortgages by virtue of which the mortgagee is in 
possession of the property mortgaged. 

It then becomes necessary to consider whether the suit mortgage is exempted 
from the operation of the scaling down provisions contained in sub-section (10) 
(ii) (a). For the appellant it is contended thatthe exemption clause contained therein 
would cover not only a sale inter partes whereby the mortgagor conveyed the equity 
of redemption to another but to involuntary sales (¢.g. Court sales) as well. This 
contention did not find acceptance with Rajagopala Iyengar, J., who agreeing with 
the observations of Krishnaswami Naidu, J., in Benjamin v. Devadoss1, held 
that the provisions of sub-section (10) (ii) (a) would have only a limited applica- 
tion to a sale of equity of redemption inter partes. Benjamin v. Devadoss+, was a case 
where there was a Court sale of a mortgagee’s right. In considering the applicability 
of sub-section (10) (ii) (b) the learned Judge held that the term ‘ transfer ’ occurring | 
in that sub-section should be the result of an act of the parties. In arriving at the- 
conclusion, the learned Judge relied on the use of the word ‘ transfer ’ in sub-section 
(10) (ii) (a). Reference was also made to section 5 of the Transfer of Property Act 
where transfer was defined as the act of the parties where the term ‘ inter vivos? was 
employed. With great respect to the learned Judge, we cannot agree with this 
method of interpretation. The Transfer of Property Act relates only to transfers 
by act of parties and not to those by operation of law ; the definition of the term 
‘transfer’ contained in section 5 thereof which is statedly made for the purpose of that 
enactment, cannot, where the context does not justify, apply to the Madras Agricul- 
turists Relief Act which is a special statute aiming at giving relief to certain agri-- 
culturists debtors and which provides also for certain safeguards against an un~ 
restricted application of its expropriatory provisions. It is a well accepted principle 
of interpretation that the meaning of a term used in a statute depends largely if not. 
wholly on the context and its collocation, etc., As stated in Craies’ Statute Law 
5th Edition, page 160: , 

“Except in mathematics” said Gove, J. in Wakefield, L. B. v. Lee*, “Pig difficult to frame exhaustive 
definition of words”: consequently as the Court said in E. v. Stall?, ‘ the meaning of ordinary words 
when used in an Act of parliament is to be found not so much in the strict etymological propriety 


of 
language, nor even in the popular sense as in the subject or occasion on which they are used and the 
object which is intended to be attained.” 


Sub-section (10) (ii) (a) of section g-A says “ where the equity of redemption 
has devolved....on a person by or through a transfer inter vivos....from the ori- 
ginal mortgagor”. The term ‘inter vives’ means between living persons: but 
the section does not merely refer to a transfer inter vivos thereby implying that the- 
transaction should be made between the persons named in a document as vendor 
and purchaser. It speakes of a devolution by transfer from the mortgagor and 
employs the passive voice suggesting thereby that it would comprehend cases where 
there has been no act of the mortgagor. The terms of sub-clause (a) is in-con- 
trast with that in the succeeding sub-clause (b) which expressly says where “‘ mort- 
gagee...... has transferred”. It is implicit that “ devolution by transfer inter 
vivos ” is used in contradistinction with devolution under law and should there- 
fore include all cases of tranfer whether it be by the act of the party or a forced one- 
under the law. That this view conforms to the object of the exemption contained 
in sub-section (10) (ii) will be clear from the following. A person who purchased 
the equity of redemption in a property subject to an usufructurary mortgage (dur-- 
ing the period mentioned in the sub-section), whether by private treaty or in Court 
auction, would have assumed that the entire mortgage amount should be paid. 
to obtain redemption, having regard to the then existing law and would have sti- 
pulated or bid at the auction at a price after making full allowance for the mort-- 
gage amount. If the scaling down provisions were to apply to such a case, it is 
not the agriculturist debtor that would benefit (for he had parted with or lost his 
interest) but the purchaser who did not pay the full price for the property. Sub- 
section (10) (ii) provides an exemption from the operation of the statutory dis-- 
charge enacted for earlier. On principle there can be no distinction between a- 
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case of a private and a compulsory sale of the equity of redemption, for in either 
case the scaling down provision would only benefit the purchaser. Indeed there 
is greater reason for not giving the benefit of the scaling down provisions to a Court 
auction purchaser than to a private purchaser, for it is possible to: conceive that in 
certain circumstances a private purchaser might be obliged to transmit the benefit 
of the scaling down to his vendor, while in the former case the benefit of the reduced 
liability would be purely an unexpected one to the purchaser at the Court sale. 
Sub-section (10) was enacted to cure a mischief which an unrestricted application of 
section g-A might entail. The principle of interpretation as stated by Lord Lindley, 
M.R. in Thomson v. Lord Clanmorris}, is :— 

“ In construing any statutory enactment must be had not only to the words used but to 
the history of the Act and the reasons which led to it being passed. You must look at the mischief 
-which had to be cured as well as the cure provided.” 
“The mischief sought to be remedied was to prevent an undeserved benefit to a pur- 
‘chaser : the cure provided could be effective only if the auction purchasers are 
also brought within it. In our opinion, the reason behind sub-section (r0) (ii) 
(a) and the construction thereof after giving effect to the presence of the words 
“ devolution by transfer from the mortgagor’, alike point to the conclusion that 
the Legislature did not intend to make any distinction between a purchaser from 
the mortgagor and one who obtained the equity of redemption in a Court sale. 
We are unable to accept the view expressed by Krishnaswami Nailu, J. in Benjamin 
v. Devadoss*, and of the decision of Rajagopala Iyengar, J. on this point as correct. 


What then remains to be considered is whether the suit mortgage could be 
held to be exempt from being scaled down by virtue of sub-section (10) (ii) (b), 
by reason of the fact that the appellant had during the period specified therein 
«created a sub-mortgage in favour of the 8th respondent. It is contended for the 
appellant that a mortgage of the mortgagee’s right would be a transfer of a part 
‘of the mortgagee’s right and that therefore, sub-section (10) (ii) (6) would 
save the debt from being scaled down. We cannot agree that the creation of a 
-mortgage would amount to a transfer either of the whole or part of the property 
-mortgaged. A mortgage is a transfer of an interest in property. When a mort- 
.gagee creates a sub-mortgage, he creates in favour of the sub-mortgagee only an 
interest in the mortgage right by way of security for the debt. A transfer of an 
interest in the property by way of security will not be the same as the transfer of it 
in part. Further the word ‘ transfer ’ as used in sub-section (10) (ii) can only mean 
‘the transfer of the entire interest of the owner, whether it be in the whole of the pro- 
perty or of a part of it. For example sub-clause (a) to which reference had been 
made already refers to devolution by transfer, the term ‘ devolution’ implying that 
the entire interest has been transmitted. A similar interpretation has to be given 
in clause (b) as well. In Velu Mudaliar v. Rajaram Karayalar*, Ramaswami J. held 
that the provisions of sub-section (10) (ii) (b) would not be attracted, where the 
mortgagee merely created a sub-mortgage. This view was affirmed later by 
Govinda Menon and Ramaswami, JJ. in Rajagopala Naidu v. Kunjammal*, where 
it was observed that a transfer in whole of the mortgagee’s rights, meant an 
-absolute conveyance or renunciation of the whole bundle of rights of the mort- 
:gagee in the entire mortgaged property. The learned Judges also pointed out how 
a contrary conclusion would give rise to anomalies. In Narayana Dikshithar v. 
.Sundaresa amea 5, Panchapakesa Aiyar, J. followed that decision and held that the 
execution of a sub-mortgage by the mortgagee would not amount to a transfer of 
the rights of latter in whole or in part. Agreeing with the view of the learned 
„Judges stated above, we are of opinion that the terms of sub-section (10) (ii) (b) 
will not be attracted to this case. 

In view, however of the fact that our answer to the second question is in 
favour of the appellant, the mortgage debt will not be saved from the operation 
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of section g-A (3) and the entire mortgage money has to be paid by the first 
respondent before he can be allowed to redeem the mortgage. 


The other objection taken by the appellant to the judgment of Rajagopala 
Iyengar, J., namely, whether the first respondent is liable for any amount as 
arrears of rent, remains to be considered. The appeal will be adjourned to a3rd 
January, 1961, for determination of that question and for final dispoeal before a 
Division Bench 

P.R.N. —— Reference answered. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice JAGADISAN AND Mr. Justice Karasam. 


V.N. Swaminathan (Minor) represented by T.S. Subramania 

Pillai as next friend .. Appellant* 

U. 

G.S. Sundara Vandayar and another .. Respondents. 

Madras City Tenants Protection (Amendment) Act (XII of 1960), sections 2 (1) (ii) and (iii) and 9— 
Validity—If unconstitutional. 

Section 2 (i), (ii) and (iii) of the Madras City Tenants Protection (Amendment) Act, Bias 

g buildings, into residential and non-residential for purpose of protection is valid and 

not discriminatory or unconstitutional. Section 9 of the Act givin; g retrospective operation to the 
amendment is not opposed to Article 19 (1) (f) or g1 of the Gonstitution of 

Appeal against the decree of the Court of the Subordinate Judge of Thanjavur 
dated 7th November, 1959 in Original Suit No. 51 of 1958. 


F.P. Raman for Appellant. 
R. Gopalaswami Ayyangar and K.N. Balasubramanian, for Respondents. 


The Advocate-General (V.K. Tiruvenkatachari) and The Government Pleader 
(A. Alagiriswamt), for the State. s 


The Judgment of the Court was delivered by 


Jagadisan. J.—The appeal and the civil revision petition arise out of a suit in 
¢jectment filed by the plaintiff in O.S. No. 51 of 1958 on the file of the Court of the 
Subordinate Judge of Tanjore in respect of a vacant site lying within the municipal 
limits of Tanjore town and comprised in town Survey No. 2862. 


The plaintiff was admittedly the owner of the property but the defendant resisted 
the suit claiming benefits under the Madras City Tenants Protection Act III of 
1922, This Act was extended to the municipal town of Tanjore by notification of 
the State Government dated 28th March, 1956 in exercise of vl wers under Madras 
Act XIX of 1955 amending Madras Act III of 1922. efendant filed in the 
Court below two applications, I.A. No. 637 of 1958 bao O. P. No. 6 of 1959 under 
section 9 of the Act for r fixing the price of the suit site and for directing the plaintiff 
to convey the site to him on payment of the price that may be fixed by the Court. 
The plaintiff disputed the defendant’s right to obtain the benefit of the Act contend- 
ing that the defendant was not a tenant, that the defendant was estopped by hi 
conduct from asserting any right under the Act and that the defendant having pleads 
ed a fresh tenancy between himself and the plaintiff after the date of the notifica- 
tion extending the Act to the Tanjore Town was disentitled to any relief under the 
Act. 

The learned Subordinate Judge of Tanjore found that the defendant was a 
tenant entitled to the benefits of the Act, and the suit was not maintainable as the 
requisite notice under the terms of section 11 of the Act was not given by the plaintiff. 
He accordingly dismissed the suit. The learned Subordinate Judge fixed the mar- 
ket value of the suit site as Rs. 12,000 and gave relief to the defendant under the 
Act whereby the plaintiff was compelled to receive the sum of Rs. 12,000 and to 
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convey the suit site to the defendant. The plantiff has preferred the above appeal 
against the judgment and decree of the Subordinate Judge non-suiting him and has 
preferred the civil revision petition against the order directing him to convey the 
property for Rs. 12,000 in O.P. No. 6 of 1959. 


During the pendency of the above proceedings in this Court the Madras City 
Tenants Protection Act (Madras Act III of 1922) was amended by the Madras. 
Act XIII of 1960. This amending Act was published in Part IV, section 4 of the 
Fort St. George Gazette, dated 27th July, 1960. The suit site was leased out for 
non-residential purposes by the predecessors-in-interest of the plaintiff to the defen- 
dant. Madras Act XIII of 1960 has now confined the operation of the parent Act, 
Madras Act III of 1922 only to residential buildings in the Tanjore Municipal 
Town. The amending Act has also been made expressly retrospective in operation 
by section 9 of the Act. The effect of this legisalation is: to govern the present pro- 
ceedings in this Court and to disentitle the defendant from claiming any relief under 
the Madras City Tenants Protection Act. The learned counsel for the respondent 
challenged the relevant provisions under Madras Act XIII of 1960 affecting the 
rights of the respondents as being obnoxious to the fundamental rights guaranteed 
under the Constitution of India, and hence unconstitutional. We issued notice to the 
State Government as the vires of a legislative enactment was called in question. The 
State of Madras filed C.M.P. No. 210 of 1961 in this Cout for being impleaded as a 
respondent in the appeal. This application was granted by order of this Court 
dated 1oth January, 1961. We have heard the learned Advocate-General on 
. behalf of the State Government on the constitutional issue raised on behalf of the 
defendant respondent. 


The suit property originally belonged to a Trust called Sri Rama Vilas Dharmam 
alias Sengammal Bai Trust. ‘This trust was administered by two women, Kaveri Bai 
and Gopi Bai. On 23grd,April, 1945 the trustees leased out the property to one Venu- 
gopala Chettiar under Exhibit B-1, which is a registration copy of the rent deed, for 
a period of 5 years stipulating a rent of Rs. 65-per month. The lessee, Venugopala 
Chettiar carried on business of running a rice mill and for the purpose erected a 
superstructure and planted machinery on the suit site. This business appears to 
have been run in the name and style of Swminathan Mills by Venugopala Chettiar 
in partnership with the defendant in this suit and some others. The defendant obtained. 
an assignment on 12th November, 1949 from Venugopla Chettiar of the entire business. 
as a going concern for valuable consideration. This assignment is evidenced by 
Exhibit B-2 in the case. Thereafter the defendant became the sole proprietor of the 
business and he carried it on by obtaining periodical licence from the municipality 
(vide Exhibit B-23 to Exhibit B-26, licences issued by the Municipality). The def - 
dant entered into a rental a ent (Exhibit B-g) with the trustees aforesaid on 
1gth April, 1951. THis was for a period of 3 years, and the rent fixed was the sum 
of Rs. 65 - per month. After the expiry of this lease there was a further lease for a 
period of 3 years between the trustees and the defendant as evidenced by Exhibit A-9 
dated 19th April, 1954. The period fixed under this lease was also three years and 
the rent payable was the same as that under the previous lease. The defendant paid 
an advance of three months rent and agreed to surrender vacant possession on 19th 
April, 1957 after removing the superstructure on the land. The lease deed expressly 
recites that the lease was for the purpose of carrying on ground-nut business. The 
defendant did not surrender possession on the expiry of the lease. The persons in 

ement of the trust wanted an enhanced rent and there was correspondence bet- 
ween the defendant and one Hari Rao who was acting dn behalf of the trust as to the 
rent payable by the defendant for his continuance as lessee of the land. There is 
evidence to show that as a result of negotiation between the representative of the 
trust and the defendant, the defendant agreed to pay an enhanced rent of Rs. 85- 
per month, 


The plaintiff purchased the property from Gopi Bai, the sole surviving trustee of 
the trust under the registered conveyance, Exhibit A-r dated and March, 1958. 
The plaintiff issued a notice to the defendant through his counsel at Tanjore demand- 
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ing surrender of vacant possession of the property on or before 19th June, 19 8. The 
notice is Exhibit A-5 and is dated 17th May 1958. Under that notice the defendant 
was directed to remove all superstructure on the land at his cost. The defendant 
acting through his counsel caused a reply notice to be sent, Exhibit A-6, dated 26th 
“May, 1958, claiming the benefit of the Madras City Tenants Protection Act. 


The defendant averred in that reply notice that the previous owners of the pro- 
perty had entered into a fresh lease with him by which he was to pay an enhanced rent 
of Rs. 85-per month and was to remain in possession as lessee for a period of 10 years. 
The defendant remitted a sum of Rs. 255-to the plaintiff by a money order stating 
that the amount represented rent due and payable by him for the three months of 
March, April, and May, 1958. The plaintiff received the amount of the money order 
and the money order receipt is Exhibit B-17 dated 7th June, 1958. The defendant 
sent a further sum of Rs. 85 - to the plaintiff by money order as and for rent payable 
by him for the month of June, 1958. This time the plaintiff as evidenced by Exhi- 
bit B-191 refused to receive the money order. The plaintiff next sent a notice through 
his counsel at Pattukottai to the defendant, Exhibit A-7 dated 2nd August, 1955, 
wherein he sought to explain his conduct in receiving the amount of rent sent by 
money order for the three months of March, April and May, 1958. ‘The explanation 
of the plaintiff was that he was busy with several matters connected with the manage- 
ment of his estate and that it took him sometime to ascertain his true position in the 
matter. The plaintiff generously offered that he was ready to refund the sum of 
Rs. 255 to the defendant. The plaintiff reiterated his demand for recovery of posses- 
sion of the land and gave time to thé defendant to surrender vacant possession till 
Ist tale ied 1958. The defendant’s reply to Exhibit A-7 was Exhibit A-8 dated 
11th August, 1958. Therein the defendant took up the position that he had become 
a tenant of the plaintiff in view of the receipt of the rent for three months by the plain- 
tiff unconditionally and without any protest. He claimed that he was protected by 
eviction by reason of the provisions of the Madras City Tenants Protection Act. 


The parties to the suit also let in oral evidence but we do not think it necessary 
to refer to it as nothing turns upon such evidence, and as the evidence is not material 
for the disposal of the appeal. 


It was contended on behalf of the plaintiff in the Court below that the defendant 
could not claim the benefit of the Act as according to him there was a fresh tenancy 
agreement between him and the original owners of the property after the Act came to 
be made applicable to Tanjore, but the learned Subordinate Judge who tried the 
suit overruled this contention of the plaintiff holding that he could not validly set up 
an oral lease for a period of ten years as the provisions of section 107 of the Transfer 
of Property Act required a registered document where the period of the tenancy fixed 
is more than a year. He however held that the defendant was a tenant entitled to 
the benefits of the Act presumably because either he became a tenant under the 
plaintiff, who accepted rent from him for a period of three months, or as he was a 
tenant holding over in which case also he was entitled to relief under the Act. 


We do not propose to go into the correctness or otherwise of the findings of the 
learned Subordinate Judge on the issues raised before him in view of the statutory 
amendments of the Act brought in by Madras Act XIII of 1960. Mr. R. Gopala- 
swamy Iyengar, learned counsel for he respondent, contended that the suit was not 
maintainable as there was no proper notice to quit by the plaintiff to the defendant, 
and that the defendant was entitled to such notice under the provisions of the Trans- 
fer of Property Act even if it were to be held that he was not entitled to the benefit 
‘of the Madras City Tenants Protection Act as a result of the recent amendment. 
We are unable to agree with this contention. We are clearly of opinion that Exhibits 
A-3 and A-7 notices sent on behalf of the plaintiff to the defendant, demanding deli- 
very of vacant possession from the defendant constitute valid notices terminating the 
relationship of landlord and tenant between the parties. Under Exhibit A-5 the 
plaintiff issued notice to quit to the defendant on 17th May, 1958 calling for surren- 

_der of possession on or before 1gth June, 1958. After the expiry of the three year 
period of lease as provided for under Exhibit A-g the defendant can at best be deemed 
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only to be a monthly tenant from 1gth April, 1957 onwards. Section 106 of the 
Transfer of Property Act provides for 15 days notice expiring with the end of a 
month of the tenancy to terminate a lease from month to month. The receipt of the 
sum of Rs. 255 representing the rent due for the three months of March, April, and 
May, 1958 by the plaintiff may not have the result of bringing about a fresh tenancy 
between the plaintiff and the defendant. The defendant had time to surrender 
possession of the property till 19th June, 1958 in accordance with the terms of Exhibit 
A-5 sent by the plaintiff. The plaintiff was entitled to receive rent so long as the 
defendant continued to occupy the premises. The notice sent by the plaintiff for 
the second time under Exhibit A-7 was also in conformity with law if it were to be 
held that the defendant became a monthly tenant from the first of every month by 
reason of the alleged fresh tenancy said to have been brought about by the remittance 
and acceptance of the money order amount of Rs. 225. ‘The second notice was 
issued on 2nd August, 1958 demanding possession to be surrendered by the defen- 
dant on or before first September, 1958. There is no substance in the contention 
urged on behalf of the respondent that the suit is not maintainable for want of due 
notice to quit in accordance with the provisions of the Transfer of Property Act. 


Then it was contended on behalf of the respondent that the lease as evidenced 
by Exhibit A-g in the case between the original owners of the property and the defen- 
dant was a lease for manufacturing purposes and that such a lease should be deemed 
to be one from year to year and could be terminated only by issuing six months notice 
expiring with the end of a year of tenancy. The object of the lease as set out in 
Exhibit A-g is only for the purpose of carrying on groundnut business. It is plain 
that the lease is not one for manufacturing purposes, and that the plaintiff was not 
obliged to give six months notice expiring with the end of a year of the tenancy. 


Section g of Madras Act XIII of 1960 is as follows :— 


, oe proceeding pending before any Court, other than a proceeding relating to any property 
situated in— 
(i) the City of Madras, 

(ii) the municipal towns of Coimbatore, Madurai, Salem and Tiruchirappalli, and 

(iii) any village within five miles of the ay of Madras or of the municipal towns aforesaid, 
on the date of the publication of this Act in the Fort St. George Gazetts, and instituted under the 
provisions of the principal Act, shall in so far as such proceeding relates to non-residential buildings 
abate, and all rights and privileges which may have accrued immediately before such date to any 
person in respect of any property situated in any area other than the areas referred to above by 
virtue of the principal Act, shall, in so far as they relate to non-residential buildings, cease and 
determine and not be enforceable : 

Provided that nothing contained in this section shall be deemed to invalidate any suit or proceed- 
ing in which the decree or order passed has been executed or satisfied in full before the date mention- 
ed in this section.” 

This provision clearly governs the pending proceedings in this Court as it is 
not pretended that the decree passed by the Court below has been executed or satis- 
fied in full before the date of commencement of the amending Act. It is also not 
disputed that the building on the site forming the subject-matter of the appeal is 
constructed for non-residential purposes. If the amending Act, XIII of 1960, 
were to apply, the plaintiff will be entitled to a decree for recovery of possession of 
the suit site and the defendant will not be entitled to obtain a conveyance of the 

TO from the plaintiff as directed by the Court below. This result must follow 
if that Act is not unconstitutional as impugned by the defendant-respondent. 


The following provisions of Madras Act III of 1922.as amended by the Madras. 
Act XIII of 1960 are impugned as unconstitutional. 
Section 2 (1).—‘‘ Building means any building, hut or other structure, whether of masonry 
bricks, wood, ey metal or any other materijal whatsoever used— ° 
(1) for residential or non-residential purposes, in the City of Madras in the municipal towns 
of Coimbatore, Madurai, Salem and Tiruchirappalli and in any village within five miles of the 
City of Madras or of the municipal towns aforesaid, and 
(ii) for residential purposes only, in any other area, and includes the appurtenances thereto.” 
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The previous definition of building as it stood before the amendment was as follows : 


“ Building includes a house, out-house, stable, latrine, shed, hut and any other such structure 
whether of masonry, bricks, wood, mud, metal or any other material whatsover.” 
As a result of the amendment made by Madras Act XIX of 1955 section 1, clauses 
(2) and (3) are as follows :— 

“ (2) It extends to the City of Madras and State Government may, by notification in the 
Fort St. George Gazette, extend this Act to any other municipal towns and any specified village within 
five miles of the City of Madras or such municipal town with effect from such date as may be specified 
in the notification. 

(3) This Act shall apply, in the City of Madras, only to tenancies of land created before the 
commencement of the Madras City Tenants’ Protection (Amendment) Act, 1955, and in any munici- 
pal town or vi to which this Act is extended by notification under sub-section (2), only to tenancies 
created before the date with effect from which this Act is extended to such town or village.” 
Prior to the amendment introduced by Madras Act XIII of 1960 the tenant in 
occupation of a vacant site having a superstructure of his own for residential or non- 
residential purposes bad the benefit of the Act, Madras Act III of 1922, in areas 
governed by the Act. This benefit accrued to the tenant in Tanjore Town on and 
from 28th March, 1956 when by a notification of the State Government the Act 
came to be extended to the municipal town of Tanjore. Every such tenant was 
entitled on ejectment to be paid as compensation the value of any building which 
may have been erected by fan or by any of his predecessors-in-interest. He was 
also entitled to be paid the value of trees planted by him on the land and of any 
improvements made on the land. In a suit for ejectment against the tenant in 
which the landlord succeeds the Court should ascertain the amount of compensa- 
tion and direct the landlord to pay the amount in Court within three months from 
the date of the decree as a condition precedent for obtaining delivery of the property. 
Default on the part of the landlord to carry out this condition will result in the dis- 
missal of the suit and will operate as a bar to institute a fresh suit for ejectment. 
The tenant could move the Court having jurisdiction to emtertain a suit for eject- 
ment for fixation of reasonable rent for the occupation of the land. The tenant 
facing a suit in ejectment may apply to the Court for an order that the landlord 
be directed to sell the whole or part of the land for a price to be fixed by the Court. 
The amount so fixed could be paid by the tenant in instalments spread over a period 
of three years or less, exceeding three months, from the date of the order of the 
Court. No suit in ejectment could be instituted against the tenant until the expira- 
tion of three months next after notice in writing had been given to him requiring 
him to surrender possession of the land and building and offering to pay compensa- 
tion for the building. To the extent necessary to give effect to the provisions 
of the Act, the Transfer of Property Act, 1882 is deemed to have been repealed or 
modified. ‘The tenant was thus the recipient of substantial benefits and privileges 
under the Act. The tenant of a land for non-residential purposes in the municipal 
area of Tanjore lost these statutory benefits as he was put outside the Act by the 
amended definition of ‘ building’ introduced by Madras Act XIII of 1960. The 
defendant in the case, who is a tenant in Tanjore, occupying land for non-residen- 
tial purposes, impugns this statutory alteration of the definition of ‘ building’ as 
violative of Article 14 of the Constitution and hence unconstitutional. His com- 
plaint is that the impugned legislation, section 2 (1) (i) and (ii) of the Act is dis- 
criminatory in character, as it is an unequal law affecting different parts of the 
State differently, the tenants for non-residential purposes in the City of Madras, 
and in the Municipal Towns of Coimbatore, Madurai, Salem and Tiruchirappalli 
being favoured as against such similar tenants in the other parts of the State. 
This discrimination is characterised as unjust, and undisguisedly hostile without 
a semblance of reasonable classification germane to the objects and purposes of 
the Act, an essentiality without which no statute with inequality writ large on its 
face can stand the touchstone of the constitutionality prescribed by Article 14 of 
the Constitution. We have now to examine the soundness of the contention. 


Article 14 of the Constitution, the equality clause enshrined in our Constitu- 
tion, is a favourite missile of attack in the armoury of the champions of fundamental 
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rights guaranteed under the Constitution, who feel dissatisfied or aggrieved by any 
legislation. Judicial commentaries on the subject are quite many. The aim of 
the Article is not to evolve equality out of inequality. It forbids an ‘ evil eye and 
an unequal hand’ in dealing with equals and insists that like should be treated as 
alike. The inhibition is 

< designed to prevent any person or class of persons from being singled out as a special subject 
for discriminating and hostile legislation.’ Pembina Mining Co. v. Pennsylvania! 

‘The scope of Article 14 was laid thus by the Supreme Court of India in Budhan 
Choudhry and others v. The State of Bihar. 

“ Tt is now well established that while Article 14 forbids class legislation, it does not forbid rea- 
sonable classification for the purposes of legislation. order, however, to pass the test of permissible 
classification two conditions must be ed, namely, (i) that the classification must be founded on 
an intelligible differentia which distinguishes persons or things that are grouped together from others 
left out of the group and Gi tbat that differentia must have a rational relation to the object 
sought to be achieved by the statute in question. The classification may be founded on different 
bases ; namely, geographical or according to objects or occupations or the like. What is necessary 
a at there must be a nexus between the basis of classification and the object of the Act under consi- 

eration. 
The Preamble to the Act is as follows : 

“ Whereas it is necessary to give protection to tenants who in municipal towns and adjoining 
-areas in the State of Madras have constructed buildings on others’ lands, in the hope that they 
would not be evicted so long as they pay a fair rent for the land.” 

The following is the Statement of Objects and Reasons attached to Madras Act 
XIII of 1960 : 
“The Madras City Tenants’ Protection Act, 1921 was enacted with the main object of safe- 
ing the tenants from eviction from residential quarters. In consistence with this object it is 
pre to restrict the application of the Madras City Tenants’ Protection Act, 1921 (Madras Act 
of 1922) to residential buildings only ”’. 
‘The distinction between residential and non-residential buildings is now the creature 
of Madras Act XIII of 1960. It cannot be gainsaid that persons occupying dwel- 
ing houses after erectiffg superstructures on lands belonging to others stand on a 
ifterent footing from persons carrying on business having put up their own super- 
structure on lands of others. The Madras Buildings (Lease and Rent Control) 
Act makes a distinction between residential and non-residential buildings. The 
object of the enactment as set out in the Preamble is to give protection to tenants 
from being evicted lest they should find themselves without a roof to shelter them. 
‘The classification of residential and non-residential buildings is therefore permissible 
as it has a reasonable nexus with the object of the enactment and the evil sought 
to be eradicated by the passing of the enactment. It is to be remembered however 
that tenants in particular areas, namely, the City of Madras and the municipal 
towns of Coimbatore, Madurai, Salem and Tiruchirappalli even in respect of non- 
residential quarters, have come in for the benefit of the Act and other tenants of 
such description in other areas have been excluded from such benefit. This is a 
further classification amongst tenants of non-residential buildings and ‘the question 
for consideration is whether this classification is permissible and proper. The 
population of the various municipal towns in accordance with the last Census 
Report in so far as it is material for the present purpose is as follows : 


Madras | j 1,416,056 
Madurai we 361,781 
Tiruchi s 218,921 
Salem ms 202,335 - 
Coimbatore + 197,755 
Vellore . $s 106,024 
Tanjore . 100,680 


It is seen that Madras, Madurai, Tiruchi, Salem and Coimbatore occupy the first 
five places. The municipal town of Tanjore ranks only as the 7th in the list. The 
Legislature took this into consideration in conferring protection to tenants of non- 
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residential buildings in the first five areas referred to above. It is apparent that 
having regard to the large population in the first five areas and the large scale 
commercial activities in these areas, the Legislature thought fit that non-residential 
quarters occupied by tenants on lands belonging to others should also be afforded 
relief from being evicted summarily and arbitrarily. We cannot undertake a 
search for motive in testing constitutionality of an impugned provision in an enact- 
ment. The question is whether it is a type of discrimination which is incompatible 
with any fair conception of equal protection of the laws. 


“ Mathematical nicety and perfect equality are not required. Similarity not identity of 
treatment, is enough. If any set of facts can reasonably be conceived to sustain a classification the 
existence of that state of facts must be assumed.” (Willis on American Constitution, page 579). 


In adopting this test of reasonable basis for differentiation in any enactment we 
cannot of course satisfy ourselves by vague reference to the wisdom of the Legislature 
or by indulging in pure speculation as to what might have been at the back of its 
mind as pointed out by Chandrasekara Iyer, J., in the decision of the Supreme Court 
in Purshottam Govindji Halai v. Shree B. M. Desai}. 


We may usefully refer to the following passage from the decision in Kotch v. 
Board of River Port Pilot Commissioners’. 


“The constitutional command for a state to afford ‘ equal protection of the laws’ sets a goal 
not attainable by the invention and application of a precise formula. This Court has never attempted 
that impossible task. A law which affects the activities of some groups differently from the way in 
which it affects the activities of other groups is not necessarily banned by the Fourteenth Amendment. 
See, e.g., Tigner v. Texas*, Otherwise, effective regulation in the public interest could not be provided, 
however essential that regulation might be. For it is axiomatic that the consequence of regulating 
by setting apart a classified group is that those in it will be subject to some restrictions or receive cer- 
tain advantages that do not apply to other groups or to all the public. Aéchinson, T. & S. F.R. Company 
v. Matthews*, This selective application cf a regulation is discrimination in the broad sense, but 


it may or may not deny equal protection of the laws. Clearly it might offend that constitutional 
safeguard if it rested on grounds wholly irrelevant to achievement of thë regulation’s objectives. An 
example would be a law applied to deny a peron a right to earn a living or hold any job because 
of hostility to his particular race, religion, beliefs or because of any other reason having no rational 
relation to the regulated activities,” 

Legislative enactments can be confined to operate within certain territorial 
limits without offending the rule of equality before the law or equal protection of 
the laws. The Legislature is determining the reach and scope of Tapy legisla- 
tion need not provide abstract symmetry. It may as a matter of fact set apart the 
class and types of problems according to the needs and as dictated and suggested 
by experience. (Weaver on American Constitution, Page 397). The Legislature 
is free to recognise degrees of harm and enact measures to combat such harm and 
may proceed cautiously by introducing such measures in territories where the evil 
sought to be checked and controlled is most rampant. 


The tenants of non-residential buildings in the Se Oe Madras, and in the 
municipal towns of Coimbatore, Salem, Tiruchi and Madurai have no doubt 
obtained certain statutory privileges and immunities. But for the grant of such 
privileges they would be governed by the provisions of the Transfer of Property 
Act just as much as a like tenant in other areas. Whether the landlords or owners 
of lands occupied by tenants for non-residential purposes in the areas to which the 
Act has been made applicable can complain of any discrimination as against them 
made by the Legislature, or not, we are unable to understand, how it will be open 
to tenants in the excluded areas to complain of any discrimination as against them 
by reason of the non-applicdbility of the Act to the areas occupied by them. But 
it is really unnecessary for us to express any opinion on the question whether the 
tenants for non-residential purposes occupying lands in the excluded areas have 
any locus standi to impugn the legislation as we are clearly of opinion that the legisla- 
tion ag such is not hit by Article 14 of the Constitution. 





1. (1956) 1 age (S.C.) 51: (1956) S.C.J. 75° 2. 330 U.S. 552. 
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Mr. Gopalaswami Iyengar, learned counsel for the respondent, relied on a 
recent decision of the Rajasthan High Court in Brijmohan v. State of Rajasthan}, 
In that case an enactment called the Jaipur Prevention of Unequal Marriages Act, 
‘1948, was made applicable only to persons living within the geographical limits of 
the old Jaipur State as it was before its integration with the State of Rajasthan. 
That enactment was challenged as violative of Article 14 of the Constitution. A 
Division Bench of the Rajasthan High Court pronounced the enactment to be 
unconstitutional. The impugned enactment interfered with the right of persons 
to contract marriages irrespective of the disparity in age of the two spouses. The 
learned Judges were of the opinion that the legislation was ex facie discriminatory 
in character, and that the confinement of its operation to a particular territory 
cannot be said to be the result of any reasonable classification. We are unable 
to see the applicability of that decision in testing the constitutionality of the impugned 
provisions of the Madras City Tenants’ Protection Act. 


Learned counsel for the respondent contended that the Act having been already 
applied to the municipal towns of Tanjore by a notification of the State Govern- 
ment, dated 28th March, 1956 there can be no justification for excluding Tanjore 
Town from the ambit of the operation of the Act by reason of the amendment intro- 
duced under Madras Act XIII of 1960. The classification of buildings into the 
categories of residential and non-residential buildings was conceived of only at the 
time when the amending Act was passed, and it cannot be said that the Legislature 
arbitrarily refrained from conferring the benefits of the Act to non-residential 
tenants in Tanjore Town. Having made the classification in the light of experience 
gained by the working of the enactment, the Legislature presumably thought that 
only the tenants of non-residential buildings in the five areas mentioned in the Act 
deserved protection and not the tenants in areas outside those territories . We 
therefore hold that section 2 (1), clauses (ii) and (iii) of Madras Act XIII of 1960 
are valid and not ungpnstitutional. 


Section g of Madras Act XIII of 1960 set out earlier in this judgment was 
challenged as offending Article 19 (1) (f) and Article 31 of the Constitution. 
The contention urged was that deprivation of rights under the Act which enured in 
favour of tenants in respect of non-residential buildings in the Tanjore municipal 
area amounted to deprivation of property and that such deprivation cannot be 
made arbitrarily without providing for adequate compensation as provided for 
under Article 31 of the Constitution. The Legislature has an undoubted right to 
modify, amend or repeal its enactments. Vested rights accruing in favour of the 
subject under repealed enactments may also be taken by the legislature if it so chooses. 
A deprivation of a statutory right from a subject cannot be said to amount to takin 
property or deprivation of property. Section 9 of Madras Act XIII of 1960 has 
only given retrospective operation to the new enactment and is certainly not ex- 
propriatory in character. We are clearly of opinion that section g of Madras Act 


XIII of 1960 is not obnoxious to any of the fundamental rights guaranteed under 
the Constitution. 


The appeal and the Civil Revision Petition are allowed ; the judgment and 
decree of the learned Subordinate Judge in O.S. No. 51 of 1958 and his order in 
O.P. No. 6 of 1959 are hereby set aside. The plaintiff will have a decree for recovery 
of vacant possession of the suit property as prayed for by him in the plaint. The 
defendant will have six months’ time from today to deliver possession of the pro- 
perty and to remove his superstructure from the land. The parties will bear 
their respective costs both here and in the Court below. 

This appeal and the Civil Revision Petition having been set down this day 
for being mentioned the Court made the following 

Orver: This matter was posted before us as in our judgment we did not give 
any direction with regard to the relief of mesne profits contained in the plaint. The 
plaintiff-appellant will be entitled to mesne profits at the rate of Rs. 85 per month, 
a a a a eS 
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which even according to the defendant was the agreed rent payable by him from the 
date of demand 17th May, 1958 till delivery of possession. Mr. R. Gopalswami 
Iyengar, learned counsel for the respondent submitted that his clients might have 
paid some rent for this period. We need not add that if any payment had been 
made that will go in reduction of the decree for mesne profits now granted. 


R.M. —— Appeal and petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
. (Appellate Jurisdiction). 
Present ‘—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. Justice Kan.agam, 
Sha Rikabdoss Bhavarlal 1. Appellant 


v. 
The Collector of Customs, Mysore Bank Buildings, opposite 
to High Court, Madras .. Respondent. 
Imports Control Order (1955) — Electrical insulation material—Separate classification of material as adhesive 
tape and black insulating tape—If could be deemed to be the same. 
Sea Customs Act (VILI of 1878), section 167 (8)—Order of Collector confiscating goods in a case while 


in similar cases against others there was only a warning—Not an exercise of discretion in a judicial way. 


Though it is true that there could be no estoppel precluding the Customs’Authorities from ever 
correcting a mistaken view taken by them in ing certain under one head or the other, 
still where there has been a classification of certain goods as ‘ Adhesive tape’ and ‘Black insulating 
tape’, which are treated as separate and distinct and which has been so understood by the importer, 
the trade and the authorities, it is not open to the authorities to put the ‘Black insulating tape’ into 
the category of ‘Adhesive tape ’ even assuming that the black insulating tape has an adhesive quality, 
Such goods cannot be taken out of its category simply because it has an adhesive quality and may 
fall within the other classes of adhesive tape. 


Where there was confiscation of goods in the case of one on eae and mere letting off with a 
warning of others similarly placed without giving any reasons why the confiscation was ordered it 
must be held that the Collector of Customs as a quasi-judicial tribunaldiad not exercised his discre- 
tion judicially and his order should be quashed. 

Appeal under clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Rajagopalan, dated 8th July, 1960 and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 452 
of 1958, presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the proceedings in Gr. IVs. 10-274/58 AP., dated roth March, 
1958 on the file of the Collector of Customs, Madras and quash the order made 
therein. 

V. C. Gopalaratnam and L. V. Krishnaswami Ayyar, for Appellant. 

. The Additional Government Pleader (M. M. Ismail), for Respondent; 


The Judgment of the Court was delivered by 

Rajamannar, C.F7.—This is an appeal from the Judgment of Rajagopalan, J.» 
dismissing Writ Petition No. 452 of 1958 filed by the appellant for the issue of a 
writ of certiorari to quash the order passed by the Collector of Customs, Madras, 
on 10th March, 1958 confiscating certain goods imported by the appellants on the 
ground that the goods were imported without a valid licence in contravention 
of section 3 of the Imports Control Order, 1955 read with sub-section (2) of section 
3 of the Imports and Exports Control Act, 1947, and, therefore, an offence under 
section 167 (8) of the Sea Customs Act had been committed. 

The main facts are not in dispute. They can be gathered from the affidavit 
of one Sirdarmull, the authorised agent of the appellants, Sha Rikabdoss Bha- 
varlal. Sirdarmull was also the agent for other persons carrying on business similar 
to that of the appellants. The appellants held a licence granted by the Government 
of India under the Imports and Exports Control Act, 1947 authorising them to 
import musical instruments and parts thereof, all sorts. This licence was converted 
on their application to a licence for the import of electric insulations, etc., excluding 
38-II face value restricted items. The approximate value of the goods which could 
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be imported was fixed at Rs. 1,000. There was an endorsement by the Assis- 
tant Controller relating to this conversion which ran thus : 


“ The import of these goods is subject to the restrictions mentioned in column 6, section 2 
of January-June, 1957 Policy.” 


The material part of that column is as follows: 


“ Not more than 74 per cent. of the face value of quota licence or Ra. 500 whichever is higher 
can be utilised for the import of adhesive tapes.” 


The relevant item of the Indian Tariff Code schedule is item 38. 


“ Electric insulations including presspan paper which fall under Item No. 45 of the First Sch” 
dule to the Indian Tariff Act, 1934, but excluding ebonite eosa, tubes and sheets.” 


In the Index a large number of electric insulations of different varieties are men- 
tioned as covered by this Item 38. They include among others: 


(1) Adhesive tapes. 

(2) Black insulating tapes. 
(3) Cotton insulating tapes. 
(4) Glass silk tape. 

(5) Rubber tapes. 

(6) Impregnated tapes. 


In November, 1957, the appellants placed orders for the import of black insulati 
tape under the converted licence of the total value of Rs. 999. The goods ariel 
at the Madras Port in December, 1957. The Bill of Entry in respect of the goods 
was filed on 18th December, 1957 along with the licence and other papers for 
clearing the consignment. But the Customs Authorities raised objections on the 
ground that the said bleck insulating tape fell under the category of adhesive 
tape which could not be imported under the said converted licence. The 
Assistant Collector of Customs called upon the appellants to show cause why 
the goods should not be confiscated and penalty imposed, as the goods fell 
under the face value restrictions of which import was prohibited under the 
licence. The petitioners submitted their explanation on goth January, 1958 
and 7th February, 1958 pointing out that black insulating tape was given as an 
item different from adhesive tapein the Index and that was the view taken 
by the Customs Authorities when an enquiry was made in that behalf, 
The Assistant Collector sent up the papers to the Collector of Customs who passed 
the order sought to be quashed on roth March, 1958. The following portions of 
the order are material : 


“ The explanation of the Importers is not satisfactory. Their claim that they had made an 
enquiry to the I. T.C. authorities and then imported the goods is not correct. It is seen that 
the enquiry had been made by M/s. Mahaveer Electric Corporation, Madras, and not by the Importers 
themselves. Further in the reply of Joint Chief Controller of Imports it had been clearly stated that 
the face value restriction would apply to Adhesive tapes and as the goods imported are adhesive 
tapes the restriction will apply to the importation. The importers’ plea that previously they had 
cleared similar goods against similar type of licence produced under Pi of Entry Cash No. 11 
26th November, 1957 and that therefore they should be allowed to clear the goods now imported 
cannot be ted as clearance allowederroneous cannot be taken as a ground for allowing clearance 
of similar poodle again. The precedent cited was apparently assessed under Item 73, I.C.T. as it 
was prior to the decisions taken subsequently to discontinue such erroneous assessment and fall in line 
with Bombay and Calcutta Customs Houses to assess such goods under item 82 (5), LT.C. The 
goods were accordingly released without face value restrictions under section 38/II as they were not 
then considered to be adhesive tapes. Regarding importers’ claim that the goods are assessable 
under Item 73 I.C.T. as per the clarification obtained from the Customs House, it is true that the 
Customs House had given such a clarification, but it does not affect the present case which pertains 
to the I.C.T. position. In the order-in-appeal ROR. No. 329 of 1955, dated 24th February, 1956 
(copy produced by importers), the then Collector of Customs had set aside the orders of the Assis- 
tant Collector of Customs as the importation there had been made in accordance with a “long-esta- 
blished ” practice in the Custom House. In deciding to fall in line with Bombay and Calcutta Custom 
Houses, it was held that the assessment made by this Custom House of black insulating tapes under 
item 73. I.C.T. were not an established practice but only a few erroneous assessments. As such 
the decision in this appeal does not also affect the issue in the case under adjudication, The goods 
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imported are adhesive tapes and are therefore restricted. The converted licence produced by the 
importers specifically excludes face value restricted items. The licence produced is hence not valid 
to cover the importation, 


The importation is deemed to have been made in contravention of I.T.C. regulations.” 


He therefore directed the confisaction of the goods but gave the importers the option 
to clear the goods for home consumption on payment of a fine of Rs. 1,000 in lieu 
of confiscation. 


It appears from the record that though the appellants thémselves had not asked 
for clarification, other businessmen had asked for such clarification and this is 
admitted in the counter-affidavit filed by the Assistant Collector of Customs, 
Appraising Department. There is also an admission that the practice was to 
consider black insulating tape as separate from adhesive tape till about December, 
1957 when there was a change in the practice. In the affidavit filed in support 
of their writ petition, it was alleged that both prior and subsequent to the impugned 
order of the Collector of Customs, black insulating tape had been allowed to be 
cleared under licences similar to the licence held by the appellants. By reason 
of the discrimination to the prejudice of the appellants, it was contended that 
Article 14 of the Constitution of India was contravened. The answer to this charge 
was : 


“ The instances of alleged discrimination given in paragraph 15 of the affidavit were cases in 
which importation was allowed on an erroneous classification. The consignments imported by Sha 
Pojaji Manormull and Sha Jheatmull Ghanmull cited in paragraph 15 of the petitioner’s affidavit 
were released on warnings.” 


Before Rajagopalan, J., the validity of the order of the Collector was challenged 
on three grounds, (1) the classification of the goods by the Collector of Customs 
constituted an error of law apparent on the face of the record ; (2) the usage of the 
trade justified only the classification of the goods as “ Black insulating tape” and 
not as “ Adhesive tape” and, therefore the Collector haé no jurisdiction to treat 
these goods as ‘‘ Adhesive tape”? and (3) the order of the Collector violated 
Article 14 of the Constitution because other importers were permitted to clear similar 
goods without payment of a fine. The learned Judge recognised that so far as the 
Madras Port was concerned, up to December , 1957, the goods of the variety im- 
ported by the petitioners were treated by the authorities as falling under the classi- 
fication of Black insulating tape while they were classified as adhesive tape by the 
Customs Authorities in Bombay and Calcutta. It was only in December, 1957, 
that the Customs Authorities in Madras decided to fall in line with the Bombay and 
Calcutta Customs Authorities and to classify these goods as adhesive tape. The 
learned Ju dge refused to accept the first ground for the following reason: 

“ That the goods imported by the petitioner could be described as “ Black insulating Tape” 
did not admit of any doubt. That they are adhesive in quality was not in issue either. The question 
therefore, arose, under which head should the goods be classified, adhesive tape or black insulating 
tapes ? I am unable to find anything either in Entry 38 or in the Index or anywhere else in the 
Policy Book to rule out the interpretation of the terms ‘ Black insulating tapes * to cover only black 
insulating tapes other than adhesive tapes. The entry “ Adhesive tapes ” in the Index has no refe- 
rence to colour. Obviously, it has reference to insulation, because it is ane of the sub-heads of Entry 
g8. There was therefore material, on which the Collector could come to the conclusion that the 

imported the petitioner, which were insulating tapes, black in colour and also adhesive 
mn quality, fell within .the sub-head ‘ Adhesive tape’. As I said, on the material placed before me, 
I am unable to hold that it was a clear case of mis-classification when the Collector held that the goods 
fell within the sub-head ‘ Adhesive tape’,” 
The learned J udge held that the fact that up to December, 1957, the goods had been 
classified as black insulating tape did not affect the jurisdiction of the Collector 
to classify this consignment under a different head after December, 1957. As re- 
gards the charge of discrimination which amounted to a violation of Article 14 of 
the Constitution, the learned Judge observed thus: 


“ Though in March, 1958, itself two importers were dealt with in the matter of penalty, in a 
way different from the petitioner, that would not amount, in my opinion, to a violation of the funda- 
mental right guaranteed by Article 14 of the Constitution. Even with reference to these two importers, 
that there was any classification other than what was applied to the petitioner was not alleged. It 
is only on the question of penalty for an apparent breach of the law, importing goods without a proper 
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licence that the charge of discrimination has been levelled that while two of them were administered 
warnings, a pecuniary fine was imposed on the petitioner. These were at least quasi-judicial proceed- 
ings. The imposition of a alty, after a breach of the law has been established is a matter within 
the discretion of the authority which has jurisdiction to impose the punishment. An apparent diffe- 
rence in punishment is pot enough to sustain a charge that Article 14 has been violated,” 


- The learned Judge’s order concludes as follows : 


“ It might be that the petitioner throughout acted in good faith, and that when he placed the 
order for the goods in question, he had the backing of the trade usage and the backing of the usage 
of the Customs Authorities at Madras that the goods were properly classifiable ‘as Black insulating 
tape under the sub-heads enumerated in the Index to the Policy Book. But, while good faith might 
be a factor that could be taken into aecount in determining the quantum of the penalty to be imposed, 
that would not affect the proper classification of the goods, nor the question whether a contravention 
of section 167 (8) has been established. Obviously, in proceedings under Article 226 of the Constitu- 
tion I am not concerned with the soundness or otherwise of the discretion exercised by the Customs 
Collector in ‘levying a fine on the petitioner.” 


Mr. Gopalarathnam, learned counsel for the appellants, relied on the admitted 
practice which prevailed both with the businessmen and with the Customs Authorities 
of considering the kind of goods which were imported by the appellants as not falling 
within the class of “ face value restricted goods. ° He relied on certain corre- 
spondence between other merchants and the Customs Authorities relating to the 
same class of goods, with special reference to the importance of correct classification 
emphasised in the Handbook of Rules and Procedure relating to Import Trade 
Control (1956). The following three paragraphs deal with this matter: 


“Paragraph 4 : Importance of correct classification—It is necessary for the intending importer 
to ascertain the correct sitb Be of the goods he intends to import (with reference to the S. No. 
and Part of the I.T.C. Schedule) so that he may be able to apply to the proper licensing authority 
for a licence and to know exactly the licensing policy in respect of the item for which he is applying. 
For the sake of convenience, an exhaustive index of articles is attached to this book, and thi 
enable the importer to ascertain the correct I.T.C. classification of any particular item. «An naa 
has also been made to co-relate,as far as possible, the I.T.C. Schedule (except in Part VI) with the 
Indian Customs Tariff. . 

_ Paragraph 5.—The importance of ascertaining the correct classification of an article and entering 
it in the application for an import licence is too well known to be over emphasised. If an item is 
incorrectly classified by an importer, there is a possibility of its being delivered to the wrong licensing 
authority, or of being rejected. It is, therefore, in the interest of importers to make sure of the correct 
classification of the articles for which they are applying. In addition, an importer should give the 
fullest description.of the articles applied for, so that any mistakes in classification can be corrected. 
at the time of licensing. A further advantage of giving the full description is that when an item 
is correctly described in the import licence, even if the classification shown is incorrect, no difficulty 
will be experienced in the cleararice of the goods on arrival. ` , 

Paragraph 6,—If an importer isin doubt as to the correct classification of a store, he may make a 
reference to the appropriate licensing authority, for clarification. In special circumstances, however, 
a reference in this behalf can also be made to the Chief Controller of Imports. When seeking the 
advice of the authorities concerned in regard to the classification ‘of an item, the importer should, 
to enable the classifying authority to take a correct view of the matter, give the fullest description 
of the article and its detailed end-use. He should also send illustrative literature about the article 
and, wherever possible, samples thereof. If the tariff item under which these goods arc assessed to 
duty by customs is known, it should also be indicated.” 


Undoubtedly the equity is entirely in favour of the appellants. Here was a 
merchant who imported goods under a licence which at the time when he placed the 
order was according to the trade usage and the Customs Authorities covered by such 
a licence. The goods arrived when such practice was still in vogue. It is only when 
the goods were sought to be cleared that there was a change in the practice so far 
as the Customs Authorities were concerned and the appellants found themselves 
faced with the objection which, if correct, would deprive them of their goods. It 
may be said that a clarification by the Customs Authorities based_on a misconception 
cannot preclude the same authorities from changing their view and adopting the 
correct view. Logically this cannot be challenged. There can be nothing like 
a legal estoppel precluding the Customs Authorities from ever correcting a mistaken 
view. But this fact will have a bearing when we discuss later the question from a 
different aspect. 

Mr. Gopalarathnam contended that even on the merits the order of the 
Collector was violated by an error apparent on its face. In the Index goods of 
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different description were included in the same Item 38 of Section II. ‘‘ Adhesive 
tapes” and “Black insulating tapes” were enumerated separately. Mr. 
Gopalarathnam contended that these two categories must be exclusive. If there 
was a category of goods known in the market as “ Black insulating tape”, such 
category would not fall within the category of “ adhesive tape”, even assuming 
that the tape had an adhesive quality. The learned Government Pleader, on 
the other hand, contended that adhesive tape is a qualitative description and not 
a particular commercial article and any of the categories enumerated in the Index 
under Item 38 would fall within this cass of adhesive tape if it had the adhesive 
quality. It is common ground that there is a category of goods known in the market 
as “Black insulating tape”. Prima facie, therefore, without further clarification 
“such kind of tape cannot be taken out of that category simply because it has an ad- 
hesive quality and may fall within the other class of adhesive tape. We do not 
know if there is in the market a class of tape called adhesive tape. 


Learned Government Pleader argued that even assuming that the goods in 

ea fell properly under both the categories, it was entirely a matter for the 

toms Authorities to decide whether the goods fall within one or the other of the 
categories. For this position he relied on the decision of the Supreme Court in 
Gulabdas & Co. v. Assistant Collector of Customs, That case related’ to the amount 
of duty payable in respect of certain imported articles. The importer claimed 
that the goods should be assessed to duty under Item 45 (a). The Customs 
Authorities assessed duty under Item 45 (4) of the Indian Customs Tariff. There 
was no question of the necessity of a licence in that case. The matter came up 
before the Supreme Court on application under Article 32 of the Constitution. 
Das, J., who delivered the judgment of the Court held that there was no violation 
of any fundamental right which will warrant the interference of the Supreme Court 
under Article 32 of the Constitution. Dealing with the question whether crayons 
should be treated as coloured pencils, his Lordship obg&rved thus : _ 

“The contention that the impugned orders are manifestly erroneous, because ‘ crayons’ have 
been treated as ‘ coloured pencils’ is not a contention which can be gone into on an application 
under Article 32 of the Constitution. It has no bearing on the question of the enforcement of a 
fundamental right, nor can the question be decided without first determining what constifutes, the 
distinction between a ‘ coloured pencil’ and a ‘ crayon’ a distinction‘which must require an investi- 
gation into disputed facts and materials, This was a matter for the Customs Authorities to decide 
and it is obvious that this Court cannot, on an application under Article 32 of the Constitution, embark 
on such an investigation.” . = i 
We do not understand that in making these observations their Lordships were laying 
down a rule of general application that the High Court under Article 226 would not 
have the power to quash the order of the Collector made on a demonstrably absurd 
basis that a particular article fell within a particular class. Moreover, as we have 
already mentioned, the case before the Supreme Court dealt with only the imposition 
of duty. Ap e similar to that which we have extracted above from the Hand- 
book of Rules and Procedure was cited’ to their Lordships and they said : 

“ We do not think that the aforesaid observations which relate to erat policy have any 

bearing on the question at issue, namely, whether ‘Lyra’ brand crayons should be assessed under 
Item 45 (a) as stationery not otherwise specified or item 45 (4), as coloured pencils.” 
These observations are not without significance because if the matter related to 
licensing, the fact that there was clarification by the Authorities on the faith of which 
the merchant imported the goods might make a difference and might entitle the 
importer to relief. . 

It should not be overlooked that here we have the case of deprivation of pro- 
perty because confiscation is just that. It is idle to say that it is not, because on 
payment of a fine which is equal to the value of the goods, the importer can take 
delivery of the goods. It only means that the appellants having been deprived 
of their goods, are given an offer to purchase such goods. Keeping this in mind 
we shall refer to the penal provision under which the Collector of Customs’ 
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purported to act. Section 167 of the Sea Customs Act mentioned the offences 
which shall be punishable to the extent mentioned in the third column of the same 
with reference to such offences. Item 8 of the Schedule in so far as it is material 
runs thus : 








Section of this 
fence 





Offences. Act to whi Penalties. 
has references. 
If any goods the im tion or 18 and 19 Such goods shall be liable to confis- 
exportation of which is for the cation. 
time being prohibited or restricted 
sania be imported or rted Any person concerned in any such 
from India contrary to ne as pro- offence shall be liable to a penalty 
hibition. not exceeding three times the 


value of the goods, or not exceed- 
ing one thousand rupees. 





The third column says that if an offence under Item 8 is committed, the goods con- 
cerned “shall be liable to confiscation”. The learned Government Pleadér had 
to concede that the Customs Authorities have got the discretion either to confiscate 
or not in a particular case. In this very case reference has been made to two other 
cases in which in spite of an offence having been committed, the party in each case 
has been let off with a warning and without the goods being confiscated. The 
language does necessarily imply that there is a discretion because the language is 
not “ such goods shall be confiscated.” On the other hand the language is “ suck 
goods shall be liable to corfisaction”. The Collector of Customs when acting under 
section 167 is obviously acting as a quasi-judicial tribunal, such discretion must be 
exercised judicially and not arbitrarily. The Collector must decide in each parti- 
cular case if there were circumstances which would call for the drastic punishment 
of confiscation. If there was a case in which discretion should have been 
exercised in favour of the importer, this was such a case. The appellants had placed 
the order and the goods had arrived when admittedly the practice prevailing both 
with the merchants and with the Customs Authorities permitted goods of the cate- 
gory which the appellants imported under a licence such as the appellants held. 
The Collector does not appear to have dealt with the case as if he was vested with 
judicial discretion because he has not given any reason why the drastic punishment 
of confiscation should have been imposed on the appellants whereas two other 
similar merchants who had committed the same offence had been let off with a 
warning. : 


Therefore, on both the grounds, namely, that there was an error apparent on 
the face of the record, and that the Collector as ‘a quasi-judicial tribunal had not 
exercised his discretion judicially, the order of the Collector should be quashed. 
We allow the appeal and the writ petition and quash the impugned order of the 
Collector, dated roth March, 1958. No order as to costs. 


R.M. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAGOPALAN AND Mr. Justice SRINIVASAN. 
K. H. Chambers, Madras .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 
Incoms-tax Act (XI of 1922), section 25 (4)— Succession to businsss—What constitutes. 


No test of general nature can be laid down in order to determine what is ‘ succession °’ within 
the meaning of section 25 (4) of the Income-tax Act. Broadly speaking, however, in order to consti- 
tute succession there must be a taking over of the whole of the business concern and notwithstanding 
that minor assets of the business are omitted from the transfer that wil not prevent there being a 
succession. If there is substantial identity or similarity in the nature and extent of the activities 
carried on by the two firms it would constitute succession. 


Though in the instant case the successor firm did not carry on the business under the same name, 
factually however all the goodwill attendant upon the old business was transferred to the successor 
firm. ‘The father, for the succeded company only separated an adequate portion of the assets for dis- 
charging the liabilities agreeing that the son should continue the firm. The successor continued 
without a break on the identical lines of business in the same premises with the same telephone 
number, post box number codes and trade marks and important sections of the staff that belonged 
to the company that was succeeded. 

There was succession to the business and the assessee would be entitled to the benefits under section 
25 (4). 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. 
No. 819 of 1954-1955 on its file I.T.A. No. 2286 of 1954-1955, Assessment year 
1948-1949 for decision on the following questions of law, viz :— 

“ Whether on the facts and in the circumstances of the case the Tribunal was right in law in 
refusing relief under section 25 (4) of the Indian Income-tax Act to the asséssee ?” 

K. R. Ramamani for M. Subbaraya Ayyar, V. Seturaman, S. Padmanabhan and 
S. V. Subramanian, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, 
for Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, 7.—In this reference, the question of relief under section 25 (4) of 
the Indian Income-tax Act arises in the following circumstances : 


G.' A. Chambers was carrying on a business in the export of hides and skins 
and mica in insurance and asa share broker. This proprietary business which was 
carried on under the name of Chambers and mp was, it is common ground, 
subject to assessments under the 1918 Act. In 1932 G.A. Chambers ceased to do 
that business and handed it over to his son K. H. Chambers. It is the case of the 
assessee K. H. Chambers, that there was a succession by him to this business 
attracting section 25 (4) of the Act, a contention which the Department declined 
to accept. This question of the succession to the business in 1932 arose for the first 
time in 1948-1949 when the business conducted by K. H. Chambers upto that date 
‘was taken over by a limited Company from the 1st of January, 1948. ‘The Income- 
tax Officer accepted the position that G. A. Chambers was assessed under the Act 
of 1918. He further came to the conclusion that what took place in 1932 was that 
G. A. Chambers closed down his business and that K. H. Chambers commenced 
‘a fresh business which, though it dealt in the same lines as former business, was yet 
not a continuation of the btisiness of Chambers and Company. He supported this 
‘conclusion by a reference to the division of assets and liabilities effected in 1932, 
which showed that a considerable portion of the liabilities and assets were retained 
by G. A. Chambers and that the trade name of Chambers & Company was not also 
taken over by the business conducted by K. H. Chambers. The conclusion reached 
by him was-that the business started by K. H. Chambers in 1932 was not the same 
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business carried on previously by G. A. Chambers, his father. That resulted in 
the finding that there was no identity between the two businesses, and that it could 
not, therefore, be claimed that the assessee’s business was the one that had suffered 
tax under the 1918 Act. 


Successive appeals carried to the Appellate Assistant Comissioner and the 
Appellate Tribunal failed. The Tribunal also held that : 


“The identity of the son’s business with that of the father was clearly lost on the goth November, 
1932, as the business as such on the foregoing facts cannot be said to have been transferred intact to 
the son, a e part of the assets and liabilities including some stock-in-trade having been retained 
by the father himself for eventual liquidation in pursuance of his intention to close down. In these 
circumstances, we have to hold that dere has been no succession to the business by the son, as claimed, 
on the goth November, 1932.” 

As directed by this Court, the following question was referred : 


“ Whether on the facts and in the circumstances of the case, the Tribunal was right in law in 
refusing relief under section 25 (4) of the Indian Income-tax Act to the assessee ?” 
_ The correspondence that passed between G. A. Chambers and his son K. H. 
Chambers in 1932 and the further steps taken by them in relation to Chambers and 
Company have been marked as annexure to the statement of the case. On 7th 
July, 1932, G. A. Chambers wrote to his son thus :— 


“ As far as I can see at present, A general liquidation of C.C.’s affairs up to the end of August is 
very necessary in the meantime and if possible, before you leave on Monday, I think it would be 
advisable as a precautionary measure to give general notices to the staff of C. & Co., so that by the 
‘end of August we shall know the exact position and be free to stop or re-engage them. . . . . but 
as far as I can see at present, by the end of A t, there is not likely to be much left of your Rs. 40,000 
and it will need about Rs. 60,000 from me before C. & Co. has a clear slate and I simply cannot afford 
to risk any further sum under the same conditions, but I want you please to understand that in my 
‘opinion, even under present conditions the orien of C. & Co., is a decided asset. It is yours and 
I leave it to you, and I don’t want to take it back again.” 


Thereafter G. A. Chambers suggested that K. H. Chambers should 


“ obtain some advantage from the gooien and connections of Chambers & Co., either by 
interesting financially one or other of the ’s connections, or by offering to work on a commis- 
sion basis, but it must be a clear commission basis, free of all risks and expenses.” , 

To this letter, the son replied that he was trying to raise the necessary finance but 
wanted G. A. Chambers 


“ to pay to me or to my financier, when recovered, the proceeds of the debts now due, less 
the cost of recovery, less any losses on contracts in course of execution orin transit. . . . . IfIget 
this finance, I would prefer to start right afresh in my own name or in the name of G. & Co., if you do 
not wish to trade under this name in future. I lao get a pace for less rent and use a smaller staff, 
J hope you will allow me to make use of existing private codes a rae 


In December, 1932, G. A. Chambers addressed the auditors, Messrs. Fraser & 
Ross, and informed them that from the 1st of December, 1932, K. H. Chambers 
‘was running the export business separately in his own name, that the accounts of 
Messrs. Chambers and Company were to be closed up to the end of November, and 
that those accounts relating to G. A. Chambers were to be transferred to the account 
of Messrs. Chambers and Company in the books of the Chrome Leather Company. 
It may be mentioned here that G. A. Chambers was also the proprietor of the Chrome 
Leather Company, and that part of the accounts relating to G. A. Chambers in 
Chambers and Gompany which was sought to be transferred to the books of the 
Chrome Leather Company covered those assets and liabilities of Chambers & Co., 
which had been taken over by G. A. Chambers. 


There was a division of the assets and liabilities between G. A. Chambers and 
K. H. Chambers on the goth November, 1932. Broadly stated, a large volume of 
liabilities amounting to Rs. 5,95,433 was taken over by G. A. Chambers, with an 
equally large volume of assets to the value of Rs. 5,67,485. Of this, well over a sum 
of Rs. 5,00,000 was payable to the National Bank of India as against which the land 
and buildings of Chambers & Co., valued at a little over Rs. 4,00,000 were taken by 
G. A. Chambers. Annexure D-2 establishes however that liabilities to the extent 
of Rs. 27,266 were taken over by K. H. Chambers. K. H. Chambers also took over 


TT] K. H. CHAMBERS J, C.LT., MADRAS (Srinivasan, 7.). 451 


the available stock-in-trade as part of the assets and over Rs. 40,000 worth of 
outstandings. 


It is on these facts that the Department has taken the view that there was 
initially a discontinuance or closing down of the business of Chambers & Co., 
as run by G. A. Chambers and the commencement of an entirely new business by 
K. H. Chambers, and that the only reasonable conclusion to reach on these facts 
was to hold that K. H. Chambers did not succeed to the business in the same 
capacity as G. A. Chambers who carried on the business previously. The iden- 
tity of the business was, in the opinion of the Department, destroyed, notably for the 
reason that the trade name of Chambers and Company was retained by the trans- 
feror G. A. Chambers. 


It is certainly true that in the letter, dated 7th July, 1932, written by the father 
G. A. Chambers to his son, the father strongly advised the son that the business 
should be closed down. He pointed out that in view of the financial position then 
obtaining, it was not likely that very much would be left of them of Rs. 40,000 which 
had been invested in the company by the son, and that unless the father put in a 
further sum of Rs. 60,000, the business could hardly be said to have any financial 
stability. He proceeded, however, to suggest that if the son K. H. Chambers was 
insistent upon carrying on the business, he could yet obtain some advantage from 
the goodwill and the connections of Chambers and Company, but that it would be 
desirable to work on a purely commission basis free of all risks and expenses. 
Relevant portions of the son’s reply have, been extracted earlier which indicate very 
clearly that K. H. Chambers wanted to continue the business even if the name of 
the Chambers and Company was not to be associated with the trade in future. No 
doubt he mentioned that he would prefer “to start right afresh in my own 
name ”, and admittedly the business as conducted by K. H. Chambers was not 
conducted in the name of Chambers and Company. Nevertheless, it is conceded 
by the Department that K. H. Chambers continued to operate the same lines of 
business as were carried on by Chambers and Company taking over all the consti- 
tuents of the business, using the same premises with the same telephone number, 
post box number, codes and trade marks and important sections of the staff that 
belonged to Chambers and Company. G. A. Chambers also utilised his good 
offices in getting the Liverpool and London and Globe Insurance Company to 
transfer the agency of that Company with Chambers and Company to the business 
thereafter to be conducted by K. H. Chambers. Itison these features that the 
assessee relies in seeking to establish that there was a real succession to the 
business within the meaning of section 25 (4) of the Indian Income-tax Act. 


What is succession to a business is no doubt primarily a question of fact, but 
the inferences to be drawn from the facts and circumstances relating to an individual 
case do raise a question of law. If any one thing is clearer than another, it is that 
the decisions clearly point to the conclusion that no test of general nature can be laid 
down in order to determine what is succession. In Simon’s ‘Income-tax’ (second 
edition), at page 137, it has been pointed out that no definition of ‘ succession ° has 
ever been attempted and that : 


‘as a result it has been necessary for the Courts to decide the matter in individual cases, and 
while some guidance can be obtained from the reported cases, the decisions of the Courts have fre- 
quently taken the form of holding that the question at issue was primarily one of fact and that there 
were no grounds for disturbing the decisions of the Commissioners on = point of law. In particular, 
argument from decided cases has resulted in the acquisition by the word ‘ succession ’ of a somewhat 
artificial meaning.’ - 
Broadly speaking, however, in order to constitute succession, there must be a taking 
over of the whole of the business concern, and notwithstanding that minor assets 
of the business are omitted from the transfer, that will not prevent there being a 
succession. In Fittanram Nirmalram v. Commissioner of Income-tax, Bihar and Orissa}, 
the Patna High Court pointed out that it is not necessary that the successor business 
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should have mathematically the same extent of business as the predecessor, but that 
it would suffice to consititute succession if there is substantial identity or similarity 
in the nature and extent of the activities carried on by the two firms. In that case, 
a firm which consisted of four partners stood dissolved as a result of a notice given by 
a partner. The remaining partners continued to do the same old business under 
the old firm name, the share in the profits and assets of the fourth partner being 
paid off partly in cash and partly by allotting to him a shop owned by the firm. 
The learned Judges referred to the decision of the Privy Council in Commissioner of 
Income-tax, Bombay v. P. E. Polson1, where Lord Simonds had stated that the word 
* discontinued ’ in section 25 (3) of the Act meant only a complete cessation of the 
business and’ did not include the case of discontinuance of the business by the person 
formerly carrying it on as the result of the transfer or assignment of that business 
to another person who thereafter carried it on. It would be seen from this decision 
that though a part of the business was left with the retiring partner and the successor 
took over only the remaining part of the business, it was nevertheless held to consti- 
tute a succession within the meaning of the Act, 


The facts in Commissioner of Income-tax, Burma v. Mansooklal Zaveri3, are to some 
extent similar ot the facts of this case. There a firm consisted of two partners ; it 
got into financial difficulties and was dissolved. More than three months after 
such dissolution, one of the partners executed a deed of release by which he 
surrendered his right to the stock-in-trade and furniture and to the use and occu- 
pation of the business premises. He also gave up all claims to the outstandings and 
assigned to the other partner the right to the trade marks of the firm. But before 
dissolution, certain major creditors were paid off. But apart from this, the assessee 
took over the assets and liabilities of the firm, carried on the same kind of business 
in the same premises though on a smaller scale. The name of the business was also 
slightly altered. On these facts, the Commissioner held that there was a succession 
within the meaning of*the Act. 


The learned counsel for the Department seeks to emphasise that G. A. Chambers 
had discontinued the business and that the assessee had commenced a fresh business, 
the identity between the two businesses having been destroyed in 1932. In putting 
forward this argument, reliance has been placed upon the correspondence between 
the father and the son to the effect, that the entire assets and liabilities were not taken 
over by K. H. Chambers and that the giving up of the firm-name of Chambers and 
Company for the succeeding business is a clear indication that the goodwill of the 
old concern was not transferred to K. H. Chambers. We have already indicated 
our view on the correspondence between the father and the son. We may once 
again say that though the father suggested to the son as strongly as he could that 
it would be better if the business were completely discontinued amounted to nothing 
more than paternal advice, the father himself conceding that the son had invested 
a fair amount of capital in the concern, and clearly left it to him to decide whether 
to continue the business. He, however, chose to retain the name of Chambers and 
Company but otherwise gave the son the full benefit of the goodwill of that concern 
by arranging for all the constituents of the old firm to be taken over by K. H. 
Chambers and by passing on all the advantages which the connections of the old 
firm had given it. It is also clear that the name Chambers and Company was 
retained by the father for the purpose of enabling him to take steps for discharging 
some of the heavier liabilities as against which he took over assets of about an equal 
value. The giving up of the name by itself is to our minds of no real significance, 
and if the fact that the successor firm did not carry onethe business under the same 
name is sought to be construed as a non-transfer of the goodwill of the old firm, 
though legally it may amount to that, factually however all the goodwill attendant 
upon the old business was transferred to the successor firm. We have pointed out 
how in the Rangoon case®, also there does not appear to have been a transfer of the 
goodwill in the sense that the same firm’s name was continued by the successor firm. 





1. LL.R. (1945) Bom. 998 : ALR. 1945 P.G. 2. (1937) I.T.R. 664. 
187 : (1945) 13 LTR. 384. 
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All the features that were found to obtain in the Rangoon caset, are also found in 
the present case, such as that K. H. Chambers continued to carry on the identical 
lines of business in the same premises with the same telephone number, post box - 
number, codes and trade marks and important sections of the staff that belonged 
to Chambers & Co. That was found as a matter of fact by the Tribunal in the 
statement of the case. 


Learned counsel for the Department relies upon Hariram Gopinath v. 
Commissioner of Income-tax, Punjab®. That was a case where as a result of a dispute 
among certain partners who were running four businesses under a particular name, 
one partner locked up two of the shops. The other partners started two new firms 
in separate premises with new sets of account books. Subsequently, as a result 
of arbitration, the disputing partner was bought out and the remaining partners 
were enabled to realise the outstandings and discharge the liabilities of the old firm, 
But the significant feature in that case was that the right to carry on business under 
the trading name of the old firm was barred to all the partners. On reference, the 
learned Judges of the Lahore High Court took the view, that the new firm was 
entirely different from the old firm which was in fact discontinued and that there 
was no succession. It seems to us that on facts this case is clearly distinguishable 
from the facts of the present case. 


Reference has been made by the learned counsel for the Department to two 
cases in Wilson and Barlow v. Chibbett®, and Ogston (H. M. Inspector of Taxes) v. 
Reynolds Sons & Co., Lid.*. In the first of these cases, a business had gone into volun- 
tary liquidation and was advertised for sale. The assessee firm purchased the pro- 
perty, the stock-in-trade and the premises. Apparently, no book debts or liability 
to trade creditors or anything of the kind was taken over. The creditors were left 
to look to the liquidation of the company for realising what was due to them from 
the old company. The Commissioners held that there was no succession, a view that 
was upheld by Rowlatt, J., on the short ground that he cotild not discern any error 
in law. In the second of the above cases also, it was found as a question of fact that 
the assessee-company did not purchase a business formerly carried on but only 
certain of its assets. In that case, also, the old firm had been overtaken by 
bankruptcy and a trustee had been appointed. The trustee could only carry on 
the business with a view to winding-up. Though Rowlatt, J. held that the mere 
circumstance that the assets and the book debts and the liabilities were left to be 
worked off by the trustee in liquidating the concerns of the partners, did not conclude 
the matter, the Commissioners were justified in holding that the transferee-firm 
purchased only the assets of the old firm and started afresh. These cases to our 
minds deal with facts not comparable to those that obtain in the present case. 


In Industrial Development and Investments, Lid. v. Commissioner of Excess Profits Tax, 
Bombay®, the learned Judges observed that the sale of goodwill would be a very 
important and material fact, because if goodwill was sold, it would support the 
contention that what was sold was a going business. Reliance has been placed 
upon this authority. That was also a case, however, where the business was sold 
by a receiver appointed by Court. The question really arose under section 8 (3) 
of the Excess Profits Tax Act ( XV of 1940), the assessee in that case contending 
that there was no succession attracting tax liability under that Act. The learned 
Judges pointed out that what section 8 (3) of the Act does is to take away the 
fiction introduced by section 8 (1) of the Act, one of the purposes of that sub-section 
being a question of computation of depreciation. It would not to our minds be 
justifiable to apply any printiple derivable from this decision except in the context 
of the very limited scope of the matter which the learned Judges had to consider in 
that case. 


There are only two circumstances upon which the Department is enabled to 
rely in opposing the conclusion that there was a succession. They are firstly that the 
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major part of the assets and liabilities were retained by the transferor and that the 
firm’s name was not transferred suggesting thereby that there was no transfer of the 
goodwill. It is not denied that there is otherwise a complete identity in the lines 
of business that were carried on by K. H. Chambers, that the same constituents 
were taken over and that the trade marks, codes, premises, etc., of the old firm 
were also enjoyed by the firm conducted by K. H. Chambers. If before the actual 
taking over by K. H. Chambers, those liabilities which were retained by G. A. 
Chambers had actually been discharged by using the assets that were reserved, there 
would certainly be no point in the objection. It seems to us that it makes very. 
little difference in principle in the peculiar circumstances of this case, where the 
father and the son were jointly interested in the old firm even before November, 
1932, that the father undertook this part of the settlement of the affairs of the old 
firm. The son was in charge of the business before November, 1932. It became 
exclusively his after November, 1932. The business was continued without a 
break. The non-user of the name of Chambers and Company has also to our minds 
not the effect of indicating that there was no transfer of the goodwill, because all 
advantages that would spring from the use of that name were in fact made available 
to K. H. Chambers. The suggestion that the business should be closed down that 
was earlier made by the father was most definitely not given effect to, the father, 
as it clearly appears from the subsequent conduct of the parties, agreeing that the 
same business should be carried on by the son, the son being relieved of the burden 
of discharging the liabilities by the good offices of the father, who separated an ade- 
quate portion of the assets for that purpose. In the light of all of these circumstances, 
the proper view to take is in our opinion that there was a succession to the business 
within the meaning of section 25 (4) of the Act. 


In the result, we answer the question, in the negative and in favour of the 
assessee. The assessee will be entitled to costs. Counsel’s fee Rs. 250. 


V.S. e —— Reference answered in 
Savour of the assessee. _ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justia RAMAKRISHNAN. 
Abraham J. P. Abraham .. Appellant* 


o. 
Varampattan Asirbatham alias P. V. John and another .. Respondents. 


Civil Procedure Code (V of 1908), section 95—Proceeding undsr—If can be treated as part of the suit— 
Proper procedure. 


An order under section 95 of the Civil Procedure Code (V of 1908) has to be passed as an order 
collateral to the decree or decision in the suit and it is appelable under section 104 of the Code. Such 
appeals are treated as appeals from orders and not ap from decrees. Hence the Court cannot 
provide for grant of compensation under section 95 of the Code as part of the suit, and embody its 
decision while passing the decree in the suit. Since it is a collateral proceeding leading to an order 
independent of the decree in the suit a formal notice should be given to the aggrieved party, his objec- 
tion heard and then an order passed. The matter does not appear to be merely one of form, but 


also of substance, because it was necessary to give an opportunity to the plaintiff to meet the claim 
for damages. 


_ Appeal against the Decree of the District Court of Kanyakumari at Nagercoil 
in O.S. No. 174 of 1950. 


J. S. Athanasius and R. G. Rajan, for Appellant. 


S. Mohan Kumaramangalam, K. V. Sankaran, V. Ganapathisubramania Ayyar and 
S. Mahadevan, for Respondents. 


The Court delivered the following 


, JjupcmeEnT.—This is an appeal against the judgment and decree of the learned 
District Judge of Kanyakumari in Original Suit No. 174 Of 1950. 





*Appeal No. 936 of 1957. (and Ee hagas oy 
ausa, 1882, Saka. 
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The plaintiff and the first defendant were the owners of a rice mill known as the 
Janaki Mills, situated in Nagercoil town. The first defendant filed a suit against 
the plaintiff in Original Suit No. 994 of 1113 (M.E.) in the Nagercoil Munsif’s 
Court, for dissolution of partnership and accounts and that suit was compromised 
on 9-5-1124 (M.E.). The second defendant an advocate, practising in Nager- 
coil, was appointed receiver during the pendency of the suit ; and he was in possession 
of the above mentioned rice mill for a period of about six years until the plaintiff 
obtained possession through Court on 6-3-1125 (M.E.). The plaintiff 
alleged that during the period when the aforesaid receiver was in possession of the 
mill, various materials were found missing. The plaintiff also alleged that defend- 
ants 1 and 2 colluded together and removed the above materials with a view to 
obtain wrongful gain and cause wrongful loss to the plaintiff. The value of the 
parts thus found missing, was assessed at Rs. 4,592 ; and the plaintiff filed the suit 
against the first defendant and against the second defendant (advocate receiver) 
for a decree for the above sum of money as damages together with subsequent 
interest. 


The first defendant alleged that as the plaintiff was unlawfully selling parts of 
the mill, he had applied for the appointment of a receiver for the mill. It was 
untrue that he aae with the second defendant and removed any of the articles. 
The plaintiff without any cause of action against this defendant attached his move- 
ables before judgment. Therefore, the plaintiff should pay damages to the first 
defendant. : 


The second defendant admitted his poe possession of the mill as receiver, 
in the prior suit in the Nagercoil District Munsif’s Court. Until he obtained posses- 
sion, the plaintiff was in possession. He did his best as receiver to see to the safe 
custody of the articles entrusted to him. On his motion, a watcher was appointed 
to look after the premises. Due to the apathy of the plaintiff, and the first defendant, 
there were thefts in the mill, and the second defendant made timely approach to the 
Court, and necessary action was taken therefor. It was alleged that, in any event, 
the value given to the missing articles was excessive. 


The learned District Judge who tried the suit found that the plaintiff had no 
cause of action against the first defendant and no proper grounds for suing him. As 
regards the second defendant, the finding of the learned District Judge was that 
though there was loss of the articles from the mills due to theft, it had not been proved 
that such loss was caused by the wilful default or gross negligence of the receiver, 
second defendant. Therefore, the plaintiff could get no relief either against the 
first defendant or against the second defendant. The suit was dismissed. The 
learned District Judge also found that since the plaintiff had filed the suit against 
the first defendant, without any proper reason, and had also obtained an order of 
attachment of the first defendant’s properties before judgment without proper 
reason, the plaintiff was liable to pay Rs. 100 as damages to the first defendant. 
In the result, the suit, as already stated, was dismissed with costs of the contesting 
defendants, and the plaintiff was also ordered to pay Rs. 100 by way of damages to 
the first defendant for attachment before judgment on insufficient grounds. 


From the above decision the appeal is filed by the plaintiff. The plaintiff 
urged two contentions. The first was that the finding of the lower Court that 
there was no default or wilful negligence on the part of the receiver, second 
defendant, is incorrect and therefore, the plaintiff should be given relief by way of 
damages against the second defendant. It was next urged that the direction of the 
Court below ordering the plaintiff to pay damages to the first defendant was im- 
proper and should be set aside. 


The points for determination in the appeal are : 


(1) What were the articles missing from the mills du-ing the tin: when the second defen« 
dant had possession of the mill as receiver, and what is their value? 


(2) Is the second defendant responsible and liable to account for such loss? 
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(3) Is the order of the Court below directing the plaintiff to py a nge to the first 
defendant, justified and, if so, what is the quantum of damages to be award 


(4) To what relief ? 
Points 1 and 2. 


The following dates are relevant. The second defendant was appointed 
receiver on 19-3-1119 (M.E.) which corresponds an November, 1943. 
The exact order appointing him as receiver has not been He took possession 
as per his report, Exhibit C. on 16-4-1119 (M.E.) which would be about a 
month later, that is, approximately in December, 1943. No list of the articles 
found at the time he took possession was filed into Court. This is a very important 
circumstances for the purpose of making the receiver liable for loss of the missing 
articles. A Commissioner, one Padmanabha Ayyar, inspected the premises on 
roth May, 1943 and prepared an inventory (Exhibit D) of the arde te und at the 
premises. But, as pointed out by the learned District Judge, the plaintiff continued 
to be in possession of the mill till the time the receiver took possession. Unless, 
therefore, we have an inventory of the articles in the mill at the time, i.e., at the 
time the second defendant took charge, it would not be proper to proceed on the 
basis that the articles noted in Exhibit D were exactly the articles of which the 
second defendant took possession, and which he is liable to account. The learned 
District Judge also has pointed out in paragraph 6 of the judgment, that the plaintiff 
himself had sold some of the parts of the mill, but his statement was that he had 
sold them before the report, Exhibit D was prepared, but anyhow the objection 
eae une the absence of an inventory at the time the receiver took charge still holds 
go 


It is not now in dispute that the mill was not in working condition, at the time 
the receiver took charge and no case has been urged by either party now before me 
that the receiver was expected to work the mill and account for the income. 


Some time later, the receiver seems to have applied to the Court for appoint- 
ment ofa watcher, and on 10-11-1119 (M. EJ. the Court called upon the 
plaintiff to state whether he was willing to pay for the prre for appointing a 
watcher, or whether he was prepared to take possession of the mill on furnishin 
proper security. The plaintiff was prepared to take possession of the mill an 
deposited a sum of Rs. 200 and the Court ordered the receiver to hand over the mill 
to the plaintiff. The first defendant seems to have appealed to the High Court, 
and got this order set aside. 


On 4-7-1120 (M.E.) the second defendant applied to the Court again 
for the appointment of a watcher. Apparently, there was a report about the theft 
of articles made by the receiver, because reference is found to an order. of the Court 
at this time, that the receiver should complain to the police about the theft. On 
4-8-1120 (M.E.), the plaintiff deposited the money for the expenses of a 
watcher. Again, on 24-10-1120 (M.E.) the receiver filed a petition in 
Court, stating that the watcher appointed, has reported to him that thieves had 
entered the rice mill on the previous night after removing the window bars and had 
stolen some articles and that the receiver had inspected the mill and found the 
complaint to be true. ‘The Court ordered the report of the receiver to be forwarded 
to the Inspector of Police for necessary action and investigation. Presumably, in 
view of these thefts, the first defendant applied at this time to the Court for sale of the 
mill, but the plaintiff opposed it. On 21-1-1121 ‘(M.E.) the watcher again 
reported that thefts continued to take place in the mill, that he was not willing to 
‘continue as watcher and that another watcher might be appointed. Apparently 
nothing was done by the Court on this application. The watcher seems to have 
continued to be at his post. On 8-4-1121 (M.E.) the watcher again reported 
about further thefts and the Court wrote to the police thereon. 


The next information we have is the report of the receiver on 1-2-1122 
(M.E.), (Exhibit V), stating that the building had become dilapidated, that the 
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soof might fall down any moment, that the watcher was not doing his duty properly, 
that he could not be found in spite of search, that a new watcher might be appointed, 
and that the second defendant might be relieved from his office as receiver. . It was 
at this stage that the plaintiff moved for the appointment of a Commissioner to note 
the missing articles, and the Commissioner, a member of the Bar, by name Noor 
Muhammad, sent a report (Exhibit E 30-4-1122 (M.E.)) giving a list of the 
missing articles, with reference to the articles noted in the report (Exhibit D) of the 
previous Commissioner, Mr. Padmanabha Ayyar. A fresh attempt seems to have 
‘been made at this time to sell the mill on the motion of the first defendant, but the 
plaintiff objected. The plaintiff seems to have taken possession of the mill through 
‘Court on 6-3-1125 (M.E.). 


The above summary of the events would show, first of all, that the second defen- 
dant had only the duty of keeping the mill in his possession and taking proper care 
of it. The second defendant appears to have thought that since he did not have to 
arrange for the working of the mill, but only to keep watch over it, the appointment 
of a watcher would have sufficed for the purpose. Accordingly, he moved the 
Court for the appointment of a watcher and a watcher was appointed. Thieves 
secm to have entered the mill and after some time part of the roof also fell down. 
‘The condition of the mill at this time was so bad that free egress and ingress could 
be obtained by strangers. But nobody seems to have cared to take steps to put 
an end to these happenings, by repair of the roof so as to make it difficult for the 
thieves to enter the mill again. But all this would require expenditure. The 
receiver could not bear this expenditure from his pocket. The parties would have 
to bear it, The fact that thefts had taken place was reported to the Court by the 
receiver. The Court should have given notice of this report to the parties. The 
parties should, thereafter, have moved for necessary directions for repair of the 
building so that future thefts could be prevented. It would have been probably 
amore proper for the receiver to have moved the Court spacifically for this purpose. 
He seems to have remained content with merely filing a report of the watcher 
regarding the condition of the mill and about its being left unprotected: against 
thefts and so on. A perusal of the relevant report shows that there was a 
general apathy on the part of the parties to be vigilant in the matter of doing the 
necessary repairs to the mill premises even after thefts were reported by the receiver. 
Both the plaintiff and the first defendant are residents of the locality and the narra- 
tive of the happenings, shows that periodically one party was moving the Court for 
selling the mill and the other party was resisting it. This would indicate that both 
the parties were aware of the deteriorating condition of the mill, and the necessity 
to put an end to the deterioration by a sale of it. It is urged by the contesting res- 
pondents, that if the plaintiff had not objected to the sale of the mill, much of the 
doss noticed would have been avoided, or, as observed above, the plaintiff if he was 
mot willing te have a sale, could have taken steps to repair the building or have the 
machinery removed to a safer building, but the plaintiff did not care to do so. In the 
above circumstances, it appears to me that the lower Court was right in its conclu- 
Nion that the receiver could not be held guilty of wilful negligence in the matter of 

Xss of materials, though, as observed above, it would have been more proper if he 
had asked for specific directions from the Court regarding repairs to the premises 
.and the person who should bear the cost of the repairs, or removal of the machinery 
to a more safe and less exposed place. It is possible that the receiver thought that 
his duties ended with the appointment of a watcher and reporting thefts as and when 
they took place, leaving it to the parties to find funds and make og Sade for 
the repair of the premises. But, then, as observed above, the fact that the premises 
were in disrepair, and thefts were taking place as a consequence, was a circumstance 
which the parties could have been fully aware of, and it is their apathy that encour- 
aged the recurrence of more and more thefts, 

On the question whether the first defendant had colluded with the second 
‘defendant and brought about loss of the articles which was the allegation on which 
the plaint proceeded, the evidence is very vague and inconclusive. The plaintiff 
said that he heard about this from one Joseph, and Josephin turn had information 
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from others. Neither Joseph has been examined nor the informants of Josepk 
been examined. As already observed, there is no evidence as to the exact condition 
of the mill and its accessories, when the receiver took charge and the inventory 
prepared by an advocate much prior to that date, cannot be used as the basis of 
comparison, for the purpose of noting the items of the missing articles, or their 
value. . 


I, therefore, confirm the finding of the Court below, that the plaintiff has not 
established his case of gross wilful default, or gross negligence, on the part of the 
receiver, on the basis of which bis suit claim against the second defendant can succeed. 
He has also not established adequate grounds for obtaining relief against the first. 
defendant. 


As regards the quantum of the value of the missing articles, estimated by the 
District Judge, though the appellant had raised an objection about it in the grounds 
of appeal, it was not referred to in the course of the arguments before me. 


I therefore find points (1) and (2) against the appellant. 


As regards point (3), the learned District Judge has made the following obser- 
vations at the end of paragraph 15 of his judgment : 


“ In my opinion plaintiff will have to pay damages to defendant 1 for the attachment before 
judgment, as the plaintiff had absolutely no proper reason to sue defendant 1 or to obtain an order 
ofattachment beforejudgment. I would therefore award Rs. 100 as damages to defendant 1. 

(16) In the result the suit is hereby dismissed with costs. Plaintiff will pay defendant 1 Rs. 100: 
by way of damages for the attachment before judgment.” 


This direction was objected to by the learned counsel for the appellant. He 
observed, in the first place, that attachment before judgment is obtained under 
Order 38, rule 5 of the Code of Civil Procedure. The provision for giving compen- 
sation is found in sectidħ 95. Section 95 contains two clauses: (a) where there- 
has been an attachment before judgment, and it appears to the Court that the- 
attachment (before judgment) was applied for on insuffi cient grounds ; or (b) when. 
there has been an attachment before judgment and the suit of the plaintiff fails. 
and it appears to the Court that there was no reasonable or probable grounds for- 
instituting the same. In either of these cases the defendant may apply to the Court: 
and the Court may, on such application, award against the plaintiff, by its order, 
an amount not exceeding Rs. 1,000 as compensation to the defendant. It is also 
clear from section 104 (1) (g) of the Code, that an order under section 95, is appealable 
and that the appeal is an appeal against an order. 


The gist of the above provisions would indicate that an order under section 95; 
has to be passed as an order collateral to the decree or decision in the suit ; and it is. 
appealable under section 104, Civil Procedure Code. Such appeals are treated as. 
appeals from orders and not appeals from decrees. No special provisions are made 
for the procedure to be followed in dealing with an application under section 95. 
But an application is necessary for the purpose but such application may form even 
part of a counter, but the Court has however to become seized of the matter before 
it could proceed (vide Subraya v. Venkatarama1). But it is clear from the above 
provisions that the Court cannot provide for grant of compensation under section 95, 
as part of the suit, and embody its decision while passing the decree in the suit. 
Since it is a collateral proceeding leading to an order independent of the decree in 
the suit, and from which an appeal as if from an order had been provided for in the 
Code it stands to reason, that after the Court has béen seized of this application 
(whether by way of an independent application or by way of claim in a counter 
as pointed out in the above decision), a formal notice should be given to the aggrie~ 
ved party, his objection heard, and then an order passed. But the learned District 
Judge has not adopted this course, but has treated the proceeding as part of the 
suit itself, and made the direction for payment of compensation, part of the decree in. 








1. ALR. 1917 Mad. 885, 
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the suit. It appears to me that this procedure is open to objection, because it does 
not appear to comply with the relevant provisions of the Code, which contemplate 
an independent enquiry followed by an order independent of the decree in the suit. 
The matter does not appear to be merely one of form, but also of substance, because 
it was necessary to give an opportunity to the plaintiff to meet the claim for damages, 
in a proceeding, which though it arises out of the suit, appears to be also independent 
of the suit. I therefore allow the claim of the plaintiff so far as it relates to the 
award of damages and direct that the order directing payment of damages be set. 
aside. 

In the result the appeal is allowed in part and the order of the Court below 
directing the award of damages to the first defendant is set aside. It is dismissed 
in other respects. The parties will pay and receive proportionate costs in this appeal. 


K.L.B. —— Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN, 


Anthony alias Bakthavasalu e. Appellant ( Accused.) * 


Madras Children Act (IV of 1920) and Criminal Procedure Code (V of 1898), section 29-B—O fence punisk- 
able with death or imprisonment for We Powe of the juvenile Court to try—If section 29-B of Act V of 1898 
takas apap Phs poper Mode of ial under Aci (IV of 1920)—If violates Article 14 of the Constitution— 
Penal Code (XLV of 1860), section 376—Offence of rape—Gist of. 

It was competent for the State Legislature to enact the provisions of the Madras Children Act 
(IV of 1920) and having regard to the juxtaposition of section 1 (2) and section 6, Criminal Procedure 
Code, section 29-B of the Code does not by any necessary implication take away the power of a juvenile 
court roe by law to try a juvenile offender even for an offence punishable with death or imprison- 
ment for life. 


The mode of trial under the Madras Children Act does not offend Article 14 of the Constitution. 
Under section 376 of the Penal Code, while there must be penetration in the technical sense. 


the slightest penetration would be sufficient and a completed act of sexual intercourse is not at all 
necessary. 


The tender years of the child coupled with other circumstances i.e. absence of motive to falsely 
implicate the accused, its demeanour, unlikelihood of tutoring may render corroboration unnecessary 
but that is a question of fact in every case. 


Lakhi Narayan Das v. Ths Province of Bihar, (1950) S.C.J. 32 : (1950) 1 M.L.J. 760 : 1949 F.C.R. 
699, referred. g 
Appeal against the judgment of the Juvenile Court, Egmore, Madras in J.C. 
No. 122 of 1959. 
K. Narayanaswami Mudaliar and T. S. Ramaswami, for the Appellant. 


The Advocate-General (V. K. Tiruvenkatachari) and The Public Prosecutor 
P. 5. Kailsam) on behalf of the State. i 


The Court delivered the following Judgments : 


Anantanarayanan, F.—This is an appeal by the accused Anthony alias Baktha- 
vasalu, a young boy aged about 15 years, who has been convicted under section 376, 
Indian Penal Code and directed to be detained in the Senior Certified School, 
Chingleput, for a period of three years, by a Court of Juveniles, Egmore, Madras. 
When this appeal was admitted, our learned brother Somasundaram, J. prepared 
a Memorandum pointing out that under rule 7 of the Rules framed under section 
44 of the Madras Children Act, the procedure laid down in the Criminal Procedure“ 
Code (Act V of 1898) for the trial of summons cases has to be observed by the 
Juvenile Court in the trial of all cases, whether summons or warrant cases, but 
that this provision did not render it clear how precisely the Juvenile Court 
should proceed to try an offender for an offence exclusively triable by Court of 

ee ee 

* Criminal Appeal No. 291 of 1959. 6th November, 1959. 

(15th Kartika, 1881—Saka). 
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Session, such as the present offence under section 376, Indian Penal Code. The 
learned Judge observed that the procedure to be followed by the Juvenile Court 
in such a case was not clear, either from the provisions of the Madras Children 
Act, or from the Rules framed thereunder. 


The matter has been now placed before us, along with certain additional grounds 
upon the same aspect urged by Mr. K. Narayanaswamy for the appellant.. Those 
grounds are, firstly, that the Juvenile Court was in error in exercising a jurisdiction 
at all in this case, because this is a contravention of section 29-B, Criminal Procedure 
Code ; secondly, that the Juvenile Court ought not to have followed the procedure 
laid down for the trial of summons cases, with regard to an offence exclusively 
triable by the Court of Session; and, thirdly, that the mode of trial and the 
sentence itself under the Madras Children Act (Act IV of 1920), contravened 
Article 14 of the Constitution of India. 


In view of the importance of these grounds, we have heard the learned Advo- 
cate-General and the learned Public Prosecutor upon these objections as well as 
the learned counsel for the appellant. We shall deal with this matter first, before 
proceeding into the merits of the conviction. 


The ground of objection concerning the procedure to be followed, which is 
also the ground referred to in the Memorandum of Somasundaram, J. drawn up 
at the time of the admission of this Criminal Appeal, may be first disposed of. It 
has to be noted that, under section 4 (v), Criminal Procedure Code “ ‘summons 
case’ means a case relating to an offence, and not being a ‘ warrant case’ ” and 
that under section 4 (w) ‘‘ ‘warrant case’ means a case relating to an offence punish- 
able with death, imprisonment for life or imprisonment for a term exceeding one 
year”. The result of this is that, as the learned Advocate-General contends, from 
the point of view of classification of cases for the purposes of the Criminal Procedure 
Code, every conceivablé criminal case is either ‘a summons case > or a ‘ warrant 
case’. There is no third category. The further consequence is that all cases 
exclusively triable by the Court of Session are ‘ warrant cases ” , as cases in which 
the offences are punishable with imprisonment for a term exceeding one year. 
Even an offence punishable under section 302, Indian Penal Code has thus to be 
technically classified as a warrant case. When we look at the scheme of the Code, 
we find that sections 241 to 250 Sere XX) relate to trial of summons cases by 
Magistrates. Sections 251 to 259 (Chapter XXI) relate to trial of warrant cases 
by Magistrates. Chapter XXII relates to summary trials. Chapter XXIII (sec- 
tions 266 to 336) relates to trials before High Courts and Courts of Session. This 
part of the provisions of the Code concerns, according to the learned Advocate- 
General, a curial procedure, and not a third classification of cases. We accept this 
argument, which is in confirmity with the defnitions we have set forth earlier, and 
the scheme of these chapters. Consequently, the procedure laid down in the Madras 
Children Act (Act IV of 1920) as ao to all cases triable by a Juvenile Court, 
including offences exclusively triable by a Court of Session according to Schedule 
2 of the Criminal Procedure Code, will be the procedure governing a case like the 
present also, As, under the Rules framed under section 44 of the Madras Children 
Act, that procedure is identical with the procedure to be adopted for the trial of 
summons cases, this case was properly tried by the Juvenile Court in conformity 
with those rules. 


The more important question is whether the Juvenile Court could try such an 
offence at all, which is exclusively triable by the Court*of Session according to Sche- 
dule 2 and the general scheme of the Code of Criminal Procedure. In this context, 
learned counsel for the appellant draws our attention to section 29-B of the Code 
of Criminal Procedure, which is in the following terms: 


“ Any offence, other than one punishable with death or imprisonment for life, committed by 
any person who at the date when he appears or is bror ht before the Court is under the age of fifteen 
years, may be tried by a District Magistrate or a Chief Presidency Magistrate, or by any istrate 


specially wered by the State Government to exercise the powers conferred by section 8, sub= 
section (1), of the Reformatory Schools Act, 1897, or, in any area in which the said Act has been 
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wholly or in repealed by any other law providing for the custcdy, trial or punishment of youth- 
ful o sades b ae EPA Br aee by e such law H eee all or ie the 
powers conferred thereby ”. 

The argument of learned counsel (Mr. K. Narayanaswamy) is that section 
29-B was enacted when the Reformatory Schools Act, 1897, was being replaced 
by other legislation such as the Madras Children Act or similar measures, or when 
such superseding laws were in contemplation. He states that, in consequence 
the Central Legislature laid it down that all such enactments shall operate onl 
within this restricted scope, namely, that juvenile offenders may be tried by ch 
special Courts or Magistrates for any offence “‘ other than one punishable with 
death or imprisonment for life”, Those words have be to be read disjunctively, 
and the implication is that no Juvenile Court, nor Special Magistrate, can try a 
Juvenile for an offence punishable with imprisonment for life, such as an offence 
of rape. The Juvenile Court had, therefore, no jurisdiction in this case. Learned 
counsel also refers to a decision of a Bench of the Calcutta High Court in Lakhi Sahu v, 
Emperor}, where with reference to an offence punishable under section 304 Indian 
Penal Code, it was held that section 29-B took away the jurisdiction of a specially 
empowered Magistrate to try a Juvenile offender. 


The learned Advocate-General has addressed arguments upon this aspect, and 
drawn our attention, in particular, to section 1, sub-clause (2), Criminal Proce- 
dure Code, section 6, Criminal Procedurel Code and to the provisions of the Govern- 
ment of India Act, 1919 (9 and 10 Geo. 5) and the Schedules thereto, which originally 
governed the power of a State Legislature to enact a measure like the Madras 
Children Act (Act IV of 1920). It is important to note that under section 1 (2), 
Criminal Procedure Code nothing in the Criminal Procedure Code 


“ shall affect any special or local law now in force, or any special jurisdiction or power con- 
ferred, or any special form of procedure prescribed, by any other law for the time being in force ”. 


Similarly under section 6, Criminal Procedure Code. 7 


“ Besides the High Courts and the Courts constituted under any law other than this Code for the 
time being in force, there shall be five classes of Criminal CourtsinIndia. . . . . .” 

This juxtaposition of sections 1 (2) , Criminal Procedure Code and section 6, 
Criminal Procedure Code, taken along with the Government of India Act, 1919 
and the Schedules thereto, clearly imply that the State Legislature had power to 
make a law for establishing Juvenile Courts to try all Juveniles, accused of any 
offence whatsoever. Hence, section 29-B does not take away the power of the 
State Legislature to enact a measure like the Madras Children Act (Act IV of 1920). 
The power of the Juvenile Court to try all Juvenile offenders for any offence, includ- 
ing murder, is therefore incontrovertible. The learned Advocate-General has 
sought to further sustain this argument upon the authority of Lakhi Narayan Das 
v. The Province of Bihar.* The learned Judges observed therein :— 

“The Concurrent Last is not a forbidden field to the Provincial Legislature, and the mere fact 
that the Provincial Legislature has legislated on any matter in the Concurrent List is not enough to 
attract the mischief of section 107 of the Government of India Act. . . . . Section 1 (2) of the 
Criminal Procedure Code expressly Jays down that the provisions of the Code would not affect any 
special form of procedure prescribed by any law for the time being in force ”. 

We accept the arguments of the learned .Advocate-General that, upon the 
grounds set forth already, it was competent for the State Legislature to enact the 
provisons of the Madras Children Act (Act IV of 1920), and that, having regard to 
the juxtaposition of section 1 (2), Criminal Procedure Code and section 6, 
Criminal Procedure Code, section 29-B, Criminal Procedure Code does not, by any © 
necessary implication, take* away the power of a Juvenile Court established by 
law to try a juvenile offender even for an offence punishable with death or imprison- 
ment for life. 

The ground relating to Article 14 of the Constitution, might be immediately 
disposed of, as it seems to have very little substance. There is ample authority for 


ae 








1. A.LR. 1932 Cal. 487. (1 F.C.R. 698 (708). 
2. (1950) S.G.J. 32 : (1950) 1 M.L.J. 760 : s 


462 THE MADRAS LAW JOURNAL REPORTS. {1961 


the view, which we need not reiterate and support by extensive citations of the case- 
law here, that in construing Article 14, a classification which rests upon reasonable 
ground of distinction must not be impugned as subversive of equality before the 
law. Itis sufficient to refer to Charanjitlal v. Union of Indiat, and State of Bombay v. 
Balsara?. The distinction here is for the benefit of the juvenile, and eminently 
reasonable, as the distinction enables a more informal procedure, and far more 
humane methods of punishing crimes committed by juvenile offenders. This 
ground must, therefore, be rejected. 


We shall now proceed to the merits of the case. 


The offence related to the rape, by the appellant, of a young girl Paulin (P.W. 1) 
aged about 7-1/2 years, and the daughter of Joseph (P.W.2), a butler by avocation. 
The girl (P.W.1) herself has given very clear and straightforward evidence, that 
the appellant raped her, and that she did not tell her mother then, as she was afraid 
that her mother would beat her. That night she had great pain, and her father 
(P.W.2.) took her out for easing herself at her request, and then noticed her abdomen 
and private parts, and questioned her, when the girl informed him of the offence. 
There has been some comment upon the delay in this case, but it is perfectly ex- 
plicable and natural. The girl herself (P.W.1) did not speak to the facts till nightfall. 
Joseph (P.W.2) states that, as it was late in the night he took no action that night. 
The next afternoon he took P.W.1 to Nungambakam Police Station and preferred 
a complaint. When we bear in mind the considerable reluctance of parents in 
Indian Society, to complain about or even to divulge an act of defilement of a 
daughter of tender years, the delay can hardly be termed suspicious or unnatural. 


£ The medical evidence shows that the girl (P.W.1) had lacerations over the 
edges of the hymen, which was also tender, though the membrane had not been 
ruptured. This is further in conformity with the examination of the accused by 
Dr. Chandrasekaran (P.W.3). Smegma was present in the organ of the accused, 
and P.W.g states that this indicated that “ the accused could not have had complete 
sexual connection ”. There can be no doubt, therefore, that the incident of rape 
really occurred. 


Learned counsel for the appellant has advanced an argument that the facts 
may not amount to the completed offence of rape, but only to an attempt at rape, 
and that the conviction under section 376, Indian Penal Code is therefore not sus- 
tainable. We have carefully considered the facts of evidence, and we are quite 
unable to agree. On the contrary, we are definitely of the view that the Bench of 
the Juvenile Court came to the correct conclusion here, even though it might super- 
ficially appear as if only an attempt at rape was involved upon the facts. ‘The 
Explanation to section 376, Indian Penal Code is very clear. The authorities have 
uniformly laid it down that, while there must be penetration in the technical sense, 
the slightest penetration would be sufficient, and a completed act of sexual inter- 
course is not at all necessary. As observed in Gour’s ‘‘ The Penal Law of India ”, 
6th Edition (1955), Vol. II , page 1678 :— 


“ Even vulval penetration has been held to be sufficient for a conviction for rape ”. 


In the present case, there was certainly penetration, as the medical evidence shows, 
though it was slight. 


The accused was properly convicted , and we consider that the direction for 
detention made by the Juvenile Court was the most appropriate sentence, under 
the circumstances of the case. Both the conviction And sentence are confirmed 
and this Criminal Appeal is dismissed. 


We finally wish to express our indebtedness to the informed and lucid argu- 
ments of the learned Advocate-General lighting up the dim regions arising from 
recent amendments. 

a eS 
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Ramaswami, F.—I entirely agree. I wish to add the following observations 
regarding four points pressed by the learned Advocate Mr. K. Narayanaswami 
Mudaliar. I have discussed them in detail in Public Prosecutor v. Arumugam Pillai}. 


(i) The depth of penetration is immaterial in so far as the offence under 
section 376, Indian Penal Code is concerned: Ghanasyam Misra v. The State?. 
Similarly, in the United Kingdom for rape to be constituted, there must be proof 
of penetration although very slight penetration is sufficient ; and the completion of 
the sexual act need not have occurred : Sexual Offences Act, 1956, section 44; 
R. v. Cox’, 


(ii) The learned advocate asked us to look for corroboration of the evidence 
of the victim, on the ground that rape has often been described as the easiest charge 
to make and the most difficult to refute : Karichiappa Goundan v. Emperor. This 
question of corroboration has been the subject-matter of a decision of the Supreme 
Court in Rameshwar Kalyan Singh v. State of Rajasthan®. In that case the appellant 
was charged with committing rape on a young girl, eight years of age. The learned 
Session Judge held that the evidence was sufficient for moral conviction but fell 
short of legal proof because, in his opinion, the law requires corroboration of the 
story of the prosecutrix connecting the appellant with the crime. He was satisfied, 
however, that the girl had been raped by somebody. Accordingly he acquitted 
the accused. In the appeal by the State against acquittal the High Court held 
that the law requires corroboration in such cases but held that the girl’s statement 
made to her mother was sufficient corroboration and setting aside the acquittal 
convicted the appellant. On appeal to the Supreme Court it was held: The first 
question is whether the law requires corroboration in these cases. The Evidence 
Act nowhere says so. A woman who has been raped is not an accomplice. If she 
was ravished, she is the victim of the outrage. In the case of a girl below the age 
of consent, her consent will not matter. The learned High Court Judges were 
wrong in thinking that they could not, as a matter of law, canvict without corrobora- 
tion. The tender years of the child, coupled with other circumstances appearing 
in the case, such as, for example, absence of motive to falsely implicate the accused, 
its demeanour, unlikelihood of tutoring and so forth, may render corroboration 
unnecessary ; but that is a question of fact in every case. In this case no corrobora- 
tion beyond the statment of the child to her mother was necessary. The appeal was 
dismissed. How the principles laid down in the Supreme Court decision should be 
applied are set out in Public Prosecutor v. Mohini Sankara Das®, and State of Madhya 
Pradesh v. Sheodayal’, Dulichand v. State.8 See also In re Boya Chinnappa.® How 
tell-tale signs on the person of the accused like smegma will also corroborate the, 
prosecutrix; see : Ramkala v. Emperor!®, Harendra Prasad v. Emperor*+, - 


(iü) Thirdly, the learned advocate stressed the absence of any external marks 
showing resistance as negativing rape. The victim in this case was a girl of tender 
years and the assault was by a fully grown up boy. It will be fatuous to expect 
marks of resistance in such a case. 


In fact even in the case of adults it has been held in Rao Harnarain Singh v. 
State!?, that a mere act of helpless resignation in the face of inevitable compulsion, 
quiescence, non-resistance, passive giving in, when volitional faculty is either cloud- 
ed by fear or vitiated by duress, cannot be deemed to be “ consent ” as understood 
in law. Consent on the part ofa woman as a defence to an allegation of rape, 
requires voluntary participation, not only after the exercise of intelligence, based on 
the knowledge of the significance and moral quality of the act, but after having 
freely exercised a choice between resistance and assent. Submission of her body 
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under the influence of fear or terror is no consent. There is a difference between 
submission and consent. Every consent involves a submission but the converse 
does not follow and a mere act of submission does not involve consent. Consent of 
a girl, in order to relieve an act of criminal character like rape, must be an act of 
reason, accompanied with deliberation, after the mind has weighed as in a balance, 
the good and evil on each side, with the existing power and capacity to withdraw 
the assent according to one’s will or pleasure. A woman is said to consent only 
when she agrees to submit herself while in free and unconstrained possession of her 
physical and moral power to act in a manner she wanted. Consent implies the 
exercise of a free and untrammelled right to forbid or withhold what is being consented 
to ; it always is voluntary and conscious acceptance of what is proposed to be done 
by another and concurred in by the former. Our Courts have even gone to the 
extent that even consent after the first act of rape does not absolve the accused, as 
it might purely be the result of sexual urge and would not affect the first act of coitus 
which has already taken place aginst her will. Therefore, as pointed out by Dr. 
Kenny in his Outlines of Criminal Law, 17th Edition (1958), although the offence 
of rape is usually effected by violence, it has been decided that rape can be 
committed without the use of any violence, the essential point being that the 
woman’s free conscious permission has not been obtained in the case of adults and 
in the case of girls below the age prescribed in the Sexual Offences Act, 1956 
consent is no defence and resistance need not be looked for. 


Finally I agree with my learned brother, that on account of the stigma which 
gets attached after the commission of the offence of rape and which would seriously 
jeopardise the chances of getting married in decent circumstances, the victims and 
their relatives are often thoroughly unwilling to come forward promptly with reports 
of the offences, In fact it requires a lot of probing and persuasion by the Police 
Officers for the affected parties to disclose the details of the commission of the offence. 
That is why in assessing the infirmities attached to delay in preferring a first infor- 
mation report due regard must be paid to the manners, customs and the mode of 
life of women and girls in this country which are very different, for instance, from 
those in England, and therefore a delay which may be considered sinister in England 
might get very legitimately explained in these parts. (Vide Public Prosecutor v. 
/rumugham Pillar. 


V.S. — Appeal dismissed, 
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The Court delivered the following 


Jupement :—These are related appeals from the judgment of the learned IIT 
Presidency Magistrate, Madras, in C.C. No. 6640 of 1959 on his file. The learned. 
Magistrate convicted one B.S. Babu (accused 1) and his sister Ratnamala (accused. 

) under section 3 (1) of the Suppression of Immoral Traffic in Women and Girls 
Act (Central Act CIV of 1956), and sentenced each to suffer rigorous imprisonment 
for one year and also to pay a fine of Rs. 10, in default to suffer rigorous imprison- 
ment for one week. 


Certain questions of considerable importance, both with regard to the imple- 
mentation of certain provisions of this Act, and with regard to the entire technique 
adopted by the authorities in enforcing this piece of legislation, have arisen in these 
appeals, I propose to deal with them at some length, for they are certainly ques- 
tions of importance to the citizen as well as the State. But, before doing so, I shall. 
briefly set out the facts which the prosecution has claimed to have established by the 
evidence. I shall later advert to certain aspects of the testimony in greater detail, 
but a broad outline of the facts will be essential as an introduction to the questions. 
actually argued before me. 


The Assistant Commissioner of Police Vigilance (P.W.4) had information from 
an undisclosed source that the two appellants and their mother were keeping and. 
maintaining a brothel in the upstair portion of No. 22, Poes Road, Teynampet. The 
landlady Gowri Ammal (P.W. 3) has been examined in the case, and she states that 
she lives in the ground floor with her family, and that the upstair portion has been 
divided into 3 tenements, one of which was occupied by the appellants. It is of 
some significance in this case that the daughter of P.W. 3 is a foster-child that she 
had another foster-child who was sent by the authorities to the Seva Sadan, Madras,, 
and that P.W. 3 herself was fined Rs. 50 in a proceeding under the Suppression of 
Immoral Traffic Act. Having receivéd this informatign, P.W. 4 made certain 
enquiries and verified its truth. Later, on the evening of gth October, 1959, he 
arranged for a trap with one G. Radhakrishnan Cae 1) as a decoy, and it is here 
sufficient to state that P.W. 1 is a Nursing Orderly in the Indian Medical Hospital, 
who probably had prior contacts with the police. P.W. 4 also arranged with one: 
Mani (P.W. 2) and a lady to accompany him as Mahazar witnesses. In the presence 
of these witnesses, P.W. 4 entrusted four currency notes of Rs. 10 denomination each 
to P.W. 1, after noting the numbers. In pursuance of the plan, P.W. 1 went with 
an informant to the upstair portion of the house where the brothel was being carried 
on. Here they met B.S. Babu (accused 1) and the mother, acquitted in the case. 
The informant talked with both these persons, and it was arranged that P.W. 1 
should pay Rs. 40 and have sexual intercourse with Ratnamala (accused 3). P.W.. 
1 actually paid Rs. 40 to the mother (second accused in the case) and she gave it. 
to accused 1, who put it in a trunk. There was a bedroom behind a thatti partition,. 
and this was arranged for the purpose of prostitution. The informant took P.W. 1 
to this portion, and left him there. 


Ratnamala (accused 3) was in the bedroom, and P.W. 1 states that himsel 
and accused 3 then had sexual intercourse. Within a quarter hour or twenty minutes 
P.W. 4 (the Assistant Commissioner) came there along with Mani (P.W. 3), 
and the lady witness. P.W. 4 opened the thatti door, and saw P.W. 1 and Ratna- 
mala (accused 3) lying together, in a state of almost total undress. Seeing the- 
police party, the two got up and began arranging their clothes. Upon the demand 
of P.W. 4, the currency notes were taken out of the trunk by Babu (accused 1) and 
handed over. The numbers of these notes were verified with the numbers pre- 
viously noted in a Mahazar (Exhibit P-1), and found to tally. The seizure list 
(Exhibit P-2) was prepared. The actual notes were marked during the trial as. 
M.Os. 1 to 4. It is on the broad basis of these facts that both the present appellants. 
have been convicted. 


The Suppression of Immoral Traffic in Women and Girls Act (Central Act 
CIV of 1956), supersedes, as far as this State is concerned, the Madras Suppression 
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of Immoral Traffic Act V of 1930), the text of which differs from the Central Act in 
certain respects. The Central Act states, in its Preamble, that it was enacted to 
provide for the Suppression of Immoral Trafficin Women and Girls “in pursuance of 
the International Convention signed at New York on the gth day of May, 1950.” 
‘This feature was also noted and commented upon by a single Judge‘of the Bombay 
High Court (at Nagpur) in State v. Gaya’, to which decision I shall have occasion 
to refer later. For our present purpose, it is sufficient to note, that, though the text 
of the Convention is unfortunately not available, it is clear enough that the purpose 
of the enactment was to inhibit or abolish commercialised vice, namely, the traffic 
in women and girls, for purposes of prostitution, as an organised means of living. 
‘The idea was not to render prostitution fer se a criminal offence, or to punish a 
woman merely because she prostitutes herself. In K.E. Adam v. State*, Ramaswami, 
J., has reviewed the available literature upon this subject, in an extensive manner. 
After making a historical survey, the learned Judge proceeded to observe that 
legislation, by itself, was almost powerless to eradicate this evil, and added “‘ nor 
have all the social and administrative resources of modern civilization availed to 
exercise an effective control.” I desire to emphasise that a careful scrutiny of the 
Central Act (CIV of 1956) clearly reveals that the Act was aimed at the suppres- 
sion of commercialised vice, and not at the penalisation of the individual prostitute, 
or of prostitution in itself. This is of some importance in considering the case 
against the appellant Ratnamala (accused 3). 


Section 3 (1) of Central Act (CIV of 1956) runs as follows :— 


“any n who keeps or manages, or acts or assists in the kecping or management of, 2 
brothel shall be punishable. Coe we we 

The learned Public Prosecutor has rightly emphasised that this wording is different 
from the text of the corresponding section 5 (1) in Madras Act (V of 1930), 
which was to the effect that 


“ Any person who keeps or manages or acts or assists in ihe management ofa brothel shall be 
punished. . 2. . . .” : 
“The Central Act deliberately includes the words “‘ or acts or assists in the keeping 
or management of”, thus implying at least a fine shade of distinction between 
“ keeping ” and “ management”. “Brothel” is defined under section 2 (a) as 
including í 

“ any house, room or place or any portion of any house, room or place, which is used for pur- 
poses of prostitution for the gain of another person or for the mutual gain of two or more prostitutes.” 


"The last part of the definition is certainly significant. It implies that where a single 
-woman practises prostitution for her own livelihood, without another prostitute, 
or some other person being involved in the maintenance of such premises, her resi- 
-dence will not amount to a “ brothel”. There cannot be any clearer indication of 
the purpose of the Act, which is to strike down commercialised vice, not to make 
‘the unfortunate prostitute, herself often a victim of economic pressures and social 
maladjustment, a criminal under the law. “Prostitute”? is defined under section 
2 (e) as: 

“ a female who offers her body for promiscuous sexual intercowse for hire, whether in money 
-or in kind.” / - 
‘The word “ promiscuous ” in this context clearly implies ‘ indiscriminate’, as the 
learned Magistrate has pointed out, following the unreported decisions’ of Soma- 
-sundaram, J., in Crl. R.C. No. 231 of 1959 and C.A. No. 424 of 1959. Ramaswami, 
J.; in C.A. No. 536 of 1959, earlier referred to, has cited with approval an obser- 
vation by Beaumont, C.J., in an unreported case, to the effect that 


‘ “ prostitution involves a more or less indiscriminate employment of the woman’s body for 
-hire.....I do not say that it is a universal definition, and I do not suggest that a prostitute is bound 
to be entirely indiscriminate and to accept the first customer who offers her price like cabman on 
the rank. But I certainly think that prostitution involves more than intercourse with one man.” 
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‘The point here is that, as the definition is framed, this plural and indiscriminate 
sexuality will be a matter of inference from the facts; it is certainly not necess 
that the evidence of more than one customer of the prostitute should be adduced. 
We may now pass on to other sections of the Act, which reinforce the view that it 
is the suppression of commercialised vice which is aimed at, not the abolition of pros- 
titutes and prostitution. For instance, section 4 lays down the punishment for 
persons living on the earnings of prostitution, other than the prostitute herself, and 
seetion 4 (2) raises certain presumptions, which are expressly made inapplicable to 
the case of a son or a daughter of a prostitute below the age of 18 years. Section 5 
deals with the procuring or inducement, or the taking of woman or girls for pros- 
titution, and section 6 similarly deals with the detention of a woman or girl in the 
‘brothel. Sections 7 and 8 are of particular significance. Section 7 makes punishable 
the practice of prostitution in or in the vicinity of certain public places, such as 
places of public religious worship, educational institutions, hospitals and nursing 
homes, etc. This is an illuminating provision, throwing light upon the inten- 
tions of the Legislature. This provision, undoubtedly, inhibits the woman herself 
‘from the practice of her profession in contravention of its terms, and, to that extent 
wenders prostitution a penal offence. Similarly, section 8 deals with seduction or 
solicitation for prostitution by words, gestures or wilful exposure of person in a 
public place. Again, the intention is clear that it is the practice of prostitution in a 
particular manner, which offends social decencies, k is sought to be penalised. 
Section 14 renders offences under the Act cognizable, and section 15, which is 
particularly important in the present case, deals with the powers of the Special 
Police Officer to enter certain premises and make a search without a warrant. Under 
section 15 (1), the Special Police Officer must record his reasons for such urgent 
search, and, under section 15 (2) of the Act, he must be accompanied by two res- 
pectable inhabitants of the locality, one of whom at least must be a woman. The 
observations of Ramaswami, J. in C.A.No. 536 of 1959 already referred to, are here 
highly significant, though they do not refer to these prowsions of the Central Act. 
“The learned Judge said : 

“A search warrant should be applied for. It is quite true that, in abnormal circumstances, 
in anticipation, a search may be fade But normally such a contingency would not arise because 
running a brothel, as just mentioned before, postulates a certain continuity........... The failure to 
take out search warrants would be viewed with a certain amount of care by the Magistrates, and the 
Magistrates must always find out and record in detail why such warrants were not obtained.” 

Before proceeding to the actual arguments addressed before me, I also desire 
to refer to State v. Gaya, previously cited. This was a trap case, with the use of a 
‘decoy witness, upon lines very similar to the present prosecution, if not almost iden- 
tical. ‘The conviction was under section 3 a of Gentral Act (CIV of 1956,) and 
the learned Judge made the following observations, which are highly pertinent: — 

“ The Act was passed in pursuance of the International Convention signed at New York for the 
suppression of immoral traffic in women and girls. It was never intended that the women or girls 
used for such traffic should be liable*to punishment............ To my mind, nothing can be more 

rehensible than the conduct of this investigation. Under the very auspices of the officers charged 
-with the duty of suppressing immoral traffic in women and girls, Sk. Kasam has sexual intercourse 
-with Saru. Rather than suppress such traffic, the investigation enco ed it. If investigations 
under this Act are to roed in this manner, in conceivable cases it will be difficult to determine 
-whether a person was committing an offence under the Act or ing on an investigation. Such 


-investigations also will not have any salubrious effect upon the public mind and will not achieve 
-the_object for which the Act was passed.” 


Learned counsel for the appellants (Sri C. K. Venkatanarasimhan) advanced 
the following contentions. Firstly, he claims that, taking the facts as established, 
the conviction of Ratnamala (accused 3), the young girl who prostituted herself 
-on the occasion in question, is quite illegal and opposed to the entire scheme of the 
Act. Secondly, he contends that, upon the established facts, it could not even be 
-argued that the brother (accused 1) could be presumed to have assisted in the 
t keeping ” or “ management of” the brothel. It is strenuously contended that 
the few facts elicited in the examination of the witnesses are quite insufficient to 
-warrant any such inference. The definition of ‘‘ brothel” certainly implies more 
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continuity of maintenance of the premises, as Ramaswami, J., emphasised ; ever. 
if the word “habitually”, which occurs in section 4(a) of Madras Act (V of 1930),. 
is not to be found in section 2 (a) of the Central Act, it is clear enough that the word. 
“ used ” implies some continuity of maintenance, and not merely that the premises 
in question formed a setting for an individual or isolated act of prostitution. It is. 
contended that, instead of adducing evidence of that kind, the prosecution in the 
present case has again adopted the technique, so frequently deprecated by Courts, 
of using a trap and a decoy like P.W. 1. Finally, the manner in which the raid was 
carried out has been the subject of adverse comment, as infringing the liberties of the 
individual ; it is contended that even a prostitute has certain rights, and that the 
powers under section 15 (1) of the Act should not be utilised in such a manner as 
to involve a flagrant violation of those rights. 


These arguments appear to me to be very important, and to merit careful consi~ 
deration. I have considered them carefully, and I shall now proceed to state my 
conclusions, together with the grounds therefor. 


I have no doubt that Ratnamala (accused 3) was wrongly convicted in this. 
case, taking the facts as established. I think it is indisputable that the entire scheme 
of the Act is not such as to render the prostitute herself criminally liable, for the mere 
act of prostitution. It is noteworthy that the only exceptions are sections 7 and 8 
already referred to, andneither section has been invoked with regard to the present 
facts. The learned Public Prosecutor concedes this, but points out that the word 
“ keeping ” occurring in section 3(1) of the Central Act, implies that even the 
prostitute, by her prostitution, may be assisting in the “ keeping ” of the brothel, 
if not in its management or maintenance. But I have no doubt that this was not 
the intention of the Legislature. Had that been so, nothing would have been easier 
than to make the prostitute strictly liable for any act of prostitution, carried on in 
premises which could be inferred to be a brothel. On the contrary, it is significant 
that “ keeping,” though distinct from “ management ”, has to be construed ejusdem 
generis with that latter word, and, in the “Law Lexicon” (Ramanatha Iyer, 
1940) the verb “ to keep ” is said to include the sense of “‘ to conduct or manage,. 
to have the control and management of.” There is absolutely nothing in the 
evidence which would justify the inference that accused 3(Ratnamala) was liable 
for this offence. The entire record merely establishes that she, an young girl of” 
about 19, was either the victim of circumstances, or of her own predispositions, to 
the extent of wilfully prostituting herself upon the occasion for hire, with the decoy 
witness (P.W.1). There is absolutely nothing else against her. In my view, she 
is clearly entitled to acquittal, and her appeal must therefore be allowed. She is 
acquitted accordingly, and will be released forthwith. Her fine, if paid, will be 
refunded. 


I now come to the case of the brother, accused 1. Here, upon a carefuF 
scrutiny of the evidence, I am convinced that, though the facts relate to this particular 
incident, in the main, they are such as to warrant the inference that this adult brother- 
was rightly held to be liable under section 3(1). Learned counsel (Sri GQ. K. 
Venkatanarasimhan) points out that the informer has not been examined. It may 
be that, for several reasons, the prosecution deemed it inexpedient to do so, and 
likely to have untoward consequences upon the further implementation of the pro- 
visions of the Act. But Radhakrishnan (P.W. 1), the decoy witness, is very clear 
that the informant talked with both this appellant and the mother (accused 2), and. 
arranged with them that P.W. 1 should have intercourse with Ratnamala, for hire 
of Rs. 40. In cross-examination, P.W. 1 admitted that he himself did not talk 
with this appellant (accused 1), but he was present when the contract was fixed up, 
as between the informer on the one hand, and accused 1 and the mother on the other. 
Again, when P.W. 1 paid the marked notes (Rs. 40) to accused 2, she handed over- 
the notes to accused 1, who put the money in the trunk. Further, it is very clear 
from the evidence of Gouri Ammal (P.W. 3) that she herself was fined in a case 
under the Suppression of Immoral Traffic Act, and that one of her so-called foster- 
children had been taken away to Seva Sadan by the authorities. Admittedly, 
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‘the mother (accused 2) had returned from Bangalore only five of six days earlier, 
and this appellant (accused 1) was the adult male member, employed in Madras. 
P.W. 4 states that accused 1 opened the trunk, and produced M.Os. 1 to 4 from 
between two books in the trunk or box. The circumstances are such as to justify 
the inference (1) that the place was being used as a brothel, though the prosecution 
-evidence is restricted to one incident of prosecution and (2) that accused 1 was 
assisting in the conduct of the brothel. 

The appeal of this accused must therefore be dismissed, and his conviction and 
‘sentence, which is the minimum period of imprisonment for one year that could be 
‘imposed under the law, and a small fine, are confirmed. 


I cannot part with this appeal without making certain observations upon 
another grave aspect, namely, the manner in’which the entire raid was carried out 
‘by the Special Police Officer, and, in general terms, the technique that seems to be 
employed in these cases. So long as the civic consciousness of citizens is so low that the 
evidence of private persons who have visited such premises is not forthcoming, the 
use of a trap and of a decoy witness, however repeatedly deprecated by Courts, may 
‘be an inevitable evil. Nevertheless, it is vital to realise that the entire scheme behind 
the Act is not the proof of a single incident of prostitution, or of the activities of a 
‘prostitute. The Act closely follows the English Law upon the subject, and it is 
noteworthy that in Archbold’s Criminal Pleading and Practice (1954 Edition), the 
form of indictment for keeping a bawdy-house under the Common Law (Chapter 
18, page 1406) runs: 

“ and on other dates between that date and the date of”, 

emphasising the continuity of maintenance of a house of ill-fame as the essential 
ingredient. It is unfortunate that certain constructive suggestions advanced by 
Ramaswami, J., in K. E. Adam v. State1, appear to have been ignored. The learned 
Judge was aware that traps may be unavoidable, but he pointed out, after citing 
the observations of Lord Goddard in Brannan v. Peek?,°deprecating the resort to 
traps on the part of authorities, that evidence of a different character altogether 
could also be made available in such cases. Arragements could be made for main- 
taining direct observations on the premises, and evidence of such observations could 
be offered. The history of the tenancy, the particulars of the individual lodgers, 
the numbers of men visiting the premises, the hours of visits and the length of stay, 
could all be made relevant in a case of this character. I must further observe that, 
so long as the trap is mainly relied upon, it is open to the criticism that the authorities 
are thereby abetting the very evil, the discontinuance of which is the policy behind 
the Act. 

I hope that, in future at least, even if traps are resorted to, this evidence may 
form but a part or segment of the evidence offered for prosecution; other 
evidence of visits by different persons on different dates, and similar suspicious 
circumstances should also be adduced, to strengthen the impression or inference of 
the continuous use of the place asa brothel; and that, finally, the AR of 
officers acting under scction 15 (1) will be exercised with great care and caution. 
As observed by the Supreme Court in State of Rajasthan v. Rehman? where the law 
requires that reasons should be recorded in writing, a search made without such 
record is illegal. Again, the prosecution must always adduce the evidence of 
such record during the trial, and not merely leave it to the officer to state that the 
reasons were recorded. 

In the present case, the record shows a further consideration of interest and sig- 
nificance, as it affects the rights of the individual. The learned Public Prosecutor 
does not dispute that even a prostitute is entitled to the protection of her person ; 
certainly, she is as much entitled to protection, as the most respectable women for 
instance, with regard to such offences as indecent assault or rape. Under scction 
509, Indian Penal Code, the intrusion upon the privacy of a woman with an inten- 
tion to insult her modesty, is an offence. No doubt as the learned Public Prosecutor 
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urges, in scction 15 (6) of the Central Act (CIV of 1956), the Special Police Officer 
is exempted from liability in any civil or criminal proceeding, in respect of anything 
lawfully done for the purpose of the search. But I am quite unable to agree that 
this exemption could be utilised to conduct a search, in disregard of elementary 
decencies, even if they be decencies relating to a prostitute, in the manner disclosed, 
and most unfortunately disclosed, by the record in this case. Here, we have an 
instance of an officer, accompanied by witnesses, proceeding into the bedroom of 
an young girl and pushing open a closed door, without even the civility of a knock 
or other warning to her to prepare for the intrusion. Such conduct would be quite 
inexcusable, unless the officer thereby hopes to gather the evidence which is essen- 
tial for proof of any charge. But, since prostitution is not an offence, I am really 
quite unable to see how the officer and party were justified in thus bursting into the 
bedroom of a girl and surprising P.W. 1 and the third accused together in a state 
of undress. There can be no doubt that such conduct implies an outrage on the 
modesty of the girl ; and I must reiterate that the modesty of a prostitute is entitled 
to equal protection, with that of any other woman. The technique of such raids. 
must be totally altered ; otherwise, grave abuses of the law might enter into the 
very attempt to enforce the law. I put it to the learned Public Prosecutor whether 
the officer would similarly think himself justified, in proceeding into a bath-room, 
where an young girl suspected to be a prostitute was having a bath, in the hope of 
finding incriminating evidence ; the learned Public Prosecutor was compelled to 
concede that, as raids were conducted at present, such an incident could conceivably 
occur. The implemention of this Act will hence become an evil, unless it is not 
merely accompanied by tact and delicacy, but regard is also paid to the true spirit 
of the legislation, and the technique of implementation is revolutionised, giving a 
very subordinate part, if part need be given to it at all, to the unfortunate practice 
of designing traps and using decoy witnesses. I further direct that a copy of this 
judgment be forwarded to the authorities of the State Government for such action 
as they might deem fit to fake in this matter.- 


R.M. — Order accordingly: 
[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT :—Mr. P. RajaGopaLan, the Officiating Chief Justice, Mr. Justice 
JAGADISAN AND MR. JUSTICE SRINIVASAN. 


Muthuveeran Chetty .. Petitioner* 
D. 
Govindan Chetty .. Respondent. 
Promissory note—Allotment to ons member at a partition of joint family fnopsrty—No endorsement of transfer 
or deed of assignment—Suit on the note by the member—Maintainable, 


Transfer of Property Act (IV of 1882), section 130—Parhtion in a joint Hindu familyp—Division is the 
consequence of operation of law—No transfer involved. 

A member to whom a promissory note is allotted at a partition of the joint family properties, is 
entitled to sue on the note without an endorsement or deed of assignment in writing. 

Where a division in status is brought into existence at a partition in a joint Hindu family, such 
division, though it may be initiated by the unilateral volition of a member of the joint family, neverthe- 
less alters the character of the possession of the family properties by members thereof, a result which 
is undoubtedly a consequence of the operation of the rules governing the coparcenery under the 
Mitaksbara School of Law. No transfer of property is involved thereby. 


Where a change in the character of possession brought about by such means, whether or not 
it is followed up by an actual division of the properties by metes and bounds, such a change is the 
result of an operation of law and the interest acquired by the members of the family as a result of 
such partition, is brought about by operation of Jaw and not otherwise. 


Even apart from the statutory position that section 130 of the Transfer of Property Act does not 
apply to negotiable instruments, if the assignment of a promissory note ata partition toa member 
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does not amount to a transfer by act of parties but by operation of law, no document in writing im 
support of the assignment is required under section 130 of the Transfer of Property Act. 


Where property gets transferred by operation of law, the special modes of transfer envisaged 
in the Negotiable Instruments Act are not required, and a person to ¿whom the property in the nego- 
-~ tiable instrument stand so transferred is entitled to sue on the note as such. 


The Negotiable Instruments Act only deals with transfer by negotiation. Section 57 of the 
Act, by implication, seems to contemplate that the legal representatives of a deceased person can 
negotiate a promissory note. The practice of allowing the ie representatives in this country to- 
sue on notes executed to their predecessors is apparently founded on the principle that the Act does 
not abrogate the rules of devolution of rights in the properties of the deceased. fso far as the modes 
of transfer of negotiable instruments are concerned the Negotiable Instruments Act is not exhaustive 
and does not prevent the passing of property m the promissory note by operation of law. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif of Pudukottai, dated 11th December, 
1958 and passed in S.C.S. No. 569 of 1958. 


V. P. Raman, for Petitioner. 
R. Rajagopala Ayyar, for Respondént. 


This petition first came on for hearing before Balakrishna Ayyar, J., who made 
the following 


Orver.*—On 23rd June, 1937 the defendant executed a promissory note in 
favour of the plaintiff’s grandfather for a sum of Rs. 70. The document provided 
for payment of interest at 12} percent. per annum. Subsequently the grandfather 
died and at a partition which took place between the plaintiff’s father and his 
brothers, the promissory note was allotted to the plaintiff's father. But no endorse- 
ment was made on the note. On various dates in 1943, 1946, 1949, 1953 and 1956: 
the defendant made a payment of one rupee each and made appropriate endorse- 
ments on the promissory note. A brother of the plaintiff was given away in adoption 
on 26th October, 1958, with the result that the first plaintiff became solely entitled 
to all the rights under the note. In view of this the plaintiff’s brother who had 
joined in the action as second plaintiff was struck off from the record. As the 
money due on the note was not paid, the plaintiff instituted the action, out of which 
the present revision petition arises, to recover the money due on the note. 


The defendant filed two written statements. In the first he contended inter alia 
that the suit note had been executed in renewal of an earlier note and that he was. 
entitled to the benefits of Madras Act IV of 1938. He next alleged that various 
payments had been made by his father and by himself which should be credited 
towards the principal of the debt under section 8 of Madras Act IV of 1938. He also- 
contended that a payment of Rs. 37-8-o had been made by the defendant’s brother 
towards the promissory note and that this payment had not been given credit to- 
by the plaintiff. 


The defendant filed a supplemental written statement in which he pleaded 


“The plaintiff cannot maintain the action on the promissory note executed in favour of the grand- 
father and obtained by the plaintiff’s father in the partition between him and his brothers without an 
assignment in favour of the plaintiff’s father. The plaintiffs cannot get any rights in the promissory 


note in their favour. The suit was hence to be distnissed in limine. 


The point raised in the additional written statement of the defendant was 
tried as a preliminary issue and the learned District Munsiff recorded his finding 
in favour of the defendant. The plaintiff has therefore come io this Court in 
revision. 


On this question{divergent views have been expressed in this Court. In Pattat 
Ambadi Marar v. Krishnan}, it was held that there could be no valid transfer of a 
promissory note payable to order otherwise than by endorsement and delivery. The 
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same view was taken in Arunachala Reddy v. Subba Reddi} where it was held that an 
assignee of a negotiable pronote cannot sue on the pronote as such unless it be 
endorsed to him ; and even assuming that he would be entitled to sue on the chose 
in action if the note had been assigned to him otherwise than by endorsement, he 
cannot do so unless the’ assignment be in writing as required by section 130 of the 
‘Transfer of Property Act. 

The decision in Muhammad Khumarali v. Ranga Rao? proceeded on the basis 
that there can be a valid transfer of a promissory note otherwise than by endorse- 
ment. Bashyam Iyengar, J. observed at page 656, 

“ The important difference between transfer by endorsment and transfer otherwise than by endorsement 
of a negotiable instrument is that in the latter case the assignee will acquire in the bill or note as a 
chattel no more than the right, title and interest of his assignor, whereas in the former case the assignee 
by endorsement will have all the mghts and advantages of a holder in due course of a negotiable 
instrument.” 

At page 657 of the report the decision in A.S. No. 175 of 1897 which ends as 
follows is reproduced : 

“ It is argued that, by the Negotiable Instruments Act, any other mode of transfer than by endorse- 
ment is excluded. We can see nothing in the Act to justify this contention.” 

The decision in Chandana Venkatadri v. Lakshminarastmha®, follows the decision in 
Muhammad Khumarali v. Ranga Rao?. It was there held that a negotiable promissory 
‘note can be assigned otherwise than by endorsement and it is enough if the transfer 
is evidenced by a partition list. The decision in Chandana Venkatadri v. Mayati 
-Lakshminarasimha Row? is also along the seme lines. That was a case in which a negoti- 
able promissory note had been executed in favour of the third defendant as the 
‘manager of the family. Ata partition that note fell to the share of the first plaintiff 
and his son. There was no endorsement on the note and it was therefore contended 
‘that the plaintiff could not sue on the note. That contention was overruled. 

Efforts were made by counsel on each side to distinguish or explain away the 
‘decisions opposed to the line of reasoning he was adopting. But I do not think 
that the conflict between these decisions can be satisfactorily explained away. 
‘There appears to be a clear conflict of opinion, and I therefore direct that the 
papers be placed before the Hon’ble the Chief Justice so that if he agreed the follow- 
ing question may be considered by a Full Bench. 

“ Where at an oral partition among the members of a joint family a promissory note is allotted 
-to one member of the family and no endorsement of transfer is made on the promissory note nor a 
‘deed of assignment cild in respect of the note, can the member to whom the promissory note 
has been allotted maintain an action on the promissory note as distinct from the debt.” 

Pursuant to the above reference, the case came on for hearing before a Full 
-Bench. ` (P. Rajagapalan, O.C.J., Jagadisan and Srinivasan, FF.). 

V. P. Raman, for Petitioner. 

R. Rajagopala Ayyar, for Respondent. 


The Opinion of the Full Bench was pronounced by 


Srinivasan, F.*—The question raised in this reference to the Full Bench is whether 
.a member of a joint family to whom a promissory note is allotted at an oral partition 
-among the members of that family can maintain an action on the promissory note 
as distinct from the debt, in the absence of an endorsement of transfer made on the 
promissory note or of a deed of assignment executed in respect of that note. 

This question arose in the revision filed by the plaintiff who was non-suited 
‘by the learned District Munsif of Pudukottai who upheld the contention of the 
‘defendant in the suit that the plaintiff obtained no rights in the promissory note 
without an assignment in his favour. The facts are that the defendant executed 
a promissory note for a sum of Rs. 70 in favour of the plaintiff’s grandfather in 
1937. The payee-grandfather died, and at a partition which took place between 
ithe sons of the payee, that is, the plaintiff’s father and his brother the promissory 
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note was allotted to the plaintiff’s father. No endorsement was however made 
on the note. Subsequently, the defendant had been making various payments 
and appropriate endorsements of payment had been made on the pormissory 
note. On the death of the plaintiff’s father, the right to this item of property sur- 
vived to the plaintiff and his brother. The latter was given away in adoption so 
that the plaintiff became exclusively entitled to all the rights under the promissory 
note. Originally the plaintiff’s brother had been iinal in the action as second 
plaintiff but in view of his adoption, he was struck off the record. Apart from other 
contentions, whereunder the defendant sought to invoke the a plication of Madras 
Act IV of 1938, the further contention was advanced by the EA that in the 
absence of an assignment of the promissory note, the plaintiff was not entitled to 
any rights thereunder. It was this issue that was unk in favour of the defendant, 
against which the revision was filed in this Court. 


Balakrishna Ayyar, J., noticed the existence of divergent views on this question. 
He referred to one line of decisions wherein it has been held that there could be no 
valid transfer of a promissory note payable to order otherwise than by endorsement 
and delivery, and that an assignee of a negotiable promissory note cannot sue on 
the promissory note as such unless it is endorsed to him, and further that if the suit 
was on the chose in action on foot of an assignment otherwise than by endorsement 
such a transfer of the right could not be effected except by writing as required by 
section 130 of the Transfer of Property Act. In the other line of cases, the view 
found favour that there could be a valid transfer of a promissory note otherwise than 
by an endorsement, and that such a transfer did not stand excluded by any of the 
provisions of the Negotiable instruments Act. Certain decisions have taken the 
view that such an assignment otherwise than by an endorsement could be spelt out 
of a reference to the allotment in partition list. In view of this conflict of opinion, 


Balakrishna Ayyar, J., found it necessary to have the matter referred to the Full 
Bench. E 


It would be fairly obvious from the statement of the facts giving rise to this 
reference that the origin of the plaintiff’s title to the promissory note is rested upon 
the incident of a partition in a joint family. The conflicting views presented before us 
in the course of the arguments were, on the one hand, that partition in a joint family 
does not amount to a transfer of the nature envisaged in the Transfer of Property 
Act, and that it is the result of an operation of law, notwithstanding that it may be 
initiated by an act of parties, that the Negotiable Instruments Act is not a compre- 
hensive enactment in so far as the transfer of rights in negotiable instrument is con- 
cerned, and that such rights can get transferred by operation of law, in which event 
the special modes of transfer contemplated in that Act are not rendered necessary 
and on the other, that partition involves a transfer and in the case of a negotiable 
instrument must be effected either by the special modes specified in the Act or in 
accordance with section 130 of the Transfer of Property Act. The principal question 
for decision is thus which of these two views is correct. 


The contention that an assignee of a negotiable promissory note cannot sue on 
the promissory note as such unless it be endorsed to him finds support in Arunachala 
Reddi v. Subba Reddi*. In that case, the plaintiff claimed that the note had been 
assaigned to him verbally at a partition. The managing member of the famil 
in whose favour the note had been executed was also a party defendant in the quit 
and he denied the assignment. The learned Judges did not examine the question 
whether the allotment to a member of the family of a promissory note in favour of 
the managing member would suffice to transfer the property in that promissory 
note. They observed : 


“ Assuming that the plaintiff would be entitled to sue on the chose in action if the note were 
assigned to him otherwise by endorsement, he could not, in our opinion when so suing, be regarded 
as suing on a negotiable instrument, and, therefore, would not come within the exceptions in section 
137 of the Transfer of Pro erty Act. Consequently, the i oni of the chose in action on which 
he relies is bad for want of writing under section 190 of the Transfer of Property Act.” 
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`- This decision however did not find favour in Venkatadri v. Lakshminarasimha 
“Rao, The view taken in Arunachala Reddi v. Subba Reddi?, that the assignment ofa 


negotiable promissory note could not be recognised unless there is an endorsement 
was expressly dissented from in this later decision. With particular reference to 


sections 130 and 137 of the Transfer of Property Act, the learned Judges observed ; 


“ Section 130 of the Transfer of Property Act, however, does not, in our opinion, apply in view 

‘of section 197 of the Act which declares that section 130 among aaa sections does not apply to instru- 
ments which are for the time being,by law or custom, negotiable. At the time of the eged transfer 
in this case, the promissory note was certainly negotiable. It was no doubt held in Arunachala Reddi v. 
Subba Reddi*, that section 130 of the Transfer of Property Act applies when the cliam is made under 
an assi ent and not by reason of an endorsement, the reason given being that when suing, the 
Jaintiff cannot be re ed as suing on a negotiable instrument. Such a view would require the 
importation of words into section 137 of the Transfer of Property Act which are not to be found in it.” 


It may be mentioned that in both these decisions, an earlier decision in Mokam- 
mad Kumar Ali v. Ranga Rao® was relied Sak which clearly laid down that though 
an endorsement on the note failed to be effective as such, it could yet be relied upon 


as an assignment, entitling the assignee to sue on the note. 


The scope of the provisions of the Negotiable Instruments Act in so far as they 
deal with transfer of rights under a n tiable instrument was examined in Muthar 
Sahib Marakair v. Kadir Sahib Marakair*. In that case, the extreme contention was 
advanced that the provisions of the Negotiable Instruments Act did not permit any 
kind of transfer other than by endorsement, and that a Court trying an action on a 
promissory note was precluded from travelling beyond the four corners of the Act. 
The learned Judges repelled this contention and observed : 


“The fact that the note is negotiable does not make any difference except that it carries with 
it certain peculiar incidents attached to it by the law merchant. The rules in regard to these choses 
in action prior to the Act do not cease to be any the less applicable to them by the passing of the Act 
unless its provisions expressly er impliedly affect these rules. Tf we now turn to the Act, so far as one 
can see, no provisions there constrain one to come to any conclusion. The only provision of the Act 
which could, with any plausibility, be relied on in support of the contention er consideration is 
the definition therein of the term ‘ holder ’ and Mr. hnaswami Aiyer did lay stress on it. But the 
real import of this definition is that, to come within it, the party should be the owner at law of the 
negotiable instrument, i.¢., according to the law merchant, whatever such s position and liabili 
in ey may be. But this in no way jnterferes with the due application of rules which are aeoe 
by that law and which are not to be ignored simply because the Negotiable Instruments Act does 

ion of Mr. Chalmers with reference to the English Bills of Exchange 

Act, 1882, may very well be applied to the spares Instruments Act. He says at page 128 of his 
book on ‘ Bills of Exchange’ that the Act d only with transfer by negotiation, frat 
according to the law merchant. It leaves untouched the rules of general law which regulate the 
transmission of bills by act of law and their transfer as choses in action or chattels according to the 
general law’.......- These, of course, are abel pier inserted by way of caution only and do not 
mean that, but for them the rules of law 
though there was nothing in the other provisions of the Act itself to forbid their application, And 
urely the absence of similar provisions in 
lished rules previously established even though they were in no way inconsistent with ‘any of its provi- 
BONS.. enesesse It is thus clear that the checsice 

In Ulagappa Chetty v. Ramanathan Cheity®, Coutts Trotter, J., noticed the conflict 


of authority but chose to rely upon Arunachala Reddi v. Subba Reddi? in holding that 


a person could not sue upon a promissory note which had not been endorsed to 


him. He observed : 

“ Apart from authority, I am strongly of opinion myself that the case in Sowcar Lodd Govinda 
Doss v. Muneppa Naidu’, cannot possibly be supported as it amounts pro tanto to a repeal of the Nego- 
tiable Instruments Act.” i 
In the Bench decision Sowcar Lodd Govinda Dossv. Muneppa Naidu’, from which Coutts 
Trotter, J., differed, the question arose whether promissory notes executed in favour 
of the Manager of the Court of Wards by the tenants of the estate taken possession 
of by the Court of Wards could after the termination of such management, be sued. 
: Pt A re a 
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upon by the person entitled to possession of the property without there being any 
endorsement or assignment. In that case, the Court of Wards took over the pro- 
perty from the possession of the usufructuary mortgagee. During the term of 
management by the Court of Wards, the tenants executed promissory notes for the 
rents in favour of the Manager. On the death of the Zamindar the Court of Wards 
gave up its superintendence and replaced the plaintiff usufructuary mortgagee in 
possession and handed over the promissory notes to him. On suits laid on those 
promissory notes being dismissed, on the ground of the absence of an endorsement. 


or an assignment, the matter came to the High Court in revision. One of the 
learned Judges observed : 


“The promissory notes relating to the taluk were simply handed over to the plaintiffs” 
father, because, on the death of the ward, the power of the Court of Wards having ceased, there was- 
no one who could endorse the notes., The s powers, as such, had determined. 
When the plaintiff’s father died property in the notes again descended to the plaintiff by operation. 
of law. I am of opinion that the plaintiff is entitled to sue on the suit notes.” 


It was specifically held that property in a note may also pass by operation of law. 
The judgment of Coutts Trotter, J., wherein he differed from the decision of the 
Division Bench, was reversed in Ramanathan Chetty v. Katha Velan1. The following 
observations of the learned Judges are of considerable importance :— 


“ The possibility of transfer of right in the note by operation of law has not been the subject. 
of judicial pronouncements to any considerable extent. In this Presidency, apart from certain obser- 
vations of Miller, J., in Sowcar Lodd Govinda Doss v. Muneppa Naidu*, the matter is res integra. 


The Negotiable Instruments Act only deals with transfers by negotiation. Under the English. 
Bills of Exchange Act, the common law of the land is exp sa (see section 97). It is a pity 
that there is no such saving clause in the Indian Enactment. Section 57 of the Act, by implication, 
seems to contcmplate that the legal representatives of a deceased person can negotiate a promissory 
note. The practice of allowing legal representatives in this country to suec on notes executed to 
their predecessors is apparently founded on the principle that the Adt does not abrogate the rules 
of devolution of rights in the properties of the deceased. 


If a son, as legal representative, can sue on a note executed to his father, there could be no 
impeniment in principle to other heirs or successors having a similar right. The case of trustce is,. 
in some respeets, stronger than that of other heirs. In the case of private trusts, section 75 of Act. 
TI of 1882 enacts that the property standing in the name of the predecessor shall vest in the succes- 
sor. Itis not necessary to obtain a transfer by an instrument or by endorsement, We fail to see 
why this principle should not be extended to public trusts.” 


After referring to Byles on Bills, the Judges proceed : 


“The cases quoted by the author in supprort of the above propositions show that the a ba 
Bills of Ex Act does not affect the common law right of devolution by operation of law. 
The same iderations are applicable to the construction of the Indian Enactmen t.” 


In Gopala Pillai v. Kothandarama Aiyar?, the question was not specifically consi= 
dered, but cèrtain observations in that decision clearly establish that the legal 
representative of the deceased payee could maintain a suit on the promissory note- 
as such, a view that can only be based on the proposition that the rights in the pro- 
missory note can devolve by operation of law. In that case, the payee died and the 
property in the promissory note was claimed by his brother and his widow. 
Ramesam, J., observed at page 851 : 

“In the present case, no assignment is needed, for on the evidence. ...we must now assume 
that originally the suit note was executed for a debt due to the joint family but afterwards the brothers 
became divided in status and as a result the plaintiff'and Natesa Aiyar’s widow became each entitled 
to a half share........ The plaintiff was always the owner of a half share of the debt and required 
no assignment. The third defend&nt inherits the other half share as the heir of Natesa Aiyar.” 
Though the ultimate decision therein proceeded on other grounds, the Court 
definitely held that the property im the promissory note can devolve upon the legal 
representatives of the deceased payee by operation of law and that the absence of 
any endorsement or assignment did not affect the claim of the persons suing. 





1. (1917) 33 M.LJ. 627: LL.R. 41 Mad. 53 (1934) 67 M.L.J. 843. LL.R. 57 Mad. 
858- . . 1082, 
2. (1908) LL.R. 31 Mad. 594. 
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In Kali Charan Prosad v. Muhammad Ibrahim}, the Calcutta High Court had to 
consider the case where a Receiver appointed in a partition suit sought to sue on 
certain promissory notes. The question arose whether the Receiver was not entitled 
to sue because his name did not appear on the body of the document as the original 
payee of the instrument. The learned Judges, in dealing with the question, 
observed : 


“ But the question is whether the Receiver could give a valid dis . The reseems to be no 
reason why he could not. Analogy may be drawn from the case of death of the holder of a promissory 
note and it is conceded that in such a case his. heir or executor or administrator could give a valid 
discharge and, therefore, would be entitled to sue. In other words,such a person could be the holder 
of the note. Section 57 prescribes how a note may be negotiated by the legal representative of a 
deceased person, but this is not the only method of passing title to a promissory note. It has been 
held in Ramanatha Chetty v. Katha Velan*, that a promissory note executed in favour of a trustee can 
be sued on by his successor without endorsement or i ent, the Negotiable Instruments Act not 
affecting devolution of rights by operation of law. In Surath Chandra Saha v. Narayan Chandra Chau- 
dhuri?, it was held that a hand-note has two characters ; it is negotiable and it is also actionable and 
title may be transferred by the act of parties for example, by assignment, as also by the procedure 

rescribed in the Negotiable Instruments Act. In that case, the holder without endorsement sold 

is right, title, and interest in the hand-note to the plaintiff by a os has Kobala and it was held 
that the plaintiff was entitled to suc........-- It seems to us, therefore, that the terms of section 8 
of the Negotiable Instruments Act do not exclude the plaintiff as Receiver from being the holder of 
the promissory note and so he is entitled to bring the suit.” 


Viswanatha Sastri, J., summarised the position in the following words in, 
Veeramma v. Ammireddi*. That was a case where a promissory note was taken in 
the name of the son on whose death the father a manager of the family gave 
‘discharge with reference to the son’s widow. The widow sued to recover the debt 
.due under the promissory note. The learned Judge observed : 


“Tt has been held by our High Court that where the right to a debt evidenced by a promissory 
note vests by operation of law én a person different from the payee named in the note, as for instance, 
in a receiver in insolvency or a su ing trustee, it is open to the persons in whom the right to the 
debt so vests to sue for the recovery even though they may not come strictly within the literal language 
„of section 8 of the Negotiable Instruments Act, as ‘Holders’ ses the decisions in Sowcar Lodd Govinda 
Doss v. Muneppa Naidu® and Ramanathan Chetti v. Kathan Velan*. In the present case, the debt being 
a family debt the father of the deceased payee and the manager of the family, to whom the debt 
‘survived in its entirety, could realise it and give a valid discharge of the debtor.” 


‘Though this decision did not in specific terms deal with the A veda whether the 
father as the surviving member to whom the debt survived could institute an action 
on the promissory note as such, such a conclusion appears to be inherent in the above 


passage. 


It seem to us to be unnecessary to labour the point further. It is clear that in 
so far as the modes of transfer of negotiable instruments are concerned, the Negotiable 
Instruments Act is not exhaustive and does not prevent the passing of property in 
the note by operation of law. In the cases we have referred to, the property in the 
-notes descended from father to son by operation of law and the son was, held entitled 
to sue on the notes (See Sowcar Lodd Govinda Doss v. Muneppa Naidu®, where 
„succeeding trustees were also held entitled to sue ona promissory note executed 
in favour of a predecessor, though there was no endorsement or assignment. In 
Ramanathan Chetty v. Kathan Velan*, a Receiver appointed by Court has been held 
-entitled to sue, notwithstanding the absence of an endorsement or an assignment. 
In a recent decision of the Andhra Pradesh High Court in Venkataswami v. Noor 
_Muhammad®, Chandra Reddi, J., as he then was, sitting singly examined the several 
‘decisions and concluded that besides the two modes of transfer indicated in the 
Negotiable Instruments Act, there are two other methods, by opearation of law 
and transfer as a chose in action under section 130 of the Transfer of Property 
_Act by which a person may become entitled to sue on the note. 


: .W.N. 697. 
2 GSD $3 MLJ. 627: LLR. 4x Mad § (1908) 
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We accordingly reach the position that in proper cases it is not necessary for 
the person suing on the promissory note to rely only on an endorsement or such 
other mode as is provided for in the Negotiable Instruments Act, and that a suit 
by a person on whom the right devolves by operation of law cannot be defeated for 
absence of the endorsement. The further question that we have to examine is 
whether in the event of allotment of the property in the promissory note at a parti- 
tion of the joint family, it can be regarded as a devolution of right by operation of law . 


We have already indicated the conflicting contentions on this head. While 
one side claims that a partition does not amount to a transfer and that the division 
in status is by operation of law and not by an act of parties, the other side urges the 
opposite view. In Radhakrishnayya v. Sarasamma1, the question arose whether a 
partition is a transfer within the meaning of section 53-A of the Transfer of Property 
Act and whether the doctrine of part performance could be invoked by a party 
claiming to be in possession by virtue of a partition under an unregistered deed. 
The question was extensively examined by the learned Judges. The cases which 
expressed themselves differently on this question were all considered, particularly 
in the light of the decision in Atrabannessa Bibi v. Safatullah Mia*, on which both 
lines of decisions rested in coming to contrary conclusions. The learned Judges 
referred to Freeman on ‘ Co-tenancy and Partition’ and extracted the following 
Passage ; 

“ Partition between coparceners neither amounts, to, nor requires, an actual conveyance. It 
is less than a grant. Its tion is not to pass the land by a fresh investure of the seisin, for parceners 
are supposed to be already $a possession of the whole lands, Partition, therefore, makes no decree. 
It only adjusts the different rights of the parties to the possession; cach docs not take her allotment by 
gem; but is seized of it by descent from the common ancestor, as she was of her undivided ahare 


ore partition,” 
and after an exhaustive discussion of the case law, came to the conclusion : 

“ Partition, therefore, is really a process in and by which a joint enj ent is transformed into an 
enjoyment Peevey. Each one of the sharers TA antecedent Sie and therefore no conveyance 
is involved in the process as a conferment of a new title is not necessary.” 

It is true that the opposing view was accepted by the learned Judges who decided 
Rasa Goundan v. Arunachala Goundan*. This case was however considered in 
Radhakrishnayya v. Sarasamma', and differed from. 

Further weighty authority in support of this view that a partition is not merely 
the result of consensual act of parties but is really brought about by operation 
of law is found in the decision of the Privy Council in Parbati v. Naunihal Singh‘. 
Their Lordships of the Privy Council observe, after referring to Appouier v. Rama 
Subba Aiyan,’ and Balkishan Das v. Ram Narain Sahu®. 

“In both these cases, the members of a joint Hindu family, some of them being minors, acting 
by and through their parents, executed instruments in writing, providing in the first case that part. 


and in the second case that the whole, of the joint family property should belong to and be enjoyed 
ified shares. e effect of this was held to be that as. 


expression of view in these observations. On the other hand, a distinction is drawn. 
between a division of status and a division of the property itself by metes and bounds. 


and go: 





1. (1950) 2 M.LJ. 936 412 (P.C.). 

a. (1915) I.L.R. 43 Cal. 504. 5 11 Moore’s Ind. App. 75. 

3. (1923) 44 M.L.J. 513- 6. 190 L.R. 30 LA. 139: LL.R. 30 
4 (rgoo) L.R. 361A. 71: LLR. gi All. Cal. 73 .G.). 
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“Their Loe ce? not mind that any such doctrine has been established ; and the argument 
appears to their Lordships to proceed upon error in confounding the division of the subject, to which 

e title is applied.” . . . But when the members of an undivid"d family agree among 
themselves with regard to  párticular property that it shall thenceforth be the subject of ownership 
in certain defined shares, then the character of undivided property and joint enjoyment is taken awa 
from the subject-matter so agreed to be dealt with; and in he estate each member has thencefo 
a definite and certain shares, which he may claim theright to receive and to enjoy in severalty 
although the property itself has not been actually severed and divided. 

x * * * * * * 


It is necessary to bear in mind the twofold application of the word ‘ division’. There may bea 
division of right, and there may be a division of property; and thus, after the execution of this instru- 
ment, there was a division of right in the whole property, although, in some portions, that division 
of right was not intended to be followed up by an actual partition by metes and bounds, that being 
postponed til some future time when it would be convenient to make that partition.” 


We have referred earlier to Atrabannessa Bibi v. Safatullah Mia}, which forms the 
starting point of the two lines of decisions, one holding that a partition amounts to 
transfer of property and the other taking the contrary view. In that decision, the 
‘question that arose was whether a benamidar could maintain a suit for partition of 
joint immoveable property. There the plaintiff took a conveyance in respect of 
an undivided share of joint family property and instituted a suit for partition and 
joined her vendor as pro forma defendant. The defence was that the conveyance 
was a fictitious transaction and that the plaintiff being only a nominal owner was 
not entitled to maintain the suit. This contention found favour with the trial 
Court and the suit was dismissed. The learned Judges in dealing with the question 
referred to the distinction between suits for lands and suits for money claims and to the 
line of cases which denied the right of the benamidar to maintain a suit for land. 
According to the learned Judges, the substantial question that arose before them 
was whether a suit for partition fell within the class of the suits for land, or within 
the class of suits for money; they observe : 


“In our opinion, a suit for partition of immovable property should, for our present purpose, 
be included in the same categery as a suit for possession of lands. The object of a suit for partition 
is to alter the form of enjoyment of joint property by the co-owners; or, as has sometimes been said, 
Partition signifies the surrender of a portion of a joint right in exchange for a similar right from the 
co-sharer. Partition is thus the division made between several persons, of joint land which belong 
to them as co-proprietors, so that each becomes the sole owner of the part which is allotted to him 3 
the essence of partition is that the property is transformed into estates in severalty and one of such 
estates is assigned to each of the former occupants for his sole use and as his sole property.” 


While one line of cases which held partition not to be a transfer rested its conclusion 
on one part of the above extract, the cases which held to the contrary relied upon 
the statement that the partition amounted to a surrender and exchange It seems 
to us that the principle derivable from the above passage is certainly not different 
in content from that laid down in the two Privy Council decisions to which we 
have made reference. 


__ Venkataramana Rao, J., in Sankaralingam Pillai v. Veluchami Pillai 4 in dealing 
with the rights of the adopted son to set aside an earlier partition observed : 


“Mr. Rajah Iyer contends that the partition must be put on the same footing as a valid alienation 
but I am not able to agree with his contention. Partition may no doubt in a sense be transfer but it is 
in substance an adjustment of the ownership of many persons in the joint family Property by assigning 
„particular portions of it to a sveral ownership. It cannot strictly be called an alienation of join 
amily property. 

To our minds, these observations do not lend any support to the contention of the 
respondent that a partition amounts to a transfer, 


_ This bet in a slightly different form came up for consideration in a Bench 
‘decisions of this Court in R.C. No. 49 of 1956. There, a father, the Kartha of 
joint family, purported to pool his self-acquired properties with the ancestral joint 
family property for subsequent division among the members of the coparcenary. 


ee a 


I. (1915) LL.R. 49 Cal. 504. 2.. (1942) 1 M.LJ. 119. 


II] MUTHUVEERAN CHETTY 2, GOVINDAN CHETTY (F.B.). (Srinivasan, f.). 479. 


The question arose whether there was.a transfer of assets within the meaning of 
section 16 (3) (a) (iv) of the Indian Income-tax Act. It was observed : i 


im-common........+. Severance in status with the resulting change in the nature of the ownership 
of the property is one of the incidents of a coparcenary. The property held by the coparcenary vests 
in the separated members as tenants-in-common afte: the severance in status. That result can be 
brought about the unilateral exercise of the violition of the separating member or members of 
thefamily. At that point of time, the property, which had up to then been impressed with the charac- 
ter of joint family or coparcenary property, becomes impressed with the character of property held 
in severalty by the tenants-in-common............ 
* * * * * 


“‘Coparcenery property ceasing to be joint family property of the coparceners on a division in 
status between them and becoming thereafter the property held in severalty by the divided members, 
and the property of a coparcener ceasing to be his and becoming the property of the coparcenary 
of which he continues to be a member are both incidents of a coparcenary governed by the 
Mitakshara School. Either can be brought about by the umilateral action of the coparcener 
concerned. Neither transaction amounts to a transfer of property from one juristic entity to 
another. A transfer is essentially a contract, a bilateral transaction. The transaction by which a 
property ceases to be the property of a coparcener and becomes impressed with the character of 
coparcenary property does not itself amount to a transfer. No transfer need precede the change. 


No transfer ensues either. ” 


It should thus follow that where a division in statuses brought into existence 
at a partition, such division, though it may be initiated by the unilateral volition 
of a member of the joint family, nevertheless alters the character of the possession 
of the family properties by members thereof, a result which is undoubtedly a 
consequence of the operation of the rules governing the coparcenary under the 
Mitakshara School of law. No transfer of property is involved thereby. ‘The con- 
clusion seems to us to be irresistible, that where a change in the character of 
possession brought about by such means, whether or not it is followed up by an 
actual division of the properties in metes and bounds, such a change is the result 
of an operation of law, and the interest acquired by the members of the family as a 
result of such a partition is brought about by operation of law and not otherwise. 


Amir Bibi v. Arokiam: dealt with the case of an oral award under which a 
hypothecation bond was allotted to the holder. The maintainability of the suit by 
the person to whom the hypothecation bond was allotted was attacked on the ground 
that even if the award was true, it was not followed up by the execution of a con- 
veyance. The learned Judges took it to be settled law that an award may be oral 
and that an oral award is as binding on the parties as a written award. They further 
proceeded to hold on the basis of earlier decisions that partitions were enforceable 
even in the absence of any writing or registration to evidence such a partition and 
that oral dedications of property to an idol were also valid and that 

“ the Transfer of Property Act is not exhaustive of all modes of transfer and if there is a transfer 
of Property which would not come within the special modes discussed in the Transfer of Property 
Act, the conditions as to writing and registration prescribed by the Act have no application. The 
mode of transfer by an award is not dealt with by the Transfer of Property Act. nsequently, the 
decision of the arbitrators by which they are said to have given the mortgage bond to the present 
plaintiff is enforceable between the pama; if there is an oral award. In this view also, plaintiff 
would acquire a title to sue upon the hypothecation bond.” : 

This decision would certainly support the conclusion that title could pass on 
foot of an oral award untrammelled by any of the requirements of the Transfer of 
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Property Act, that is to say, the transfer must necessarily be by operation of law. 
The case of an oral partition can in no wise be different. A case almost directly 
in point was decided by Pandrang Row, J., in Subbarayadu v. Subbarayadul. There 
as a result of an award, the suit promissory note was allotted to the plaintiff and 
actually delivered to him. The question arose whether the suit was maintainable 
in the absence of an assignment. The learned Judge said : 

“ The award which is relied by the plaintiff operated in any opinion as a transfer inter alia 
of the suit promissory note from defendant 2, the payee mentioned therein to the plaintif. . ..., 
There can be no doubt that the effect of the award, which allotted the suit promissory note am 
other things to the share of the plaintiff, was to transfer the property in the suit romissory note to the 


plaintiff , and the plaintiff is therefore entitled as the owner to maintain the sjuit on the promissory 
note. ” 


The learned Judge in coming to this conclusion did not consider it necessary 


to refer to any cases other than the one referred to earlier Amir Bibi v. Arokiam*, 
which dealt with the effect of an award. 


Though not directly in point, there is a decision of our High Court in Santhamma 

v. Neelamma*, where in dealing with the constitutionality of the Madras Aliyasanthana 

Act of 1949, the learned Judges had to determine the nature of a partition. After 
dealing with certain decisions the learned Judges held : 

“ This decision and the passage extracted above show that the ression ‘inheritance’ or 

* succession ’ as used in the Regulations and the other Parliamentary and Indian Enactments is not 

to be understood as confined to cases of a ‘Devolution’ in the strict sense of 2 passing of interest 


of property from the dead to the living but as comprehending also the adiustment of the rights and 
obligations that subsist between the parties governed by Hindu Law... 


k + * + * + 


“We might add that we do not also see any sufficient reason why in framing these Lists the 
Parliament should have thought fit to take away the law relating to partition in joint families from 
the jurisdiction of the Indian Legislatures. We, therefore, consider this argument. . . regarding 
the wide import of the expressions ‘ devolution ’ and ‘ succession ’ and as to the words being apt to 
cover partition in a Hindu family, well founded.” 

In the view expressed in these decisions, it follows that the law as laid down in 
kasa Goundan v. Arunachala Goundan‘, viz., that a partition among members of a 
joint Hindu family is a transfer to which the provisions of section 53 of the Transfer 
of Property Act will be applicable, is no longer good law. 


The last case to which we need refer is the decision of the Bombay High Court 
in Virappa v. Mahadeoappa’. In that case, also, a promissory note which was original- 
ly executed in favour of the son was allotted to the father on an arbitrator’s award 
and a decree which followed it. When the father sued upon the note making his 
son a defendant, it was held that the facts did not amount to an assignment by opera- 
tion of law. While the learned Judges conceded the position that there are three 
possible kinds of transfer conceivable, viz., by endorsement, by assignment as a 


choose in action and by operation of law, on the facts they appear to have held that 
the suit could not be maintained. They observe :— 


“The appellant cannot succeed on record, for the promissory note has not been encorsed in 

his favour, and it is not mentioned as going to his share in the award, and all there is to infer from 
that he is the eae is the acquiescence of his son, the payee, in the plaint, which clearly is not 
enough on any wiew of the law on the point.” 
Considering tne narrow ground on which the ultimate decision in this case was 
rested, it is not possible for us to accept this decision as an authority for the position 
that the transfer of the interest in the promissory note following an award at a parti- 
tion cannot amount to a transfer by operation of law, the more so in the light of 
other cases more directly in point to which we have earlier made reference. 


It accordingly follows that a partition in a joint Hindu family does not operate 
as transfer within the meaning of the Transfer of Property Act. Even apart from 
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the statutory position that section 1g0 of the Transfer of Property Act does not apply 
to negotiable instruments, if the assignment of a promissory note at a partition to 
a member of a joint family does not amount to a transfer by act of parties but by 
operation of Jaw, no document in writing in support of the assignment is required 
under section 130 of the Transfer of Property Act. Where property in a promissory 
note gets transferred by operation of law, the special modes of transfer envisaged in 
the Negotiable Instruments Act are not required, and a person to whom the pro- 
perty a the negotiable instruments stand so transferred is entitled to sue on the note 
as such. 
The reference is answered accordingly. 
Answered accordingly. 

: This case coming on for final hearing this day before the Hon’ble Mr. Justice 
Srinivasan after the expression of the opinion of the Full Bench, the Court delivered 
the following Judgment :— 

In view of the answer to the reference made to the Full Bench, the Judgment 
and Decree dismissing the suit have to be set aside. The suit is directed to be 
restored to file and disposed of on merits. 


No order as to costs here. 
V.S. —— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMAGHANDRA IYER. 


Jaya Sankar, Joint Trustee of Family Trust known as 
“ Subramania Chettiar ” Trust. beg Petitioner * 
v. 
Chandra Mouleeswara Chettiar n Respondent. 
„ Madras Court-fees and Suits Valuation Act (XIV of 1955)—Sections œ (a) and (d), 30 and 38—Appli- 
cability —Suit for a declaration of the plaintiff’s right to joint possession with the defendant as trustees—Valuation 
Sor purposes of court-fee. 

The provisions of sections 25 (a) and 30 of the Madras Court-fees and Suits Valuation Act will 
apply only to cases where the plaintiff seeks exclusive ion. Section 38 would apply only to 
cases where joint possession is sought as substantive relief and not as a consequential one. Where i 
joint possession is sought as a consequential relief there is no ific provision in the Act and it is 
the residuary provisions of section 25 (d) that would apply to such cases. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, East Thanjavur at Nagapattinam, dated goth 
August, 1960 and made in O.S. No. 19 of 1959. 


T. R. Ramachandran and K. Chandramouli, for Petitioner. 
K. S. Champakesa Iyengar and K. G. Srinivasan, for Respondent. 


G. Ramanujam for the Government Pleader (A. Alagiriswami) on notice from 
this Court. 


The Court made the following 


Orver :—This Civil Revision Petition arises from an order of the learned 
District Judge of East Tanjore at Nagapattinam in O.S. No. 19 of 1959 directing 
the plaintiff to value the relief relating to item 1 of plaint A Schedule under section 
go of the Court-fees Act on the basis of the market value of the property and pay 
the deficit Court-fee. The suit is one for a declaration that the plaintiff and the 
defendant are the joint trystees of a certain family private trust entitled to be in 
joint possession and management of the trust and its properties and for certain 
consequential reliefs. The material clause in respect of item 1, is contained in 
clause (c) of the prayer paragraph of the plaint. It is as follows : 


“ That the plaintiff is entitled to reside in the house item No. 1 herein described in the schedule 
of the properties as such trustee,” 
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“According to the plaintiff, one Subramaniam Chetty who had no issue created a 
trust in respect of the suit properties and under the deed of trust he and the defendant, 
his natural brother, would be entitled to be in joint possession of the trust properties 
and administer the same. Paragraph 3 of the plaint sets out the provisions of the 
will which created the trust. Paragraph 4 states that the testator also provided 
that the descendants of the plaintiff’s father should live in item 1 from generation to 
generation. It is clear from the plaint taken as a whole that the right to be in posses- 
sion of the property was only in the plaintiff’s capacity of a trustee. Ifthe averments 
in the plaint were to be accepted, it would show that item 1 would also form part 
of the trust. The mere fact that the trustees are allowed to be in occupation of 
one of the items of the trust properties cannot make that the item is not trust property. 
A provision made for the purpose of the trust, to enable the trustees to reside and 
to manage the trust cannot take the property out of the trust properties and vest it 
in the trustees as owners. From the plaint it is clear that the case of the plaintiff 
is that item No. 1 formed part of the trust properties and that in his capacity as 
trustee, he wanted joint possession of the property along with the other trustee, viz., 
the defendant. In his order, dated 12th August, 1960, the learned District Judge 
stated that according to the plaint, item 1 was not stated to be dedicated to the suit 
trust but that the parties should he held in possession of the same from generation 
to generation meaning thereby that ownership of the property was vested in them. 
I am unable to understand wherefrom the learned District Judge got the impression 
that the plaint stated that item 1 was distinct from the other trust properties. As 
I stated earlier the definite case in the plaint was that item 1 formed part of the trust 
and that the trustees should be in occupation of the same in their capacity as such. 
‘The plaintiff originally valued the plaint under section 28 of the Court-fees Act and 
paid a Court-fee of Rs. 200. The learned District Judge did not accept that valua- 
tion as correct. By his order, dated rath August,-1960, he held that section 28 of 
the Court-fees Act would not apply to the case and directed the plaintiff to revalue 
the plaint in regard to item 1 of the plaint schedule properties with reference to 
prayer (c) to which I have made reference earlier. Thereupon the plaintiff valued 
item 1 in accordance with the provisions of section 25 (d) of the Court-fees Act, 1955 
in a sum of Rs. 500 and paid the requisite Court-fee. The learned District Judge 
was not prepared to accept it as correct. By his order dated goth August, 1960, 
he held that section 25 (d) would not apply to the case which in his opinion should 
be governed by the provisions of section 30. He has therefore directed the plaintiff 
to value item 1 in accordance with its market value and pay the Court-fee thereon. 
It is the correctness of this order that is challenged in this Civil Revision Petition 
by the plaintiff. 


A reading of the plaint will show two things. (1) That all the properties in 
the suit are trust properties ; and (2) that the plaintiff is a joint trustee along with 
the defendant and he seeks a declaration and joint possession only in that capacity. 
There is no mention anywhere in the plaint of the plaintiff being entitled to posses- 
sion in any capacity other than that of a trustee or to exclusive possession indepen- 
dent of the joint trustee. The question then arises, what is that provision in the 
Court-fees Act which would apply to the present case. The learned District Judge 
has held that section 30 would govern the case. In my opinion that provision can- 
not apply, as the suits contemplated under that provision are suits for exclusive 
possession and not joint possession. Section 38 which speaks of valuation of reliefs 
as to joint possession will not also apply to the present case, that being confined to 
‘cases where joint possession is sought as substantive relief and not as in this case as 
.a consequential one. Mr. Ramanujam, appearing for the learned Government 
Pleader, has contended that section 25 (a) would apply. That provision relates 
to cases where the prayer is for a declaration and possession of the property to 
which the declaration relates. The possession contemplated under clause (a) 
would be exclusive possession. But that is not what the plaintiff seeks in the in- 
‘stant case. It is aly sine possession: that he seeks by way of consequential relief. 
In other words, what he seeks is to walk into the property without obliging the 
-defendant to walk out of it. The relief thus sought does not involve the ejectment 
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‘or eviction of the defendant. In my ‘opinion clause (a) of section 2 5 can be restric 
ted only to cases where the possession sought would be one involving an eviction 
of the person in possession. That provision therefore cannot apply to a case like the 
present where the kind of possession sought allows the defendant to continue in 
occupation. As there is no other provision in the Act which will apply to a case 
where joint possession is sought as a consequential relief, section 25, clause (d), 
which is the residuary clause, would govern the case. It would follow that the 
valuation adopted by the plaintiff under section 25 (d) is the proper one and that 
the order of the learned District Judge is incorrect. That order is set aside and the 
Civil Revision Petition is allowed. ‘There will be no order as to costs. 


R.M. ees Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice JAGADISAN. 


Manicka Goundar .. Appellant* 
| 
Arunachala Goundar and others e. Respondents. 


Hindu Women’s Right to Property Act (XVII of 1937), section 3 (2)—Nature of the interest taken by the 
widow under—Property passing by inheritance on tha death of the last surviving coparcensr—Inheritancs is subject 
to rights of females under the Act. 


K and N were members of an undivided Hindu coparcenary. N died on roth January, 1950 
leaving behind his widow. K died on rath January, 1950 unmarried leaving his sister. N’s widow 
sold the property to the plaintiff on 25th A t, 1950 and X”s sister sold the same to the defendant 
on 22nd Februay, 1951. On the question of the respective rights of parties 


Held : The interest of the widow which is defined under the Hindu Women’s Right to Property 
Act 1937 as the same interest which her deceased husband had, is not fixed or defined as on the date 
of the death of the husband, but is a fluctuating interest diminishing and augmenting by births and 
deaths in the family. The lan of section 3 (2) of the Act itself warrants such a conclusion. 
The widow steps into the shoes of her deceased husband who is not yet completely dead by reason 
of his fictional existence as a legal persona in the body of his wife. The interest of the deceased co- 
parcener itself was a fluctuating interest. The statute did not certainly confer a higher right on the 
widow than what her deceased husband himself had. The interest of the widow being a fluctuatin 
one, the extent of that right has to be determined only as on the date when she sues for partition an 
not as on the date of the death of her deceased husband. 

The death of the last surviving coparcener in a Hindu joint family lets in the law of inheritance 
and succession, if he died intestate. There can be no assing of property by survivorship to another 
coparcener, as the deceased was the last coparcener. But the person who inherits the property from 
the last coparcener can take it subject only to the rights of the female members of the family acquired 
under Act of 1937, before the death of such coparcener. The fluidity of the share of the female 
member can subsist only so long as there is scope for survivorship to operate that is so long as the 
coparcenary subsists. The female member is not a coparcener and she cannot therefore claim any 
property by right of survivorship. Once the coparcenary terminates by the death of the last sur- 
viving coparcener and his property passes on to another by inheritance, while the female member’s 
vested rights untler the Act are in no way defeated, sbe cannot prevent the operation of the law of 
inheritance and aspire to be placed in the position of the next heir of the last propositus. 


Appeal against the decree of the Court of the Subordinate Judge, Cuddalore, 
in Appeal Suit No. 175 of 1956, preferred against the Decree of the Court of the 
District Munsif of Tirukoilur in Original Suit No. 1 59 of 1952. 

S.R. Sadagopan, for Appellant. 

C.S. Rama Rao Sahib and T.S. Rama Rao, for Respondent. 


The Court delivered the following 

Jupement :—This Second Appeal has set a problem arising under the provisions 
of the Hindu Women’s Right to Property Act, 1937. 

The properties described in the C Schedule attached to the plaint in O.S. No. 
159 of 1952 on the file of the District Munsif’s Court, Tirukoilur, belonged to one 


*S.A. No. 1066 of 1958. 23rd i dear pi an > 
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Hanumaji Rao, he having got them as a reversioner of the estate of one Raghunatha 
Rao. Subbanna Rao, the third defendant in the suit, purchased the properties 
from Hanumaji Rao under the sale deed, Exhibit A-1, dated grd April, 1940. 
There were two brothers, Krishnamurthy Rao and Nagoji Rao. Nagoji Rao died 
on roth January, 1950 leaving behind his widow Kamala. Two days after the death 
of Nagoji Rao, his brother Krishnamurthy Rao, who was unmarried, also died. 
Nagoji’s widow, Kamala, sold the suit properties to the first defendant 
in the suit under Exhibit B-2, dated 25th August, 1950. Krishnamurthy 
Rao’s sister, Rukmani Ammal, the second defendant in the suit, sold the suit pro- 
perties to the plaintiff under Exhibit A-10 dated 22nd February, 1951. The third 
defendant who had purchased the properties from Hanumaji Rao and in whose 
‘name the apparent title to the properties stood also executed a release deed, Exhibit 
A-9, dated 5th March, 1951, in favour of the plaintiff. The plaintiff averred that the 
third defendant was not the real owner of the properties despite Exhibit A-1 stand- 
ing in his name, but that he was a benamidar for Krishnamurthy Rao, the brother 
of the said Nagoji Rao. Krishnamurthy Rao, having died, the plaintiff claimed, 
that his sister, the second defendant, was his next heir competent to convey the 
beneficial interest of Krishnamurthy Rao, in the suit properties. By way of abun- 
dant caution the plaintiff also obtained a release deed from the third defendant, the 
ostensible title holder. The plaintiff therefore prayed for declaration of title to the 
suit properties and for recovery of possession. 


The first defendant alone contested the suit, defendants 2 and 3 having re- 
mained ex parte. His case also was that the third defendant was not the real owner 
of the property, but was only a benamidar. But according to him the third defen- 
dant was not a benamidar for Krishnamurthy Rao alone but was a benamidar for 
both Krishnamurthy Rao and Nagoji Rao, who together constituted members of 
a Hindu undivided family. He contended that Nagoji Rao, havi died as 
an undivided coparcener entitled to a moiety of the suit roperties his widow, 
Kamala acquired rights under the Hindu Women’s Right to Property Act and that 
right, after the death of Krishnamurthy Rao, the other coparcener, became aug- 
mented into right in the entirety of the suit properties, and that was conveyed to 
him by her under Exhibit B-2. He therefore claimed that he was entitled to the 
whole of the property and that the plaintiff was not entitled to it, part or whole ; 


After the institution of the suit the plaintiff filed an application for amendment 
of the plaint praying for the alternative relief by way of partition and separate 
possession of a half share in the suit properties. The plaintiff’s case, therefore, was 
that either Krishnamurthy Rao was entitled to the whole of the suit properties or 
to at least a moiety if it were to be held that the other moiety belonged to his brother’s 
widow, Kamala. 


The learned District Munsif of Tirukoilur who tried the suit held that the 
third defendant was a benamidar for both the brothers, Nagoji and Krishnamurthy, 
who were members of a joint Hindu family and who continued to be so till their 
death. He held that the plaintiff did not acquire any interst in the suit properties 
under the conveyance in his favour from the sister of Krishnamurthy Rao as the 
widow of Nagoji Rao became entitled to the whole of the property by virtue of the 
operation of the Hindu Women’s Right to Property Act. ‘The suit was accordingly 
dismissed with costs. 


The plaintiff preferred an appeal, A.S. No. 175 of 1956, on the file of the Court 
of the Subordinate Judge of Cuddalore challenging the correctness of the decision 
of the trial Court. The learned Subordinate Judge concurred with the finding of 
the trial Court that the third defendant was a benamidar for the two brothers and 
that the plaintiff’s case that he was a benamidar for Krishnamurthy Rao alone 
was not true. But he disagreed with the trial Court and held that the plaintiff was 
entitled to a half share in the suit properties. He accordingly granted a prelimi- 
nary decree for partition, thereby entitling the plaintiff and the first defendant each 
to share the properties, equally amongst themselves. 
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This Second’ Appeal has been preferred by the first defendant who claims that 
the decree of the trial Court should be restored. There is no memorandum of 
cross objections by the plaintiff claiming that he should get a decree for recovery 
of possession of the entire suit properties. 

The concurrent finding of both the Courts below is that the brothers, Nagoji 
and Krishnamurthy, were members of an undivided Hindu family, and that the 
suit properties belonged to them as members of such family. That was the case 
set up by the first defendant in his written statement, and that finding is in his 
favour. The respondent-plaintiff has not challenged the correctness of that find- 
ing. The only point that arises for consideration is the extent or quantum of inte- 
rest which Nagoji’s widow, Kamala, held and possessed on the date of the alienation 
by her in favour of the first defendant under Exhibit B-2, dated 25th August, 1950.. 
On the date of the death of Kamala’s husband Nagoji, he had an undefined interest 
in the suit properties as a coparcener of a Hindu joint family. Krishnamurthy Rao 
survived his brother, Nagoji. But he did not and could not acquire the interests of his 
deceased brother by the operation of the rule of survivorship under the Hindu 
Law as Nagoji’s widow who became vested with rights under the Hindu Women’s 
Right to Property Act was a stumbling-block holding in abeyance the operation of 
such rule for the duration of her lifetime. The coparcenary interest of Nagoji 
in the suit properties devolved under the statute on his widow. Before the widow 
could enforce that statutory right and work it out by partition and severance of her 
share in the suit properties, the other coparcener was dead. Under those circums- 
tances the question is what is the extent of the interest in the suit properties of the 
widow of the pré-deceased coparcener, whether it should be confined only to a 
half share which undoubtedly her deceased husband had, or whether it should be 
taken to have been augmented to the fullest extent by reason of the death of the sur- 
viving coparcener as well. 

The Hindu Women’s Right to Property Act was on the Statute book from April, 
1937 for very nearly: two decades till it was repealed by the Hindu Succession Act 
of 1956. It has given rise to knotty legal problems of great complexity. Judicial 
commentaries on the enactment are many and varied. The difficulty in interpre- 
ting the statute is caused not merely by its language which is not simple and plain, 
but by its being a fragmentary legislation concerning an aspect of Hindu Law of 
Succession and Devolution of Property. Gajendragadkar, J., as he then was, of 
the Bombay High Court commented upon the Act as follows in Shkivappa Laxman v. 
Yellawa? ; 

“It is true that piece-meal legislation passed for removing obvious anomalies or making pressing 

ive changes in Hindu Law tends to lead to complications ; because it is sometimes difficult 
to reconcile the new provisions made by the Amending Acts with the rest of the structure of the Hindu 
Law. The effect of the provisions of section 3 on the constitution of the surviving family after the 
death of a coparcener is an illustration in point. The undivided Hindu family would now consist 
of coparceners and a female who has a share in the properties of the family. The right to property 
is conferred on the widow without giving her the status of a coparcener. This position is likely to 
raise some problems which may not admit of a logically consistent answer. The question as to how 
the deceased husband’s interest devolves upon his widow has given rise to conflicting views.” 

The relevant statutory provision which has to be construed is section 3, clause 
(2) of the Hindu Women’s Right to Property Act, 1937, which is as follows :— 


“ When a Hindu governed by any school of Hindu Law other than the Dayabhag school or by 
customary law dies having at the time of his death an interest in a Hindu joint family property, his 
widow shally subject to the provisions of sub-section (3), have in the property the same interest as he 


Section 3, clause (3) is ag follows :— 

‘* Any interest ing on a Hindu widow under the provisions of this section shall be the 
limited interest known as a Hindu Women’s estate, provided however that she shall have the same 
right of claiming partition as a male owner.” 

The Federal Court has held in Umayal Achi v. Lakshmi Achi?, that the property held 
bysa person.as the last surviving coparcener of a Hindu joint family cannot be re- 
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garded as separate property within the meaning of section 3(1) of the Act, though 
the expression ‘ separate property ’ may be an antethesis of three other expressions, 
viz., ancestral property; coparcenary property and joint family property. 


A few things emerging out of the interpretation of the Act are now well settled. 
The conferment of right to property in favour of certain female heirs under the Act, 
does not bring about a statutory severance in the undivided status of the members 
of the joint family. The female heir taking the property under the Act does not 
take it by the rule of survivorship, known to Hindu Law and operating between 
coparceners of a Hindu joint family. Nor does she take it by inheritance or succession. 
Such a mode of devolution of property though outside the concepts of Hindu Law 
has come to be recognised by reason of the statute. If it were to be held that the 
female heir takes by survivorship, it would implicitly make such heir a coparcener 
on a par with the male coparcener of the family. The Act however has not chosen 
to use language apt enough to make her a coparcener which she was not prior to 
the Act. If the taking of the property by the female heir were to be invested with 
the character of inheritance or succession, it would follow that the property succeeded 
to was the separate property of the deceased coparcener, which it cannot be in the 
view that the Act does not bring about a disruption of the joint family status. It is 
this difficulty which is not very different from being between Scylla and Charybdis 
that resulted in the Courts devising the formula of statutory devolution of property, 
and thereby adding a third category to the two existing modes of devolution of pro- 
perty under the Hindu Law. It is also well settled atleast so far as the decisions of 
this Court go that during the lifetime of the female heir entitled.to the benefits of 
the Act to the extent of the interest of that heir the operation of the rule of survi- 
vorship as between the male coparceners is suspen: and held in abeyance. If 
the heir happens to die without working out her rights the suspension is removed and 
survivorship commences to operate. This is based on the ground of legal fiction 
nai the body of the female heir, the widow, half the body of her deceased hus- 
band survives. 


I shall now refer to a few decisions of this Court with a view to state what has 
go far been authoritatively laid down in the matter of the interpretation of the Act. 
In Subba Rao v. Kishna Prasadam1, a widow, Ramabanamma filed a suit for partition 
against her father-in-law and the brothers of her deceased husband. She claimed 
one-fourth share in the joint family properties belonging to them under the Hindu 
Women’s Right to Pro Act. While the action was pending the plaintiff-widow 
died. Her minor daughter, Krishna Prasadam filed an application to be 
brought on record as the legal representative of her mother and prayed for 
relief to continue the suit. This application was resisted and the question for 
consideration was whether after the death of the widow the rights she had under the 
Act can be enforced or whether such rights were defeated by the operation of the 
rule of survivorship amongst other members of the family. At page 567 
Venkatarama Iyer, J., as he then was, summed up the legal position thus : 
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“ To sum up, section 3 (2) of the Act does not operate as severance of interest of the"deceased 
: cener ; the right which a widow gets under that section is not as heir of her deceased husband; 
it is a statutory right based on the recognition of the principle that a widow is the surviving half of 
her deceased husband; that the incidents of that right are those specified in the Act ; that such right 
is one personal to the widow and comes to an end on her death; that the estate which the widow takes 
under section 3 (2) does not, on her death, devolve on her husband’s heirs; and that the right of the 
coparceners to take by abil 9 is suspended as against the widow of a deceased coparcenerjand 
such right reasserts itself on her death.” 


In Parappa v. Nagammal*, a Full Bench of this Court considered the nature and inci- 
dents of rights created under the Act. At page 192, Subba Rao, J. as he then was 
observed as follows :— 


“The Act, therefore; has conferred a new right on the widow of-a deceased coparcener in modifi- 
-cation of the pre-existing law. Section g (2) of the Act does not bring about a severance of interest 
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` of the deceased coparcener. Certainly the widow is not raised to the status ofa coparcener, ene 
she continues to be a member of the joint Hindu family as she was before the Act. The jomt y 
would continue as before, subject only to her statu’ right. The Hindu conception that a widow 
is the surviving half of the deceased husband was in and a fiction was introduced, namely, that 
she continued the legal persona of the husband till partition. From the standpoint of the other male 
members of the joint family, the right to survivorship was suspended. The | effect of the fiction 
was that the right of the other members of the joint family would be worked out on the basis that 
the husband died on the date when the widow away. She would have during her lifetime 
all the powers which her husband had, save that her interest was limited to a widow’s interest. She 
could alienate her widow’s interest in her husband’s share ; she could even convey her absolute interest 
in the same for necessity or other binding purposes. She could ask for partition and separate posses- 
sion of her husband’s share. In case she asked for partition, her husband’s interest should be worked 
out having r to the circumstances obtaining in the on the date of partition. If she 
divided h from the other members of the family during her lifetime, on her demise the succession 
would be traced to her husband on the basis that the property was his separate property. If there 
was no severance, it would devolve by survivo to the other members of the joint Hindu family. 
This conception of the legal persona of the hus continuing to live in her steers clear of many of 
the anomalies and inconsistencies that otherwise would arise.” 
A question was raised whether the Full Bench decision referred to above was in any 
way inconsistent with the decision in Subba Rao v. Krishna Prasadam}, so as to hold 
that the later decision has been overruled. This necessitated a reference to another 
Full Bench, the decision in which is reported in Alamelu Ammal v. Chellammal?. 
The Full Bench held that the ruling in Subba Rao v. Krishna Prasadam}, was in no 
way affected by the Full Bench ruling in Parappa v. Nagamma*. This Full Bench 
however observed that the observation in the former Full Bench decision regarding 
succession to the interest of the widow after partition was merely obiter. The 
importance of the Full Bench decision in Parappa v. Nagamma®, so far as this case is 
concerned is the observation of Subba Rao, J. that in the working out of the hus- 
band’s interest by the widow in an action for partition the interest should be work- 
ed out having regard to the circumstances obtaining in the family on the date of 
partition. R 

It has been held in a number of decisions to a few of which a reference will now 
be made, that the interest of the widow, which is defined under the Act as the same 
interest which her deceased husband had, is not fixed or defined as on the date of 
the death of the husband, but is a fluctuating interest diminishing and augmenting 
by births and deaths in the family. There is sufficient warrant in the language of 
the statute itself for this view to be taken. The widow steps into the shoes of her 
deceased husband, who is not yet completely dead by reason of his fictional existence 
as a legal persona in the body of his wife. The interest of the deceased coparcener 
itself was a fluctuating interest which would abide by the varying fortunes of the 
family and the decrease and increase in the strength of the members of the family. 
The statute did not certainly confer a higher right on the widow than what her 
deceased husband himself had. 


In Mahadu Kashiba Vanekar v. Gajurabai Shankar Vavenkar*, the head-note sum- 
marises the legal position thus :— 


“ Under the Act the interest which a widow takes upon the death of her husband in her husband’s 
property is a fluctuating interest, it is liable to decrease by the number of coparceners in the family 
increasing by a birth or adoption. On the other hand it is capable of augmentation in case one of the 
coparceners, who was alive at the time of her husband’s death, dies subsequently. 


The interest which she takes is not a ted interest, separated, that is, from the interest of the 
other members of the family, who may, of course, be coparceners. Her interest is like the interest 
of her husband, an undivided interest in the joint family properties, and even though she is entitled 
to file a suit for partition, the interest does not get separated, at any rate until the suit for parition 
is filed by her. 

The family consequently continues to be a joint one till the widow files a suit or a separation of 
intérest is otherwise brought about.” 
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To the same effect is the decision of the Orissa High Court in Gangadhar v. Subhashini. * 
At page 137 the learned Chief Justice (Panigrahi, C.J.) observed as follows : 

The section provides that the widow shall have the ‘same interest as he himself had’ in that 
property at the time of his death. The interest is of a fluctuating character and is liable to be either 
reduced or augemented on the birth or death of a coparcener. If the husband of the widow had not 
sued for partition, his interest in the coparcenery property would be open to the risk of fluctuation. 
Can it be said that his widow gets a superior right under the Act. 

Can she insist upon the identical share which her husband would have had at the time of his 
death ? One of the incidents of a copäromiry property is that no coparcener can predicate what 
his share is at any definite point of time, unless he gets his share separated by partition. It would be 
anomalous to hold that a widow would be entitled to claim a definite share which her husband would 
not have. The inclination of my mind is to hold that the Act gives the widow just what her husband 
Had, namely, his undivided interest, subject to fluctuations, arising out of the varying fortunes of the 

y. 

With respect I agree with the view expressed by the Bombay and the Orissa High 
Courts in the decisions cited above. 

: Reference may be made to the decision of the Nagpur High Court in Rama- 
chandra v. Ramgopal*, which specifically decided that the share of a widow claiming 
partition under the Act has got to be determined only as on the date of the institution 
of the suit, and not as on the date of the death of the husband of the claimant. In 
that case one Ramachandra had an one-third share in certain joint family properties 
belonging to him and to his two brothers, Ramgopal and Madangopal. Rama- 
chandra had two sons, Trilokchand and Dwarakadas. Trilokchand died first in 
the year 1944 leaving behind his widow, Gitabai. Dwarakadas died next in 1947. 
In Ramachandra’s suit for partition, Gitabai was impleaded as a party, as she 
undoubtedly had a share as the widow of the predeceased son of Ramachandra. 
At the time when Gitabai’s husband died he had only an one-third share in the 
one-third of Ramachandra, that is an one-ninth share. On the date of the partition 
suit the other son of Ramachandra, Dwarakadas having died Gitabai could claim 
a half of one-third of Ramachandra, namely one-sixth. The question for considera- 
tion in that case was whether Gitabai was entitled to only one-ninth, or could she 
claim one-sixth. The Nagpur High Court decided that Gitabai’s interest was a 
fluctuating one and her share became augmented after the death of her husband 
by reason of the death of another coparcener. At page 231 their Lordships observed: 

“ Sub-section (3) confers upon her a right to obtain a partition whenever she chooses. In other 
words, the Act cally provides for the ascertainment and separate possession of the widow’s share 
at such time as she desires to have it ascertained and separated. Since the property continues to be 
joint family property, despite the fact of the widow taking the place of her husband after his death 
she is like any other member of the family, entitled to the joint enjoyment of every portion of that 
property in the same manner as the other members of the family. 


The question, therefore, of determining the extent of her share does not arise at the time of her 
husband’s death just as it does not arise in respect of the other members of the family. That question 
arises only when the right to claim a partition is exercised either by her or by some other member 
of the family. It is therefore that date which is the crucial one for determining the quantum of 
interest or the extent of her share.” G 
This decision was followed by a later decision of that Court reported in Tukaram v. 
Mst. Gangi’. The same view has been taken by a recent decision of the Andhra 
High Court in Lakshmi Perumalu v. Krishnavenamma'. 

I am of opinion that the language of section 3 (2) of the Act can only lead to that 
conclusion. The interest of the widow being a fluctuating one, the extent of that 
right has to be determined only as on the date when she sues for partition, and not as 
on the date of the death of her deceased husband. But the acceptance of this legal 
position cannot solve the problem arising in this case. 

There is a detailed and exhaustive consideration of the widow’s rights under 
the Act and her status qua the other members of the family in a decision of a Divi- 
‘sion Bench of this Court in Manorama Bai v. Rama Bai’. The following observa- 
tions from the judgment of Ramaswami, J. may be quoted : 
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“ The incidents of coparcenership can be conveniently summed up as every individual member 
having by virtue of being a coparcener, an interest in coparcenary property ; a righr to enforce parti- 
tion ; until partition takes place an unpredictable and fluctuating interest in the jot and undivided 
property possessed and enjoyed in common by the coparcenary, the interest being a fluctuating interest 
enlarged by deaths and diminished by the births in the family 3 right to be in joint possession and 
enjoyment of coparcenary property, reside and to be maintained in the family house ; and as a neces- 
sary corollary thereof, be bound by the alienations for benefit and necessity and the legitimate acts 
of management of the karta, 


There does not seem to be any justification for saying that the widow is not a pucca coparcener 
and at the best is a kucha one not entitled to the rights of survivorship at least (the last male preserve) 
as a coparcener as she has no right by birth.” . i 
This decision has taken a step further than the earlier decisions of this Court in 
equating the status of a widow to that of a male coparcener under the Hindu Law. 
It must be pointed out that the concept of a widow being a coparcener of the joint 
undivided ily as laid down in this decision is unique and is at variance not 
merely with the decisions of this Court including that of the Full Bench decision in 
Parappa v. Nagamma}, but with all the decisions of the other High Courts as well. 
In accordance with this decision the first defendant in this suit will be entitled 
to the entire property and the plaintiff has got to be non-suited. But the decision 
is in conflict with the decision of the Full Bench in Parappa v. Nagamma' and another 
decision of a Bench of this Court in A.S. No. 299 of 1950. . 


It is necessary to refer to a decision of the Orissa High Court in Kuluni Dei v. 
Jagabandhu Naik*, which expresses dissent from the decision of the Division Bench 
of this Court in Manorama Bai v. Rama Bi?. In that case there were two brothers, 
Bhagirathi and Balaram. Both the brothers died in the same month, Ocober- 
November, 1939 each with an interval of ten or twelve days, and Balaram died first. 
Balaram left behind his only heir, widow, Pitei. Pitei died sometime in April, 
1944. Bhagirathi’s widow was one Keluni defendant 1 in that action, and: his 
daughter was one Malathi, defendant 2. The suit wag instituted by the father’s 
brother of Balaram claiming himself to be the heir entitled to succeed to the interest 
of Balaram after the death of his widow Pitei. The question for consideration 
related only to Balaram’s interest, and the question was as to who was the preferen- 
tial heir, Balaram’s father’s brother or the surviving widow of i re namely,. 
Keluni. Their Lordships of the Orissa High Court held that B °3 interest 
which passed on to Pitei under the Hindu Women’s Right to Property Act, 1937, 
cannot pass in favour of Keluni by way of survivorship, and that the plaintiff namely 
Balaram’s father’s brother was the person entitled to succeed. Referring to the 
judgment of this Court in Manorama Bai v. Rama Bi’, their Lordships observed at 
page 5o : - 

“ We are not prepared to attach importance to this decision inasmuch as it being a Division 
Bench case, it goes beyond the decision of the Full Bench decision of the same High Court. It is to 
be noted, Ramaswami, J. who delivered the judgment in 1957 case, was also a party to the judgment 
of the Full Bench decision in the year 1954.” y 
At page 51 their Lordships summed up the conclusion in the following words : 

“The above considerations lead us to the position that after the death of Bhagirathi, the last 
coparcener, the coparcenary ceased to exist as hen widows Keluni and Malati cannot in any event 
be termed as arceners according to Hindu conception. Keluni and Pitei therefore possessed’ 
the properties of Bhagirathi and Balaram as tenants-in-common.” 

In A.S. No. 299 of 1950 Sesht Ammal alias Dharmambal v. Lakshmi Ammal,. on 
the file of this Court, the facts were that one Mathrubutham Iyer died on 13th May, 
1939 leaving behind his first wife, Lakshmi Ammal, a son by her, Ramamurthi, 
his second wife, Seshi Amnfal and a son by her also. Ramamurthi the first wife’s 
son became divided from his father during his lifteime. The father Mathrubutham 
and his son by the second wife remained undivided. The son by the second wife 
died on 23rd December, 1939. The first wife Lakshmi filed the suit out of which 
the appeal arose for partition and separate possession of a half share in the non 
agricultural properties of her late husband. The co-widow pleaded that the first 





1. (1954) 1 M.L.J. 250 : L.L.R. (1954) Mad. 2. AIR. 1958 Orissa 47. 
183 (F.B.) g. ALR. 1957 Mad. g 
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wife will be entitled to only a quarter share. Her contention was that her son 
survived her husband and that he was the sole surviving coparcener of the family 
entitled to the property subject to the half share which the two widows, his mother 
and step-mother, might have together obtained and that on his death the pro- 

was inherited by her as his heir subject to the same right. This contention 
was upheld by this Court. The first wife who sued for partition was held entitled 
only to a quarter share. Panchapakesa Ayyar, J., observed as follows : 

“To say that the plaintiff and the first defendant would be entitled to take a half share each, 
ignoring the birth and death of the male child of the first defendant, and the effect of his being the 
sole surviving coparcener and the last full male holder, would be running against the authority of 
Hindu Law.’ 

I respectfully with this observation. The death of the last surviving 
coparcener in a Hindu joint family lets in the law of inheritance and succession, if 
he died intestate. ‘There can be no passing of property by survivorship to another 
coparcener, as the deceased was the last coparcener. But the person who inherits 
the property from the last coparcener can take it subject only to the 
rights of the female members of the family acquired under the Hindu Women’s 
Right to Property Act, 1937, before the death of such coparcener. The fluidity 
of the share of the female member can subsist only so long as there is scope for 
survivorship to operate that is solong as the coparcenary subsists. The female 
member is not a coparcener and she cannot therefore claim any property by right of 
survivorship. Once the coparcenary terminates by the death of the last surviving 
coparcener, and his property passes on to another by inheritance, while the female 
member’s vested rights under the Act are in no way defeated, she cannot prevent 
the operation of the law of inheritance and aspire to be placed in the position of the 
next heir of the last propositus. 

In my judgment, the plaintiff as the alienee from the heir of Krishnamurthy 
Rao is entitled to the suit properties subject to half share of Kamala under the Hindu 
Women’s Right to Property Act, 1937, now got by the first defendant. 


. The judgment and decree of the learned Subordinate Judge are correct. The 
Second- Appeal fails and is dismissed with costs. Leave granted. 
VS. ° —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Y : PRESENT :—MR. JUSTICE SRINIVASAN. 
Allapichai Rowther .. Appellani* 


D. 
Shree Chokkanathaswami Temple through its Hereditar 
- Trustee and Poojari Sri Subramania Bhattar .. Respondent. 


Madras Estates (Supplementary) Act (XXX of 1956), Section 1o—If operates as a bar to the determinatio. 
of the question whether the suit lands constitute an estate, or part of an estate by the Cioil Court. S 


The bar of jurisdiction contemplased by Section 10 of Madras Estates (Supplementary) Act 
(XXX of 1956), was not intended to be operative beyond the period when the Tribunal could be 
properly se: of the matter. Since it has been established that in this case resort to the Tribunal 
is out of the question, the Civil Court is competent to determine the question whether the suit lands 


constitute an estate or part of an estate. 


Appeal ‘against the order of the Court of the Subordinate Judge of Sivaganga, 


dated 14th September, 1959 and made in Appeal Suit,No. 31 of 1959 preferred 
against ‘the decree of the Court of the District Munsif of Manamadurai, dated 29th 


January, 1959 and passed in O.S. No. 13 of 1958. 
A . Sundaram Ayyar and P. Balasubramanian, for Appellant. 
R. Kesava Aiyangar, for Respondent. 





* O.M.A. No. 255 of 1959. ( pce tear 1960. 
11th Bhadra, 1882, Saka) 
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The Court delivered the following 


Jupement.—The respondent as plaintiff sued for a declaration of its title to 
half the produce in the suit lands a also to recover the value of the produce for 
faslis 1366 and 1367. The claim was based on the ground that the plaintiff temple 
was entitled to the lands as manibam. The contention of the defendant-petitioner 
was that the suit lands are lands in which the defendant has kudiwaram interest 
and that the Civil Court has no jurisdiction to try the suit. Upon these contentions 
issues were raised whether the suit lands are in an estate and whether Act XXX of 
1956 is a bar to the plaintiff setting up that the suit lands are not in an estate. 
Though it is not quite clear from the issues, the principal point dealt with by the 
trial Court (District Munsif’s Court, Manamadurai) was whether the civil Cour. 
had no jurisdiction to determine whether the suit lands are or are not in an estate. 
The learned District Munsif came to the conclusion that by reason of section 10 
of Act XXX of 1956 the question whether the suit lands constitute an estate or 
part of an estate is not within the jurisdiction of the civil Court to determine. He 
accordingly dismissed the suit. 


An appeal was taken by the plaintiff. The learned Subordinate Judge of 
Sivaganga examined the position and came to the conclusion that the civil Court’s 
-jurisdiction was not barred in so far as the determination of the question was 
incidental to the granting of the other reliefs. The decree of the learned District 
Munsif was set aside and the suit was remanded for fresh disposal. It is against 
this order that the present Civil Miscessllaneous Appeal has been filed. 


The only question that arises is whether section 10 of Act XXX of 1956 
operates as a bar to the determination of this question by the civil Court. 


Act XXX of 1956 was passed with the object of “ providing for the determina- 
tion of questions whether any non-ryotwari area in the State of Madras is or is not 
an estate.” Under section 5 certain Tribunals were constituted for the purpose of 
the Act and section 3 provided that any person interested may make an applica- 
tion to the Tribunal for a declaration that the area specified in the application is or 
is not an estate or part of an estate as defined in section 3, clause (2) of the Estates 
Land Act, or that it is or is not an inam estate as defined in section 2, clause (7) of 
the Abolition Act. Sub-section (2) of section 3 prescribes a period of limitation 
of three months from the date on which the Act came into force or three months 
from the date of publication of the order under section 3, sub-section (2) of the Rent 
Reduction Act, or of the notification under section 1, sub-section (4), of the Aboli- 
tion Act whichever of the dates aforesaid was the latest, within which an applica~ 
tion could be made by a person interested. Under sub-section (3) the Tribunal was 
granted the power to allow further time not exceeding three months for making 
the application. It is common ground that in so far as these lands are concerned 
no application had been made by any party interested within the period specified. 
Section 4 gave a special period of limitation to the Government. Under this sec- 
tion the Government could file an application either to the appropriate Tribunal 
or to the Special Appellate Tribunal constituted under section 7 of the Act within 
one year from the date on which this Act comes into force against a decision of any 
Court or of a Settlement Officer or Tribunal constituted under the Abolition Act. 
It would appear from these provisions that even if a civil Court had in the 
exercise of its jurisdiction before the coming into force of this Act or the other 
connected Acts given a finding as to the nature of any area, that is, whether it is or 
is not an estate or part of an estate, or is or is not an inam estate, such a finding could 
be challenged by the Government within one year from the date of coming into 
force of Act XXX of 1956. It is again common ground that in earlier suits between 
the parties this question had been determined in a particular way by the civil Court 
at a time when it had unquestioned jurisdiction to decide that question. It is not 
denied that these decisions were not challenged by the Government under section 4 
of the Act. It is again conceded that after the expiry of the period specified in sec- 
tion 3 of the Act, which period has in fact expired, no person could approach the 
Tribunal for a determination of this question. The Tribunal even if it continues 
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to exist for the performance of any of the other functions under this Act would no 
longer be competent to determine this question for the simple reason that beyond 
the total period of six months provided by section 3, sub-sections (2) and (3), an 
application to the Tribunal for the determination of such questions would be 
incompetent. 


_ The present position may briefly be sfated to be thus. Before the passing of 
this Act or the relevant Acts by which the determination of such questions were 
otherwise provided for, the Civil Court had undeniable jurisdiction to deal with such 
a question. On the passing of this Act*the Tribunal acquired the exclusive juris- 
diction to deal with this question on application made to it within a specified time 
from the passing of the Act. Any decisions made earlier by a competent Court or 

-a Settlement Officer or a Tribunal under the Abolition Act could be questioned by 
the Government within the period of one year from the date of the passing of the 
Act, failing which such earlier decisions would continue to be in force. The question 
is whether, under these circumstances, where the question had not been 
decided by the Tribunal constituted under this Act within the period specified in 

- the section and the Tribunal is incompetent to entertain an application for a 
decision of that question, the jurisdiction of the Civil Court stands ousted for all 
time. 

It has been argued on behalf of the appellant-defendant, who objects to the 
‘order of remand made.by the learned Sabora Judge directing the lower Court 
to try the suit afresh (holding that under the circumstances of the case this is a suit 
which comprises within its scope reliefs which only a civil Court is competent to 
grant and the question of the nature of the lands is incidental to the granting of this 
relief), that the decisions of this Court have held that the bar under section 10 
of the Act is absolute, and that at the best it could only be regarded 
-as a lacuna present in the Act which it is not the function of this Court to cure. 
According to the appellant it is true that the determination of this question by the 
‘Fribunal is impossible for the reason that the Tribunal would not have jurisdiction 
to entertain an application made in that behalf beyond the period of limitation 
prescribed by section 3. Tt is also true that this is not a case which would be gover- 
ned by section 11 of the Act which deals with transitory provisions to cover all suits, 
appeals or other proceedings pending at the commencement of the Act before any 
Court or Tribunal or Settlement Officer, and which requires that such suits, appeals 
or other proceedings (other than those pending before the High Court) should stand 
transferred to the appropriate Tribunal for the determination of the question re- 
lating to the nature of the land. But nevertheless it is claimed that section 10 niakes 
the bar to the civil Court’s jurisdiction absolute. It would accordingly mean that 
this question about the nature of the land whether it is an estate, or not, or whether 
it is an inam estate or not cannot be tried by the Tribunal or even by the’ civil Court. 
It is argued that the Legislature failéd to provide for a situation like the one which 
has arisen in the present case and that there is a lacuna in the Act which cannot 
be overcome. 


‘In Bhaskaran v. Sellappa Goundant, the question arose whether under section 11 
(1) of Act XXX of 1956, the civil Court should transfer a suit to the Tribunal in 
which the determination of the question is only incidental to the granting of other 
reliefs which could only be granted by the civil Court. The learned Judge held that 
the terms of this provision could not be read so as to justify a transfer of suits where 
the reliefs prayed in the suits could not be granted by the Tribunal and the section 
also contained no provision whereby after the determination of the particular ques- 
tion by the Tribunal the suits were to be brought back to the civil Court for decision 
of other issues in the suit. The view of the learned Judge was that notwithstanding 
that an issue whether a village was an estate or not within the meaning of the 
Madras Estates Land Act was raised in the suit and there was a special provision 
under section 11 of the Act whereby a pending suit of that nature had to be 


eee 
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transferred to the Tribunal for the determination of that question, such a transfer 
was not warranted where other issues in the suit which only the civil Court could 
deal with. This decision was considered by a Division Bench of this Court in 
Hartharamuthu Pillai v. Rani Subbulakshmi Nachiar!. The question that was princi- 
pally considered by the Bench was as to the scope and effect of section 11 of the Act. 
It was held that the wording of section 11 is so comprehensive that all proceedings 
‘in which such questions arose for determination shall be transferred to the appropriate 
Tribunal for the determination of such questions, and the jurisdiction of the tribu- 
nal is not restricted only to cases involving implementation of the Madras Estates 
Land (Reduction of Rent), Act, 1947, or the Madras Estates Land (Abolition and’ 
Conversion into Ryotwari) Act, 1948. The learned Judges observed that while 
it was true that there is no provsion in any of the three Acts that would enable the 
Tribunal to dispose of the suit and there was also no express provision in section 11 
for enabling suits to be re-transferred to the file of the civil Courts from that of the 
‘Tribunals, the transfer of the suits to the Tribunal was only for a very limited pur- 
pose, viz., the determination of the question whether any particular area is or was 
san estate, or whether it is or was an inam estate. It was observed : 

“ It will be noted that express words are used to oust the jnrisdiction of every Court other 
than the Tribunals constituted under section 5 or the Special Appellate Tribunal constituted 
under section 7, when these two questions arise for determination, Section 10 specifically provides 
that no civil or revenue Court and no Tribunal constituted under any other law shall have 
jurisdiction to decide the questions. Section 11 provides that all proceedings in which this 
question arose except those pending in the High Court shall be transferred to the appropriate 
‘Tribunal for the determination of the questions. The words are so comprehensive that it would 
not be right to say that the jurisdiction of the Tribunal would arise only in those cases where 


efforts are made to implement the provisions either of the Rent Reduction Act or of the Abolition 
Act.” ' 


Tt will be noticed that the above decision really proceeded to explain the scope and’ 
effect of section 11 and the more general question as to the extent to which the 
jurisdiction of the civil Court stood ousted in citcumstances ds in the present case did 
not arise for consideration. It is no doubt true that section 10 purports to take away’ 
the power of the civil Court to determine such a question. But it seems to me that 
this provision has to be read in the light of the other provisions of the Act. The 
Act itself was for the purpose of providing for the determination of such questions. 
As has been made obvious by what I have said earlier, the position is that the Tri- 
bunal is incompetent to adjudicate upon an application calling for a determination 
of this question. The transitory provisions provided in section 11 cannot operate 
in the case of suits in which this question is raised and which suits were not pending 
on the date of.the commencement of the Act. The .normal rule being that a civil 
Court has jurisdiction unless it is expressly deprived of it the absence of any other 
Tribunal which can adjudicate upon that question seems to me to léad to the ‘con- 
clusion that the jurisdiction of the civil Court which was taken away by section ro 
of the Act must be regarded as barred only during such period as the Tribunal or 
other authority appointed under this or any other Act was competent to deal with 
this question. the argument that there is lacuna in the Act is to be accepted, it 
would mean that the party cannot approach the Tribunal ; nor can the civil Court 
have jurisdiction ; and if the determination of this question is necessary for the 
purpose of disposal of the suit before the civil Court, I fail to see in what manner 
the civil Court can discharge its functions. A lacuna, to my mind, should not be 
easily inferred, unless the enactment taken as a whole, must necessarily lead to that 
result. ‘The conclusion is to my mind irresistible that the bar of jurisdiction con- 
templated by section 10 of theAct was not intended to be operative beyond the period 
when the Tribunal could be properly seized of the matter. Since it has been 
established that in this case resort to the Tribunal is out of the question, the civil 
Court is competent to determine this question. 


It is not necessary for me to go into the question whether the earlier decisions 
operate as res judicata. That is a matter which will be gone into by the trial Court. 
The order of remand was rightly made and this appeal is dismissed with costs. 


K.L.B. — Appeal dismissed. 
Lı. (1960) 1 M.L.J. 232. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GANAPATIA PILLAI AND Mr. Justice VENKATADRI. 
A.R. Sivaramakrishna Chettiar (Debtor) .. Petitioner* 


_ Banking Companies Act (X of 1949) as amended by Act LIII of 1953, sections 45-A and 45-B—Scops— 
Claims in respect of banking companies in liquidation—Adjudication as insolvent of a debtor of the Company— 
Whether within the jurisdiction of the High Court under section 45-B. 

A question relating to the insolvency of a debtor of a banking company in liquidation does not 
relate to the winding up of that company and so falls outside the purview of section 45-B of the Act. 


_ The word ‘ Claim’ should be construed in a restricted sense with reference to the context in 
which it occurs in section 45-B. It is an accepted principle of interpretation that every general term 
Occurring in a statute should be construed with reference to its context. 


The mere possibility of the debt due to a banking company in liquidation being reduced by the 
adjudication of the debtor as an insolvent would not render the proceeding for adjudication of the 
debtor a claim against the Bank or a claim relating to the winding up of the Bank. 


In the classification in section 45-B of the Act of the four proceedings which would be within the 
exclusive jurisdiction of the High Court engaged in the winding up of a banking company, theTfirst 
two catagories come under claims made by or against a banking company in liquidation. ‘The third 
category relates to cases of priority arising during the winding up proceedings. The last category 
relates to questions whether of law or of fact which relate to or arise in the course of a winding up of a 
banking company. The only permissible course of construction of the last class is to read in Juxta- 
position with’the three other preceding classes of cases. Though the expression “‘ question”of law 
or fact which may relate to the winding up of a banking company ” is very wide in its signification it 
must be understood with reference to its local colour or context. Read in this manner the question 
of law or fact which could be said to relate to the winding up of a banking company must be a question 
in the"nature of a claim made by or against a Bank or in the nature of a priority arising during the 
course of winding up or related to’the winding up proceedings as affecting any of the assets held by 
the Banking company in liquidation. 

The question whether the leave of the judge would be necessary for prosecuting the insolvency 
proceedings before the subordinage judge was left undecided. 


Shenoy v. Raghunath, 1.L.R. (1959) Mad. 715 approved. 


ia ee of section 45-B in Thangiah v. Hanuman Bank Ltd., A.I.R. 1958 Mad. 403 
issented. 


Insolvency petition by the debtor abovenamed came on for a decision on the 
question turning upon the construction of section 45-B of the Banking Companies 
Act. 


C. Vasudevan and T. V. Srinivasan, Advocates for the debtor-petitioner. 
The Official Assignee of Madras in person." 


The Order of the Court was delivered by 


Ganapatia Pillai, 7.—This is a debtor’s Insolvency Petition under sections 10, 14 
and 15 of the Presidency Towns Insolvency Act for adjudication of the applicant. 
When the proceeding originally came up before the Master he passed an order direc- 
ting the matter to be placed before the Insolvency Judge since the question of juris- 
diction of the High Court to entertain the application was ad by the Official 
Assisgnee which is not settled by any authoritative decision of this Court. When the 
matter came up before the insolvency Judge (one of us) it was found that there was a 
confilict between the view taken by Ramaswami, J., in Thangiah v. Hanuman Bank’, 
: following certain decisions of the Orissa High Court dnd the view taken by Rama- 
chandra Iyer, J., in Shenoy v. Raghunath®, regarding the scope and effect of sections 
45-A and 45-B of the Indian Banking Companies Act as amended in 1953 (herein- 
after referred to as the Act). Thereupon at the instance of one of us this petition has 
been referred to this Bench. 


* I.P. No. 10 of 1981. 14th April, 1961. 
P (24th Chaitra, Be, ska) : 
1. ALR. 1958 Mad. 403. 2, J.L.R. (1959) Mad. 715. 3 
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The petitioner was carrying on a business in Dindigul which failed and a 
creditor of the petitioner obtained a decree for money against the petitioner and 
got him arrested in execution of that decree. Thereupon the petitioner filed 
LP. No. 5 of 1959 in the Court of the Subordinate Judge, Dindigul. 


One of the creditors of the petitioner is the Kannika Bank Limited, Dindigul, 
which is under liquidation by order of this Court. The Official Liquidator of the 
Kannika Bank raised an objection before the Subordinate Judge of Dindigul to the 
maintainability of the ee petition and the Subordinate Judge held that the 
insolvency proceeding could not be commenced without the leave of this Gourt 
which had charge of the winding up proceedings of the Kannika Bank and dismissed 
the insolvency petition. Thereupon the petitioner filed C.M.A. No. 45 of 1950 in 
the District Court, Madurai, against that order and that Gourt also dismissd the 
appeal relying upon the decision of Ramaswami, J. in Thangiah v. Hanuman Bank}. 
Against the order of the District Court a C.M.S.A. has been filed by the petitioner 
in this Court. He has also filed an application on the Original Side of this Court 
asking leave of the Company Judge to institute the insolvency proceedings in the 
Court of the Subordinate Judge at Dindigul. : 


We are not now concerned with the application for leave for instituting the 
insolvency proceeding in the Court of the Subordinate Judge, Dindigul, which will 
be heard and disposed of by the Company Judge. It was the Official Assignee 
who raised before the Master and before one of us sitting as Insolvency Judge 
the question whether the High Court on the Insolvency Side had Jurisdicion to 
entertain this application. 

It is common ground that but for the winding up of the Kannika Bank by an 
order of this Court the insolvency Court having jurisdiction to entertain this 
debtor’s petition would be the Court of the Subordinate Judge, Dindigul, where the 
insolvent was carrying on business and where most of his assets are located. 
Mr, Vasudevan for the petitioner contends that the Court of the Subordinate Judge 
of Dindigul has lost jurisdiction to entertain this application by reason of the 
provisions of sections 45-A and 45-B of the Act. 


Before we deal with the argument addressed to us which indeed covered a wide 
field it may be necessary to state that we are not called upon to decide in an abstract 
manner what all proceedings are covered by section 45-B which gives exclusive juris- 
diction to the High Court as the Company Court to entertain and decide claims by 
and against a Banking Company in liquidation. The short question for our deter- 
mination is whether by reason of the provisions of sections 45-A and 45-B of the Act 
the jurisdiction of the Subordinate ude of Dindigul which would be the Insolvency 
Court having jurisdiction under the Provincial Insolvency Act, if it applied to this 
case, is taken away and such jurisdiction is vested in this Court. By the Amending 
Act of 1950 Part III-A containing sections 45-A to 45-H was first inserted in the 
Banking Companies Act, 1949. By the Amending Act of 1953 that Part was enlarged 
and re-cast and the present provisions of sections 45-A to 45-X were introduced into 
the Act. Sections 45-A and 45-B, as amended in 1953 read thus : 

“45-A. Part LI-A to override other laws.—The provisions of this Part and the rules made there- 
under shall have effect notwithstanding anything inconsistent therewith contained in the Companies 
Act, 1956 (I of 1956) or the Code of Civil Procedure, 1908 (Act V of 1908) or the Code of Criminal 
Procedure, 1898 (Act V of 1898) or any other law for the time being in force or any instrument having 
effect by virtue of any such law ; but the provisions any mia law or instrument in so far as the same 
are not varied by, or inconsistent with, the provisions of this Part or rules made thereunder shall apply 
to all proceedings under this Part. , á 

“ 45-B Power of High Court to decids all claims in respect of banking companies.~The High Court 
shall, save as otherwise expressly provided in section 45-G, have exclusive jurisdiction to entertain and 
decide any claim made by or against a banking Company which is being wound up (including claims 
by or against any of its branches in India) or any application made under section 391 of the Companies 
Act 1956 (I of 1956) by or in respect of a banking company or any question of priorities or any other 
question whatsoever, whether of law or fact which may relate to or arise in the course of the winding 
up of a banking company, whether such claim or question has arisen or arises or such application 
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has been made or is made before or after the date of the order or the winding up of the banking Com- 
pany or before or after the commencement of the Banking Companies (Amendment) Act, 1953. ” 


It is unnecessary to refer to old sections 45-A and 45-B of the Amending Act of 
1950 as the new- sections 45-A and 45-B have taken their place and they alone apply 
to this case. An analysis of the two sections yields the following result : exclusive 
jurisdiction is given to the High Court (the Court winding up the banking company to 
entertain and decide (a) any claim made by a banking company which is being 
wound up, (b) any claim against such a banking company, (c) any question of 
priorities-arising in the course of winding up of such company, and (d4) any other 
question of law or fact which may relate to or arise in the course of the winding up of 
such company. 

- Mr. Vasudevan, counsel for the petitioner, confined his arguments to the last 
clause in the above analysis and contended that this proceeding, viz., the insolvency 
petition filed by the debtor though it did not arise in the course of the winding up of 
the banking company at least related to the winding up of such company. That is 
the narrow compass within which we have to decide the question arising in this case. 


Mr. Vasudevan referred to the history of the various amendments of the Act for 
pointing out the purpose for which the Amending Act of 1953 was enacted. He relied 
on the following passage in the Statement of Objects and Reasons : 

“Experience of the liquidation of a large number of banks that fell during the post-war and post- 

tition period disclosed that the procedure for the liquidation of joint stock companies was totall 
inadequate for the liquidation of banking companies in a manner satisfactory to the depositors. K 
bank a far 1 r number of debtors than a joint stock company.of a comparable size and the 
necessity to pursue legal proceedings against each debtor quite frequently in different Courts involved 
considerable expenditure and immense delay. In order to remove such difficulties the Banking 
Companies Act was amended in 1950. 

The law thus amended, however, did not go far enough and complaints continued to be received 
about the distress to the depositors. ‘The Committee was therefore appointed in July, 1950 to examine 
the difficulties and defects if the existing liquidation proceedings aad to recommend changes in law, 
procedure and machinery in order to facilitate the speedy disposal of proceedings in liquidation. ” 

He stressed that the Amending Act of 1953 was therefore intended to prevent 
considerable expense and immense delay involved in the Official Liquidator being 
compelled to pursue legal „proceedings against debtors of banking companies in 
various Courts and to facilitate speedy disposal of proceedings-in liquidation. 


It is of course manifest that in giving exclusive jurisdiction to the High Court 
under section 45-B the object was not only speedy disposal of the liquidation proceed- 
ing but also to avoid recourse to a multiplicity of Courts. Giving due weight to these 
objects of the enactment we are not satisfied that in interpreting the language of 
section 45-B we are compelled to hold that an application for adjudication in insol- 
vency by a debtor of a banking company in liquidation should come up before the 
liquidation Court. i 


For our present purpose section 45-B may be condensed to read as follows : 
« 'The High Court shall have exclusive jurisdiction to entertain and decide any claim whlch 


may relate to the winding up of a banking company”. 

The claim to be adjudged insolvent by a debtor of .a banking company 
Mr. Vasudevan argued, related to the winding up of the company because it 
affected the speedy realisation of the debt due to the banking company in liquidation 
and also the amount which may be realisable from that debtor. Mr. Vasudevan 
relied on some decisions which have interpreted the phrase. ‘‘any other question 
whatever, whether of law or fact which may relate to” a winding up of a 
banking company occurring in section 45-B. In Jadunath v. Bank of Calcutta}, 
a Special Bench of the Calcutta High Court had to consider the question 
whether a suit filed against a banking company under liquidation for partition of 
certain immovable properties could be proceeded against in the Court in which 
the suit had been originally instituted, or the High Court alone had jurisdiction 
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to proceed further with that suit after the order for winding up of the company had 
been made. For that purpose the Court had to consider the language of section ri of 
the Banking Companies Act of 1949’ as it originally stood and which has now been 
replaced by section 45-C in Part “III-A as introduced by thé Ametiding Act of 
1953. By reading section 11 along with sections 45-A and 45-B as they stood before 
the amendment in 1953 the Court posed the question for consideratioii thus : whether 
the proceeding in question has arisen out of or arises in the course of the winding up of 
the ing company. The Court assumed that the partition suit had not afisen 
out of the winding up but held that it arose in the course of the winding up. In coming 
to this conclusion the Court thought that the phrase “in the course of ” means during 
the winding up. The reason given by the Court for holding that the partition suit 
must be deemed to have arisen in the course of the winding up was thatit became nec- 
essary to make the liquidator a party to that proceeding. Following up this line of 
reasoning the Court laid down the test in such cases to be ‘that if at any stage of a 
proceeding the liquidator becomes a party to it, it arises in the course of the winding, 
up. Mr. Vasudevan urged upon us that this test should be adopted in the presetit 
case also and since in the insolvency proceeding the liquidator should be made a 
party as one of the creditors of the insolvent, the proceeding should be deemed to’ 
arise in the course of the winding up, or at least should be deemed torrelate to the 


wirfding up of the banking company. 


Before considering whether the test propounded by the Bench applies here we 
must make the comment that the authority of the ruling in the decision may not 
apply to this case because admittedly the insolvency proceeding here does not arise 
in the course of the liquidation proceeding. But, even granting that the test laid 
down in the abovementioned case would apply here, we have to see how far that 
test would be valid in the different context with which we are faced. The suit in the 
above decision was in respect of a property which was held by the bank as owner. 
Any claim made against that property inthe handsof the bank under li uidation 
would be certainly a claim against the company. Obviously that would ll under 
the second class provided by section, 45-B out of four classes of cases indicated in a 
prior portion of our judgment. -On, that ground alone the test propounded in thé 
above decision cannot be held applicable to the present case. 


Ramachandra Iyer, J., had to deal with a similar question in a different con- 
text in Shenoy v. Raghunath!, Counsel who appeared in that case relied upon a num- 
ber of decisions for the contention that proceedings unconnected with the winding 
up would still come within the ambit of the exclusive jurisdiction conferred upon the 
High Court under section 45-B and all these decisions have been relied on by Mr. 
Vasudevan in his argument before us. They are Dhirendra Chandra Pal v. Associated 
Bank of Tripura, Lid.*; Shri Ram Narain v. The Simla Banking and Industrial Company, 
Lid.*; Discount Bank of Indiav. Triloki_ Nath*, Gurbinder Singh v. Munshi Ram. 
As is pointed out by Ramachandra Iyer, J., Dhirendra Chandra Pal v. Associated Bank of 
Tripura, Lid.?, related to a dispute between a person who was a tenant of the bank 
and the Official Liquidator and there the question which arose at the instance of the 
tenant of the bank was held to be a claim against the bank. That decision has there- 
fore no application here. In Shri Ram Narain v. The Simla Banking and Industrial Co. f 
Lid.?, the Supreme Court had to deal with a claim against a bank in liquidation in 
respect of its liability. ‘That also falls under the category of the rule in Dhirendra’ 
Chandra Pal v. Associated Bank of Tripura, Lid.*, and cannot apply to the facts of the 
present case. In Discount Bank of India v. Triloki Nath*, there was a claim by the 
bank against one of its constituents by way of a suit. As the suit related to realisa- 
tion of a debt due to the bank the Court ruled that it related to the winding up of 
the bank and therefore the suit ought to be exclusively tried by the winding up Court, 
What we said above with reference to the two Supreme Court cases equally applies 
here. But, in Gurbinder Singh v. Munshi Ram®, the question was whether a suit by an 
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assignee of a mortgage from a bank on the mortgage against a third party would come 
under the provisions of section 45-B of the Act. The learned Judges in that decision 
held that in regard to pleas raised in that suit wherein the bank was impleaded as a 
party the claim amounted to a claim against the bank and the suit was therefore tri- 
able only by the High Court., viz., the Court which was in charge of the winding up 
proceedings of the Bank. That principle falls outside the scope of the controversy 
now before us. None of these decisions, therefore help Mr. Vasudevan in sustaining 
his argument that the insolvency proceeding now before us either arises in the course 
of the winding up proceedings ot the Kannika Bank. 


Mr. Vasudevan laid particular stress on the judgment of Ramaswami, J., in 
Thangia v. Hanuman Bank1, where that learned Judge had to deal with the question of 
interpretation of section 45-B and, in so doing, he accepted as correct two decisions 
of the Orissa High Court in H. Naik v. Fitendranath Das*, and H. Naik v. Kanku Charan.® 
As was observed by Ranfachandra Iyer, J., in Shenoy v. Raghunath‘, the facts of the 
decision in Thangia v. Hanuman Bank}, probably justified the view taken by the learn- 
ed Judge (Ramaswami, J.) as it could be contended that the properties in respect of 
which pattas were claimed by the ryots in that litigation were properties owned by 
the Hanuman Bank in liquidation. “It is however, not clear from that decision whe- 
ther such properties were acquired by the bank during the course of the winding up 
or even before the winding up order was made. Any way, the claim made by°the 
ryots for patta would come under the category of a claim against the bank in respect 
of its assets, But, in construing section 45-B Ramaswami, J., approved of the two 
decisions of the Orissa High Court as laying down the correct rule. 


We will therefore straightaway address ourselves to those decisions. But before 
we do so we may point out that one of the reasons which impelled Ramaswami, J., 
to take the view which he did was that the term “ claim” occurring in section 45-B 
was a word of very extensive signification embracing every species of legal demand. 
According to the learned Judge, it was one of the largest words of law and included 
“ demand ” and “debt ” and also signtfied a demand made up of a right or supposed 
right, a calling of another to pay something due or supposed to be due, as a claim for 
wages or services. In our opinion, the wide significance of that term ought not to 
be given undue importance in interpreting the langage of section 45-B by reference to 
the object of the legislation. It is an accepted principle of interpretation that every 
eral term occurring in a statute should be construed with reference to its context. 
our opinion the word “ claim ” should therefore be construed in a restricted sense 
with reference to the context in which it occurs in section 45-B. 


We shall now examine the reasoning of the learned Judge (Narasimham, J., as 
he then was) in H. Naik v. Fitendranath Das*, There a judgment-debtor of a banking 
company in liquidation filed a petition before the District Judge of Mayurbhanj for 
being adju insolvent. He filed an ee before the Orissa High Court 
for granting him permission to proceed with that insolvency petition. The question 
for consideration was, where a banking company under liquidation was a decree- 
holder, whether its judgment-debtor was entitled to prosecute his petition for insol- 
ency before the District Court with the permission of the High Court, or whether the 
High Court alone had jurisdiction to entertain such a petition. After noticing that 
the provisions of the Provincial Insolvency Act must give way before the provisions of 
the Banking Companies Act the learned Judge held that the pro insolvency 
petition before the District Court was a proceeding which related to the winding up 
of the banking company and consequently the High Court alone had exclusive Juris- 
diction to entertain the insolvency petition. The learned Judge relied upon Jadunath 
v, Bank of Calcutta, for holding that the insolvency proceeding related to the winding 
up of the bank. We have already examined that decision and pointed out that 
the facts of that case do not justify the inference that the rule laid down therein 


applied to a case where exclusive jurisdiction is conferred on the High Court merely 
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by reason of the proceeding in question being related to the winding up of the banking 
company. On the other hand, that decision laid down that the proceeding in 
question there arose “in the course of ” or during the winding up proceeding. . 


It is true the expression “relating to the winding up ” is much wider and more 
extensive than the expression “‘arising out of the winding up”. But even so one has 
to examine whether a claim for adjudication as an insolvent by a debtor of the bank- 
ing company would relate to the winding up proceeding. At the highest it can be 
said that there is a distant connection between the insolvent proceeding and the 
winding up proceeding since the adjudication of the debtor as an insolvent might 
affect the prospect of early realisation of the debt due to the banking company from 
its debtor. Even this statement must be a qualified statement because it is common 
knowledge. that even without a person being adjudged insolvent he may not have 
sufficient resources to pay up the entire debt due by him to the banking company 
under liquidation and consequently early collection of debt due by him to the 
banking company would be a problematical affair. 


It will be pertinent for us in this connection to examine the scope of a proceeding 
by a debtor for being adjudged insolvent. The social object or purpose of bankruptcy 
law is not to enable creditors to realise their debts due by insolvent debtors, It 
object is as much the promnotion of trade and the protection of the community 
against the continued activities of citizens who are insolvent by borrowing moneyé 
even after they become insolvent as the protection of the insolvent himself and his re- 
habilitation. As an ancillary tothe carrying out of these objects various provisions 
are found in the bankruptcy law prohibiting undischarged insolvents from borrowing 
moneys and for the realisation of the assets of the involvents and distribution of the 
p among the creditors. Incidentally we may notice that the bankruptcy law 
affects the status of the insolvent who is deprived of many of the legal rights possessed 
by the citizens of the country in the matter of ability to eter into contracts, for deal- 
ing with his properties and for borrowing moneys on his being adjudged insolvent. 
To view the bankruptcy law as a device for the realisation of the assets of insolvent 
debtors and distribution of the proceeds among their creditors is, in our opinion, an 
erroneous assumption, Indeed, it is within our experience that in sore, insolvency 
cases though the person who is adjudged insolvent is not able to meet his liabilities 
as and when they fall due, on his estate being administered by the Receiver in bank- 
ruptcy sufficient money is realised and the entire debt due by him to the creditor gets 
paid up. The notion, therefore, that the adjudication of a person as an’ insolvent 
necessarily affects the rights which his creditors have in getting paid the entire money 
dué to them by the insolvent may not be correct. It is true such adjudication alters 
the oridinary remedy which the creditors have in recovering their debts from the 
insolvent or from his estate. In that sense the banking company in liquidation could 
not pursue its oridinary remedy for recovering the debt from the insolvent debtor but 
must apply to the Receiver in insolvency for payment of the debt. True there may be 
some delay in the realisation of the assets of the insolvent and the ereditors being. paid 
dividends. ‘This aspect has been stressed by the learned Judge (Narasimham, J.)-as 
one of the main reasons why an application for adjudication of a debtor of a banking 
company in liquidation should be held to relate to the winding up of the-company, 


With all respect to the learned Judge we are unable to see how this purpose 
Behind the legislation (section 45-B of the Banking Companies Act) could affect the 
interpretation of the language of the enactment. As was pointed out by Ramachan- 
dra Iyer, J., in Shenoy v. Raghunath’, the interest which a banking company has over f 
security in the shape of a mortgage of immoveable property belonging to one of its 
debtors is in the nature of a commercial interest. No higher could be the interest 
of a bank in the question whether one of its debtors should be adjudged insolvent or 
not. “The facts of the case show that in respect of the property for which partition 
was sought in the application before the learned idee (Ramachandra Tyér, J.) 
the banking company held a mortgage from the manager of the joint family to 
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which the applicants belonged and it had no interest at all in the property except 
in its character as a mortgagee. The banking company itself was not the owner of 
the property and consequently, as was pointed out by Ramachandra Iyer, J. it 
could not be said that the claim for partition of that property was a claim against 
the bank, We are in respectful agreement with the view of Ramachandra Iyer, J. 
and, it follows, that the mere possibility of the debt due to a banking company in 
liquidation being reduced by the adjudication of the debtor as an insolvent would 
not render the proceeding for adjudication of the debtor a claim ‘against the 
bank, or a claim relating to the winding up of the bank. Even this, as we have 
pointed out earlier, is only a qualified possibility since in certain contingencies it 
may cease to exist when the Receiver in bankruptcy is able to pay all the debts in 
full from out of the assets realised by him. We may also contemplate another con- 
tingency in which the insolvency of a debtor of a banking company in liquidation 
may have no relation at all to the winding up of that company. 


It is well-known that under the provisions of the winding up of companies the 
liquidator is given power with the sanction of the Court to sell outstandings due to 
the company outright instead of instituting proceedings for the recovery of those 
gutsfandings. When such sale takes place and money is realised by the liquidator 
from the purchaser, the banking company ceases to have any interest in the concern- 
ed outstanding. The result would be that on such sale taking place by the liquidator 
the bank will have no more interest in the solvency or otherwise of its debtor. 


- “If we accept Mr. Vasudevan’s argument and hold that the High Court alone 
has exclusive jurisdiction to entertain this insolvency petition and after the insolvency 
petition is entertained by the High Court the liquidator happens to sell outright the 
outstanding due to the bank by the petitioner in the insolvency proceeding, what 
would happen to the pending insolvency proceedings? According to Mr, Vasu- 
devan, after such outstanding is sold outright by the liquidator to a third party the 
Company Court could er the insolvency proceeding to the Subordinate Judge 
of Dindigul who would have had jurisdiction to entertain the insolvency petition 
but for the provision of section 45-B of the Act. The Official Assignee contested 
this position and argued that if the Subordinate Judge of Dindigul had no initial 
jurisdiction to entertain the insolvency ppoe a he would acquire no such juris- 
diction merely because the debt due to the bank had ceased to be a debt of that 
character. ‘It is not necessary to investigate the question further to find out if such 
transfer of a proceeding is permissible under the Companies Act in the case of a 
banking company under liquidation because the language of section 45-B does not 
lend any: support to the view that the vesting of exclusive jurisdiction in the High 
Court is conditional or could be displaced subsequently by the happening of any 
event like the one mentioned by us above. $ 


The learned Judge (Narasimham, J) thought that the question whether a 
debtor of a banking company should be adjudged insolvent and should get the pro- 
tection of the insolvency law was a matter relating to the winding up of a banking, 
company both because of the object of section 45B of the Act and of the repercus- 
sions which the adjudication of a debtor of a banking company as an insolvent 
would have upon the remedies which the liquidator of the banking company would 
otherwise have had in collecting the debts due to the banking company. In our 

inion, these two reasons do not touch the crux of the question for our consideration, 
viz., the true interpretation of section 45-B of the Act. The literal interpretation of 
the language of section 45-B might afford some support to the argument of Mr. 
Vasudevan. But in our opinion, this rule of interpretation of statutes is subject to: 
a well-known exception. In Alangavaram v. Municipal Council, Pollachi, Rajagopala 
Ayyangar, J., has referred to this matter. And, he has extracted the observations 
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of Pollack, G.B. in Waugh v. Middleton!, and of Lord Selborne in Caledonian Railway 
v. North British Railway Co.*. We reproduce the observations of the learned Judges 
extracted in that decision : 


However plain the apparent grammatical construction of a sentence, may be, if it be perfectly 
clear from the contents of the same document that the apparent grammatical construction cannot be 
the true one, then that which, uper the whole, is the true meaning shall prevail, in spite of the gram- 
matical construction of a particular part of it (Pollock, Q.B. in Waugh v, Middleton)”, 


Lord Selborne said : 


“ The mere literal construction of a statute ought not to prevail, if it is opposed to the intention 
of the Legislature, as apparent by the statute ; and, if the words are sufficiently flexible-to admit of 
some other construction by which that intention can be better effectuated, ” ; 


Having this rule in mind we shall now examine the language of section 45-B. 
The object of the legislature in enacting this provision was to confer exclusive juris- 
diction upon the High Court engaged in the winding up of the banking company in 
respect of certain proceedings which but for such provision could not be entertained 
by this Court. In indicating the class of such proceedings the Legislature adopted 
the method of a classification into four categories. The first two categories come under 
claims made by or against a banking company which is being wound up, The 
third category relates to cases of priority arising during the winding up proceeding, 
Such question may be as between the banking company in its ity as a creditor 
and a third party. The last category relates to questions ahetier of law or fact, 
which relate to or arise in the course of a winding up of a pong Company: In our 
view the only permissible course of construction of the last is to read in 
juxtaposition with the three other preceding classes of cases. Though the expression 
“ question of law or fact which may relate to the winding up of a banking company ” 
is very wide in its signification, it must be understood with reference to its local colour 
or context. Read in this manner, the question of law or fact which could be said 
to relate to the winding up of a banking company must Be a question in the nature 
of a claim made by a or against a bank. or in the nature of a priority arising 
during the course of winding up or related to the winding up proceeding as affecting 
any of the assets held by the banking company in liquidation. Viewed in this 
manner the only conclusion possible seems to be that a question relating to the 
insolvency of a debtor of a banking company in liquidation does not relate to the 
winding up of that company. 

The learned Judge (Narasimham, J.,) in the next decision in H. Naik v, Kanhu 
Charan®, had to consider the question whether the claim of a banking company under 
pe aces for payment of its dues out of the compensation money due to one 
of its debtors under the Orissa Estates Abolition Act (I of 1952) was a claim which 
fell within the ambit of section 45-B of the Act. In answering this question in the 
affirmative the learned Judge observed that the question whether the amount due 
to the ing company should be realised in one lump sum or in instalments was 
a question of relating to the winding up of the banking company and would be 
thus within the exclusive jurisdiction of the High Court, and, consequently section 
37(3) of the Orissa Act which provided for payment of the compensation in instal- 
ments should give way before the jurisdiction of the High Court under section 45-B 
of the Act and the High Court would have power to ignore the former provisions, 
We can only say with respect to the learned Judge that the proposition thus stated 
appears to be too wide and not warranted by the language of section 45-B. 


Nothing which we have said so far should affect the question, or we should be 
deemed to have impliedly decided the question whether the leave of the company 
Judge would be necessary for prosecuting the insolvency proceeding before thé 
Subordinate Judge, Dindigul. With respect, we dissent from the construction of 
section 45-B accepted by Ramaswami, J., following the two decisions of the Orissa 
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High Court mentioned above, and we ae with Ramachandra Iyer, J., in the 
‘nterpretation placed upon it by him in Shenoy v. Raghunath. 


__, The only other decision that remains to be noticed is that of the Andhra Pradesh 
‘High Court in Vijaya Commercial Bank v. Sivaramakrishnayya*. In that case Satya- 
Narayana Raju, J., considered the very point which arises for our determina- 
tion now. The learned Judge accepted the view of Ramaswami, J., in Thangia v. 
Hanuman Bank®, and in support of that view he has referred to the decisions of the 
Supreme Court and the various High Courts which have been already noticed by 
us and distinguished. We do not find.any other reason advanced by the learned 
J udge which requires special notice except the following observation of Ramachandra 

yer, J., in Shenoy v. Raghunath}, Gaoted and relied on by him. 
< - “It B only those matters which will facilitate the winding up of the banking company, viz., the 
realisation of its assets and their distribution amongst the various persons entitled to them, that can 


properly be the subject-matter of an enquiry under section 45-B. ” - 
Commenting on this quotation the learned Judge Satyanarayana Raju, J., observed : 
' “ For the purpose of this case, it is not necessary to consider the soundness of this view. The 
matter arising m this application is one relating to the liquidation of the banking company, viz., the 
realisation of its assets and their distribution among the various persons entitled to them which, the 
aforesaid decision itself points out, can be the subject-matter of an enquiry under section 45-B. ” 


With respect to the learned Judge we consider that the observation of Ramachandra 
Tyer, J., quoted by him does not bear the meaning which has been attributed to it 
him.’ Even otherwise, we have already pointed out that the adjudication: of. a 
debtor of a banking company as insolvent does not affect the realisation of the assets 
of the banking company except by providing that instead of the liquidator filing 
a suit for realisation of the debt or getting an order of the Company Judge for pay- 
ment of the ‘debt.he would have to apply to the Receiver in bankruptcy for payment 
of the debt or the dividend due upon that debt. In our opinion, by reason of this 
effect of adjudication of a debtor of a banking company that proceeding could not 
be said to be related intrinsically to the realisation of the assets of the banking com- 
pany... : : i 
-` We are, therefore, of the opinion that this Court, as having seizin of the winding 
up proceeding of the banking company, would have no jurisdiction to entertain the 
insolvency petition of the petitioner. The matter will now go before the Insolvency 
Judge for disposal. a 
.. VS. l = Orders accordingly. 
: +. IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` ` 
; Tan PRESENT :—MR. JusTICE VEERASWAMI. - 
M. Thirumalachariar Appellani* 
i , D. . 
S. P. Varadappa Chettiar .. Respondent. 
Limitation Act es 1908), Article 75—Waiver under—When could be relied upon— Burden of proof— 
Civil Procedure Code (V of 1908), Order 7, rule 6—Pleading under—Nature of. Se a 
~ , Article 75 of the Limitation Act governs a suit, inter alia, on a bond payable by instalments, which 
rovides that if default is made in payment of one or more instalments the whole shall be due. The 
tarting ‘point for limitation in such cases is when the default is first made unless the payee waives the 
benefit of the provision and then when a fresh default is made in respect of which there is no such 
waiver. Whether or not there is a waiver is a question of fact which should be pleaded and established 
if it if relied upon as a ground of exemption from the bar of limifation provided by Article 75. A 
Court cannot presume that a plaintiff would have waived the benefit and call upon the defendant 
to establish the contrary. 


Aypadurai Mudaliar v. Ibramsa Rowther, (1949) 1 M.L.J. 112, explained. 
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Gopala Menon v. Abdul Azez, (1935) 68 M.L.J. 244, referred. ` 


Tae Pree of Order 7, rule 6, Civil Procedure Code, require that if a suit is instituted after 
the period of limitation prescribed by law, the plaint should show the ground “poi which exemption 
from such law is claimed. The rule is manda datory and an exemption claimed on a certain ground 
will not enable the plaintiff to support the exemption‘on another ground which hast aal been ceded 


Palani Chetti v. Seougan Chetty, (1932) 64 M.L.J. 317; Mahadeva Sastrigal v. Marulai Reddiar, ALR 
1933 Mad. 874 and Ramaswami v. Anaiya Padayachi, A.I.R. 1936 Mad. 545, referred. 


Appeal against the decree of the Court of Chingleput in A.S. No. 74 of 1957 
preferred against the decree of the Court of the District Munsif of eden 
in O.S. No. 208 of 1955. 


K. S. Champakesa Ayyangar and K. C. Srinivasan, ie Appellant, 
T. V. Balakrishnan, N. Vanchinathan and A, Seshan, for pees 


The Court delivered the following 


Jupemenr. —This i is a defendant’s Second Appeal arising out of a suit for re- 
covery of a sum of Rs. 600 alleged to be due from him to the Commercial Funds, Ltd.; 
Kancheepuram. The defendant was a subscriber to a chit conducted by the Funds, 
He took in auction a chit for Rs. 5,000 payable in 100 monthly instalments of Ra. 
50 @ach . The first instalment was due on March 14, 1947, and the-last was pays 
able on May 14, 1951. Admittedly, the defendant paid all the instalments due 
up to September 14, 1949 ; but he failed to pay the subsequent instalments. The 
Funds were directed by this Court in O.P: No. 309 of 1949 to be wound up. ts 
Official Receiver who was appointed as the Official Liquidator for. realizi : 
outstandings of the Funds, sold the outstandings due to the Funds, to the planif 
the respondent in the present Second Appeal, by means of a sale deed dated May 17, 
1954. The plaintiff, as such assignee, claimed to be entitled to realize, the amount 
claimed in the suit. According to him, although he was erftitled to a larger amount, 
he confined his claim to the sum of Rs. 600 being the instalments payable for the: 

period from 14th December 1950 to 14th May, 1951. The sujt was actually insti- 
uted on Ist July, 1955. The plaintiff pleaded that the suit was in time by virtue 
of Madras Ordinance V of 1953 and Madras Acts V of 1954 and I of 1955., ` 


The main defence to the suit was one of limitation. The contention on behalf 
of the defendant was that the suit was governed by Article 75 of the First Schedule’ 
to-the Limitation Act. This defence found favour with the trial Court, with the 
result that the suit was dismissed. The argument on behalf of the defendant in, 
this Court was confined to the question of limitation. The trial Court found that 
under rule 6 of the Fund’s bye-laws, the consequence of default in respect of any of 
the instalments was that the entire debt would become due from the date of the de. 
fault ; and that no waiver of the benefit of this rule having been established by the. 
plaintiff, the suit would be out of time under Article 75. -A further argument was 
advanced before the trial Court that the suit would be within time -by: reason-of an 
admission of liability on the part of the defendant in an earlier written statement, 
filed by him in O.S. No. 186 of 1952 on the file of the District Munsif of Kanchee, 
puram. That was a suit in which one Swaminatha Mudaliar, claiming to be an, 
assignee of the debt, sought to recover the sum from the present defendant ; and 
in defence the defendant’s plea was, inter alia, that the assignment itself was void and 
that he was, therefore, not liable for the debt. There was am alternative plea in 
the written statement that if the assignment were to be held to be good and valid, 
his liability would only extend to a sum of Rs. 600 and not to any- larger sum. 
Actually, this written statement was not filed at the trial Court, but a reference ta 
the alleged admission was found in the judgment, Exhibit B-3, in that suit. There 
was also a reference to the alleged admission in Exhibit A-5, another written statement; 
said to have been filed by the defendant before the Official Receiver, Chingleput, 
The trial Court, on a consideration of Exhibits B-3 and A-5, was of the view that 
the acknowledgment pleaded by the plaintiff to saye the bar of limitation was not 

esta 
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On appeal by the plaintiff, the lower appellate Court took a different view on 
the question of limitation. In effect, it considered that waiver on the part of the 
plaintiff would, in such circumstances, be presumed, and that the suit would, there- 
fore, be in time, under Article 75 of the Limitation Act. In support of this view the 
lower appellate Court relied on the decision of Mack, J., in Ayyadurai Mudaliar v. 
Ibramsa Rowther1, allowed the appeal and decreed the suit. The aggrieved 
defendant has, therefore, come up to this Court in Second Appeal. 


The main point urged by Sri K. S. Ghampakesa Ayyangar, the learned counsel 
for the appellant, is that the lower appellate Court was in error in supposing that 
waiver for purposes of the third column in Article 75 could be presumed in 
favour of the plaintiff. His contention is that the plaintiff, if he wanted to rely 
on it, must clearly plead waiver for p of the third column of that Article and 
prove the same just like any other fact by cogent evidence. His contention further 
is that the mere fact, that waiver might be to the benefit of the plaintiff, is not 
sufficient justification for the view that waiver can be presumed in favour of the 
plaintiff and that the defendant should prove that there is no waiver. I think the 
learned counsel is right in his contention. Article 75 of the Limitation Act governs 
a suit, inter alia, on a bond payable by instalments, which provides, that, if default 
be made in payment of one or more instalments, the whole shall be due. The 
period prescribed for such a suit is three years. The starting point as provided in 
cqlumn 3 is stated thus: : . 

£ When the default is made, unless where the payee or the obligee waives the benefit of the pro- 
vision and then when a fresh default is made in respect of which there is no such waiver. ” 7 


Tt is clear from this that the period of limitation commences the moment there is 
a default made in payment of the instalment due. A suit beyond three years 
from the date of such default would prima facie be out of time. It would be within 
time only if the plaintiff has waived the benefit of the default proyision. Whether 
there is a waiver or not isea question of fact. Obviously it will have to bepleaded 
and established, if it is to be relied upon as a ground for the exemption from the 
har of limitation provided by Article 75, The mere fact that waiver will be to the 
advantage of the plaintiff inasmuch as that will save him from the bar of limitation, 
will not ipso facto be a proper basis for the view that he should be assumed to have 
waived the benefit and that on that basis the defendant, who pleads to the contrary, 
sei be called upon to establish the negative, namely, that the plaintiff has not 


. Srj T, Y. Balakrishnan, the learned counsel for the respondent, however, relies 
on the decision in Ayyadurai Mudaliar v, Ibramsa Rowther!, and contends that onl 
jn caseg where the plaintiff wanted to elect to enforce the default clause in the bond, 
Article 75 would be attracted. Mack, J., held on the facts in that case that in a suit on 
an instalment bond with a default clause Article 75 will only. operate if the plaintiff 
elects to enforce the default clause which it is always open to him to waive or forego; 
and that in such cases his right to recover the instalments as on an ordinary instal- 
ment bond within three years prescribed by Article 74 of the Limitation Act remains 
unaffected. In that case the stake-halder kept an account of the moneys owed hy 
the subscribers ; it was found in the account that he had credited the commission 
due to the defendant on the basis that he had committed no default. That clearly 
showed that the case for the plaintiff in that cage was that the instalments had been 
paid and there was no default. In view of the fact that actually the commission 
was credited to the defendant on the basis that there wag no default, it was apparent 
there was a waiver on the part of the plaintiff. On that basis the actual decisiqn 
of Mack, J., in that case, FT may say so with due respect, was correct, But there 
are no daubt observations in his judgment which possibly lend, some sppport to 
the view that waiver may be assumed in favour of the plaintiff as it would be to 
his benefit in such a case as this. But with great respect to the learned Judge, I 
can find no justification for that view in the language of Article 75, particularly 





t. (1949) 1 M.L.J. 112: A.LR. 1949 Mad. 592. 
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that of column 3 thereof. On the other hand, my attention has been invited by the 
learned counsel for the appellant, to the decision in Gopala Menon v. Abdul Azeez, 
in which Madhavan Nair, J., was evidently of the view that waiver should be proved 
by the plaintiff by proper evidence. It is true that the learned Judge has not laid 
down such a proposition in so many terms but the approach of the learned Judge 
to the question was obviously on that basis. On the language of Article 75 I am 
clearly of the view that if ‘the plaintiff wants to get the benefit of waiver in 
order to save time, he must specifically plead and establish the same by evidence, 
I can see no support in the language of that Article for the assumption that waiver 
will be presumed in favour of the plaintiff and that it is for the defendant to plead 
the negative and prove the same for purposes of Column 3 of Article 75, 


On that view, there is nò difficulty in holding in‘this case that the plaintiff has 
not established waiver. There is not even a plea of waiver in the plaint ; much 
less has there been any evidence directed on the point. It follows, therefore that, 
the suit was out of time and was rightly dismiss¢d by the trial Gourt. 


Sri T. V. Balakrishnan urges that the suit should be held to be in time on the 
ground that the defendant had acknowledged his liability to the extent of Rs. 600 
in the written statement filed by him in O.S. No. 186 of 1952. But this ground of 
exemption from the bar of limitation was not specifically taken in the plaint. It 
is rue that in the plaint it was pleaded that the suit was within time but that was 
on a different ground namely that Ordinance V of 1953 and the subsequent Acts 
already refi to saved the bar. Order 7, rule 6 of the Code of Civil Procedure 
requires that where a suit is instituted after the expiration of the period prescribed 
by the law of limitation, the plaint shall show the ground upon which the exemption 
from such law is claimed. This rule‘appears to be mandatory. It is not sufficient 
that a plea of exemption is made on‘a certain ground in order to permit the plaintiff . 
to support the exemption on another ind hot pleaded. So much appears to 
have been held by Cornjsh, J., in Palani Chetty y. Seougan,Chetiy*, and by Walsh, J., 
in Mahadeva Sastrigal v. Marulai Reddiar®, These two decisions have been followed 
by Venkataramana Rao, J., in Ramaswami v, Anaiya Padayachi*. In view of these 
decisions Sri Balakrishnan made an oral application to this Court for leave to amend 
the plaint. Obviously this request is too belated and cannot be allowed. 


The result is the Second Appeal is allowed. The Judgment and Decree of the 
lower appellate Court are set aside and the suit will stand dismissed. The 
defendant will be entitled to his costs throughout. 


R.M, l Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PrREsENT :—MR. Justior KATLASAM. 
Arumughavelu Thayammal and another .. Petitioners * 
D. 
Karuppanna Thevar alias Mookayya Thevar .. Respondent., 
Madras Cultivating Tenants Protection Act (XXV of 1955), as amended by Act (XIV of 1956), section 
4-A (1), 4-A (3) and 4-A (4)—Landlord’s right to resume possession of land—Whather such right is subject to 
the right of the tenant under section 4-A (g) of the Act . . 
Reading the provisions of section 4-A (1) and section 4-A (4) of the Madras Cultivating Tenants 
Protection Act together it is reasonable to construe that the right of the landlord to resume possession 
of lands not exceeding half of the extent of lands leased is subject to the condition enumerated in 


section 4-A (4), namely, that the landlord should not own more than 13} acres of wet land or 
should not be in possession of an extent of 5 acres as owner or as tenant. 


_ The “ in respect of the extent of the land which the landlord is entitled to resume” occuring 
in section 4-A (3) can only refer to the extent of lands referred to under section 4-A (1), that is 








1. eee 68 M.L.J. 244. g. ALR. 1933 Mad. 874. 
g. (1932) 64 M.L.J. 317. A.I.R. 1930 Mad. 545. 
* GR.P. Nos. 1584 and 1588 of 1959. (roth Hes Miia, Sle), 
19th Phalguna, ; : 
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the extent of lands leased to the tenant and can have no reference to the extent specifically qualified 
under section 4-A (4) of the Act: There are no words in the section to indicate that the right con- 
ferred on the landlord to resume in section 4-A (4) is subject to section 4-A (3). 


‘The- intention of the framers of the Act could not have been to exclude the landlord from 
cultivating even one cent of land which will be the result if section 4-A (9) is held to qualify section 
4-A (4). Such construction would mean that whatever extent the tenant may be in possession 
the landlord cannot take anything back from him. Š 


-Petitions under section 6-B of Act (XXV of 1955) as amended by Act (XIV of 
1956) read with section 115, Civil Procedure Code, praying the High Court to revise 
the Order of the Court of the Assistant Collector, Dindigul, dated 18th May, 1959 
and made in M.C.T.P.A. Nos. 62 and 63 of 1958. -o 


R. Kesava Ayyangar and S. R. Sadagopan, for Petitioners. 
K. Vaitheeswaran, for Respondent. 
The Court made the following 


Orper.—Arumugavelu Thayammal and Sundaravalli Ponnu Thayammal 
are the landladies and the petitioners in C.R.P. No. 1584 of 1959. They filed 
C.T.P.A. No. 62 of 1958 before the Sub-Collector, Dindigul, for evicting the 
respondent-tenant under section 4-A of the Madras Cultivating Tenants Protection. 
Act, 1955, as amended by Act (XIV of 1956). On 7th July, 1953, the tenant 
entered into an agreement of lease in respect of 11 acres and 63 cents with the 
mother of the present petitioners for a term of three years on a rent of igr kalams 
of arisamba paddy and 120 bundles of hay. After the death of the mother of the 
petitioners, the petitioners as heirs became entitled to the land. They sold 2 acres 
out of 11 acres, 63 cents to one Sakkayasami Poodham Pullava Naicker on 4th 
June, 1958. The purchaser is the petitioner in C.T.P.A. No. 63 of 1958 and the 
petitioner in C.R.P. No. 1588 of 1959. 


.__ In both the petitions “the petitioners prayed for permission to resume one-half 
of the extent of lands leased to the respondent for personal cultivation. The Revenue 
Court permitted the respondent under section 4-A (3) of the Act to continue in 
possession ‘of the entire extent leased on payment of rent at the rate which was pay- 
able before 27th September, 1955. Aggrieved by the order the two petitioners 
have preferred these two revision petitions. 


The question for consideration in these revision petitions is whether the land- 
lords’ right to resume possession of an extent of land either as owner or as tenant or 
as both to make up an extent of 5 acres of land under section 4-A (4) of the Act is 
subject to the right of the tenant under section 4-A (3) to continue in possession on 
payment of rent at the rate payable before 27th September, 1955. 


Section 4-A runs as follows :— - 


_““ Notwithstanding anything contained in any other provision of this Act, a landlord shall be 
entitled to resume from any cultivating tenant possession for purposes of personal cultivation of lands 
not exceeding one-half of the extent of lands leased out to the cultivating tenani.” 


Section 4-A (2) is procedural and provides for the Revenue Divisional ‘Officer 
holding a summary enquiry and for passing an order directing the cultivating tenant 
to put the landlord in possession or dismissing the application. 


Section 4-A (3) and (4) runs as follows :— 


“ (3) Any cultivating tenant from whom any land is sought to be resumed by the landlord for 
Purposes of personal cultivation, may offer to pay to the landlord insrespect of the extent of the land 
which the landlord is entitled to resume for personal cultivation the rent at the rate which was pay- 
able to him before the 27th September, 1955 and the Revenue Divisional Officer shal] thereupon 
pass an order permitting him to continue in possession on payment of such rent. ‘The cultivating 
tenant shall, as long as he continues to cultivate that land be bound to pay rent accordingly.” 


‘ “* (4) Nothing in sub-section (1) shall be deemed to entitle any landlord to resume possession 
if, on the day the Madras Cultivating Tenants Protection (Amendment) Act, 1956, comes into force, 
he owns land exceeding 1g} acres of wet land or he has been assessed to any sales tax, profession’ tax 
or income~-tax under the laws relating to the levy of such taxes during 1954-55 or 1955-56 nor shall 
sub-section (1) be deemed to confer on the landlord a right to resume possession of a greater extent, 
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than that which along with the extent he is already in possession of cither as owner or as tenant or 
as both would make up an extent of five acreas of wet land”. 


It may be observed that section 4-A confers an absolute right to the landlord to 
resume possession for personal cultivation of lands not exceeding one-half of the 
lands leased to the cultivating tenant. Though the sub-section starts with the | 
‘words ‘‘notwithstanding anything contained in any other provision of this Act” it 
will have to be read-along with the other ‘provisions of the Act so as to avoid 
conflict. Section 4-A (4) specifically provides that nothing in the sub-section (1) 
shall be deemed to entitle the landlord to resume possession on certain conditions. 
‘Thus, section 4-A (4) specifically qualifies the absolute right given to the landlord 
under section 4-A (1). The provisions with ‘which we are directly concerned 
in’ this case are (1) the disqualification attached to a landlord owning 13} actes 
of wet land, (2) the landlord being in possession either as owner or as tenant or 
as both as would make up an extent of 5 acres of land. : 


_ Inthe written statement before the lower Court the tenants in C.T.P.A. Nos, 62 
of 1958 and 63 of 1958 contended that the petitioners owned more than 13} 
acres, This allegation was not gone into as the lower Court passed its order on 
section 4-A (3). In the view that I am taking it has become necessary to send 
thewase back to the lower Court for the ‘determination of the extent of land which 
the landlord owns. But for’ purposes of these revisions and for determining the 
‘question of law, I am proceeding on the basis that the landlord does not own 1g? 
acies of wet land. Reading the provisions of section 4-A (1) and section 4-A (4 
together it is reasonable to construe that the right of the landlord to resume posses- 
sion of lands not exceeding half of the extent of lands leased out is subject to the 
condition enumerated in sectian 4-A (4) namely that the landlord should not. own 
more than 13% acres of wet land or should not be in possession of an extent of 5 
acres as owner or .as tenant. ° 


' The difficulty arises in determining the effect of section 4-A (3) on section 4-A 
(1) and section 4-A (4). It has to be noticed that. while section 4-A (4) starts by 
qualifying section 4-A (1) with the words “ Nothing in sub-section (1) shall- be 
deemed to entitle any landlord to resume possession...... ” no such qualifying words 
‘are found in section 4-A (3). Sectiori 4-A (3) confers a right on the cultivating 
tenant to continue in possession of the land and resist the application of the landlord 
for resumption of lands for personal cultivation on payment of rent at the rate which 
was payable by him before 27th September, 1955.' To this extent the absolute right 
givén to the landlord under section 4-A (1) is curtailed though there is no specific 
clause as found in section 4-A (4) qualifying the operation of section 4-A (1) in sec- 
tion 4-A (3). As the various sections in the Act’and the various sub-sections in 
the game secfion have got to be considered in a manner which will not give rise to 
conflicts, I am inclined to hold that the absolute right conferred on the landlord 
under section 4-A (1) is qualified by the tenant’s right under section 4-A (3). But 
the more. difficult question is whether a case in which the landlord’s right to resume 
is specifically given under section 4-A (4) is qualified by the right conferred on the 
tenant under section 4-A (3). Section 4-A (3) comes after section 4-A (1) and 
before section 4-A (4).- i ` : i 


' The words’ in’ section 4-A (3) that ‘*the tenant may offer to pay to the landlord 
in: respect of the land which, the landlord is entitled to resume for personal cultiva- 
tion ” can only refer to section 4-A (1). The words “‘in respect of the extent of the 
land which the landlord is entitled to resume ” can only refer to the extent of land 
that is referred to under section 4-A (1), that is half the extent of lands leased to 
the tenant and can have no reference to the extent specifically qualified under sec- 
tion 4-A (4) of the-Act. There are no words in the section to indicate that the right 
conferred on the landlord to resume in section 4-A (4) is subject to section 4-A (3). 
On the construction which I am inclined to put the position will be that, so 
far as half the extent of land. to which the landlord, is entitled to resume absolutely 
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under section 4-A (1), the tenant has an option to continue in possession under sec- 
tion 4-A (3) on payment of rent payable before 27th September, 1955. But if the 
landlord does not own 134 acres and is in possession of less than 5 acres of land 
he will be entitled to resume upto 5 acres of land and that right is 
not qualified by the right of the tenant under section 4-A (3). This in 
my view is the natural construction of the various clauses of the sub-sections 
in section 4-A. The construction is more in accordance with the scheme of 
the Act. The scheme of the Act is to protect the eviction of cultivating 
tenants and for adjusting the land tenure in the State for the maximum benefit of 
the landlord and the tenant. Section 4 of the Act gives a right to the tenant for 
restoration of possession. It provides that the tenant who was on the land on Ist 
December, 1953 and who is not in possession on the date of the commencement 
of this Act, shall be entitled to be restored to possession, But this right is denied 
to the tenant if the tenant, either as a owner or asa tenant was cultivating ot 
acres. So also the landlord is given a right to resume if he is not in possession o 

5 acres of land. Section 4-A (6) also provides that if the landlord after resuming 
possession of the land does not carry on persqnal cultivation the tenant is entitled 
to be restored to possession. Thus the scheme of the Act is that the tenant is en- 
titled to restoration of possession if he is not cultivating more than 62 acres of 
land and thelandlord is entitled to resume if he is not cultivating an extent of 5 acres 
of land. The intention of the framers of the Act could not have been to exclude 
the Jandlord from cultivating even one cent of land which will be the result if section 
4-A (3) is held to qualify the section 4-A (4). For in that case the tenant will have 
an absolute right of continuing to be on the land on payment of rent payable before 
27th September, 1955. Such construction would mean that whatever extent the 
tenant may be in possession the landlord cannot take anything back from him. 


.. _ Learned counsel for the petitioners also submits that a construction which would 
deny the landlord the right to cultivation of even a cent of land if the tenant is 
willing to pay the rent payable before 27th September, 1955, will be most unnatural 
and in.effect will vitally affect the rights of the landlord to hold property and such 
provision will be hit at under Article 19. (f) of the Constitution of India. He relies 
on a passage in the decision in Sundararaja Iyer v, Sub-Collector, Dindigul, where 
Rajagopala Ayyangar, J., has observed as follows; 


ease eaten Pana ee tatlfcation of bigger and smaller land owners and it has specified 
the reasonable extent of land which could be the subject of personal-cultivation by the landlord 
It is therefore based on a reasonable classification, : 


` Mr. Kesava Iyengar, learned counsel for the petitioner, stressés that if the cons- 
truction of section 4-A (1) would result in complete deprivation of the right of the 
landlord to cultivate even a cent of land, the decision of the Bench would have 
been different. There is considerable force in the contention of the learned 
counsel. The intention of the Legislature would not have been to deprive the land- 
lord of his right to cultivate any extent of land. 


Mr. Vaitheeswaran, learned counsel for the respondent, relied on the unre- 
ported decision in C.R.P. No. 197 of 1959. Rajagopalan, J., was considering the 
effect of section 4-A (3) on section 4-A (1). His Lordship observed as follows : 


“If that is the real position, it should be obvious there is no conflict at all between the provisions 
of sub-section (1) of section 4-A and those of sub-section (3). Subsection (9) is virtually som 
like a proviso to sub-section (1), in the sense that the right conferred on thé landlord by sub-section (1 
of section 4-A is subject to the right conferred upon a cultivating tenant by sub-section 3) of section 
4-A. The expression ‘ from whom any land is sought to be restmed by the landlo and ‘ the 
land which the landlord is entitled to resume for personal cultivation’ in sub-section (3) of section 4-A 
obviously refer to the provisions of sub-section (1) of section 4-A and these expressions should be 
construed to mean any land which is sought to be resumed by e landlord for purposes of pérsonal 
cultivation under section 4-A (1), and the land which the landlord is entitled to resume for personal 
cultivation under section 4A 1), Read in that light, it emphasises what I-have stated -before, that 
the apparently absolute right conferred on the landlord by sub-section (1) of section a is subject 
to the right cnferred upon the cultivating tenant by sub-section (3) of on 4-A. f course, but 


“I. (1957) 1 M.LJ. 307 at 312, 
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section 3 (7) of Act (XXIV of 1956) specifically savèd the operation of sub-section (3) of section 4-A 
of Act ( of 1955), the scope of which I have already explained. Thus in return for the right of 
receiving the contract rate of rent unaffected by the provisions of the Act (KXIV of 1956) the land- 
lord’s right of resumption, for which sub-section (1) of section 4-A provided, would become uner- 
forceable, if the tenant exercises the right conferred upon him by sub-section (3) of section 4-A. That 
Wa bape this case. In my view there was no conflict between the provisions of sub- 
section (1) sub-section (3) of section 4-A of Act (XXV of 1955), and the right of the landlord 
under sub-section (3), which in effect was in substitution of the right conferred on him by sub- 
section (1) of section 4-A, was not illusory ”, 

I most respectfully agree with the observations of the learned Judge, but his Lord- 
ship had no occasion to consider the provision of section 4-A (4) and whether the. 
right given to the landlord under section 4-A (4) is in any way qualified by section 
4-A (3). The right of the landlord who is actually in possession of less than 5 acres 
to resume an extent upto 5 acres of land cannot be said to be qualified by section 
4-A (3). I hold the right of the landlord to resume under section 4-A (4) is not 
restricted by section 4-A (3) of the Act. 


In the result I hold that the petitioners in both the cases are entitled to resume 
for personal cultivation the lands as the lands are less than 5 acres in extent. But 
in the written statements in both the C.T.P. A.’s the tenant has contended that the 
landlord owns more than 13% acres of land. This allegation has not been gone 
into by the lower Court. The lower Court will go into this allegation and if it is 
found that the landlord owns more than 138 acres they will not be entitled to 
resume the lands for personal cultivation and the tenant will be entitled to continue 
on payment of rent which was payable by him before 27th September, 1955. If 
they eter own more than 13% acres of land they will be entitled to resume. 
C.R.P. No. 1584 of 195g and C.R.P. No. 1588 of 1959 arg allowed. M.C.T.P.A. 
No. 62 of 1958 and C.T.P.A. No. 63 of 1958 are remanded to the lower Court 
for disposal in the light of the observations made in this judgment. There will be 
no order as to costs in both the Civil Revision Petitions. 


K.L.B. —— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—MR. Justice RAMACHANDRA IYER AND MR. Justice KunHAMED 
Kutt. 


T. L. Jaganatha Iyer e» Petttioner* 


u. 
B. H. Krishna Iyer and another e. Respondents, 


Gisil Procedure Gode (V of 1908), Order 21, rule 89—Deposit under—Reference to existence of certain: 
anlecedent or collateral proceedings and reseroation of rights thsrein—]If would affect the unconditional nature of 


It is no doubt true that a deposit made under Order 21, rule 89 of the Civil Procedure Code, to 
set aside a sale in execution of a , Should be an unconditional one. It should be unconditional 
in the sense that it should not contravene the terms of the rule or frustrate its object. That is, the 
deposit should not be accompanied by any request or statement to prevent the decree-holder and 
auction-purchaser from unconditi ly drawing the respective amounts payable to them under the 
rule. ‘The deposit under rule 89 presupposes that the sale is without any irregularity and no applica- 
tion to set aside the sale under rule go could lie, A statement in an affidavit accompanying the 
petition under Order 21, rule 89, that the deposit is made without prejudice to his right in collateral 

i , not being those under Order 21, rule 0, can only be a statement of fact or of certain 
egal rights and they cannot be held to contravene the provisions of Order 21, rule 89 and affect the 
nature of the deposit, if it is otherwise unconditional. 

Ramayya Chetty: v. Krishnayya Chetty, (1958) 1 An. W.R. 969, followed. 

Edward Mathuram v. Abdul Latif Sahib, (1949) 1 M.L.J. 447, overruled. 


Case-law referred. 





* C.R.P, No. 1926 of 1958. 1gth February, 1961, 
(24th Magha, 1882, ) 
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. Petition under section 115 of Act (V of 1908) praying the High Court to revise 
the Order of the District Court of Madurai dated 7th July, 1958 and made in C.M.A. 
No. 5 of 1958, O.S.E.A. No. 656 of 1957 in O.S.E.P. No. 521 of 1957 on the file of 
the Court of the District Munsif, Madurai Taluk, at Madurai in O.S.E.P. No. 517 
of 1956 on the file of the Court of the District Munsif, Madurai Town, at Madurai, 
in S.Q. No. 195 of 1953 Sub-Court, Dindigul. 


M. Natesan, for Petitioner. : 
K. V. Srinivasa Ayyar, for Respondent. 


The Judgment of the Court was delivered by ee ee 

Ramachandra Iyer, J.—This Revision Petition raises the question whether making" 
reference to the existence of certain antecedent or collateral proceedings and the 
reservation of tights in regard to the same in a petition accompanying a deposit under 
Order 21, rule 89, Givil Procedure Code could be said to make the deposit- other- 
wise than an-unconditional one. The auction-purchaser who resisted the applica- 
tion to set aside the sale is the petitioner. In E.P. No. 570 of 1956 on the file of 
the District Munsif of Madurai Taluk, the-decree-holder applied in execution of 
a Small Cause decree, for attachment: and sale of a certain immovable property 
belonging to the judgment-debtor. Execution was: resisted on the ground that 
the decee had been previously satisfied. An application, E.A. No. 1430 of 1956, 
was also filed to record satisfaction of the decree. The latter application was 
dismissed for default of appearance and execution was directed on the former. An 
application was then filed to restore E.A. No. 1430 of 1956; that too had to be 
dismissed for-non-appearance of the judgment-debtor. Yet another application, 
E.A. No. 1008 of 1957, was filed to restore the previous one. In the mean- 
while the decree-holder proceeded with the execution, and, in the sale held by the 
Court on 27th September, 1957, the petitioner purchased the property. ` Within 
the time limited by law$ the judgment-debtor, depositing the amount specified in 
the sale proclamation together, with 5 per cent. of the purchase money, ag solatium 
to the auction-purchaser, filed an application under Order 21, rule 89, Civil. 
Procedure Code, for setting aside the sale. The lodgment schedule accompanying 
the deposit was unconditional ; but inthe petition, there was a statement to the 
following effect: . f ‘ ; so 8 


“The property mentioned in the execution petition was sold in auction on 27th September, 1957, 
for Rs. 1,030, and the application is posted to goth October, 1957, for hearing. As the petitioner’s: 
minor son has a share in the property, the sale should not be ed, as per the order of the District 
Court, Madurai. Notwithstanding that, having regard to the interest of the aforesaid minor and 
the petitioner himself, antl’with a view to protect the same and for the benefit of the minor, the amount 
mentioned in the lodgment schedule has been deposited with the minor’s mother. This petition is 
filed without prejudice to the petition in E.A. Nos. 631 and 632 of 1957”. oe a 


i 


The application to set'aside the sale was opposed by the auction-purchaser who 
evidently wished to retain the benefit of his purchase. The learned District Munsif 
dismissed the application on the ground that the reservation of the rights of the 
judgment-debtor in regard to E.A. Nos. 631 and 632 of 1957 was inconsistant with | 
the unconditional nature of the deposit required under Order 21, rule 89, Civil 
Procedure Code. This view, however, was not accepted by the learned District 
Judge on appeal, who, considering the statement as merely of an existing fact, 
namely, the pendency of E.A. No. 631 and 632 of 1957, held that the deposit was 
not conditional one. The sale was accordingly set aside. In so doing the learned 
District Judge followed the decision of Viswanatha Sastri, J., in-Ramayya Chetty v. 
Krishnayya Chetty, and distinguished that of Govinda Menon, J., in Edward Mathuram 
v. Abdul Latiff Sahib?. We are however unable to appreciate how the former 
decision which, expressly dissenting from the latter, holds that reference to collateral 
proceedings and the reservation of rights eae thereto in an application under 
Order 21, rule 89, Civil Procedure Code, would not make the deposit a conditional 
one, can be followed if the latter, namely, Edward Mathuram v. Abdul Latiff Sahib*, 
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is taken as containing a correct statement of the law. It has therefore to be seen 
which of the two -views is correct. 


In Edward Mathuram’s case, the judgment-debtor, while making a deposit under, 
Order 21, rule 89, stated by his affidavit that the deposit was made a 
“ without prejudice to his contentions in the appeal against the decree in the suit and to his 

right to recover be sum from the decree-holder, in the event of his success therein.” ; 
The learned Judge held that the deposit should be deemed to have been made under 
protest, and thus not being unconditional, could not be considered as a valid one 
to entitle the judgment-debtor to have the sale set aside. ` 


The question whether the reference to pending proceedings or the reserva- 
tion of the rights of the judgment-debtor in regard to other collateral matters would; 
make the deposit made one not in accord with the provisions of Order 21, rule 89, 
Civil Procedure Code, has to be considered in two aspects: (1) on the terms of 
Order, 21, rule 89 and (2) whether under the law a deposit under that rule would 
take away the rights of the debtor to challenge such antecedent proceedings for, 
if under the law the deposit has not the effect of prejudicing the debtor’s other rights 
a mere statement of that law or about the pendency of the proceedings, cannot make; 
the deposit any the less a proper one. ik 

` Rule 89 states :— . : 
“ (1) Where immovable property has been sold in execution of a decree, the judgment-debtor, 
or any person deriving title from the judgment-debtor or aniy person holding an interest in the property 
may apply to have the sale set aside on his depositing in Court : ` ie 
“ (a) for payment to the purchaser, a sum equal to 5 per cent. of the purchase money, and (b) for? 
payment to decree-holder, the amount specified in the proclamation of sale as that for the recovery 
of which the sale was ordered, less any amount which may, since the date of the proclamation of 
sale, have been received by the decree-holder: 
Provided that where the immovable property sold is liable to discharge a portion of the decree- 
debt the payment under clause (b) of this sub-rule need not exceed such amount as under the dceree 
he owner of the property sold is liable to pay. ; 
(2) Where a person applies under rule go to set aside the sale of his immovable property, he 
aa unless he withdraws his application, be entitled to make or prosecute an application, under 
(3) Nothing in this rule shall relieve the judgment-debtor from any liability he may be under 
in respect of costs and interest not covered by the proclamation of sale”. ` 
Sub-rule (1) requires that money should be deposited for payment to the decree-: 
holder and the auction-purchaser. That necessarily implies that no impediment 
or restraint should be placed on those persons withdrawing the amount deposited’ 
as it is made for the specific. purpose of being paid over to them. Therefore nothing 
should be said or done which would impair their right to draw the respective amounts’ 
¢.g., there should be no payment under protest nor could they be required to give’ 
security, etc. Sub-rule (2) requires thatan application under rule 8g can be filed, ` 
only if, the applicant does not challenge the sale under rule go, that is, he should 
accept the regularity of the sale. Thus the rights given to a judgment-debtor under ; 
Order 21, rule 89 are mutually exclusive. On the terms of the former rule, no 
question of the correctness of either the decree in execution of which the sale is made, 
or even of legality of the order for sale arises. A mere payment under rule 89 can- 
not therefore mean that the judgment-debtor admits that either the decree is valid, 
or that the order for sale is legal. The provision contained in rule 8g is one for ` 
setting aside the sale and not for the final determination of the dispute between the : 
parties. The rule assumes the existence of a valid decree and order for sale and . 
provides for a case where sale ensues as a result thereof. It does not provide for ` 
a contingency where that assumption is found to be wrong, t.e., if in appropriate . 
proceedings the decree or the order for sale has been set aside. In such a case the 
Code provides for restitution and there is nothing in rule 8g to nullify or take away 
that right. There are no words in the rule which expressly deny the judgment- . 
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debtor his right to challenge either the correctness of the decree or of the order for 
sale or of his other rights under the law, for example, one under Order 21, rule 
2, for recording satisfaction of the decree. The question then is, can such a 
disability be implied? It is contended that the deposit being one made to pay the 
decree-holder and the auction-purchaser, there can be no dispute thereafter outstand- 
ing between the parties, and that what a deposit under rule 89 was intended to 
achieve was a termination of all outstanding disputes between the decree-holder and 
the judgment-debtor in regard to that litigation. Therefore, the judgment-debtor 
could never get back the deposit and any statement made which would derogate 
from unqualified right of the decree-holder to retain that money would be inconsis- 
tent with the rule. In other words, the argument ran thus: Rule 89 affords an 
indulgence to the debtor who defaulted in paying off the decree ; payment there- 
under is purely voluntary ; it should be held to be in satisfaction of such rights as 
the decree-holder and auction-purchaser then possessed. Being a payment in dis- 
charge of such rights as the decree-holder then possessed, no question of restitution 
can thereafter arise even if it turns out that the decree or order for sale was wrong 
and all disputes between the parties should be deemed to have been put an end to 
by the payment. This contention is opposed to the provision of rule 89 itself. Sub- 
rule (3) contemplates a further liability of the debtor in regard to costs and interest 
not covered by the proclamation of sale, thereby indicating that the deposit is fiot 
to be in liquidation of all such rights as the decree-holder had. Reliance is however 
placed on the observations of Venkatasubba Rao, J., in Kumma Kutiy v. Neelakandan 


Nambudiri1, where, the learned Judge, after referring to the rule, observed at pages 
947 and 948: 

“ Tts object is to put an end to every kind of contention and dispute. The judgment-debtor is 
saved from the threatened deprivation of his property ; the decree-holder’s claim is satisfied and the 
auction-purchaser is compensated. The section would be frustrated if the person paying money 
under it is permitted to do so uader protest. Clause (2) of rule 89 enacts...... This shows that the 
two proceedings referred to in this clause are utterly incompitable. If the debtor wants to a 
dispute he cannot claim the benefit of this section. In fact, this accords to him a special indul- 

ence, ile he is thus favoured, care is taken to k a that the interests neither of the decree- 
lder nor of the purchaser are sacrificed. It follows from this that, when the judgment-debtor 
pays the amount specified, he pays it unconditionally. The payment followed by the order setting 
aside the sale has the effect of automatically extinguishing the decree-debt. an application is 
made under rule 89 and the deposit required by that rule is made within thirty days from the date 
of the sale, the Court has no option but to make an order setting it aside. (Ses rule 92). This assumes 
that the decree debt is discharged and the decree-holder’s remedy is gone. The section, then, is in- 
consistent with the notion that payment can be made either under protest or coupled with conditions.” 


These observations cannot be read as laying down that, once a deposit under Order 
a1, rule 89 is made, the judgment-debtor could not, thereafter, agitate his rights in 
regard either to the validity of the decree which resulted in the sale, or of the order 
directing the sale. That no such absolute proposition was intended to be laid 
down, is made clear by the learned Judge himself in a later case, Pappu Reddiar v. 
Pichu Aypar?, where referring to the foregoing observations, he observed at pages 
832 and 833: 

“ In the former case, it has been held that Order 21, rule 8g is inconsistent with the notion that 
payment can be made either under protest or coupled with conditions. True, but the whole judg- 
ment upon the footing, first that there was a subsisting decree, that is, subsisting in fact and 
secondly, there was a decree-ho. one who really answered that description.............00. Order 
21, rule 89 assumes the existence of a ‘decree’ and of a ‘decree-holder’ and where the very founda~ 
tion is gone, namely, a subsisting decree, it would be futile to contend that the decisions which refer to 
unconditional payment can apply ”. 

The actual decision in Kumma Kutty v. Neelakandan Nambudri1, related to the validity - 
and enforceability of a security bond executed by the decree-holder in compliance 
with a conditional deposit made under Order 21, rule 89. It was held that an 
executing Court had no jurisdiction to impose conditions by way of demanding 
security or otherwise when money deposited under rule 89 was withdrawn by the 
decree-holder. Learned counsel for the petitioner contends that once a sale takes 
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place the title of the judgment-debtor is lost and what he can do thereafter is only 
to purchase the property back as it were, by taking advantage of rule 89. Weare 
of opinion that that approach to the question is wrong. The rule statutorily pro- 
vides for the setting aside of a sale in execution; while the jurisdiction thereunder 
can be exercised only if the prescribed conditions are satisfied, it would be wrong to 
call it a mere privilege or indulgence. ‘The Code which provides for the sale pro- 
vides also for setting it aside. Rule 89 provides for an opportunity to the debtor: 
to save his property from a forced sale. The object of the rule is to set aside the sale 
and not to put an end to all disputes between the parties. That rule would apply 
irrespective of the fact that the decree, etc., has been appealed against or not. ‘The 
scope and utility of the rule would be impaired and its object frustrated if it were 
to be held to apply only to cases where there is no appeal or if there is one where the 
debtor withdraws his right to prosecute it. 

Amere filing of appeal does not operate asa stay of execution of the decree 
appealed from. Percontra, the levy of execution cannot prejudice the right 
of the debtor, to obtain restitution in case he succeeds in the appeal. Itis not 
and indeed cannot be disputed that if a judgment-debtor pays voluntarily 
the amount due undera sa he could ona reversal of the same recover 
back the money so paid. Equally would he be entitled to restitution if a 
property of his is sold in execution of ,a decree which is set aside later. The 
Fate cannot be different, if the debtor makes a payment under the provisions 
of Order 21, rule 89, after the sale, for even that is only the consequence of a 
forced Court sale. The right to appeal from a decree or an order it execution 
determining the rights of the parties, is a statutory one. So too is the right 
to file an application under Order 21, rule 2, Civil Procedure Code. A right to 
have the sale set aside under Order 21, rule 89, is also one conferred by the statute. 
Both the rights are independent, arising at different stages of a litigation. They 
are not mutually exclusive in the sense that resorting to one remedy would preclude 
the availing of another or of an earlier right. In other words, a right to appeal 
against a decree or an order for sale or a right to have satisfaction of a decree 
recorded cannot be lost, unless the statute expressly says so. Section 144, Civil 
Procedure Code and the inherent power of the Court to grant resitution contem- 
Plate that, in case of reversal of the decree or of the order, the aggrieved person 
should obtain restitution, That right cannot be prejudiced by doing something 
-which a debtor is forced by circumstances to do, i.e., to have the sale set aside under 
rule 89. That a contrary view would lead to unjust results will be clear from an 
illustration. Suppose a third party bona fide claimant to a property which is 
„attached in execution of a decree makes a deposit under rule 89, pending a suit 
under Order 21, rule 63, Civil Procedure Code and that amount is withdrawn by 
‘the decree-holder and auction-purchaser. Can it be said that either under the law 
-or any principle of justice, he should be precluded from getting back the money, 
in case he succeeds in the suit and that he so should for saving his property from 
‚being taken away wrongfully, pay up another person’s liability under the decree 
unconditionally? The answer can only be in the negative. In Pappu Reddiar v. 
-Pichu Atyar', by the fraud of the decree-holder a satisfied decree was executed ; 
‘the sale in execution was set aside by a deposit under Order 21, rule 89; Civil 
-Procedure Code. The learned Judges held that the money paid under that rule 
-could be recovered back by the on making payment as it was not a voluntary 
„payment. In Raman Adiyoty v. Kunnan Nambiar*, a person, who made claim to a 
property sought to be sold in execution of a decree, avoided the sale by making a 
- deposit under Order 21, rule,89, Civil Procedure Code. Subsequently, he succeeded 
in the suit. Patanjali Sastri, J. (as he then was) held that the claimant would 
be entitled to recover the money back. The learned Judge held that a payment 
-made in such a case could not be regarded as a voluntary one observing that some 
of the observations in Kumma Kutty v. Neelakanta Nambudri*, might be said to be too 
-broadly stated to be accepted as correct. As noticed in the earlier case, there is no 
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case which has taken the view that whenever a judgment-debtor makes a deposit 
under Order 21, rule 89, in order to enable him to have the sale set aside, he would 
be precluded from obtaining restitution in case the decree in execution of which the 
sale was made was set aside in appeal or otherwise. In Krishnan Chettiar v. Nachi- 
muthu Gounder1, an execution sale took place, while an application for scaling down 
the decree debt was pending. The debtor deposited the amount under Order 21, 
rule 89, Civil Procedure Code ; but nevertheless he pursued the application for 
scaling down the decree debt. It was found that the amount of decree as scaled 
down had been fully paid off even before the sale. The debtor thereupon applied 
to get back the amount deposited to set aside the sale. Patanjali Sastri, J., (as he 
then was) upheld the right of the debtor to get back the money, negativing the con- 
tention that the payment under Order 21, rule 89, was a voluntary one. This 
view was accepted and followed by Viswanatha Sastri,J., in Ramayya Chetty v.. 
Krishnayya Chetty?. The learned Judge observed at page 373 : 

“ Tt is not necessary that the judgment-debtor who deposits the money under Order 21, rule 89, 
Civil Procedure Code, should acknowledge the right of the dccree-holder to draw out and retain the 
money deposited under all circumstances. Order 21, rule 89 does not require the judgment-debtor 
to forego his right of restitution in case the decree against which he has appealed is reversed after the 
Court-sale is set aside under that rule. The money was available to be drawn out by the decree- 
holder forthwith without any condition or obstacle. The pendency of an appeal from the decree was 
no bar to the execution of the decree or the sale of the judgment-debtor’s property. Nor was it & 
bar to an application under Order 21, rule 89, Civil Procedure Code. It was not a condétion 
prescribed by law that an applicant under Order 21, rule 89, Civil Procedure Code, should 
abandon his appeal from the decree just as he has to abandon an application under Order 21, rule 
go, Civil Procedure Code.” 


We are in respectful agreement with the foregoing observations. Once it is held 
that a deposit under Order 21, rule 89 will not prejudice the person making the 
deposit from pursuing the proceedings instituted or to be instituted (other than one 
under rule 90), it follows that a statement that such proceedings are pending or 
contemplated cannot make it a conditional deposit. The learned Chief Justice wha 
delivered the judgment of the Full Bench in Krishna Ayyar v. Arunachalam Chettiar® 
indicated his view that a mere reservation of right to impeach the validity of a sale 
in execution in other proceedings might not vitiate an application under Order 21, 

rule 8g (vide page 978). ‘That decision was concerned with the question whether 
the debtor could pursue the petition under rule go after making a deposit under rule 
89. The answer was in the negative. In C.R.P. No. 1391 of 1945, Kuppuswami 
Ayyar, J. held that where a deposit under Order 21, rule 89, Civil P. ure Code, 
was made stating that the decree was a collusive one and the deposit was subject to 
the rights of the depositor, in respect of which he was entitled to take certain steps, 

it was a conditional one, and an application under Order 21, rule 89, would not lie. 

That decision was based on the somewhat wide observations contained in Kumma. 
Kutti v. Neelakantan Nambudri*. Those observations were also relied on in Edward 
Mathuram v. Abdul Latif Sahib®, where Govinda Menon, J., held that the statement 
accompanying the deposit “ without prejudice to his contentions in the a peal”, 
made it a conditional one ; but the learned Judge did not consider the two decisions 
referred to earlier, viz., Pappu Reddiar v. Pichu Aiyar®, and Raman Adiyoty v. Kannan 
Nombiar?. With great respect, we are unable to share the opinion expressed in 
C.R.P. No. 1391 of 1945 and in Edward Mathuram v. Abdul Latif Sahib’, or to accept 
them as correctly decided. In our opinion, a deposit under Order 21, rule 89, 
Civil Procedure Code, should be unconditional in this sense, namely, that it should 
not contravene the terms of that rule or frustrate its object, i.e., the deposit should not 
be accompanied by any request or statement to prevent the decree-holder and 
auction-purchaser from unconditionally drawing the Tespective amounts payable 
to them under the rule: the sale is deemed to have been conducted without any 
material irregularity and no application to set aside a sale under rule go could lie; 





1942) 1 M.L.J. 500. 943. 
1958) 1 An. W.R. 369. 5 (1949) 1 M.L.J. 447. 
69 M.L.J. 349: LL.R. 58 Mad. 6. (1938) 1 M.L J. 829. 

7 


1935 
1940) 1 M.L.J. 340. 


I. 
2. 

72 ŒB) 

972 (F.B.). 
4. (1930) 59 M.L.J. 893: I-L.R. 53 Mad. 


I] PROVIDENT FUND SOCIETY LTD., SALEM J. G.I.T., MADRAS, 515 


therefore there could be no reservation of any right to challenge the sale under that 
rule. This however cannot preclude the judgment-debtor from seeking to set 
aside a void sale under section 47, Civil Procedure Code. A void sale cannot be 
validated by a deposit which on the principle of the decision in Pappu Reddiar v. 
Pichu Aiyar', could only be held to be made under coercion. Nor would it disen- 
title him to relief under other provisions of law, e.g., restitution. A statement in an 
affidavit accompanying the petition under Order a1, rule 89 that the deposit was 
made without prejudice to his rights in collateral proceedings (not being those 
under Order 21, rule go) can only be a statement of fact or of certain legal rights ; 
that cannot contravene the provisions of Order 21, rule 89, Civil Procedure,Code. 
The conclusion reached by the learned District Judge is therefore correct. 


The Civil Revision Petition fails and is dismissed with costs. 
R.M. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—Mr. Jusrice RAJAGOPALAN AND Mr. Justice SRINIVASAN, 
The Provident Fund Society Ltd., Salem, through its Official 


Liquidator Sri V.N. Srinivasa Chakravarti and another .. Applicant.* 
` a 
The Commissioner of Income-tax, Madras e. Respondent. 
Income-tax Act (XI of 1922), sections 10 (7 ae of life insurance business—Mistake apparent 
the the d sment—Record i is a source o; information leading to the discovery—Information 
ia i ee the record—Sections 34 and 35—Procesdings, » A "rides peti 


The actuarial deficiency disclosed by the second report for the period that ended on 31st Decem- 
ber, 1945, was Rs. 90,851 and the ag at the end of 1946 as disclosed by the third report was 
Rs. 77,165. In computing the income of the life insurance business for the account year 1946 the 
Income-tax Officer instead of deducting Rs. 77,165 from Rs. 90,851, added both the sums and arrived 
at a deficiency. The mistake was discovered by the Income-tax Officer and proceedings under 
section 34 were commenced. 


Held ; If in a case the requirements of section 34 and section 35 are satisfied the Income-tax 
Officer can have recourse to either. That in such a case there is overlapping will not bar recourse 
to either sections at the choice of the assessing authority. 


That the real deficiency or lus in each of the relevant years was to be ascertained by sub: 
traction and not addition of the deficiency for each of the two years could never be challenged. In 
such cases of obvious mistakes apparent on the face of the record of assessment, that record itself 
can be a source of information, if that informatiorl leads to a discovery or belief that there has been 
an escape of assessment or under assessment. The information within the meaning of section 34"of 
the Act need not be wholly extraneous to the record of the original assessment. 


Section 24 of the Act is not one of the sections excepted by section 10 (7) of the Act and the statu- 
tory right to carry forward the loss could not be denied. What is computed as profits and losses 
of a life insurance business for purposes of assessment of income-tax may have no relation to the actual 
trading profits or losses as disclosed in the balance-sheet. The computation has to be made under 
rules 2 (a) or 2 (b) of the Schedule to the Act. In cither case it is a notional profit or notional loss, 
computed for the purposes of assessment to income-tax. Under section 24 (3) of the Act the only 
loss that the assessee could carry forward was the loss as computed under rules applicable to the 
life insurance business. 

Cases referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), in R.A. Nos, 918 and 
919 of 1955-56 (I.T.A. Nos. 1723 and 1724 of 1955-56, Assessment year 1947-48) 
on its file for decision on the following questions vf law, viz.:— 


“ Whether the re-opening of assessments of 1947-48 and 1948-49 under section 94 is legal ? ” and 


“ Whether the refusal to carry forward the unabsorbed loss of Rs. 86,738 and to set off the same 
against the profits in the year of assessments 1947-48 and 1948-49 is valid ? ” respectively. 


—, 
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R. Kesava Ayyangar and K. Parasaran, for Applicant. 


S. Ranganathan for C. S. Rama Rao Sahib, Special Counsel for Income-tax, for 
Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan. 7.—These two references, one under section 66 (1) and the other 
under section 66 (2) of the Income-tax Act arose out of proceedings of the assessment 
ears 1947-48 and 1948-49, to assess the income of the assessee-company from its 
life insurance business which it carried on in the corresponding years of account 
1946 and 1947. 
As directed by section 10 (7) of the Act, the profits of the assessee-company had 
to be assessed each year either under rule 2 (a) or under rule 2 (b) of the Schedule to 
the Act, whichever was more favourable to Revenue. 


The assessee-company commenced its business in 1935. The first actuarial 
report was for the period 24th May, 1935 to 14th March, 1941, and it showed a 
surplus of Rs. 5,131-5-1. The assessments for the years of account between 1935 and 
1940 had necessarily to be only on the application of rule 2 (a). There was and 
there could have been no actuarial report for any antecedent period, without which 
there could be no recourse to rule 2 (b). The next inter-valuation period, for which 
an actuarial report was obtained was from 14th March, 1941 to 31st Decenfber, 
1945. ‘That showed a deficiency which when adjusted under rule 2 (b) to furnish the 
basis for assessment to income-tax, was ascertained as Rs. 86,708. The average 
annual deficiency for that period 1942 to 1945 worked out to Rs. 18,096. The 
second actuarial valuation report could furnish a basis for assessing the income of the 
assessee-company under rule 2 (b) only for 1945 and not any of the antecedent years. 
Subsequent to 1945 there were annual actuarial valuations for 1946 and 1947. The 
assessments for the years of account 1941 to 1944 were based on the first valuation 
report for the period that ended on 14th March, 1941. That showed a surplus of 
Rs. 5,131. The computation of the surplus under rule 2 (b) worked out to Rs. 
7,280, and the annual average surplus was Rs. 1,238. Under rule 2 (b) therefore 
Rs. 1,238 was the computed profit for each of the years 1941 to 1944, and it was on 
that basis the assessments were completed for the relevant assessment years 1942-43 
to 1945-46. That the subsequent actuarial valuation for the same period included 
in the inter valuation period 1941 to 1945 revealed a deficiency did not affect the 
validity or the finality of the assessments already completed for the assessment years 
1942-43 to 1945-46. In other words, though there was a deficiency or loss in the 
years of account 1941 to 1944, which the actuarial report disclosed in 1946 the 
a peim of rule 2 (b) resulted in the company being taxed on an annual profit 
o 1,238 computed under that rule. 


The assessment of the income for 1945 was on the basis of the second actuarial 
valuation report, and under rule 2 (b) the average of Rs. 18,096 was computed 
as the loss for 1945. That was more favourable to Revenue than the computa- 
tion of the loss for that year under rule 2 (a). 


When the income for the year 1946 had to be assessed in the assessment year 
1947-48, the valuation report for 1946, the third valuation report was available 
‘The actuarial deficiency disclosed by the second report for the period that ended on 
gist December, 1945, was Rs. go,851, and the deficiency at the end of 1946 as dis- 
closed by the third report was Rs. 77,165. Therefore there was an actuarial sur- 
plus of Rs. 13,688 for 1946. When the assessment was first completed in 1943 the 
Income-tax Officer committed a mistake. Instead of deducting Rs. 77,165 from 
Rs. 90,851, which would have resulted in an actuarial surplus of Rs. 13,686 for 1946 
he added both the sums and arrived at a deficiency of Rs. 1,68,016. The computa- 
tion of the loss in that manner was more favourable to Revenue than a computa- 
tion under rule 2 (a). 


i A similar mistake was committed when the income for 1947 was first assessed 
in 1949 for the assessment year 1948-49. The actuarial deficiency at the end of 
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1947, for which there was a separate actuarial valuation was Rs. 32,214. Instead 
of deducting this from Rs. 77,165 which would have shown an actuarial surplus of 
Rs. 44,951 for 1947, the Income-tax Officer added both the figures and computed an 
actuarial deficiency of Rs. 1,09,379. That again was more than the loss computed 
under rule 2 (a) in 1947. 


The Income-tax Officer subsequently discovered the mistakes in the computa- 
tion, and on 17th November, 1951, he issued notice to the Liquidator, who represented 
the assessee-company, which had meanwhile been ordered to be wound up, to show 
cause why the errors should not be rectified and the assessment revised under sec- 
tion 35 of the Act. The Liquidator objected. The Income-tax Officer dropped 
the idea of applying section 35 and he issued notices under section 34 of the Act on 
29th December, 1951. 


The assessee-company contended that the initiation of the proceedings under 
section 34 was not valid. The further contention of the assessee was that, even if 
the finality of the assessments could be validly reopened under section 34, the asses- 
see was entitled to set off under section 24 the loss of Rs. 86,708, which represented 
the total deficiency at the end of 1945 computed under rule 2 (5) on the basis of 
the second actuarial report for the inter valuation period which ended on 31st 


Decgmber, 1945. 


Both the contentions were negatived by the Income-tax Officer. The appeals 
the assessee successively filed to the Appellate Assistant Commissioner and the 
Tribunal failed. The Tribunal ca the validity of the re-assessment under 
section 34. The Tribunal also upheld the contention of the Department, that all 
the loss the assessee was entitled to carry forward at the end of 1945 was Rs. 18,096, 
against Rs. 16,308, the profits for 1946 computed under rule 2 (b), leaving an 
unabsorbed loss of Rs. 1,788. Rs. 1,788 was deducted from Rs. 47,779, the profits 
for 1947 computed. under rule 2 (b), 'and the assessee was t&xed on the balance. 


The questions that were referred to this Court were : 


1. Whether the reopening of assessment of 1947-48 and 1948-49 under section 34 is legal ? 


2. Whether the refsual to carry forward the unabsorbed loss of Rs. 86,708 and to set off the 
same against the profits in the year of assessments 1947-48 and 1948-49 is valid ? 


The comparatively wide scope of section 34, with the use of the formula ‘ if for any 
reason ’ was restricted when it was amended in 1939, requiring a correlation of the 
discovery of escape from assessment to definite information which had come into 
the possession of the Income-tax Officer. What section 34 (1) (b) as amended in 
1948 required was that the Income-tax Officer should in consequence of informa- 
tion in his possession have reason to believe that the income had escaped assessment. 


Section 35 permits rectification where the mistake is apparent on the face of 
the record of assessment. ‘The learned counsel for the Department could not chal- 
lenge the correctness of the plea of the assessee, that the original assessments com- 
pleted in 1949 for both the,assessment years under,consideration now could have been 
rectified under section 35. The mistakes were apparent on the face of the assess- 
ment orders themselves. What should have been subtracted was added to ascer- 
tain the deficiency disclosed by the actuarial reports. It should be remembered that 
the Income-tax Officer first contemplated recourse to section 35 but dropped it as 
the assessee did not agree. 


The further contention of the learned counsel for the assessee was that where 
rectification was permissible under section 35, recourse to section 34 was barred : 
they were mutually exclusive. 


In Commissioner of Income-tax, Bombay and Aden v. Khemchand Ramdas, their 
Lordships of the Privy Council observed : 


r 
a 





1. (1938) 2 MLL. J. 115: L.R. 65 L.A. 296 : 6 I.T.R. 414 at 426 (P.C.). 
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“In their Lordships’ opinion the provisions of the two sections (sections 34 and 95) are exhaustive, 
and prescribe the only circumstances in which and the only time in which such fresh assessments 
can be made and fresh notices of demand can be issued. In the present case it is a debatable ques- 
tion whether the circumstances were such as to bring it within the provisions of section 34. It is 
not necessary to determine that question inasmuch as, in their Lordships’ opinion, the case clearly 
would have fallen within the provisions of section 35 had the Income-tax Officer exercised his 
powers under the section withm one year from the date on which the earlier demand was served 
upon the respondents.............. The Income-tax Officer took no further step, however until 
May, 1929, and by then he was hopelessly out of time whichever of the two sections was applicable.” 


‘Their Lordships of the Privy Council did not decide the question, whether ina given 
case section 34 and section 35 could be viewed as alternative remedies open to the 
Department, the choice being left to the Department, or whether they were mutually 
exclusive. In fact their Lordships had no occasion even to consider whether the 
two sections were mutually exclusive. 


This passage in Commissioner of Income-tax, Bombay and Aden v. Khemchand Ramdas! 
was referred to by the Supreme Court in Maharana Mills (Private) Ltd. v.Income-tax 
Officer*, But there was no occasion then either for their Lordships of the Supreme 
Court to decide or even discuss whether section 34 and section 35 were mutually 
exclusive in their operation. 


In Commissioner of Income-tax, Bombay v. D.R. Naik’, Beaumont., C.J., observed : 


“It is also suggested that this is really a mistake, which ought to have been remedied Ander 
section 35 ; but evenif that be so, the fact, that a mistake might be remedied under section 35, is no 
reason why the assessment should not be altered under section 34, if the case falls within that section. 
I see no reason for supposing that sections 34 and 35 are mu y exclusive.” 


Section 34 that was considered in that case was as it stood before its amendment in 
1939 which permitted the reopening of assessments under the wider formula “ if 


for any reason”. That decision is not direct authority on the scope of sections 34. 
and 35 as they now stand. 


The real contentio& of the learned counsel for the assessee that we have to 
consider is that neither the test of “ definite information that had come into posses- 
sion of the Income-tax Officer ”, nor the requirement of ” information in his posses- 
sion ” that is prescribed by the 1948 amendment of section 34 can be satisfied, unless 
the information is extraneous to the record of the original assessment which the 
Income-tax Officer seeks to reopen under section 34. Another form in which the same 
contention was put forward was that a mistake apparent on the face of the order of 
assessment itself, as in this case, could not constitute information within the meaning 
of section 34, and that what is already on record, especially, if it is a mistake readily 
discoverable by a mere scrutiny, cannot be information which has come into the 


possession of the Income-tax Officer, or information in his possession within the mean- 
ing of section 34. 


The learned counsel for the assessee sought support for this contention in the 
observations of their Lordships of the Supreme Court in Maharaj Kumar Kamal Singh 
v. Commissioner of Income-tax*, Referring to Raja Beony Kumar Sahas Roy v. Commis- 
stoner of Income-tax®, their Lordships pointed out that in that case it was held that 
information as to the true state or meaning of the law derived freshly from an external 
source of authoritative character was definite information within the meaning of 
section 34. Their Lordships proceeded : 


“It appears that in construing the scope and effect of the provisions of section 34, the High 
Courts have had occasion to decide whether it would be open to the Income-tax Officer D take action 
under section 34 on the ground that he thinks that his original deçision in ing the order of assess- 
ment was wrong without any fresh information from an external source or whether the successor 
of the Income-tax Officer can act under section 34 on the ground that the order of assessment passed 
by his predecessor was erroneous, and divergent views ,jhave been expressed on this point. 








I. (1938) 2 M.L.J. 115: L.R. 65 I.A. 2386: R (a 9) 1 M.LJ. (S.C) 92: (1959) 1 An. 
6 Erg 414 (P.C.), wr. S.G.) 92 : (1959) S.G.J. 230: 35 I.T.R. 
2. (1959) S.C.J. 1125: 36 I.T.R. 350 at rati4. 
358. ST 5. (1953) 24 LT.R. 70: ALR. 1954 Cal. 
3- (1939) 7 I.T.R. 362 at 367-8. 225. 
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Mr. Rajagopala Sastri, for the respondent, suggested that under the provisions of section 34 as 
amended in 1948, it would be open to the Income-tax Officer to act under the said section even if 
he merely changed his mind without any information from an external source and came to the con- 
clusion that, in a particular case, he had erroneously allowed an assessee’s income to escape 
assessment. We do not propose to express any opinion on this point in the present appeal.” 


We should like to emphasise even at the outset that we are not dealing with a 
case of a change of opinion on the part of the assessing authority, but with an error 
in computation obvious on the face of the order of assessment itself. That the real 
deficiency or surplus in each of the relevant years was to be ascertained by subtrace 
tion and not addition of the deficiency for each of the two years could never be chal- 
lenged. Whether the discovery of such a mistake, which in its turn led to the further 
discovery of escape from assessment or under assessment, constitutes information 
within the meaning of section 34 (1) is what we have to decide in this case. We do 
not propose to cover any wider ground. 


We are unable to accept the extreme proposition, that nothing that can be found 
in the record of the assessment, which i would show escape of assessment or 
under assessment, can be viewed as information which led to the belief that there has 
been escape from assessment or under assessment. Suppose a mistake in the original 
order of assessment is'not discovered by the Income-tax Officer himself on further 
scrutiny but it is brought to his notice by another assessee or even by a subordinate 
or & superior officer, that would appear to be information disclosed to the Income-tax 
Officer. If the mistake itself is not extraneous to the record and the informant gather- 
ed the information from the record, the immediate source of information to the 
Income-tax Officer in such circumstances is in one sense extraneous to the record. 
It is difficult to accept the position that, while what is seen by another in the record 
is “information ” what is seen by the Income-tax Officer himself is not information to 
him. In the latter case he just informs himself. It will be information in his posses- 
sion within the meaning of section 34. In such cases of obvious mistakes apparent on 
the face of the record of assessment, that record itself canebe a source of information, 
if that information leads to a discovery or belief that there has been an escape of 
asessment or under assessment. 


The real question is not whether section 34 and section 35 are mutually exclusive 
in their operation , but whether in a given case, the statutory requirements are satis- 
fied. If in a given case the requirements of both section 34 and section 35 are satise 
fied, the Income-tax Officer can have recourse to either, That in such a case there 
is overlapping will not bar recourse to either section at the choice of the assessing 
authority, 

So the real question is, whether the requirements of section 34, and in particular 
the requirement of information were statisfied in this case. We see no justification to 
accept the contention of the learned counsel for the assessee that to constitute infor- 
mation within the meaning of section 34, it must be wholly extraneous to the 
record of the original assessment. We hold that the mistake apparent on the face 
of the order of assessment itself constitutes information ; whether someone else gave 
that information to the Income-tax Officer or whether he informed himself is 
immaterial. We are further of opinion that in the circumstances of this case the 
availability of the powers vested in the Income-tax Officer by section 35 did not bar 
‘tecourse to the jurisdiction vested in him by section 34. The initiation of proceed- 
ings under section 34 was, in our opinion valid. 


The second question is, what is the quantum of the loss that the assessee-com- 

any could carry forward’ when its income for 1946 and. 1947 had to be reassessed. 

Section 24 is not one of the sections excepted by section 10 (7) of the Act and the 

statutory right to carry forward the loss could not be and was never denied. It was 
the extent of the relief permissible under section 24 that was in controversy. 


The profits or losses of an assessee have to be ascertained with reference to 
each year of his account. Before the profits of any year are ascertained the losses 
of the previous years have to be set off or deducted within the limits prescribed by 
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section 24. Did the assessee company sustain loss in the years that preceded 1946 
and what was the extent of that loss have to be determined first. 


In the case of the assessee the profits and Josses in each of the years that preceded 
1946 were computed and ascertained in the course of the assessment proceedings of 
the relevant assessment years. That computation was, and had to be, on the appli- 
cation of rule 2 (a) or rule 2 (b), at the discretion of the Department, the Department 
being given the right to choose the method of computation more favourable to 
Revenue. We have already pointed out that the assessments for each of the years 
of account 1941 to 1944 were based on the first actuarial report for the inter-valuation 
period that ended on 14th March, 1941. The factual position was as follows. In 
1940 there was an assessed loss of Rs. 2,870, assessed under rule 2 (a), which the 
assessee was allowed to carry forward. The profits of 1941 were assessed again 
under rule 2 (a) (Rs. 1,726) which was more favourable than the assessment under 
rule 2 (b). That left an unabsorbed loss of Rs. 844, which was set off towards the 
assesseed profits of 1942. The profits of each of the years 1942, 1943 and 1944 were 
assessed under rule 2 (b), and it had necessarily to be same Rs. 1, 238, in each of those 
years, because that was the annual average of the actuarial surplus of the preceding 
inter-valuation period that had ended on 14th March, 1941, adjusted under rule 
2 (b). There was no assessed loss to be carried forward in 1943, 1944, Or 1945- 
When the income of 1945 had to be assessed, the second actuarial report furnished 
the basis of assessment and, as we have pointed out already, Rs. 18,096 was assessed 
as the loss of that year under rule 2 (b). That that was the correct computation 
of the loss for 1945 could not admit of any doubt. The assessee was not entitled 
to treat the entire deficiency disclosed by the second actuarial report for the period 
that ended on 31st December, 1945, as loss sustained in the year of account 1945. 
The deficiency adjusted under rule 2 (b) was Rs. 86,708, but only the annual average 
of Rs. 18,096 could be taken as loss for one year 1945, even as Rs. 1,238, the annual 
average of the surplus of the preceding period, was taken as the annual profits of 
each of the three years that preceded 1945. 


What has to be borne in mind is that what is computed as profits and losses of 
a life insurance business for purposes of assessment of income-tax may have no rela- 
tion to the actual trading profits of losses as disclosed in the balance sheet. The 
assessment had to be under rule 2 (a) or 2 (b). In either case it is a notional profit 
or notional loss, computed only for purposes of assessment to tax. But that is the 
only basis for assessment. The assessment of profits and losses for each of the years 
1941 to 1944 was and necessarily had to be, with reference to the actuarial report 
of the period that preceded 1941, whatever were the actual trading profits as dis- 
closed in the balance-sheets of those years. What happened in this case was that, 
while the actuarial report for the- period 1941 to 1945 disclosed a deficiency, that 
could not be, and was not, the basis of assessment for any of the years 1941 to 1944. 
In was on a profit computed under rule 2 (b) that the assessee was liable to be assess-. 
ed and was in fact assessed up to the end of 1944. That notional profit could not 
be converted into a loss, again a notional loss, on the basis of the actuarial report, 
which could not be the basis of the assessment for any of the accounting years to 
the end of 1944. 


‘There was no loss that could be assessed as a loss under the special rules of com+ 
putation applicable to the life insurance business, in 1943 or 1944. There was nothing 
to be carried forward as a loss when computing the assessable income of 1945. The 
loss for 1945 was correctly computed under rule 2 (b), and that loss of Rs. 18,096 
alone was available to be carried forward in assessing the income of 1946. No 
doubt section 24 allowed the loss of more than one year to be carried forward ; 
but in this case “ factually ” there were assessable profits in 1943 and 1944, which 
meant there was no loss to be carried forward to 1945 to be set off against the assess- 
able income of that year. 


The learned counsel for theDepartment pointed out that the assessment of profits 
and losses for each of the years that preceded 1946 had become final, and he relied 
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on section 24 (3) to bar the acceptance of the contention of the learned counsel for 
the assessee that the entire loss during the period that preceded 1946 should be 
allowed to be carried forward. It is really unnecessary to pronounce any concluded 
opinion of ours on the scope of the finality of the assessment of a loss communicated. 
to an assessee under section 24 (3). We have said that though there was a computed. 
deficiency of Rs. 86,708 at the end of the period that ended on gist December, 
1945, the loss that the assessee could carry forward was only the computed loss of 
1945, Rs. 18,096. 

We answer both the questions in the affirmative and against the assessee. The 
assessee will pay the costs of the Department in R.C. No. 100 of 1956. Counsel’s 
fee Rs. 250. 


V.S. —_ Reference answered. 
against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JUSTICE JAGADISAN AND Mr. Justice KAILASAM. 
The Union of India represented by the General Manager, 


B.B. and G.I. Railway, Bombay Central and others .. Appellants* 
; v. 
B. È N. Sitararhiah, a registered firm of cloth merchants by its 
partners, Godown street, G.T., Madras and others .. Respondents. 


Limitation Act (IX of 1908), Article go—Suit against a carrier for damages for injury to goods—Limita- 
tion—Starting point. 

For purposes of a suit for compensation for damages to goods against a carrier the limitation 
will run under Article 30 of the Limitation Act from the date on which the consignee became aware 
of the damage. The date of repudiation_of the claim by the carrier cannot be the starting point of 
imitation in such cases. 


Rahim Sahib v. Agent, S. I. Railway, (1955) 1 M.L.J. 406 and East Indian Railway and others v. Gofrlal 
Sharma, A.I.R. 1941 Cal. 304, differed. 

Appeal against the Decree of the City Civil Court, Madras (Additional Judge) 
in A.S. No. 194 of 1955 preferred against the Decree of the City Civil Court, Madras 
(III Additional Judge) in O.S. No. 1886 of 1951. 


S. S. Ramachandra Ayyar and S. R. Kumaraswami, for Appellants. 
T. Krtshnajt, for Respondent. 
The Judgment of the Court was delivered by 


Kailasam, 7.—The plaintiffs filed this suit against the Union of India represented. 
by General Managers of B.B. and C.I.,G.1.P. and Southern Railways for recovery 
of Rs. 1,453-13-6 as compensation for the damage done to six bales of cotton cloth 
consigned by the Surat Cotton Spinning and Weaving Mills, Ltd., to the plaintiffs. 
The Surat Cotton and Spinning Mills, Ltd. consigned six bales of cotton cloth 
on 25th August, 1950 to the plaintiffs. When the bales reached Madras they were 
found wet and thereupon delivery, was taken on 21st September, 1950, in the pre-- 
sence of the Railway Inspector who made an endorsement to the effect that all the 
six bales were found damaged by water on all sides. Water had penetrated far 
into the bales and wettage could be felt on the gunny covering. Packing was gunny, 
covering with brown paper packing inside. The plaintiffs took delivery on 21st 
September, 1950 in the expectation that the compensation of Rs. 1,453-13-6 which 
was fixed as damages to the goods would be paid by the railway authorities. There 
was correspondence between the plaintiffs and the railway company and by a 
letter, dated 26th December, 1950, the railway company rejected the claim for com- 
pensation on the ground that the bales were not packed with waterproof material 
and there was no misconduct on the part of the railway servants. The plaintiffs 
filed the suit on 19th December, 1951. 
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The trial Court came to the conclusion that the packing by the mills was as 
per the rules of the railway and that the plaintiffs are entitled to relief. It also found 
that the railway was guilty of recklessness and carelessness in performance of its 
duty. The trial Court held that the suit was within time under Articles 30 and 31 
because the plaintiffs were entitled to the benefit of the period during which time 
the matter was in correspondence with the railway company. 


On appeal, the Additional Judge, City Civil Court, confirmed the finding of 
the trial Court that the bales were in sound condition and the damage was caused 
owing to the carelessness and misconduct on the part of the railway servants. 
Against the decision of the Additional Judge, City Civil Court, Madras, the railway 
company has preferred this appeal. 


When this appeal came up before Jagadisan, J., he found that the question 
is one of frequent occurrence and as a substantial question of law was involved and 
as there was conflict of judicial opinion, placed it before my Lord the Chief Justice 
for directions to post the case before a Division Bench and in pursuance of the order 
of my Lord the Chief Justice this case is posted before us. 


Both the Courts have come to the conclusion that when the goods were 
pial parma they were properly Pair and the damage was due to the carelessness 
and misconduct on the part of the railway servants. We are in complete agreement 
with the findings of fact and the learned counsel for the railways did not attempt to 
dispute the finding. The only contention which the learned counsel raised was that 
the suit is barred by limitation. 


He contended that the goods were in a damaged condition and open delivery 
was given by the Railway Inspector to the plaintiffs on 21st September, 1950 after 
noting the details of damage. The plaintiffs were therefore fully aware of the 
loss or injury to the goods on 21st September, 1950. The suit was filed on 19th 
December, 1951 and therefore excluding the time taken for notice the suit ought to 
have been filed on 21st November, 1951 and therefore it is out of time. The learned. 
counsel for the railway contended that Article 30 provides for a suit against a carrier 
for compensation for losing or injuring the goods and the period of limitation is one 
year from the time when the loss or injury occurs. He submits that the loss to the 
‘goods occurred before 21st September, 1950 when the plaintiffs became aware of 
the injury to the goods and in any event the period of limitation will start from 21st 
September, 1950. We feel the contention is sound and has to be accepted. 


The damaged bales were delivered to the plaintiffs on 21st September, 1950. 
Therefore, this case is not one of non-delivery or delay in delivery of goods so as 
to attract Article 31 of the Limitation Act but comes clearly under Article 30 which 
provides for compensation for loss or injury to goods. The learned counsel for the 
respondents contended that Article 30 has to be interpreted in the light of decisions 
interpreting Article 31 and that therefore the starting point of limitation will be 
the date of final intimation by the railway that the goods are lost. The learned 
counsel submitted that when period of limitation is computed from the date of final 
intimation by the railway authorities in the case of loss of goods, the same condi- 
tion may be applied to ‘ injury to goods’ which also forms part of Article 30. We 
‘are unable to agree with this contention. Whether the word non-delivery in 
Article 31 will include loss or not, does not help the present discussion. In this case 
there is no question of non-delivery. The damaged goods were in fact delivered 
to the respondents. Article 30 is the Article that provides for injury to goods and 
.as the defendant has taken delivery of the goods it will not amount to non-delivery 
and as such cannot be governed by Article 31. 


The question is whether the period of limitation can be held to start from the 
date on which the railway company finally repudiates its claim as has been held 
in the case of Article 31. We feel that the decisions under Article 31 have no applica- 
tion in a case in which the goods were damaged and the damaged goods were taken 
delivery of by the consignee. The Article mentions that the time begins to. run 
‘from the date when the loss or injury occurs. Reading this along with column 1 
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which mentions that the suit against a carrier for compensation for losing or 
injuring goods should be filed within one year, the injury referred to in column 3 
can only refer to injury to goods mentioned in column 1. Therefore the period of 
limitation will commence from the date of injury to the goods, There may be 
cases in which the injury to the goods might have been caused on a particular date 
but neither the railway company nor the consignee would have been aware of the 
injury. The goods may be damaged in transit and by mistake sent to a wrong 
destination. In such cases the railway themselves may not know when actually 
the goods were injured and in answer to enquiries by the consignee the railway may 
be informing the consignee that the matter is under consideration. In some cases 
the railway may come to know that the goods were injured after considerable time 
and again may take some more time in informing the consignees. In such 
cases it cannot be said that the period of limitation would begin from the date when 
the goods were actually injured, for ifit were so, if the railway company or the 
tonsignee comes to know of the damage more than one year after the actual damage 
to the goods a suit by the consignee will be barred by limitation and we are of opinion 
this result would not have been contemplated by the Legislature. In our view the 
limitation will begin to run under Article 30 only on the date on which the 
consignee was informed of the injury to the goods. In this case the consignee did 
take open delivery of the goods on 21st September, 1950 and therefore he was fully 
aware of the damage to the goods and the limitation would in any event start running 
from 21st September, 1950. ' 


The learned counsel for the railway referred to the decision in Rahim Sahib v. 
Agent, S. T. Railwayt. In that case the goods were received at Tiruppur Railway 
Station on 18th August, 1944, and on unloading it was found that some bundles 
were completely wet and other bundles loose. The Claims Inspector examined the 
goods and issued a certificate on gth September, 1944 and damages were claimed 
on gth January, 1945. The Railway Administration repudiated the claim on 22nd 
January, 1945. After some correspondence the final reply was sent by the Com- 
mercial Superintendent on 4th July, 1945 that they maintain the repudiation for 
reasons already stated in their letter of 22nd January, 1945. The suit was insti- 
tuted on 4th July, 1946. Krishnaswamy Naidu, J., observes that the entire 
correspondence shows that the claim was made only for damage to the goods and 
consequent loss and not for non-delivery and Article 30 alone would therefore apply. 
Regarding the starting point of limitation His Lordship found that the liability 
arose as early as 22nd January, 1945, when the Railway Administration originally 
repudiated the claim and that the Administration’s letter stating that the matter 
was under enquiry would not take away the effect of repudiation in Exhibit A-4 
and that the final letter of repudiation of 4th July, 1945, cannot be relied on as the 
date on which the limitation would start to run. We respectfully agree with the 
learned Judge that the Article that is applicable in the case is Article 30. But we 
are unable to agree with the view of the learned Judge that the starting point of 
limitation will be the date on which the Railway Administration repudiated the 
consignees claim on 22nd January, 1945. In cases falling under Article 30, as 
pbserved by us already, the time will start to run from the date on which the 
‘consignee became aware of the injury to the goods. 


The learned counsel for the appellants also referred to the decision in East 
Indian Railway and others v. Gopilal Sharma*, Henderson, J., held that the time does 
not run from the date of plaintiffs’ knowledge and that there is ample authority 
for the proposition that the time begins to run from the date when the injury was 
actually caused and that the burden of proving when the injury was caused rests 
upon the carrier. Later he observed that the delivery of the goods took place on 
€th August, and therefore there cannot be any doubt that the injury took place 
not later than this date. We respectfully agree with the learned Judge when he 
observes that the burden of proving when the injury was caused rests upon the carrier 
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but we would qualify the learned Judge’s proposition that the time begins to rum 
from the date when the injury was actually caused by holding that the time will 
begin to run from the date when the consignee became aware of the injury. 


The next case cited by the learned counsel for the railways is the decision in. 
Union of India v. Gujerat Tobacco Co.1, Their Lordships held that under Article 30: 
the onus to prove date of loss or injury mentioned in column 3 of the Article is on 
the railway concerned. 


It is unnecessary to refer to the decisions of other High Courts referred to by 
the learned counsel for the railways. Wehold that the suit that was filed on rgth. 
December, 1951 is clearly barred by limitation under Article 30. The appeal is 
therefore allowed. As we have found the railway guilty of negligence we are not. 
awarding costs. Each party will bear his own costs throughout. 


R. M. Di Appeal allowed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Testamentary and Intestate Jurisdiction.) 
PRESENT :—MR. JUSTICE GANAPATIA PILLAL 
Saradambal .. Plaintiff* 
A 


Seethalakshmi .. Defendant. 


Madras Comt-fees and Suits Valuation Act (XIV of 1955), sections 66 to 71—Scope—Inherent power 
to order refund of Court-fee—Testamentary suit—Court-fee on plaint on application being converted into suit 
on caveat being ubsequent withdrawal of contest by caveator—Application for refund of Court-fes 
levied on caveat—Competency—Schedule II, Article 11 (k) and Proviso—Construction—Interpretation of Statutes.. 


An application for Probate was filed with a Court-fee of Rs. 25 as required by Article 11 () Gy 
of Schedule II to the Madras Ceurt-fees and Suits Valuation Act, 1955 Caveat was entered 

the ing was converted into a suit under Order 25 of the Original Side Rules of the Madras. 
High Court ; consequently Court-fee was demanded and collected in accordance with the proviso: 
to Article 11 (k), that is, to the extent of one half of the scale of fees prescribed by Article I, Schedule I, 
on the market value of the estate, less the fee already paid on the application. Subsequently the- 
contest was withdrawn by the defendant and the suit was disposed of as uncontested. Plaintiff applied 
for refund of the additional Court-fee levied from him when the application was converted into a suit 
on the grounds, firstly that the Court had an inherent power to order a refund because the purpose: 
for which the fee was collected was not achieved, the caveat having been withdrawn, and, secondly,. 
that the proviso to Article 11 (k) would govern only clause (ii) and not clause (i) of Article 11 (k) andy. 
therefore, no additional Court-fee ought to have been levied. 


Held : (1) that section 69 of the Court-fees Act, 1955, would apply to a testamentary suit as- 
well as to other suits filed on the Original Side of the High Court and in the face of the specific provision. 
for refund, the inherent power of the Court could not be invoked or exercised to order refund of either- 
the entire fee or half the fee paid on the plaint at the time when the original petition was converted 
into a suit. The fact that the claim in this case originally arose out of an application and not a suit. 
did not make any difference. Nor would the fact that the caveat was withdrawn and the matter 
was disp of as uncontested affect the question of the legality or otherwise of the levy of Court-fee- 
re the first instance, giving rise to a refund except as provided in the specific sections of the Court-fees- 
t. 


Chidambaram Chettiar, In re, (1934) 67 M.L.J. 321 : LL.R. 57 Mad. 1028 and Kappini Gounder, 
In re, (1937) 2 M.L.J. 788, followed. 


Tarachand v. State, A.LR. 1955 Cal. 258, relied on. 
J. C. Galstaun v. Raja Janaki Nath Roy, (1933) 38 C.W.N. 185, not followed. 
Renganna v. State of Madras, (1949) 1 M.L.J. 160, explained and not followed. 


(2) There is no warrant for holding that the proviso to Artiele 11 (k) of Schedule II to the 
Madras Court-fees and Suits Valuation Act, 1955, governs only clause (ii) of the Article. 


A proviso is really in the nature of an exception to the main section and would normally govern 
the entire section or article in the absence of a special indication to show that it is limited to ane part. 
of it, and there is no such indication in the present instance. 








1, ALR. 1955 Cal. 448. 


* T.O.S. No. 3 of 1959. gth tember, 1960. 
(O.P. No. 6 of 1959). (18th Shear 1882, Saka) 
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Petition converted into a Testamentary Original Suit for allowing the plaintiff 
‘to prove the will in common form and for granting probate thereof to have effect 
throughout the whole of Union of India, to the Petitioner-Plaintiff. 


K. N. Subramaniam, for Plaintiff. 
P. R. Vasudeva Iyer, for Defendant. 


The Court made the following 


Orver.—T.O.S. No. 3 of 1959 was disposed of by me after the withdrawal 
-of contest by the defendant. The plaintiff in the suit has applied for refund of Court- 
fee paid on the plaint when the application was converted into a suit. 


A fixed fee of Rs. 25 was paid when the proceeding was instituted as a original 
pee as required by Article 11(k) of Schedule II of the Madras Court-fees and 
Suits Valuation Act, 1955. When a caveat was entered the proceeding was 
«converted into a suit under Order 25 of the Original Side Rules, and, there- 
upon Court-fee was demanded in accordance with the proviso to Article 11(&) of 
‘Schedule II of the Madras Court-fees Act and ad valorem Court-fee to the extent of 
one-half of the scale of fee prescribed in Article 1 of Schedule I of the Court-fees 
-Act on the market value of the estate, less the fee already paid on the application, 
-was collected. It is this fee that was levied and collected which is sought to be re- 
fulided by the present application. 


Counsel for the plaintiff based his argument upon two grounds. First, he 
-contended that despite the absence of any provision in the Court-fees Act, 1955, for 
refund of fee collected at the time when this proceeding was converted into a suit, 
-the Court has an inherent power in suitable circumstances to order such refund. 
In support of his argument he contended that the purpose for which the fee was 
paid when the proceeding was converted into a suit was not achieved, having re- 
gard to the subsequent event that the defence was withdrawn and the probate was 
ordered to be issued. He also maintained that the question whether the fee 
actually levied at the time when the proceeding was converted into a suit was in 
excess of the requirements should be decided not only with reference to the state 
of affairs existing at the time when the fee was collected, but also with reference to 
subsequent events. The second argument of learned counsel was that the proviso 
‘to Article 11 (k) would only govern clause (i) and not clause (ii) of that Article. 
‘Clause (i) of the Article 11 (4) reads thus: 


“ Application for probate or letters of administration to have effect throughout India. Proper 
fee, twenty-five rupees.” 


Clause (ii) reads thus: 
“ Application for probate or letters of administration not falling under clause (i)— 
(1) ifthe value of the estate does not exceed Rs. 1,000 ; twelve annas. 
(2) if the value exceeds Rs. 1,000 ; five rupees.” 
‘Then follows the proviso in question which reads thus : 


“ Provided that if a caveat is entered and the application is registered as a suit, one-half the 
-scale of fee prescribed in Article 1 of Schedule I on the market value of the estate less the fee already 
-paid on the application shall be levied.” 
It is apparent that there is a classification of applications for probate or letters of 
administration in this provison based on the question whether the probate sought 
to be issued will have effect throughout India or only within the State over which 
the High Court or the District Court has jurisdiction. In respect of the former 
class a heavier fixed fee is levied while in respect of the latter class a lower fee of 
either twelve annas or Rs. 5, depending upon the value of the estate, is levied. The 
condition upon which the higher fee indicated in the proviso can be levied does not 
depend upon either the value of the estate involved or upon the nature of the 
probate asked for. The point of distinction between the two classes turns solely 
upon whether the probate is to have effect throughout India or it should be restricted 
to the State in which the probate is issued, irrespective of its being issued by the High 
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Court or by a District Court. I am, therefore, unable to find any basis for the 
argument of the counsel that the proviso should be attached only to clause (2) of 
Article 11 (k) and not to the entire provison covered by the clause (k). 


I bave come to this conclusion for two reasons. .Unless there are special 
indications to show that a proviso to a section is limited to one part of it, normally 
the proviso governs the entire section. Secondly, it is not necessary for the purpose 
of making a proviso applicable to the entire section to repeat it after each clause 
of that section. The proviso is really in the nature of an exception which takes a 
class of cases out of the operation of the main section. Having this in view, the 
proviso in question takes one category of applications for probate or letters of 
administration, namely, contested applications out of the ambit of the operation of 
clause (k) by providing ad valorem feein the place of a fixed fee. Normally sucha 

roviso should govern the entire section unless there are contrary indications. 
find no such indications in the present instance. I therefore, reject this argument 
of learned counsel. 


On the question of the inherent power of this Court to order refund of Gourt- 
fee levied, I must first of all notice the provisions of the Court-fees Act of 1955. 
Sections 66 to 71 deal with this point. Section 66 deals with refund consequent 
upon a plaint or memorandum of appeal being rejected on the ground of delay 
in its representation, or where there is deficiency in Court-fee on such document 
and it is not made good within the time allowed by law or granted by the Court. 
Section 67 deals with the refund of Court-fee is in cases of remand. Section 68 
provides for the refund of Court-fee where a Court reverses or modifies a former 
decision on the ground of mistake. _ It is section 69 which it is alleged deals with 
the problem I have to face in this case. It reads thus : 

“ Whenever any suit is dismissed as settled out of Court before any evidence has been recorded 
on the merits of the claim, half the amount of all fees paid in respect of the claim or claims in the suit 
shall be ordered by the Court to Be refunded to the parties by whom the same have been respectively 
paid. 

The Explanation to this section is omitted as being not relevant for my present 
purpose, 

Counsel for the plaintiff concedes that this section in terms will not apply to 
the present case because the suit was not dismissed as settled out of Court. On the 
other hand, the suit was decreed on the withdrawal of the contest. According 
to him, there is therefore, no provision in the Court-fees Act for refund of fee in a 
case like this. His argument is that where there is no specific provision for refund 
of fee in a particular case, the inherent power of the Court is attracted and the Gourt 
is free to order such refund. For another reason also`section 69 would not apply 
to this case ‘because the claim made is not for refund of half the fee collected at the 
time when the application was converted into a suit, but for the entirety .of that fee. 


This question of the inherent power of the Court to order refund of Court-fee 
has been considered by more than one Bench of this Court. In Chidambaram 
Chettiar, In re!, a Bench of this Court had to consider the question of refund when an 
appeal was withdrawn and the Court-fee paid on the appeal memorandum was 
sought to be refunded. In dealing with this question the Bench observed : 


“ Tn our opinion, the Court can order a refund (i) where the Court-fees Act applies, (ii) where 
there is an excess payment by a mistake or (iii) where, on account of the mistake of a Court, a party 
has been compelled to pay Court-fees either wholly or in part. Outside these cases we are not satisfied 
that we have authority to direct a refund.” 


In thus laying down the rule applicable to refund of Court-fees the Bench refused. 
to follow the decision of the Calcutta High Court in 7. C. Galstaun v. Raja Janaki 
Nath Roy*. If the rule laid down by this Bench is applied there can be no question 
in this case of any excess payment by mistake or by reason of any mistake of a Court3 





1. (1934) 67 MLJ. 321: LLR. 57 Mad. 2. (1933) 38 C.W.N. 185. 
1028. 
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This Bench decision was followed by another Bench of this Court in In re Kappint 
Gownder1. That was also a case of refund of Court-fee claimed on the withdrawal 
of an appeal as having been settled out of Court. The Bench held that such a 
claim did not fall within the purview of section 13, of the old Court-fees Act. The 
reason given by the Bench was that if a Court-fee was properly paid on the appeal 
memorandum it cannot be refunded because no Court has inherent power to do 
that which is expressly prohibited by Statute. This rule followed_by two Bench 
decisions of this Court, has also been adopted by the Calcutta High Court and by 
the Lahore Court. In Tarachand v. State®, the rule is thus stated : 

“Before any question of the exercise of inherent power can arise, it must be found that there 
bas been a payment, not required by law or a payment in excess of what is enjoined by the charging 
statute and that there is no specific provision for a refund of the unwarranted payment which makes 
the exercise of the inherent power necessary, because the Court resorts to that power in aid of and 
by way of implementing its judicial decision that a party has made a payment not required by or in 
excess of what is required by law ”. 

To decide whether the payment made was in excess of what is required by law, 
learned counsel contends that not only the situation existing at the time when the 
fee was collected but also subsequent events must be taken into account. He cites 
a decision of Ramachandra Iyer, J., in support of his contention, Renganna v. Stats 
of Madras*, ‘There the learned Judge had to consider a claim for refund arising 
in a suit originally filed in the Original Side of the High Court but transferred to 
the“City Civil Court as a result of the enlargement of that Court’s jurisdiction, when 
the suit was settled out of Court. The learned Judge held that in such a case the 
plaintiff would be entitled to refund of the Court-fee paid according to the scales 
provided in Rule 13-A of Order 2 of the High Court-fees “Rules, 1933. After 
dealing with the relevant statutory provisions applicable to that case in support of 
his conclusion, the learned Judge also relied upon the principle that what is excess 
payment of Court-fee could be determined by reason of subsequent events like the 
settlement of a suit. He stated his conclusion thus :— 

“If origi the Court-fee collected is excessive, there is an undoubted power m Court to direct 
a refund of the excess. I can find no difference in principle between that case and a case where 


the collection becomes excessive by reason of a subsequent event (like the settlement of 
the suit) which was contemplated and provided for by the rules themsleves.”’ 


This reasoning, apart from the interpretation of Order 2, rule 13-A of the High 
Court-fees Rules, 1933, was given as another ground for the conclusion of the learned 
Judge. In that sense the second line of reasoning relating to the collection of Court- 
fee originally justified by the statute, becoming excessive by reason of subsequent 
events indicated in the judgment of the learned Judge is really obiter. Even other- 
wise, the two Bench decisions noticed by me do not seem to have been cited before 
the learned Judge. In my opinion, these two bench decisions clearly lay down 
that subsequent events could not affect the question of the legality or otherwise of 
the levy of Court-fee at the first instance giving rise to a claim for refund except 
as provided im specific sections of the Court-fees Act. The rule is stated in precise 
terms in Chidambaram Chettiar, In re4. The learned Judge specifically ruled that 
outside the cases mentioned by them the Court had no authority to direct a refund. 
I am bound to follow that rule both as it is binding on me and as it also accords 
with my view of the matter. 


This was not a case covered by a specific provision of any statute for refund 
of Court-fee. We are here dealing with a case of inherent power of the Court to 
order refund in cases not covered by the statute. In Chidambaram Chettiar’s Case‘, 
also the claim for refund was not covered by any specific provision of the Courte 
fees Act. In my opinion, fhis rule which is binding upon me must be followed in 
preference to the view expressed by Ramachandra Iyer, J 

Learned counsel for the plaintiff referred me to a decision of the Bombay High 
Court in Sundrabai v. The Collector of Belgaum®, and to the provisions of Order 25, 
of the Original Side Rules to contend that a testamentary suit would not fall into 


1. (1937) 2 M.L.J. 788. 4. (1934) 67 M.L.J. 321: LLR. 57 Mad, 
2. ALR. 1955 Cal. 258. 1028. 
3. (1959) 1 M.LJ. 160. 5. (1908) I.L.R. 33 Bom. 256. 
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the category of suits contemplated in section 69 of the Court-fees Act of 1955. He 
also referred me to rules 1, 62,63 and 66 of Order 25 of the Original Side Rules 
to show that really after the withdrawal of a contest in a testamentary suit, it is 
treated as a non-contentious suit and the proviso to Article 11 (k) of Schedule IT 
could not apply to such a suit. I agree readily that a testamentary suit stands on 
a different footing from regular suits on the file of the Original Side of this Court, 
but, I am not able to agree that a testamentary suit is taken out of the ambit of sec- 
tion 69 of the Madras Court-fees Act of 1955. The language used in that provision is, 
“‘ whenever any suit is dismissed assettled out of Court before any evidence has been 
recorded on the merits of the claim ”. In coming to this conclusion I am not 
unaware of the provisions of section 12 of the Court-fees Act. The Explanation to 
section 69 specifically provides that the phrase “merits of the claim” shall have the 
same meaning assigned to it in section 12 of the Court-fees Act. It is true that the 
claim in this case originally arose out of an application and not a suit. But, that, 
in my opinion, makes no difference because the enhanced Court-fee became pay- 
able only when the application was converted into a suit. At that stage, the merits 
of the claim of the plaintiff arose out of a plaint in a suit. In my opinion, section 69 
applies to testamentary suits as well as to other suits filed in the Original Side of this 
Court. Since there is a specific provision for refund of the Court-fee on settlement 
of suits before hearing in section 69 of the Court-fees Act, I hold that the inherent 
power of this Court could not be invoked in this case to order refund of eithew the 
entire fee or half the fee paid on the plaint at the time when the Original Petition 
was converted into a suit. The claim for refund is therefore rejected. Taxed costs 
of the probate will come out of the estate. Advocate’s fee Rs. 250. 


P.R.N. : — Claim for refund rejected. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice, Mr. JUSTICE VEERASWAMI 
AND MR. Justice VENKATADRI. 


Moolchand Kevelchand Daga .. Appellant* 

vu. 

Kissindoss Girdhardoss .. Respondent. 
Arbitration Act (X of 1940), section 39 (2)—Bar of appeal—Scope of— Second Appeal —Meaning of. 
Letters Patent (Madras), clauses 15 and 44—Judgment by a single Judge of the High Court setting aside 

wan order of the lower Court under section 39 of the Arbitration Act—If appealabls under clause 15—Clause 44 

of the Letters Patent—Hfect. 

Arbitration Act (X of 1940), section 34—Applicability—Promissory note on settlement of disputes under a 
contract with an arbitration clause—Suit to enforce—Jf can be stayed. 

An appeal under clause 15 of the Letters Patent (Madras) would normally lie from an order of a 
‘single Judge of the High Court provided the order is a judgment within the meaning of that clause. 
Clause 44 of the Letters Patent is in general terms and provides that the provisions of the Letter 
Patent are subject to the Legislative powers of the Governor-General. It only provides that in the 
exercise of such legislative ers all the provisions of the Letters Patent may in all respects be amended 
and altered. It is no doubt true that the term “ second appeal ” in section gg (2) of the Arbitration 
Act is not used in the narrow and technical sense of a second appeal under section 100 of the Civil 
Procedure Code but means a further appeal, that is numerically a second appeal. But the further 
appeal contemplated is to the Court of a higher grade. Hence an appeal under clause 15 of the 
‘Letters Patent from one Judge of the High Court to two or more Judges of the same High Court 
cannot fall within the category of ‘ second appeal’ mentioned in section 39 (2) of the Arbitration 
Act. 

Huw rish Chunder Chowdhry v. Kalisundari Debi, (1883) L.R. 10 LA. 4: I.L.R. 9 Cal. 482 (P.C.), 
followed. 7 

Chappan v. Moidin Kutti, (1899) 8 M.L.J. 231 : I.L.R. 22 Mad. 68 ; Sabhapathi Chettiar v. Narayana- 
swami Chetty, (1902) 11 M.L.J. 346 : LL.R. 25 Mad. 555, referred. 

There is thus nothing in section 39 (2) of the Arbitration Act, either in express terms or by 
necessary implication, which amends or alters Clause 15 of the Letters Patent restricting the right of 
appeal conferred thereunder. 2 





* L.P.A. No. 96 of 1956. 2 February, 1961. 
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Radhakrishnamurthy v. Ethirajulu Chetty and Co., (1945) 1 M.L.J. 54 : LL.R. (1945) Mad. 564 and 
Co-operative Insurance Society v. Bapi Raju, (1955) 2 M.L.J. 363 : LL.R. (1956) . 547, held not 
good law. ; 

Hence an appeal under Clause 15 of the Letters Patent would lie from the judgment of a single 
Judge of the High Court setting aside an order of the City Civil Court under the provisions of section 
39 of the Arbitration Act. Section 39 (2) of the Arbitration Act read with Clause 44 of the Letters 
Patent does not have the effect of barring such appeal. 

Case-law referred and discussed. 

By the Division Bench : A suit to enforce a promissory note taken in settlement of disputes under 
a contract with an arbitration clause cannot be stayed. Section 94 of the Arbitration Act has no 
application to such a case. 

Appeal under clause 15 of the Letters Patent against the Judgment of the 
Honourable Mr. Justice Ramaswami dated 23rd March, 1956 and made in A.A.O. 
No. 531 of 1954 preferred against the order of the City Civil Court, Madras (Prin- 
cipal Judge) in I.A. No. 676 of 1954 in O.S. No. 538 of 1954. 

D. Ramaswami Iyengar and V. Krishnaswami, for Appellant. 

A. K. Muthuswami Iyer and S. Vaidyanathan, for Respondent. 


The appeal came on for hearing before a Division Bench (Rajamannar, C.J., and 
Basheer Ahmed Sayeed, F.) when the following Order of Reference to a Full Bench 
was made by. 

« Rajamannar, C. F.t :—This is an appeal from the judgment of Ramaswami, J., 
in A.A.O. No. 531 of 1954. That appeal was preferred against the order made 
by the learned City Civil Judge, Madras, in I.A. No. 676 of 1954 in O.S. No. 538 
of 1954. The application was made under section 34 of the Indian Arbitration 
Act for stay of the suit on the ground that the remedy of the plaintiff was to 
resort to arbitration. The learned City Civil Judge, however, dismissed the 
vw and refused to grant stay. There was an appeal to this Court 
(C.M.A, No. 531 of 1954). The appeal itself was filed under section 39 (1) (2) 
of the Indian Arbitration Act. Ramaswami, J., allowed the appeal and set 
aside the order of the learned City Civil Judge, and granted the application for 
stay of the suit. This appeal is by the plaintiff from that order, 


A preliminary objection was taken on behalf of the respondent before us that 
the appeal is incompetent, and reliance was placed on section 39(2) of the Indian 
Arbitration Act and the rulings of this Court in Radhakrishnamurthy v. Ethirajulu Chetty 
& Col, and Co-operative Insurance Society v. Bapi Raju?. Undoubtedly, the decision 
in Radhakrishnamurthy v. Ethirajulu Chetty & Cot, directly supports, the preliminary 
objection. There, it was held by Sir Lionel Leach, G.J., and Shahabuddin, J.,. 
that an appeal under clause 15 of the Letters Patent against the judgment of a single 
Judge of the High Court setting aside an order of the City Civil Court under the 
provisions of section 39 of the Indian Arbitration Act, 1940, is barred by reason 
of sub-section (2) of the said section. The reasoning of this decision is contained 
in the following passage from the judgment of the learned Chief Justice : 

“Tt is true that clause 15 of the Letters Patent if it stood alone, would allow the appeal ; but 

clause 44 of the Letters Patent says that the provisions are subject inter alia to the legislative poren 
of the ernor-General in Legislative Council. The Indian Arbitration Act is an Act of the tral 
Legislature and the provisions of section 39 must prevail”. 
This ruling was followed by another Division Bench in Co-operative Insurance Society 
v. Bapi Raju®, The same view has been taken by the Bombay High Court in 
Madhavdas Devidas v. Vithaldas Vasudevdas*, and by the Calcutta High Court in 
R. Wright and Partner, Ltd. v. Governor-General in Council*. On the other hand, a 
contrary view was taken by the Lahore High Court in Hanuman Chamber of Commerce 
v. Fassa Ramë, and by the East Punjab High Court in Mohindra Supply Co. v. Governor- 
General in Council®, the latter being the decision of a Full Bench. 





t gth November, 1959. 
1. (1945) 1 M.L.J. 54: LL.R. (1945) Mad. g. LLR. {ross} Bom. 570. 
564. 4. IL.R. (1948) 2 Cal. 265. 
2. (1955) 2 M.L.J. 363 : I.L.R. (1956) Mad. 5. AIR. (1948) Lah. 64. 
7. 6. A.I.R. 1954 Punj. 211 (F.B.). 
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It is true that clause 44 gives ample power to the Legislature to take away 
right of appeal conferred by clause 15 of the Letters Patent. But, before it can 
be held that such a right of appeal has been abrogated, there should be an express 
provision to that effect, or there should be some provision necessarily implying 
such abrogation. We find nothing prima facie in section 39 (2) of the Indian Arbitra- 
tion Act which expressly takes away the right of appeal from one learned Judge 
to a Division Bench of this Court ; nor can we find any language in section 39 
(2), which of necessity would imply that such an appeal would be incompetent. 
We are not expressing any final opinion, as we are bound by the decisions in Radha- 
krishnamurthy v. Ethirajulu Chetty and Co.1 and Co-operative Insurance Society v. Bapi 
Raju*, But, we are convinced that the decisions in Radhakrishnamurthy v. Ethirajulu 
Chetty and Co.1, should be re-considered. The appeal will be posted before a Full 
Bench. 


In pursuance of the order of reference the appeal came on for hearing before a 
Full Bench. 


D. Ramaswami Ayyangar and V. Krishnaswami, for Appellant. 

S. Vaidyanathan for A. K. Muthuswami, for Respondent. 

The opinion of the Full Bench was delivered by 

Rajamannar C.F.{—This appeal originally came before a Division Bench of this 
Court. A preliminary objection was taken on behalf of the respondent that the 
appeal was incompetent. The ruling of this Court in Radhakrishnamurthy v. Ethirajulu 
Chetty and Co.1, directly supported the preliminary objection. But, after some argu- 


ment, it was considered that that decision required reconsideration. Hence, this 
reference to a Full Bench. 


The appeal purports to be filed under clause 15 of the Letters Patent against 
the Judgment of Ramaswami, J. in C.M.A. No. 531 of 1954. That appeal was 
against an order of the City Civil Court, dismissing an application filed by the res- 
pondent under section 34 of the Arbitration Act for stay of a suit (O.S. No. 538 of 
1954) on the file of the City Civil Court. Section 39 (1) inter alia provides for an 
appeal from an order staying or refusing to stay legal proceedings where there is an 
arbitration agreement (clause (v)). The question is whether an appeal under the 
Letters Patent is maintainable against the order of Ramaswami, J. It was not con- 
tended before us on behalf of the respondent that the order of Ramaswami, J., 
was not a judgment within the meaning of clause 15 of the Letters Patent. Prima 
facie, therefore, this ap would be competent. But the respondent’s contention 
is that section 39 (2) of the Arbitration Act prohibits this appeal under the Letters 
Patent. That provision runs as follows :— 

** No second appeal shall lic from an order passed in appeal under this section, but nothing in this 
section shall affect or take away any right to appeal to the Supreme Court.” f 

As mentioned above, the preliminary objection is supported by the decision in 
Radhakrishnamurthy v. Ethirajulu Chetty and Co.1, the material passage from which 
has already been extracted in the order of reference. Clause 44 of the Letters 
Patent runs thus :— 


“ And we do further ordain and declare that all the provisions of these our Letters Patent are 
subject to the legislative powers of the Governor-General in Legislative Council, and also the Governor- 
General under section 71 of the Government of India Act, 1915, and also of the Governor-General 
in cases of emergency under section 72 of that Act and may be in all respects amended and altered 


thereby.” 

The learned Judges in Radhakrishnamurthy v. Ethirajalu Chetty and Co.1, took the 
view that, as the Indian Arbitration Act was an Act of the Central Legislature, the 
provisions of section 39 should prevail, with the result that sub-section 2) of sec- 
tion 39 would take away the right of appeal conferred by clause 15 of the Letters. 
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Patent. This decision was followed by another Division Bench in Co-operative 
Insurance Society v. Bapi Rajut. Krishnaswami Nayudu, J. dealing with this point 
construed the second appeal contemplated under section 39 (2) as a further appeal 
and not a second appeal under section 100, Civil Procedure Code. The same view 
was taken by the Bombay High Court in Madhavdas Devidas v. Vithaldas Vasudevdas.# 
In this decision, unlike in the decisions of our Court, the question has been discus- 
sed at some length. Bavdekar, J., who delivered the Judgment on behalf of the 
Division Bench, referred to the sharp difference of opinion between our Court in 
Radhakrishnamurthy v. Ethirajulu Chetty and Co?., and the Lahore and East Punjab 
High Courts, which had taken a contrary view in Hanuman Chamber of Commerce v. 
Jassa Ram‘ and Banwari Lal v. Hindu College, Delhi’. It may be mentioned that the 
decision in Banwari Lal v. Hindu College, Delhi®, was affirmed by a Full Bench of 
the East Punjab High Court in Mohindra Supply Co. v. Governor-General in Council 
After setting out the two possible interpretations which could be placed on the words 
“ second appeal ” the learned Judge refused to accept the interpretation, according 
to which the class of appeals contemplated would be appeals under section 100, 
Civil Procedure Code. ‘‘ Second appeal” is a technical expression to denote an 
appeal under section 100, Civil Procdedure Code. Such an Appeal is only against 
a decree as defined in the Civil Procedure Code. An order under any of the pro- 
visions of the Arbitration Act would not be a decree. Therefore, the learned 
Judge held that it would be inappropriate to construe the expression “‘ second 
appeal” as referring to the “second appeal” 


oe in and by section 100, 
Civil Procedure Code. The learned Judge therefore adopted the other interpreta- 
tion. He observed at page 577 :— 


“ When there is an appeal provided from an order in appeal from an order, then, that appeal 
would be numerically and in the dictionary meaning of the word “second” a second appeal.” 
His conclusion was as follows :— 

“ Sub-section (2) of section 39 is ey, therefore, intended to take away any right of appeal 

which may lie under any other enactment, and, in our view, therefore, the right of appeal, which 
was given by clause 15 of the Letters Patent, is by necessary implication taken away by 
sub-section (2) of section 39.” 
The decision of the Calcutta High Court in R. Wright and Partner, Ltd. v. Governor- 
General in Council’, related to an order passed by a learned Judge of the High Court; 
but it was not one of the orders mentioned in section 39 (1) of the Arbitration Act, 
It was held that no appeal would lie from such an order under clause 15, of the Letters 
Patent, because the right of appeal given by the Letters Patent should be deemed to. 
have been curtailed, modified and restricted by section 39 (1) of the Arbitration Act. 
The decision of this Court in Radhakrishnamurthy v. Ethirajulu Chetty and Co.*, and the 
decision of the Bombay High Court in Madhavdas Devidas v. Vithaldas Vasudevdas*, 
were followed by the learned Judges in coming to the conclusion that the right of 
appeal conferred by clause 15 of the Letters Patent had been curtailed and modified 
by section 39 of the Arbitration Act, because the provisions of clause 15 of the 
Letters Patent had to be taken subject to the legislative powers of the Governor- 
General in Legislative Council. As the order of the single learned Judge of the 
High Court was itself the original order, there was no scope for the application of 
section 39 (2) of the Arbitration Act. 


A contrary view has been taken by the Lahore High Court and East Punjab 
High Court. In Hanuman Chamber of Commerce v. Fassa Ram*, A Division Bench of 
the Lahore High Court (Abdul Rashid, C.J. and Mahajan, J.) held that section 
39 (2) of the Arbitration Act did not take away the right of appeal conferred by’ 
clause 10 of the Letters Patent of the Lahore High Court (corresponding to clause 
15 of the Madras Letters Patent) either expressly or by necessary implication. In 
the Judgment of Mahajan, J. as he then was who delivered the Judgment on behalf 
of the Court, express reference is made to the decision of our Court in Redhakrishna- 
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murthy v. Ethirajulu Chetty and Co.1, and this is what the learned Judge says in dissent- 
ing from that decision : 

“ With great repect, I might observe that, as the decision states no reasons in support of this 

view, it cannot be as a precedent for a decision ofsimilar cases when the point arises before another 
Court. I am, therefore, with due deference to the learned Judges who decided the above case, not 
prepared ;to follow it, as, in my opinion, it does not lay down sound law.” 
The learned Judge was inclined to construe the expression “second appeal” in 
section 39 (2) of the Arbitration Act as meaning appeals falling under section 100, 
Civil Procedure Code. He pointed out that the expression “ second appeal” 
has seldom been used in respect of appeals which arise within the High Court and 
which are very commonly described as inter-Court appeals. In Mohindra Supply 
Co. v. Governor-General in Council?, there is an elaborate discussion by a Full Bench 
of the Punjab High Court. Kapur, J., (as he then was) delivered the leading judg- 
ment. The learned Judge’s reasoning and conclusion can be summed up in his 
own words :— 


“I am therefore of the opinion that : 


(1) Section 39, Arbitration Act, is a re-enactment of section 588 and second part of section 589 
of the Code of 1882 and also of section 104 of the Code of 1 minus the phrase added in that Code 
and a portion of section 106, and the interpretation which been put on sections 588 and 589 of 
the Code would apply equally to section 39 of the Arbitration Act ; 

a section 39 of the Arbitration Act as in section 588 of the Code of 1882 or sectio 104 
of the e of 1908, the word used is ‘ Order’ and therefore this section cannot restrict an appeal 
which would fall under clause 10 of the Letters Patent of this Court which is against a Judgement ; 

(3) the mere fact that a saving clause was introduced in section 104 (1) of the Code of 190 
and words similar to that saving clause do not find place in section 39 is no ground for interpreting 

ction 39 in a manner different from the interpretation which was put on section 588 of the Code 


of 1882 ; 
(4) The Abtitration Act is not a special Act ‘ vis-a-vis’ the Letters Patent ; on the other 
hand, it is clause 10 which is a special Act as it provided for intra-Court appeals ; 
e 
(5) the word ‘ second appeal ’ must be construed in its ordinary connotation as it is understood 
by lawyers ; 
(6) Even if it were to be used in the sense that it was used in cases decided under section 5885 


it applies only to appeals from an applellate order of a District Judge to the High Court, but it is 
not used in the sense of an appeal from one Judge of a High Court to two or more Judges of the same 
Court ; 

Me aoa is no modification of clause ro of the Letters Patent by section 39 of the Arbitration 
Act ei expressly or by necessary intendment ; and 

(8 The fact that appeals were expressly provided to the King in Council presupposes that 
an ap would lie from the Judgment of a sing c Judge to two or more Judges of that Court under 
clause 10 of the Letters Patent, otherwise the appeal to the King in Council would be only an illusory 
right. The same argument would apply to appeals to the Supreme Court.” 
No other decision of any Court directly bearing on the point was brought to our 
notice. s f 

Having regard to this pronounced conflict of judicial opinion, we would dis- 
cuss the question as if it were res integra. The order under appeal is a judgment 
within the meaning of clause 15 of the Letters Patent, and, erefore, prima facie, 
this appeal is competent under that clause. The contention that the appeal is 
incompetent is ultimately founded on clause 44 of the Letters Patent, read of course, 
with sub-section (2) of section 39. Clause 44 is in general terms and is of an om- 
nibus nature. It does not specifically refer to any right of appeal conferred by any 
of the clauses of the Letters Patent. It decalres that the provisions of the Letters 
Patent are subject to the legislative powers of the Governor-General in Legislative 
Council and the Governor-General in Council under section 71 of the Government 
of India Act, 1915, and of the Governor-General in cases of emergency under sec- 
tion 72 of that Act. What can be done in the exercise of such legislative power is 
also mentioned in clause 44.itself namely, that all the provisions of the Letters 
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Patent may in all respects be amended and altered. Clause 15 is one of the pro- 
visions of the Letters Patent and it must be conceded that this clause may in all 
respects be amended and altered in exercise of the legislative powers of the Governor- 
General in Council. It is not pretended that clause 15 has been expressly amended 
and altered so as to take away the right of appeal conferred by it in certain cases 
arising under the Indian Arbitration Act. All that is contended is that, by neces- 
sary intendment, the clause should be deemed to have been amended and altered 
by section 39 (2) of the Arbitration Act, which is no doubt an Act passed by the 
Governor-General in Legislative Council. Before we can hold that such an impor- 
tant provision as clause 15 of the Letters Patent has been amended and altered by 
necessary implication, we should be satisfied beyond doubt that the implication is 
-so compelling that to hold otherwise would be practically rendering a provision of 
an Act of the Central Legislature useless and inoperative. The question which 
falls for our decision, therefore, is whether section 39 (2) of the Arbitration Act 
compels us to hold that clause 15 of the Letters Patent must have been intended to 
be amended and altered. It is clear that section 39 of the Arbitration Act is a 
section generally dealing with appeals from orders passed under the Arbitration 
Act. “ Court ” is defined in section 2 of the Act thus : 


i “ ‘Court’ means a civil Court having jurisdiction to decide the question forming the subject- 
ae a of the reference if the same had been the subject-matter of a suit, but does not, except for the 
Purpose of arbitration proceedings under section 21, include a Small Cause Court.” 


It is obvious that, in the majority of cases, the ‘ Court’ would be one of the subordi- 
nate Courts in the country, though some of the orders might be passed by the High 
Court itself. All that we wish to stress upon is that section 39 covers not only appeals 
from orders passed by the High Court, but also appeals from orders passed by the 
other Courts. In some cases, the ‘ Court’ might be the Court of the Subordinate 
Judge. The “ appellate Court ” in certain cases may be the District Court though 
in other cases it may be the High Court. Under section 39 (1), the “ appellate 
Court ” is described as the Court authorised by law to hear appeals from original 
decrees of the Court passing the order. When a single learned Judge of this Court 
hears and disposes of an appeal preferred against one of the orders specified in sec- 
tion 8 (1) and passed by a subordinate Court, the learned Judge would constitute 
the Court authorised to hear appeals from the original decree of the Subordinate 
Court passing the order, namely, the High Gourt. There is no provision in the 
Code of Civil Procedure or in the Arbitration Act for an appeal from the order 
passed by a subordinate Court to a single learned Judge of this Court. The appeal 
lies to the High Court as such. There is nothing to prevent the Chief Justice of a 
High Court directing appeals preferred under section 39 (1) of the Arbitration Act to 
be disposed of by a Division Bench. The Appellate Side Rules may provide for 
certain of the appeals having regard to the value of the subject-matter involved, 
being heard by a single learned Judge and others by a Division Bench. Whather 
an appeal under section 39 (1) is heard by a single learned Judge or by more than 
one learned Judge, the matter is entirely one of internal arrangement of the High 
Court and is not provided by the Arbitration Act. 


There has been a great controversy as-to the meaning to be attached to the 
expression “ second appeal ” in section 39 (2). of the Arbitration Act. Some of the 
learned Judges were prepared to construe that expression as referring to appeals fall- 
ing under section 100, Civil Procedure Code. It cannot be denied that, in common- 
parlance, the expression “‘ second appeal” is used to describe appeals falling under 
that section. But, with głeat deference to the learned Judges who would construe 
that expression in section 39 (2) as referring to appeals under section 100, Civil 
Procedure Code, we are unable to agree with them, and for this reason. A Second 
Appeal under section 100, Civil Procedure Code, is only against a decree passed in 
appeal by any Court subordinate to a High Court. None of the orders mentioned 
in section 39 (1) of the Arbitration Act would be a decree within the meaning of the 
definition in the Civil Procedure Code. Therefore, even without any specific 
provision, no Second Appeal would lie to the High Court under section 100, Civil 
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Procedure Code. We are inclined to agree with those learned Judges who held 
that “ second appeal ”?” means a further appeal, that is, numerically second appeal. 


At the same time, we are clearly of opinion that the second appeal contemplated 
is a further appeal to a Court of a higher grade. Section 39 (1) refers to an appeal 
from an original order to an appellate Court, which is a Court of a higher category. 
So, when there is a reference to a second appeal from an order passed in appeal 
under the section, that is, section 39 (1), the second appeal contemplated is a further 
appeal to a Court higher than the Court which passed the order in appeal. To 
illustrate : If the original order was passed by the Court of a Subordinate Judge 
and an appeal has been preferred under section 39 (1) of the Act to the District 
Judge, there will not be a further appeal to the High Court against the appellate 
order of the District Court. In our opinion, an appeal under clause 15 of the Letters 
Patent from one learned Judge of a High Court to two or more Judges of the same 
Fhgh Court cannot fall within the category of “second appeal” mentioned in 
section 39 (2) of the Act. This point is really covered by the high authority of the 
Judicial Committee of the Privy Council in the early case of Hurrish Chunder Chowdry 
v. Kalisunderi Debit. It was held therein that a decision by a single Judge of the 
High Court appointed to dispose of matters relating to appeals to Her Majesty in 
Council, refusing to transmit for execution her order restoring a decree, is a judg- 
ment within the meaning of section 15 of the Letters Patent of 1865 and was appeal- 
able to a Division Bench of the High Court. It was contended before the Judicial 
Committee that secion 588 of the Civil Procedure Code of 1877 restricted appeals 
against orders to the list of orders enumerated therein. Their Lordships repelled 
this contention briefly, but clearly, thus : 

“It only remains to observe that their Lordships do not think that section 588 of Act (X of 1877), 

which has the effect of restricting certain appeals, applies to such a case as this, where the appeal 
is from one of the Judges of the Court to the Full Court.” 
Some of the learned Judges appear to have treated this pronouncement of the Privy 
Council as in the nature of an obiter dictum. We think otherwise. It isa definite 
and unambiguous pronouncement of the scope of section 588 of Act X of 1877. We 
need only refer to the following observation of Subramania Ayyar, J., in Chappan v. 
Mohidin Kutti?. 

“ This contention is, however, opposed to the ruling of the Judicial Committee in Hurrish Chunder 
Chowdry v. Kalisundari Debi1, in which their Lordshisps laid down that that section does not appi toa 
case such as the present, where the appeal is from one of the Judges of the Court to the F urt. 
I am unable to persuade myself, as I have already stated on a previous occasion that the observations 
of the Committee on the point are mere obiter dicta. The contention that section 588 modified clause 
15 was not only distinctly raised, but was also strongly pressed by Counsel in the argument. 

“è... . . . Their Lordships had therefore to give a decision u the soundness or 
unsoundness of the contention. That, it appears to me, they did in unmistakable terms. ” 


The importance of the dictum of the Privy Council lies in the fact that section 39 is 
substantially a re-enactment of section 588 and second part of section 589 of the old 
Code of Civil Procedure and the corresponding section 104 of the Code of 1g08 except 
for slight alteration. 


Section 104 of the Code of 1908 has been construed by this Court as not 
restricting the right of appeal conferred by clause 15 of the Letters Patent. A Full 
Bench of this Court in Paramasivam Pillai v. Ramaswami Chettiar?, held that section 104 
of the Code did not control clause 15 of the Letters Patent. Anantakrishna Ayyar, 
J., after referring to the earlier decision of this Court in Sabhapathi Chetti v. Narayana- 
swami Chetly*, Muthuvaien v. Periasami Iyen®, and Chappan y. Mohidin Kutti*, summed 
up the position in the following way : 

“It was remarked that the’ prohibition contained in the Code of Civil Procedure related only to 
the entertainment of a further appeal by another Court of a higher grade in such cases, and that the 





Pa (1883) L.R. ro I.A. 4 : I.L.R. 9 Cal. 482 ie (1933) 65 M.L.J. 222: 1.L.R. 56 Mad. 915 


2. (8go) 8 M.L.J. a31 : LL.R. 22 Mad. 4. (1902) r1 M.L. .346 : LL.R. 25 Mad. 555- 
68 at p. 5. (1903) 13 M.L.J. 497. 


To 


iT] KEVELCHAND DAGA v. GIRDHARDOsS (F.B.) (Rajamannar, G. 7.,). 535 


Figt Gon of the Letters Patent conferring a right of appeal from the judgment of one Judge of the 
igh Court to the same Court were not in any way interfered with by the provisions of Code of 
Civil Procedure. That view has been accepted all along in this Court.” 


Learned Counsel for the respondent tried to whittle down the effect of the Full Bench 
ruling in Paramasivan Pillai v. Ramaswami Chettiar! by supporting it by reference to 
section 4 of the Code of Civil Procedure. However plausible may be the argument 
based on section 4, the fact remains that the actual decisions of the Full Bench in 
Paramasivan Pillai v. Ramaswami Chettiar}, is not based on section 4, but is based on the 
principle that the appeal under clause 15 of the Letters Patent is not an appeal from 
a subordinate Court to a higher Court. 


The saving provision in sub-section (2) of section 39 regarding the right of ap 

to the Privy Council, and now, to the Supreme Court, appears to have given a little 
difficulty to some of the Judges. It is probably unnecessary; but having regard to 
the use of the general expression ‘“‘second appeal ” it was necessary in any event by 
way of abundant caution. The first part of section 39 (2) prohibits a second appeal 
from an order passed in appeal preferred under section 39 (1) of the Act. Where 
the High Court passes such an order on appeal, an appeal therefrom to the Supreme 
Court would numerically be a second appeal, and it may be open to argument 
that the prohibition of a second appeal might bé understood as a restriction on the 
right to appeal to Supreme Court. This was not the intention of the Legislature, 
and that was made plain by the saving clause that nothing in the section shall affect 
or take away right to appeal to the Supreme Court. We may advert to an ano- 
maly, if the contention of the respondent is accepted. If the judgment of a single 
learned Judge cannot be carried in appeal to a Division Bench then, the aggrieved 
party would not be entitled to prefer an appeal to the Supreme Court. Article 
133 (3) of the Constitution specifically provides that no appeal shall, unless Parlia- 
ment by law otherwise provides, lie to the Supreme Court from the judgment, decree 
or final order of one Judge of a High Court. On a consideration of all the aspects 
of the question, we have arrived at the conclusion that the expression “ second 
appeal ” in section 39 (2) of the Arbitration Act would not apply to an appeal under 
clause 15 of the Letters Patent from one Judge of the High Court to two or more 
Judges of the same Court. We are therefore of opinion that there is nothing 
in section 39 (2) of the Arbitration Act which compels us to hold that clause 15 of 
the Letters Patent has been amended and altered thereby and the right of appeal 
conferred by that clause restricted in any way. It follows that the decision in 
Radhakrishnamurthy v. Ethirajulu Chetty and Co.*, cannot be accepted as good law. The 
preliminary objection is overruled. The appeal will be posted for hearing before 
a Division Bench in the usual course. 


This appeal coming on for final hearing before the Division Bench 
(Rajamannar, C.F. and Kailasam, F.) the Order of the Court was delivered by 


Rajamannar, C.7.t—This is an appeal against the judgment of Ramaswami, J. 
in CMA. No. 531 of 1954 which arose in the following circumstances. The appel- 
lant and the respondent were parties to certain transactions which consisted of 
contracts for purchase of art silk yarn. Disputes arose between them and the 
parties appear to have settled their disputes amicably. The terms of the settle- 
ment were that the respondent should pay to the appellant asum of Rs. 4,000 in 
full quit of all claims in respect of 150 Japan Art silk yarn thirty cases purchased 
and sold to the respondent during the month of July, 1951. Out of this, an amount 
of Rs. 2,000 was paid by the respondent to the appellant by cheque on Indian Bank 
on 8th August, 1951. For the balance a promissory note was executed by the 
respondent in favour of the appellant. There was a letter which was passed by 
the appellant to the respondent, setting out {these facts and also containing the 
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following statement. ‘ We have not any claim on you in the art silk transactions 
up to date”. It was agreed that there would not be a demand of the amount due 
under the promissory note for a period of one year from the date of execution. 
The appellant filed a suit in the City Civil Court, Madras, O.S. No. 538 of 1954, 
for recovery of the amount due for principal and interest under the abovesaid 
promissory note. 


In the plaint no doubt, there was only a bare averment in accordance with the 
recital in the promissory note that it had been executed for value received. The 
respondent filed a written statement, but also took out an application under section 
34. of the Arbitration Act, praying that the Court should stay the suit, because the 
proper remedy of the appellant was to resort to the arbitration of the special panel 
of arbitrators constituted by the Madras Yarn Merchants’ Association. : 


In the affidavit filed in support of this application, the respondent alleged that 
the parties were members of the Madras Yarn Merchants’ Association and there 
was a clause in the contract between the parties, that all disputes in respect of 
contracts between members of the Association should be decided only by arbitra~ 
tion because of rule ro (a) to (c) of the Madras Yarn Merchants’ Association, 
Madras. That rule runs thus :— 

“ to (a) All disputes between members, brokers, members and non-members and vice-versa,’ 
relating to or incidental to yarn trade, such as “ Ready business ”, “ shipment ”, “ forward (oaidg)’ 
shoes “ex-godown ’, ‘ ex-mill’, and any other contracts shall be decided by arbitration under these 

es. 

(b) Every written contract between members, non-member and a member, relating to yarn 
business, of any description shall contain the arbitration clause as provided for in rule 12 (a) herein, 
and no member shall enter into any written contract with a non-member without expressly including 
in the contract the said Arbitration Clause. 


c) The Clause shall cover all disputes including disputes arising out of non-payment of mon 
due fake sale of yarn or such other a atic are i to the aa bade ve a 

Presumably, the contract between the parties contained the arbitration clause 
as provided under these rules. The contention on behalf of the respondent was 
that the subject-matter of the suit was really a claim for non-payment of money 
in respect of art silk yarn forward business. Therefore, it was covered by the arbi- 
tration agreement between the parties and the rule mentioned above. The applica- 
tion for stay was opposed by the appellant on the ground that the promissory note, on 
the foot of which a suit had been brought, was executed for an amount actually 
found due after mutual settlement between the parties and therefore there was no dis- ` 
pute or difference relating to the contract as such. The learned Judge of the City 
Civil Court dismissed the application. The learned Judge held that the suit was 
based only on a claim arising out of a promissory note which had remained unpaid 
and it did not in any way relate to the contract between the parties. On appeal 
to this Court in C.M.A. No. 531 of 1954, Ramaswami, J., set aside the order af the 
learned City Civil Judge and allowed the application for stay. This Letters Patent 
Appeal has been filed against this order of Ramaswami, J. ` 


At the outset , there was a preliminary objection raised by the respondent to the 
maintainability of the appeal, which was filed under clause 15 of the Letters Patent. 
The question was referred to a Full Bench of this Court, which has since decided that 
the appeal was competent. It now comes up before us for final disposal on the merits. 


We find it impossible to sustain the order of Ramaswami, J. The suit is based 
expressly on a promissory note. We shall assume that, for the purpose of disposing 
of this appeal, we can take into account the actual circumstances under which the 
promissory note came to be executed. Even so, all that can be said is that the promis- 
sory note was executed for an amount which was ageed to be paid by the respondent 
to the appellant to carry out the terms of the settlement arrived at between the two in 
respect of certain yarn transactions. The basis of the liability of the respondent is the 
compromise. The basis is not the primary liability of the respondent under the 
contracts, Learned counsel for the respondent was unable to draw our attention to any 
authority which lays down that , when there is an arbitration clause and a rule like 
rule 10 of the Madras Yarn Merchants’ Association the parties, if they happen to be 
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members of the Association, are precluded from coming to an amicable settlement 
of disputes between them. It is really an extraordinary contention to accept, 
if advanced. Once therefore, there is no impediment in the way of parties having 
disputes in respect of contracts settling their disputes, we fail to see now the carrying 
out of the terms of the settlement can form the subject-matter of arbitration proceed- 
ing by virtue of the arbitration clause in the original contracts. Learned counsel for 
the respondent would have us to go this length, namely, that,even if the entire amount 
of Rs. 4,000 has been paid in cash, there may be still the possibility of having re- 
course to arbitration by the person receiving the said sum. Logically, it should be so. 
We are, however, not constrained to hold that this is the legal effect of the arbitra- 
tion clause. 

Learned counsel for the respondent cited to us certain decisions which have 
absolutely no bearing on the question which falls for decision in this appeal. The 
first is the decision of the House of Lords reported as a footnote? to the case of Uttam 
Chand Saligram v. FJewa Mamooji1. The facts of that case (Chandanmull v. Donald Gamp- 
bell & Co., (1916), unreported) # are extremely peculiar. Disputes having arisen under 
a contract of sale of jute, they were referred to the arbitration of the London Jute 
Association under the arbitration clause contained therein. The arbitrator deter- 
mined the default of the sellers and also fixed the default prices, but failed to make 
an award directing one party to pay to the other party a specified sum. In pursu- 
ance‘of the basic principles of the award, there was a demand made by thè 
appellants therein ; but the respondents did not make the payment. Apparently, 
the award could not straightaway be enforced in execution, because of the technical 
defect that the award did not direct the respondents to pay any specific sum of 
money to the appellants. Therefore, the appellants again resorted to a second 
arbitration alleging that there was a dispute, that is, there was no concensus of 
opinion as regards the actual amount to be paid by the respondents to the appel- 
lants. A second arbitrator then determined the amount and made a direction for 
the payment of a definite sum of money. It was contended that this second 
arbitration and award were illegal, because, there was no dispute between the parties. 
The House of Lords overruled the contention and held that the second award was 
valid because a dispute must be deemed to have existed as regards the actual 
sum of money payable by the respondents to the appellants. Lord Sumner thus 
disposed of the objections : 

“The question how much Mr. Chandanmul should pay was not submitted to Mr. Ritchie (the- 
first arbitrator) ; as is usual in trade, he was only asked to fx default and the market value as the basis, 
if default, for a calculation for damages, The clerks were left to do the rest. Mr. Ritchie’s award 
was valid, but, in view of the appellant’s attitude towards ita second dispute arose and a second 
award was needed to resolve the first. That second award of Mr. Nevill was duly made.” 

Nothing like this has happened in the present case. The next decision cited by learn- 
ed counsel for the respondent is that of the Calcutta High Court in Uttam Chand Salin- 
gram v. Jewa Mamooji!. He referred us to this case only because there is a reference in 
it to the House of Lords’ case mentioned above. The decision itself is not very rele- 
vant. We are unable to follow how the decision in Nandram v. Raghunath®, helps the 
the respondent in any way. All that was laid down in that case is that the existence 
of dispute or differences contemplated by an arbitration clause is an essential condi- 
tion of and pre-requisite to the exercise of the jurisdiction by the arbitrator and the 
failure to perform the contract and to pay the amount claimed may lead to the in- 
ference of a dispute. The fallacy in applying the principle of this case to the case- 
under consideration lies in overlooking that, in the present case, the plaintiff does not 
sue for the recovery of any sum payable under any contract. He only sues to recover 
the amount due under a prornissory note which was executed in pursuance of a settle- 
ment between the parties. i 
- The respondent contended that there would be a valid defence to the claim, be~ 


cause the contract was in the nature of a wagering contract which could not be enfor- 
ced. We are not concerned with that defence so far as this appeal is concerned. All 





1. (1919) 54 I.C. 285 (2). ‘ to 54 I.C. 285 (2) at pages 289 to 291. 
2. The ju ent is printed as an Appendix g. A.LR. 1954 Cal. 245. 
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that we are concerned with in this appeal is to find if under section 34 of the Arbitra- 
tion Act the suit filed by the appellant on the promissory note should be stayed and 
the matter referred to arbitration. We are clearly of opinion that section 34 has no 
application to this case. The application for stay was misconceived. This appeal 
is allowed and the order of the learned City Civil Judge dismissing the application is 
restored with costs throughout. 


R.M. —— Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMACHANDRA IYYER, MR. JUSTICE JAGADISAN AND 
MR. JUSTICE SRINIVASAN. 


The Board of Revenue, Madras—The Chief Controlling Revenue 
Authority, Madras .. Applicant* 
v. 


N. Narasimhan and another .. Respondents. 


Stamp Act (II of 1899), section 5—Scope—Distinct matters—What constitutes—Section 2 (15)—Insira- 
meni of partition—Deed of dissolution— When may be construed as instrument of partition. 

Stamp Act (II of 1899)—Construction—Substance of the transacti A ppiicabili of the rule—Scope af — 
Right of parties to adopt the form of transaction to minimise stamp duty—Nature of —Recitalsegovern 
and not the particular description. 


Where a document is a multi-purpose or multifarious document representing the purported 
settlement between the executants, of their mutual claims inter se arising out of several transactions 
by way of partnerships, joint acquisitions, joint ventures and other common activities, section 5 of the 
Stamp Act is necessarily attracted. Section 5 of the Act provides that any instrument comprising or 
relating to several distinct matters shall be chargeable with the a te amount, of the duties with 
which separate instruments cach comprising or relating to one of such matters, would be eres 
under the Act. The expression ‘ distinct matters’ connotes distinct transactions and even though 
there is identity of partis in respect of several transactions between them, if the transactions are distinct 
and separate but happen to be embodied in one document that document must be treated for the 

ose of levy of stamp duty as comprising several documents though in form it is a single document. 
t is not necessary that the transactions embodied in a single document should be different and dis- 
similar. 

The rights of quondam partners in a dissolved partnership may be adjusted and squared by 
various methods. A partner may retire from the firm by receiving consideration and release his 
rights in the pariacrabip in favour of the other partner or partners who may choose to continue the 
business of the partnership. If the partnership business has ended in a loss a er might retire 
from the partn ip after making his contribution towards the loss sustained. c accounts of the 
partnership might be taken and settled and adjusted between the partners and as a result of such 
account taking one partner may owe another partner a particular sum of money. In the above 
instances any document embodying the transaction cannot certainly be called a deed of partition. 
Partners may to have the net assets of the partnership divided between them as a result of disso- 
lution. In such instance of the transaction is embodied in writing it may operate as an instrument 
of partition, though it came about as a result of the dissolution of the partnership. 

In the application of a taxing enactment to a subject the emphasis on the so-called subs tance of 
the transaction in antithesis to the form of it should be made with a good deal of caution. 

There can be no legal impediment to a party selecting and adopting a particular form of trans- 
action to minimise the expenses of stamp duty. The Revenue cannot say that the object of the trans- 
action was to achieve a purpose not disclosed in the document and that therefore should be deemed 
to be that which it is not. 

The true scope of the rule of substance prevailing over the form with reference to a document 
chargeable to stamp duty is that the recitals therein should not be lost sight of merely because the 
parties gave a particular description of the nature of document. 

The document under reference is one portions of which may be construed as a deed of dissolution 
of partnership or deed of release and the other portion treated as mere memorandum of agreement 
between the parties. Under section 6 of the Act it will be chargeable only with the higher of such 
duties, i.e., under Article 46-B. Under section 5 as comprising distinct matter stamp duty is leviable 
in respect of the dissolution of each of the businesses. 


Reference made by the Secretary (Additional) to the Board of Revenue, Madras? 
in his statement of the case, dated 16th November, 1956,!on a document submitted by 





*Case Referred No. 119 of 1956. qth April, 1961° 
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XN. Narasimham, the first Respondent herein to the Collector of Madras for 
valuation under the Stamp Act, for the decision of the High Court on the following 
question of law :— 
“ Whether the document, dated 5th September, 1954, is a deed of partition and conveyanc® 
and is liable to a stamp duty of Rs. 3,930 in addition to penalty.” 
The Government Pleader (4. Aligiriswami), for Applicant. 


K. Krishnaswami Ayyangar, N. C. Raghavachari and S. Sitarama Ayyar, for Respon- 
dents 1 and 2. 


The Judgment of the Court was delivered by 


Fagadisan, J.—This is a reference by the Board of Revenue, Madras, the Chief 
‘Gontrolling Revenue Authority, under section 57 of the Indian Stamp Act raising the 
question of the chargeability of the proper stamp duty in respect of a document, dated 
5th September, 1954, which came under the purview of the Revenue Authorities 
under the following circumstances. 


Nidamurthi Narasimham and Surayya are divided brothers who were parties to 
‘a transaction embodied in writing and dated 5th September, 1954. Narasimham one 
of the executants of the said document presented it to the Collector of Madras for 
assessment and levy of the stamp duty payable for that document. The Collector 
impbunded the document under section 33 of the Indian Stamp Act and called upon 
Narasimham to file an affidavit explaining the various items of transactions referred. 
to in the document which, on the face of the document, looked obscure and cryptic. 
Narasimham filed an affidavit, dated 25th February, 1955, the contents of which were 
not really helpful in determiinng the chargeable stamp duty. The Collector classified 
the document as a deed of partition under Article 38 of Schedule 1-A of the Stamp 
Act and also as a conveyance under Article 19, Schedule 1-A of the Act and levied a 
stamp duty of Rs. 3,939 anda penalty of Rs. 70. The Board of Revenue, the 
Referring Authority, agreed with this view of the Collector. Thereupon the above 
reference to this Court has been made under section 57 of the Stamp Act. 


The reference came on for hearing in the first instance before three learned 
Judges of this Court, Rajagopalan, Officiating Chief Justice, Ramaswami and 
Rajagopala Ayyangar, JJ. The learned Judges were of opinion that it was necessary to 
have further details regarding the particulars and items of transactions disclosed in 
the document before the reference can be answered and accordingly directed/the Board 
of Revenue to submit a further and fuller statement of the case. The executants of 
the document were given opportunity to:place before the Board of Revenue further 
evidence in regard to the nature of the items set out in the document. The further 
statement by the Board was directed to be submitted within three months from'18th 
November, 1957, the date of the order of this Court. 


The Board has now filed a supplementary statement in the course of which it has 
observed as follows :— 
“ The parties to the document Nidamurthy Narasimham and his brother N. Surayya have not 
Roe the relevant documents and accounts even though repeatedly called upon to do so. Mr. 
arasimham, one of the executants, has stated that ‘ the accounts relating to the said documents 
were filed by me into the City Civil Court, Madras, in O.S. No. 1780 of 1956 on or about roth August, 
1956. Some of them were also exhibited in the trial of the suit. They will not be returned to me. 
‘Hence the Board may be requested to send for them from the City Civil Court’. Since the relevant 
‘accounts and documents were not produced before the Board and no further materials were available 
the Board regrets its inability to examine further the nature of cach of the items set out in the memo- 
randum.” . 


The position now is just what it was on 18th November, 1957, when this Court 
wanted the Board of Revenue to submit a fuller statement of the case. The conduct 
of the executant of the document in abstaining from placing materials before the 
revenue authority to explain the true nature of the document, dated 5th September, 
1954, is not commendable and it excites the suspicion of the Court that the parties are 
purposely evasive in the matter to avoid and escape the proper stamp duty payable 
an respect of the document. But this Court cannot refuse to answer the reference on 
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that ground as section 59 of the Indian Stamp Act provides that on a reference, ‘the: 
High Court shall decide the question raised thereby’. We have therefore heard the 

reference on the materials available on the record and we have reached the conclu- 

sion that the document in question cannot be treated either as a deed of partition or as 

an instrument of conveyance or asa composite document partaking of features of 
both the categories of partition and conveyance. 


The document dated 5th September, 1954, is somewhat unique in character. It 
is not of the usual pattern setting out the names and descriptions of the parties to the- 
document, giving a preamble as to the circumstances under which the document 
happens to be executed and containing an operative part reciting the operation of the 
document. The document begins with the words. 


*To—N. Surayya ”. Then follows a list of various items and as against each 
item a sum of rupees is mentioned. ‘These sums are added and the total is given as 
Rs. 72,666. ‘This amount of Rs. 72,666 is treated as credit in favour of N. Surayya 
and as being due from his brother Narasimham. Other items of debit against Surayya 
are next set out and these debit items are totalled up as amounting to Rs. 1,17,754. 
This amount is treated as due to Narasimham from Surayya. Then we find the 
following words “Excess due to N. N.-Rs. 45,088. This is apparently arrived at by 
deducting Rs. 73,666- from Rs. 1,17,754. Thereafter three items of credit in favour: 
of Surayya amounting to Rs. 5,100 are set out and then we find the following words 
“ Net excess due by N. Surayya to N. N.-Rs. 39,988.” ‘This amount is arrived at 
by deducting Rs. 5,100 the last three items of credit in favour of Surayya from the 
amount of Rs. 45,088 already ascertained as due to Narasimhan. The document 
reads further as follows : m 

“N.B.—Shares of profits on Triplicane Cafe Rs. 875 to each of the two daughters of N. Surayya- 
are payable by N. N. as on this date (September, 1954). 
(1) Mortgage bond due from P. K. Manikka Gramani and others, common. 
(2) Attipattu lands without plantain garden belong to N. N. exclusively. 
(3) Suit by Alapati Kutumba Rao’s wife for Rs. 1,000 and odd to be shared by both. 


4) Mortgage debt to Tyagaraja Iyer’s daughter and daughter-in-law is joint. Interest paya- 
ble to Aa to be paid from Triplicane Cafe income. 


In the affidavit dated 25th February, 1955, sworn to by Narasimham he averred 
that himself and his brother Surayya became divided in 1920, that they started doing: 
joint business and acquiring properties jointly in the names of both in 1949 and conti-- 
nued these activities till the end of 1952 and that they agreed to share equally in all 
these ventures. In paragraph 4 of the affidavit he averred as follows :— 


“ In September, 1954, the accounts were looked into and after making all adjustments between 
us, the amounts due from one to the other were entered in the document now sought to be validated.” ` 


The deponent of the affidavit has next referred to the various items in the document 
and has given some information in regard thereto in as scanty a manner as ible 
perhaps observing caution lest he should be condemned by his own words and called’ 
upon to pay heavy stamp duty. 

With these materials before them the Collector of Madras and the Referring 
Authority have treated the document as being a conveyance in respect of Rs. 73,505 
chargeable to stamp duty under Article 19, Schedule 1-A of the Stamp Act. The- 
amount of Rs, 73,505 is the total of items 3, 4, 5, 8, 10, 14 and 19 of the document. 
The Revenue Authorities have also treated the document as being a deed of parti- 
tion in respect of other items disclosed in the document leviable with duty under Arti- 
cle 38, Schedule 1-A of the Act. The question for consideration before us is whether 
this view is correct. 


It is obvious that the document is a multi-purpose or multifarious document 


representing the purported settlement between the executants of their mutual claims. 
inter se arising out of several transactions by way of partnerships, joint acquisitions,, 
joint ventures and other common activities. The applicability of section 5 of the: 


J 
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Indian Stamp Act is therefore necessarily attracted. Section 5 of the Stamp Act 
‘provides that any instrument comprising or relating to several distinct matters shall 
be chargeeable with the aggregate amount, of the duties with which separate instru- 
ments each comprising or relating to one of such matters, would be chargeable under 
the Act. The expression ‘distinct matters’ connotes distinct transactions and even 
though there is identity of parties in respect of several transactions between them, if 
the transactions are distinct and separate but happen to be embodied in one docu- 
ment that document must be treated for the purpose of levy of stamp duty as com- 

rising several documents though in form it is a single document. It is not necessary 

or the applicability of section 5 of the Act that the categories of transactions embo- 
died in a single document should be different and dissimilar. 


In Member, Board of Revenue v. Benthallt, the Supreme Court considered the appli- 
cability of section 5 of the Indian Stamp Act toa document of power of attorney 
which was executed by a person with several capacities. The Supreme Court held 
that such a document contained distinct matters within the meaning of the said 
expression under section 5 of the Act and was chargeable to stamp duty as a bundle 
of as many powers of attorney asthe capacities ofthe executant. Venkatarama 
Ayyar, J., delivering the judgment of Court observed as follows at page 45: 

“In its popular sense, the expression ‘ distinct matters’ would connote something different 
from distinct ‘ categories’. Two transactions ht be of the same description, but all the same, 
they*might be distinct. If A sells Black-acre to X and mortgages White-acre to Y, the transactions 
fell under different categories, and they are also distinct matters. But if A mortgages Black-acre 
to X and mortgages White-acre to Y, the two transactions fall under the same category, but they 
would certainly be distinct matters.” 

Again at page 46 the learned Judge observes :— 


+ + © +  . + section 5 applies only when the instrument comprises more than 
one transaction, and it is immaterial for this purpose whether those transactions are of the same category 
or of different categories.” 


We are therefore of opinion that the document dated 5th Septembr, 1954, con- 
tains distinct matters within the meaning of the said expression in section 5 of the Act, 
and it is therefore chargeable to stamp duty with the aggregate amount of the duties 
which separate instruments each comprising or relating to one such matter would be 
chargeable under the Act. 


The learned Government Pleader appearing for the Chief Controlling Revenue 
Authority frankly conceded, and in our judgment rightly, that no part of the docu- 
ment can be called a conveyance and that therefore Article 1-A of the Stamp Act was 
clearly inapplicable. We must mention that Schedule 1-A ot the Stamp Act inserted 
under the Madras amendments has been repealed by Madras Act (XIX of 1958) and 
alterations to duty, leviable by the Madras State, have been made in respect of the 
Article contained in the main Schedule 1 of the Act itself. Section 2 (10) of the 
Act defines a conveyance as including a conveyance on sale and every instrument by 
which property, whether moveable or immoveable, is transferred inter vivos and which 
is not otherwise specincally provided for by Schedule 1. The document in question 
does not purport to transfer any property moveable or immoveable from Shri 
Narasimham to Surayya or from Surayya to Narasimham. Nor is there any evi- 
dence to show that an actual transfer inter vivos between them was agreed to or did take 
effect under that document. 


The main contention on behalf of the Revenue urged by the learned Govern- 
ment Pleder was that the document is an instrument of partition and came within the 
purview of Article 38, Schedule 1-A of the Act now Article 45 of Schedule 1. Sec- 
tion 2 (15) of the Act defines instrument of partition as follows :— 

“ Instrument of partition’ means any instrument whereby co-owners of any property divide or 


agree to divide such property in severalty, and includes also a final order for effecting a partition 
passed by any revenue authority or any Civil Court and an award by an arbitrator directing a parti- 
ti 


on.” 





t. (1956) 1 M.L.J. (S.G.) 43 : (1956) S.CJ. S.G.R. 842. 
56: (1956) An. W.R. (S.C.) 43 : (1955) 2 
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The essential requisite of this section is that the instrument to be an instrument of 
partition must be a record of division of properties or an agreement to divide proper- 
ties between co-owners. Can the document dated 5th September, 1954, be construed 
as a document of this description is the question to be considered. Admittedly the 
two divided brothers have been carrying on in partnership between themselves and 
in partnership with others several businesses. The business called Mylapore Cafe, 
Mylapore Silk House and Modern Textiles were partnerships of the two brothers. 
The business called Triplicane Cafe was partnership consisting of the brothers and: 
some strangers. It also appears that the daughters of Surayya are partners of the 
said business. In the affidavit nled by Narasimham before the Revenue Authority he 
has admitted that himself and his brother have been acquiring properties jointly, 
agrecing to share equally, and it is possible to infer that with regard to these acquisi- 
tions the brothers were in the position of co-owners. But neither the document as 
such nor the explanatory affidavit filed by Narasimham can lead to the inference that 
the true intent and purpose of the document or a part thereof was to bring about a 
division of the common assets as co-owners or an agreement to divide such common 
assets. 

The first item of credit in favour of Surayya is the sum of Rs. 5,414 under the 
head ‘Groundnut shop’. The affidavit of Narasimham explains this entry as 
relating to the extra advances made by Surayya to the Groundnut shop. Item 
No. 7 in the document is a credit of Rs. 1,300 in favour of Surayya under the head 
“Groundnut shop furniture’. The affidavit explains this figure as Surayya’s share 
of the value of furniture of Groundnut shop closed in December, 1952. We cannot 
spell out from these two entries that the assets of the Groundnut shop which was 
apparently a partnership concern between the brothers were divided and ‘that 
Surayya got for his share the sum of Rs. 5,414 plus Rs. 1,300. The most that can 
be gathered from these entries is that the business of the Groundnut shop was 
dissolved between the partners, Surayya and Narasimham and that on such 
dissolution and as a resifit of taking accounts Surayya left the partnership by 
receiving the two amounts. In regard to these entries the document can be treated 
only as an instrument of dissolution of partnership or as an instrument of release, 

The third credit entry in the document is the sum of Rs. 15,000 under the head 
‘St, Thomas Mount’. The elucidation found in the affidavit of Narasimham in 
regard to this entry is as follows :— 

“Rs, 15,000 representing Surayya’s share in the house property in St. Thomas Mount jointly 
purchased by us and gifted away by us.” 

A house in St. Thomas Mount was jointly purchased by the two brothers and 
ee to a third party. This much clearly appears from the above statement. 

urayya is given credit for Rs. 15,000 representing his share in the said house pro- 
perty. It may be that Surayya paid the full value for the acquisition of the pro- 
perty and after having agreed to gift it along with the other sharer his brother was 
secking reimbursement of the share of his brother payable by him for the acquisi- 
tion. It may also be that the common property was gifted away by his brother, 
Narasimham perhaps taking advantage of the fact that the property stood in his 
name and that Surayya was claiming the value of the half share of the property 
lost to him by the act of his brother. In any event this sum of Rs. 15,000 only 
represented what was due to Surayya from his brother originating in a transaction 
of joint purchase of house property and cannot be taken to be a division of a common 
asset between them. 


The 4th credit entry in the document is the sum of Rs. 30,000 under the head 
Mylapore Cafe. This is explained in the affidavit of Narasimham as the amount 
payable by him to Surayya for his giving up his share in the Mylapore Cafe 
dissolved in September, 1953. On the face of it this transaction can either be 
treated as a dissolution of partnership of the business of Mylapore Cafe or as a 
release by one of the partners Surayya of his rights in the said business in favour of 
Narasimham. There is no warrant for holding that the assets of Mylapore Cafe 
were divided and partitioned and that the document embodied such an arrange- 
ment of partition. : ; ; 
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One of the items of credit in favour of Surayya is the sum of Rs. 8,220 which 
represents a transaction in respect of the business of Triplicane Cafe. It is explained 
in the affidavit that this sum of Rs. 8,220 was found due to Surayya in the accounts 
of Triplicane Cafe. The document itself states that the Triplicane Cafe is jointly 
owned by the brothers along with others in eight shares. There is nothing to show 
that there has been a dissolution of pattnerhip in respect of the Triplicane Cafe 
business or that there was division of the assets of the partnership of the said business 
between the partners. We are unable to see how this credit entry can be treated 
as embodying a deed of partition in respect of the Triplicane Cafe business. 


Another credit entry in favour of Surayya is the sum of Rs. 6,500 described as 
‘ car expenses debited in excess’. The affidavit explains this amount of Rs. 6, 500 
as payable to Surayya in respect of the account of a car jointly maintained by both 
of them. Al that can be said in respect of this entry is that in the course of joint 
maintenance of a car Narasimham owed his brother Surayya this sum of Rs. 6,500. 
It is impossible to treat this item as a division or an agreement to divide a common 
asset of the brothers. 


The sum of Rs. 7,863 is debited to Surayya and shown as amount due to 
Narasimham from Surayya in respect of the Mylapore Silk House and Modern 
Textiles. Narasimham explains this debit against urona as being the amount 
found due by Surayya to him in respect of advance made on Surayya’s account in 
respect of the Mylapore Silk House and Modern Textiles business which was dis- 
continued in 1952. The entry taken along with the averment in the affidavit can 
only mean that Narasimham having paid some moneys on behalf of his brother 
Surayya in respect of that business was reimbursing himself for those amounts as 
a result of settlement of accounts between the parties. Such settlement of 
accounts if embodied in a document between the brothers can only amount to a dis- 
solution of partnership and cannot amount to a division of assets of the partnership. 


There is a credit entry in a sum of Rs. 3,600 in favour of Surayya in the docu- 
ment, the particulars whereof were given as follows: 

“ Add value of engine to Salt manufacture given by N. Surayya.” 

From the affidavit of Narasimham it appears that he got an oil engine from 
Surayya and that for the value of it he was bound to recoup Surayya. There is 
nothing to suggest that there was any division of the value of the oil engine as a 
result of this transaction. 

There is a debit of Rs. 21,208 against Surayya in the document and it is stated 
by Narasimham that this amount is due to him from his brother towards invest- 
ment made by him on behalf of his brother. This appears to be a simple transaction 
by way of loan or accommodation between parties and this does not afford any 
the slightest basis for inferring a division of assets between them. 


There are four items of debts in the document set out as follows : 


‘*Sudarsanam Iyengar Rs. 16,950; B. Narayana Murthy Rs. 11,905: Hindu Office 
Rs. 10,600; Mr. Sastry Rs. 13,650; N. V. Narasamma Rs. 12,247.” 


These items are explained in the affidavit as follows : 


‘The above amounts are due from Sura in respect of borrowings made by me for himself 

and myself and undertaken to be discharged wholly by me as mentioned in item 5 to N.B. at the bottom 
of the first page.” 
Surayya having had the benefit of the borrowing made by Narasimham having 
undertaken to discharge those joint debts exclusively by himself, was bound to re- 
imburse him for his share of the joint liability. The liability of Surayya is one 
by way of reimbursement to his brother for certain benefits, he had already enjoyed, 
and this cannot certainly amount to a division or partition. 


It is unnecessary for us to go into further details of the various items set out in 
the document as in our opinion the learned Government Pleader failed to satisfy 
us that there was any entry therein which taken by itself or in the context of the 
affidavit of Narasimham can amount to a transaction operating as a deed of 
partition. 
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The learned Government Pleader submitted that a dissolution of partnership 
may result in a division of partnership assets and a document embodying such a 
division is an instrument of partition under section 2 (15) of the Stamp Act. In 
support of this contention he referred us to the decision reported in The Secretary 
Board of Revenue v. Alagappa Chettiar’. In that case two firms at Nattanjan an 
Kayan in Burmah were jointly owned by five persons of whom three were undivided 
members of a Hindu family, the fourth was a distant and separated coparcener and 
the fifth a stranger. As a result of an award passed by arbitrators and embodied 
in a document bringing about a division between the partners the firm at M was 
allotted to the three undivided members as a group and the firm at K to the other 
two persons asa group. The Collector of Ramnad was of opinion that this document 
should be stamped as an instrument of partition. The reference to this Court was 
on the question of the true nature of this award as to whether it should 
be treated as a document of partition or asa deed of dissolution of partnership. 
Varadachariar, J., observed that if the document can be construed to be both as 
an instrument of partition and as a dissolution of partnership it will fall within the 
scope of section 6 of the Stamp Act and will attract the stamp duty payable for an 
instrument of partition as the duty chargeable in respect of a partition deed is higher 
than that of a deed of dissolution of partnership. The main contention urged on 
behalf of the parties to the award was that the partners cannot be’said to be 
co-owners in respect of partnership assets and that therefore a division of the 
partnership assets cannot amount to a partition between co-owners. This conten- 
tion was repelled. At page 177, Varadachariar, J., observed thus :— 


“ Mr. Rajah Iyer next contended that the document is not an instrument of ‘ partition ’ because 
it would not be proper to regard partners as co-owners of the partnership property. . . . ere 
was a specific provision in section 253 of the Contract Act declaring the partners to be the ‘joint 
owners’ of the partnership property in the absence of any contract to the contrary. It will not there- 
fore be correct to say that partners cannot be regarded as joint owners of the partnership property. 
It is true that the wording of gection 14 of the Partnership Act of 1932 is slightly different but it does 
not appear to us that it was intended to indicate any difference in principle orcas on Partnership, 
Book III, Chapter V, S.1). . . . . . . The difficulty in applying the conception of 
co-ownership to indivudual items of partnership assets, is no reason against applying that description 
to the net assets of the partnership on the dossolution.”” 

In the case cited above reference was made by the learned Judges to the deci- 
sion of the Bombay High Court in Choturam v. Ganesh. In the Bombay case 
there was a division of certain items of partnership assets between the partners 
without dissolving the partnership. A Bench of three Judges of the Bombay High 
Court held that the document amounted to an instrument of partition. 


In the Madras case! above cited and in the Bombay case* there was actually 
in form and in substance a division of the partnership assets between the partners. 
Section 2(15) of the Indian Stamp Act directly came into play in regard to such 
instruments of division. The Ma decision? has been referred to by the Supreme 
Court in Member, Board of Revenue v. A. P. Benthall®, with approval. The rights of 
quondam partners in a dissolved partnership may be adjusted and squared by various 
methods. A partner may retire from the firm by receiving consideration and 
release his rights in the partnership in favour of the other partner or partners who may 
‘choose to continue the business of the partnership. If the partnership business 
has ended in loss a partner might retire from the partnership after making his contri- 
‘bution towards the loss sustained. The accounts of the partnership might be taken 
and settled and adjusted between the partners and as a result of such account taking 
one partner may owe another partner a particular sum of money. Partners may 
also agree to have the net assets of the partnership divitled between them as a result 
of dissolution. In the last instance if the transaction is embodied in writing it may 
‘operate as an instrument of partition, though it came about as a result of the dissolu- 
tion of the partnership. But in the other instances referred to above any document 
embodying the transaction cannot certainly be called a deed of partition. 


1. (1937) 1 M.L.J. 174. . (1956) 1 M.L.J. (S.C.) 43 : (1956) An.W.R. 
2. E 3 Bom.L.R. 132. (a) 43 : (1956) S.G.J. 56 : (1956) 2 S.G.R. 842. 
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: In Board of Revenue v. Murugesa Mudaliar1, a partnership business called 
‘Gudiyatham Lungi Company was carried on by five persons. The partnership 
‘disrupted and was dissolved on 12th April, 1949. On 23rd May, 1949 three 
quondam partners executed a document styled as a deed of release in favour of the 
other two partners. The question for consideration was whether the instrument 
was a conveyance under Article 19, Schedule I-A of the Act or a deed of dissolution 
of partnership under Article 39-B or a deed of release. This Court held that the 
document was only a deed of release. The learned Chief Justice delivering the 
judgment of the Bench observed thus at page 167: : 


“ It is not the case of any one that there was a division of the property by metes and bounds 
in accordance with the said shares. In such circumstances the document in and by which one. co- 
owner purports to abandon or relinquish his claims to the share to which he would be entitled would 
be in the nature of a release within Article 44. 


In such a case there need be no conveyance as such by one of the co-owners in favour of the 
ther co-owners. Each co-owner in theory is entitled to enjoy the entire property in part and in 
owhole. It is not therefore necessary for one of the co-owners to convey his interest to the other co- 
owner. Itis sufficient if he releases his interest. The result of such release would be the enlargement 
-of the share of the other co-owner.” 


In Board of Revenue v. Madalai Nadar & Co.*, two persons Rajakanni Nadar 
and Madalai Nadar were carrying on business in partnership under the name of 
T. M. Madalai Nadar & Co. On 12th May, 1953, a document purporting to 
be a deed of dissolution came into existence. There was a partition in the family 
-of Rajakanni Nadar, one of the partners, and there was a dissolution of the partner- 
ship firm. After this dissolution the sons of Rajakanni Nadar either became 
partners or were admitted to the benefits of the partnership of Madalai Nadar & 
‘Co. It was recited in that deed of dissolution of partnership that Rajakanni Nadar 
shall have no interest whatsoever in any of the properties, good-will, stock and out- 
standings of the firm subsequent to 12th April, 1953. There was evidence in the 
case to show that Rajakanni Nadar had subscribed Rs. 32,000 towards his share of 
the capital of the business, and that long before the dissolution even in August, 1952, 
he had received this Rs. 32,000 by way of return of the capital contribution. ‘The 
‘question which this Court had to consider was whether on these facts there was any 
conveyance involved in the transaction. It was held that the document was pro- 
-perly stamped as a deed of dissolution chargeable under Article 39-B of Schedule 
I-A of the Stamp Act. Rajagopala Ayyangar, J., delivering the judgment of the 
Bench observed thus at page go: 


“ We asked the learned counsel for the State as to whether, if a deed of dissolution provided for 
accounts being taken as between the partners, he would contend that the sum which was ultimately 
payable or paid by one to the other could be treated to be a conveyance for that sum, in addition to the 
deed being a deed of dissolution. The Government Pleader stated that that would not be his con- 
tention. We consider the present case a fortiori. Here the payment of Rs. 32,000 was made not 
under the deed but during the time when the partnership was in esse. There were therefore, no ele- 
ments to render this d one of conveyance,” 

In the present case the terms of the document do not indicate that there was 
any division of the assets of any of the several partnership businesses referred to therein. 
“Though there has been a dissolution of some of the partnership businesses carried on 
‘by the two brothers, the arrangement that emerged in consequence of the dissolu- 
tion was only to make one party liable to the other for a particular sum of money. 
Tt is inconceivable that such a transaction can be called a deed of partition and 
chargeable to stamp duty as such. 


The learned Government Pleader on behalf of the Revenue referred us to the 
decision, Reference under Stamp Act section 46°, and contended that the substance 
of the transaction should not be missed or lost by the outer cover or form of a 
particular transaction, and that the stamp duty should be levied on an instrument 
after ascertaining its true scope and character. In that case the mother died 
leaving property to two daughters who enjoyed it jointly. One of the daughters 





a (955) 2 MLJ. 166 : LLR. (1955) Mad. A (1958) I M.LJ. 88. 
1133 (F.B.). es oe 3. 
69 


LL.R. 12 Mad. 198. ' 
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died and her husband quarrelled with the surviving daughter about the property. 
This quarrel was settled between them by a division of the property between the 
surviving daughter and deceased daughter’s husband as if they were co-owners of 
the property. The division was evidenced by two documents, which purported to 
be d of relinquishment of right. This Court held that although the documents 
were styled as releases they were really instruments of partition. At page 201 
the learned Judges observed thus : 

“The parties purport to be co-owners of the property and in that capacity agree to divide the 
property in severalty. 

This arrangement falls within the definition of instrument of partition in clause (11), section 3 
of the Stamp Act.” 
We do not think that the decision cited above can apply to the facts of the present 
case where the parties to the instrument did not purport to divide any property 
between themselves as co-owners. 


In the application of a taxing enactment to a subject the emphasis on the soe 
called substance of the transaction in antithesis to the form of it should be made 
with a good deal of a caution. In Bank of Chettinad, Lid. v. Commissioner of Income- 
tax! Sir Lancelot Sanderson delivering the Judgment of the Board observed thus : 

“ Their Lordships think it necessary once more to protest against the tion that in Revenue 
cases ‘ the substance of the matter’ may be regarded as distinguished from the strict legal position. 
In Inland Revenue Commissioners v. Duke of Westminster?, disapproval of this doctrine was expressed in 
the opinions of Lord Tomlin and Lord Russel of Killowen. A passage from the opinion of Lord 
Russel of Killowen at page 24 may usefully be cited. It is as follows :—I confess that I view with 
disfavour the doctrine that in taxation cases the subject is to be taxedifin accordance with a Court’s 
view of what it considers the substance of the transaction, the Court thinks that the case falls within 
the contemplation or spirit of the statute. The subject is not taxable by inference or by analogy, 
but only by the plain words of a statute applicable to the facts and circumstances of his case.” 


There can be no legal impediment to a party selecting and adopting a parti- 
cular form of transaction “to minimise the expenses of stamp duty. The Revenue 
cannot say that the object of the transaction was to achieve a purpose not disclosed 
in the document and that therefore the document should be deemed to be that which 
it is not. In the words of Viscount Sumner in Lovene v. I. R.*: 


“ Tt is trite law that His Majesty’s subjects are free if they can, fto make their own arrangements, 
so that their cases may fall outside the scope of the taxing Act. They incur no legal penalties, and, 
strictly speaking, no moral censure, if having considered the lines drawn by the legislature of the 
imposition of taxes, they make it their business to walk outside them.” 


The true scope of the rule of substance prevailing over the form with reference 
to a document chargeable to stamp duty is that the recitals therein should not be 
lost sight of merely because the parties gave a particular description of the nature of 
the document. 


In our judgment there is no basis for holding that the document is a deed of 
partition. It is a composite document portions of which may be construed as deed 
of dissolution of partnership, or deed of release and the other portion treated as 
mere memorandum of agreement between the parties. A deed of dissolution of 
partnership is chargeable to a duty of Rs. 20 while a deed of release is chargeable 
only to a duty of Rs. 15—vlde Article 46-B and Article 55-A of Schedule I. Under 
section 6 of the Stamp Act if an instrument is so framed as to come within two or 
more of the descriptions in Schedule I where the duties chargeable thereunder are 
different, it will be chargeable only with the higher of such duties. We have there- 
fore to hold that parts of the document have to be levied with stamp duty under 
Article 46-B. We have already held that the document falls within the ambit of 
section 5 as it comprises distinct matters. The document indicates that there 
has been a dissolution of three partnerships: (i) groundnut shop, (ii) the Mylapore 
Cafe and (iii) the Mylapore Silk House and Modern Textiles. Accordingly a stamp 
duty of Rs. 20 in respect of the dissolution of each of such businesses is chargeable. 





1. (1940) 2 M.LJ. 851: L.R. 67 LA. 394: 2. L.R. (1936) A.G 1r. 
(1940) I.T.R. 522 at 526 (P.C.). 3. 19 T.C. 486, 501 (HL). 
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In addition as a part of the document amounts to a memorandum of agreement 


between the executants a stamp duty of Re. 1-50 nP. is chargeable under Article 
V-C. 


The reference is answered accordingly. 
V.S. —— Reference answered accordingly.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr, JUSTICE ANANTANARAYANAN. 


«+ Appellant (Accused).* 

Penal Code (XLV of 1860), section 165—Charge of receiving illegal gratification—Accused an adminis- 
trative subordinate of the Superior Officer but matter in question not belonging to accused's sphere of duties—Effect. 

It is not necessary that the accused (Assistant Controller of Imports and Exports) must be a 
subordinate of the Superior Officer (Chief Controller in of the matter in question, in the 
sense that the matter must belong to the sphere of duties which is common to both the subordinate 
and superior officers. It is enough, if the accused is a general administrative subordinate to the 
Chief Controller to come within the pale of clause (2) of section 165, Indian Penal Code. Had the 
Legislature intended a restricted meaning, there is no reason why words to that effect should not 
have been used in the section. 

Upon the evidence and probabilities, it must have been the appellant who suggested illegal 
gratification and the form of it. Consequently the trap designed in this case does not fall within 
th® mischief of the prohibited category, repeatedly condemned in several decisions. 


Appeal against the Judgment of the Court of the Special Judge, Madras, in 
Calendar Case No. 2 of the Calendar for 1959. 

S.  Mohankumaramangalam, G. K. Damodara Rao and S. Krishnamurti, for 
Appellant. 


The Public Prosecutor, for State. 
The Court delivered the following F 


J O a Seep (R. G. Jacob) was an Assistant Controller of Importe 
and Exports in the ce of the Joint Chief Controller of Imports and Exports, 
Madras. In respect of a certain incident, charges were framed against him under 
section 161, Indian Penal Code, section 5 (1) (d) read with section 5 (2) of Central 
Act (II of 1947) and section 165, Indian Penal Code. The learned Special Judge, 
Madras, acquitted him of the charges under section 161, Indian Penal Code and 
5 (1) (d) read with section 5 (2) of Act (II of 1947): but convicted him under section 
165, Indian Penal Code alone, and sentenced him to undergo rigorous imprison- 
ment for one year. The facts of the particular incident which gave rise to the 
prosecution are as follow : 


R. G. Jacob 


One K. R. Naidu (P.W. 8), a merchant in provisions, applied on 21st January, 
1958 to the Joint Chief Controller of Imports and Exports for a licence for ort 
of chillies (Ex. P-1). The chief witness in this case, Arumugham (P.W. 1), whose 
antecedents I shall refer to later, had an authorisation from P.W. 8 (Ex. P-2) with 
regard to this matter. The application of P. W. 8 was rejected (Ex. P-4), and the 
question mooted was an appeal to the Joint Chief Controller who had powers to 
reverse the decision. It is alleged that in this connection P.W. 1 met the accused 
and solicited his help in getting a permit. At a later meeting, the accused di 
that an appeal had to be made for reversing the earlier decision, and that if he 
(accused) was given a bribe of two bags of cement and Rs. 50, the accused would help 
P.W. 1 and P.W. 8 to obtain the permit. The accused is supposed to have handed 
over a chit (Ex. P-5) to P.W. 1 containing his house address, as P.W. 1 was ignorant: 
where exactly the appellant lived. 


According to the prosecution evidence, P.W. 1 immediately established con- 
tact with the Deputy Superintendent of Special Establishment (P.W. 9) whom he 





* Cri. Appeal No. 933 of 1959. 14th December, 1960. 
(23rd Agrahayana, 1882, Saka). 


548 THE MADRAS LAW JOURNAL REPORTS. [1961 


knew earlier and divulged the facts to that Officer. As arranged by that Officer, 
a trap was set, and P.W. 1 actually succeeded in delivering the cement bags (which 
contained cards of identification put into them previously) and currency notes for 
Rs. 50(the numbers of which were previously noted by the police) to the appellant, 
in pursuance of the arrangement to give illegal gratification. At that moment, 
the Deputy Superintendent of Police and two mahazar witnesses (P.Ws. 2 and 3) 
practically raided the house of the accused, and recovered both the cement bags 
and currency notes from an almirah upstairs. The main question of fact, upon the 
evidence and probabilities, is whether this incident should be accepted as true and, 
if so, whether any offence is established upon the testimony. 


I must immediately refer to the defence of the accused, for that largely relates 
+o the merits. According to the appellant, though it is true that the cement bags 
and the currency notes were recovered from his house by the police, there was no 
incident of illegal gratification having been furnished to him by P.W. 1. On the 
contrary, all that happened was that P.W. 1 placed these objects in the house of 
the appellant, apparently temporarily and as his own possessions, and then called in 
the Deputy Superintendent of Police and the mahazar witnesses, as though the 
appellant had succumbed to the trap set. Naturally, this defence would depend, 
to a considerable extent, upon the question whether the currency notes were re- 
covered, as the prosecution alleges, from the upstairs almirah of the appellant. , If 
they were so recovered, the appellant could hardly pretend that the currency notes 
and the cement bags were articles temporarily kept by P.W. 1 in the house, without 
the accused taking charge of them as articles of illegal gratification. Upon this 
aspect, several arguments have been offered by learned counsel for the appellant, 
Sri Kumaramangalam. It is pointed out that P.W. 1 is a man of very doubtful, 
even shady antecedents. The Deputy Superintendent (P.W. g) concedes this, and 
admits that P.W. 1 was not merely convicted under section 420, Indian Penal Code, 
in the Court of Additional*First-class ee Kulitalai, but also that P.W. 1 
had been convicted in 1957 in Madras in S.C. No. 28 of 1958 for offences of forgery 
and cheating (sections 420 and 468, Indian Penal Code). It is urged that the 
Deputy Superintendent of Police (P.W. g) claims knowledge of P.W. 1 from 
sometime prior to this incident, and hence that P.W. 1 was practically a police in- 
formant. It is further urged that, according to a communication received from 
the Government of India, the integrity of P.W. 1 in relation to certain permits that 
he sought to obtain was gravely under question, and P.W. 1 himself was reported 
to be then underground : the suggestion is that P.W. 1, in those circumstances, 
could hardly have gone openly to the Office of the Joint Chief Controller, or held 
any parleys with the appellant. These arguments have some force ; but they do 
not detract in any manner from the truth of the actual offence. It is clear enough 
that P.W.1 is not a person of savoury repute. It is also clear that the Deputy 
Superintendent (P.W. 9) was perfectly aware of this, but that does not imply that 
P.W. g is speaking any falsehood when he states that, on P.W. 1 divulging the facts 
to him, he (P.W. 9) set this trap for the appellant. As regards the communication 
from the Government of India, there is no clear evidence that the appellant was 
aware of this, or that even P.W. 1 was aware of it to the extent of inhibiting him 
from proceeding to the Office of the Joint Chief Controller. It is further true that 
the local mahazar witnesses have not been examined, but only P.Ws. 2 and 3 who 
accompanied the Deputy Superintendent. But there are no grounds to distrust 
or reject their testimony. In brief, the actual incident appears to be fully 
established. i 

Nor can it be seriously suggested that the defence of the appellant is likely to 
be true. We have the chit (Ex. P-5) in the handwriting of the appellant, though 
he chose to deny it, delivered to P.W. 1 and containing his home address. The 
evidence is uniformly to the effect that the previously marked currency notes 
were recovered from the almirah in the upstair part of the appellant’s house. This 
practically negatives the suggested explanation that P.W. 1 merely kept the articles 
there, and that the appellant never took them. Hence, I certainly have to accept 
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the evidence that the trap was completely successful, and that the appellant did 
reċeive the articles in question from P.W. 1, as a form of illegal gratification. 


Two other arguments have been pressed before me by Sri Kumaramangalam 
for the appellant. They are of considerable importance, and of the character of 
mixed issues of fact and law. The first argument relates to the ingredients of the 
offence defined under section 165, Indian Penal Code, in relation to the facts of this 
case. The second argument relates to the legitimacy of the trap set in this particular 
case, and the extent to which it could | y prove any offence. 


As regards the first argument, it might be expressed in the following form. The 
decision of the Supreme Court in State of Ajmer v. Shinji Lal, is authority for the 
view that, as far as an offence under section 161, Indian Penal Code, is concerned, 
it must be established that the appellant told the agent that he would render service 
by approaching a particular public servant, which is one of the essential ingredients 
of the offence. I might also refer to K. Prasad v. State*, which is to the effect that 
a connection between the payment and the performance of the official duty must 
be established, for proof of guilt under section 165, Indian Penal Code. The point 
is that the second clause of section 165, Indian Penal Code refers to 


Business transacted or about to be transacted by such public servant, or having any connection 
with the official function of himself or of any public servant to whom he is subordinate.” 


In the present case, one of the admitted features is that the appellant had 
nothing to do with the export licence in question, its cancellation, or the reversal 
of that decision in appeal. This is very clear from the evidence of K. Vasudevan 
(P.W. 4) who categorically states : ; 


“ Officially he (accused) had no connection whatsoever with K. R. Naidu’s application or the 
issue of export permit for chillies. The right is mine and my superiors. Accused nothing to do 
with it either at that stage or at the stage of appeal.” 


No doubt, the Joint Chief Controller had everthing to do with the matter, and the 
appellant is admittedly his subordinate. The argument of the learned Public Prose- 
cutor is that, in this sense, the ingredient is complete and fulfilled upon the facts. 
The argument of Sri Kumaramangalam is that it is not enough that the appellant 
should bè a general administrative subordinate of the Chief Controller. He must 
be,a subordinate in respect of the matter in question, in the sense that the matter 
must belong to that sphere of duties which is common to both the subordinate and 
superior ofl. The point is bare of authority and, had the Legislature intended 
such a restricted meaning, I do not see why words to that effect should not have 
been used in the section. Undoubtedly, if we were to apply section 161, Indian 
Penal Code, the present facts would not be enough, for there is no evidence that the 
appellant said that he would use his influence with the Joint Chief Controller or 
his own colleague (P.W. 4), or with any designated public servant. The evidence 
is that the appellant merely stated that he would use his influence to see that the 
export permit was finally issued. But the facts do appear to be sufficient to establish 
the ingredients under section 165, Indian Penal Code in the strict sense of the 
language employed. Hence, this argument would seem to lack foundation. 


. The second argument of Sri Kumaramangalam is an even more vital and signi- 
ficant one, which relates to the matter of traps in general, and the legitimacy of 
these methods. J find from a review of the case-law upon the subject that these 
methods have been repeatedly deplored in decisions of Courts. But the Courts 
have equally and regretfully acknowledged the necessity for such methods, in order 
to see that corrupt officials are brought to book. It may be sufficient to refer to 
the following authorities in this connection: Shiv Bahadur Singh v. State of Vindhya 
Pradesh®, State of Bihar v. Basawan Singh*, Ramanlal v. State of Bombay’, Ramakrishnan 


1. (1959) S.C.J. 911 : (1959) M.L.J. (Crl.) 4. (1958) S.C.J. 856: (I 58) 2 An.W.R. 
589. (S.C.) 136 : (1958) 2 MLL.J. é -C.) 136 : 1958 

2. (1955) M.L.R. Cri. 455. M.L.J. (Crl.) 641. 

3. (1954) S.C.J. 362. $ 3. ALR. 1960 S.C. 961. 
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v. Delhi State, and Ramjanam Singh v. Bihar State?. Certain of these decisions suggest 
a line of distinction between legitimate traps and illegitimate traps; and the 
‘principles are broadly indicated. The argument, with reference to the present facts, 
is this. Since P.W. 1 cannot be believed without due corroboration, we have only 
his word for the version that the appellant agreed to receive illegal gratification 
in this case for obtaining the permit, and, moreover, that the appellant suggested 
this. On the contrary, since P.W. 1 was already known to the Deputy Superin- 
tendent, it is at least possible that P.W. 1 took the initiative, and attempted to seduce 
the appellant, and actually won him over into the taking of the bribe, by pressing 
temptation before the public servant. This has been deprecated as practically 
‘amounting to the abetment of an offence. It is sufficient to refer to the observations of 
‘their Lordships of the Supreme Court in Ramjanam Singh v. Bihar State? to the effect 
that, whatever the criminal tendencies of a man might be, he has a right to expect 
that he will not be deliberately tempted beyond the powers of his frail endurance 
and provoked into breaking the law, and that this is all the more heinous where the 
temptation is at the instance of those who are the guardians and keepers of the law. 
-As I have already stated, this kind of trap really amounts to the creation of an 
artificial crime, and the abetment of that crime, either by the police authorities 
or their tools. I would certainly agree that, where such a method is employed, it 
is reprehensible in the extreme ; practically this alone might make the conviction 
illegal. The question is whether the trap designed in the present case actually 
fell within this category. 


After a careful consideration of the facts on record, I am of the view that we 
cannot come to the conclusion that the trap designed in this case was really founded 
upon a solicitation of the appellant and the pressing of temptation upon him, 
instead of the appellant himself suggesting the bribe in the first instance. The 
evidence is to the effect that the appellant suggested the bribe, and even stipulated 
the form of bribe. We havt no particular reason to disbelieve P.W. 1 on this point, 
whatever his antecedents might otherwise be. Nor do we have any ground to 
assume that P.W. 1 suddenly took it into his head to tempt the appellant by 
proffering the suggestion himself, that P.W. 1 first broke down the integrity of the 
appellant, and then divulged the scheme to the appellant. Hence, upon the proba- 
bilities, I am inclined to the view that it must have been the appellant who suggested 
illegal gratification and the form of it. Since the form included two cement bags, 
it seems most unlikely that the suggestion came from P.W. 1, inclusive of this speci- 
fic detail. Consequently, I do not think that the trap designed in this case falls 
within the mischief of the prohibited category, repeatedly condemned in the 
‘decisions referred to above. 


In resulting analysis, therefore, I find that the conviction is correct, and must 
be confirmed. As regards the sentence, I think that we must bear in mind the 
‘grievous penalties already suffered by the appellant, who had hitherto an unble- 
mished record. It must be remembered that for a man who has previously lived 
an honourable life, at least in outward semblance, the very disgrace of a conviction 
of this kind and dismissal from employment are grievous penalties. Bearing these 
in mind, as also the protracted nature and suspense of the proceedings suffered by 
the appellant and his total dismissal from service, I reduce the sentence to a fine 
of Rs, 400 or to rigorous imprisonment for three months in default. Time for pay- 
ment of the fine, one month. 


K.L.B. ° Sentence reduced. 


a. (1956) S.G.J. 432 : (1956) 2 M.L.J. (S.C.) 4- 2. ALR. 1956 S.C. 643. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMACHANDRA IYER AND MR. JusTICE RAMAKRISHNAN, 
The Council of the Institute of Chartered Accountants of India, 


New Delhi .. Referring Authority. 
The Superintendent of Police, Crime Branch, C.I.D., Madras ..  Complainant* 
R. Rajamany, F.G.A., Chartered Accountant .. Respondent. 


Chartered Accountants Act (XXXVIII of 1949), sections 21 and 22 and Schsdule—' Misconduct ’—“ Gross 
negligence” —Audttor of bank—Functions and duties of —Auditor failing to scrutinise accounts himself and abdica- 
ting duties to asststants—If guilty of gross neghgence. 

An auditor occupies a special position in a company. He is, no doubt, not an office: of the 
company except for the limited p specified in the Companies Act. An auditor is in a sense, 
the agent of the shareholders. In the case of a banking company, his responsibilities should be even 
greater as the audit is for the protection of not merely the shareholders but of the investing public as 
well, It is his duty to see that the management of the bank publishes a true statement of the bank’s 
financial position. 

No auditor can escape from personal liability by taking shelter under the misconduct of his own 
employees. The auditor should bring to bear upon his work great skill, care and caution which a 
reasonable auditor would use in the discharge of his duties. Whatis reasonable skill, care and caution 
must depend upon the circumstances of each case. The auditor’s position may be described as that of 
a watch dog. Callousness and irresponsible abdication of his work can never be regarded as anything 
but misconduct ; this is more so in regard to a bank which has to handle the monies of the public. 
The duty of the auditor is to scrutinise the accounts very carefully so as to give a real picture of the 
financial position of the bank in the balance sheets. An auditor who doesnot personally look into 
the accounts but merely delegates it to his assistants who are not shown to possess the requisite status , 
qualifications or capacity—cannot be said to be acting with due skill and care, and his act in abdica- 
ting his functions to his subordinates must be held to amount to gross negligence. - 


S. Packman v. Lewis, L.R. 3 H.L. 171, and London and General Bank, Inre, L.R. (1895) 2 Ch. 
682 and 683, followed. 


Case of misconduct of the respondent, M. Rajamany, F.C.A., forwarded to 
the High Court under section 21 of the Chartered Accountants Act, 1949 for orders. 


R. Ramamurthi Ayyar, for the Council of Institute of Chartered Accountants of 
India (Referring Authority). : 


“ Bhaskaran, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, F.—This is a reference under section 21 of the Chartered 
Accountants Act, 1949 (Act XX XVIII of 1949). The proceedings out of which 
this reference arises were initiated on a complaint dated 15th September, 1953 made 
to the Council of the Institute of Chartered Accountants of India by the Specie 
tendent of Police, Crime Branch (C.I.D., Madras) who was entrusted with the 
investigation into certain irregularities committed by the management of the 
Hanuman Bank, Ltd. (now under liquidation). The complainant charged the 
respondent who was practising as a Chartered Accountant at Thanjavur and who 
was the auditor of the bank with professional misconduct. 


The Hanuman Bank, Ltd., was incorporated in the year 1933 with head- 
quarters at Thanjavur. It had several branches in the district and had extensive 
business. Most of the depositors belonged to middle class. Systematic acts of 
dishonesty and malversation of the bank’s funds appear to have been committed 
by those in charge of its management. These led to an inevitable run on the bank 
and culminated in an order by this Court on 5th November, 1951 in O.P. No. 192 
of 1947 for the winding up of the bank. Messrs. Brahmiah & Co., auditors were 
appointed as the Official Liquidators. The police investigation was made by a 
special staff of the C.I.D. deputed for the purpose. On 19th September, 1948 a 
charge-sheet containing 67 charges was filed against the respondent and 27 others 





* Referred Case No. 2 of 1961. 5th May, 1961. 
(15th Vaisaka, 1882, Sake.) 
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under section 120-B read with sections4o9 and 477-A of the Indian Penal Code. A. 
Special Magistrate was appointed to conduct the enquiry ; the erquiry lasted for- 
nearly three years during the course of which 203 witnesses were examined and 
nearly 6,000 exhibits were marked. On being moved by the accused at that stage, 
the High Court quashed the charges on the ground that it was impracticable to- 
try them at one trial without confusion ; this Court directed a de novo trial in 
accordance with the provisions of section 240 of the Criminal Procedure Code. The- 
order directing de novo trial was set aside by the Supreme Court on 12th December,. 
1952. ‘The result was that the criminal proceedings initiated against the respondent 
and others failed. 


Investigation by the police revealed certain other irregularities which showed 
that it was the callousness of the respondent that facilitated the frauds committed 
by the management. The investigating officer filed a complaint to which 
reference has been made earlier to the Council of the Institute of Chartered. 
Accountants, setting out several acts of misconduct on the part of the respondent 
in relation to his duties as auditor of the bank. The Secretary of the Council 
promptly forwarded a copy of the complaint to the respondent and called upon him 
to explain. A written statement was filed by the latter in November, 1953. The 
enquiry was taken up by the disciplinary committee of the council but, for one reason 
or another, the enquiry was adjourned from time to time. During that pesiod 
there was a change in the personnel of the Committee, and that necessitated a 
de novo enquiry. Meanwhile proceedings which were taken by the Official 
Liquidators, for misfeasance of the directors of the bank and the auditor, were 
concluded before this Court. Subrahmanyam, J., after an elaborate enquiry 
found that the persons in management of the bank and the auditor were guilty of 
several acts of malversation of the bank’s funds, gross negligence, etc. The learned 
Judge held that a large part of the responsibility for the failure of the bank had to 
be borne by the auditor,” that the balance sheets prepared since the year 1943 
contained false and unsustainable statements, that there were manipulations of 
figures taken from books and observed : 


“ The auditor’s liability would have to be fixed at any rate at a lakh of rupees for payment. 
of compensation by him to the bank but he is said to be in insolvent condition and the learned 
counsel for the Official Liquidators agreed with me in my suggestion that no decree need be passed 
against him, since, if a decree were passed the only result would be that the Official Liquidators 
would have to come to Court again for an application for writing off the amount due under such. 
decree.” 


Thus even the misfeasance proceedings came to nothing so far as the auditor 
(respondent) was concerned. The disciplinary committee took up the complaint 
against the respondent and enquired into the matter ; there can be no doubt that 
everybody concerned was tired of the case. The complainant selected only six of 
the several charges made by him for proof at the enquiry. Of the six, he did not 
press three. The committee found that one of the three remaining charges had not 
been made out. What then survived were the two charges which were Nos. 3 
and 5 in the list ; they were :— 


Charge No. 3.—Suppression of the total indebtedness of the directors in the balance-sheet 
for 1946. As per books the dirctors were owing to the bank asum of Rs. 15,888 as on grst 
December, 1946 but in the balance-sheet the figure is shown as Rs. 9,396 only. 


Charge No. 5.—Wilful neglect of audit by glossing over stupendous alterations and fictitious 
entries in the books of accounts. The charge then proceeded so specify the over-statements of the 
loans on the assets side of the balance-sheet for the year ending 1944, the head office overdraft 
balance for the year ending 31st December, 1945 and loans for the years 1945-46. 


Both the charges covered acts of wilful default and gross negligence. The 
respondent denied that there was wilful suppression of any particulars in the balance- 
sheet. He submitted that he relied on his assistants and the officers of the bank 
while subscribing to the balance-sheet. As regards the failure to make any reference 
about the alterations and fictitious entries contained in the books, he merely stated 


, 
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‘that hé was not aware of the same. The committee did not consider the question 
whether there was any wilful default on the part of the respondent as it was not the 
complainant’s case that the respondent was a party to the frauds committed by the 
management. The committee came to the conclusion that the respondent was 
grossly negligent in the performance of his professional duties. The report of the 
committee was considered by the Council of the Institute of Chartered Accountants 
in’ September, 1960 and it held that the respondent was guilty of professional mis- 
conduct under section 21 read with clause (7) of Part I of the Second Schedule to 
the Act. The Council, however, made a recommendation to the High Court that 
although the case was one for removing the name of the respondent from the regis- 
ter of members, in view of the plea of mercy made by him he might be dealt with 
leniently in the matter of punishment. Taking the third charge the correct amount 
of loan advanced to the directors as it stood on 31st December, 1946 was Rs. 15,888. 
The balance-sheet showed only Rs. 9,396 as the amount due from them. The 
maximum amount of loans advanced to the directors during the year was also not 
mentioned in the balance-sheet for the year. The explanation that his assistants 
did not place before him the relevant information can hardly exculpate the res- 
pondent. As regards overstatement covered by Charge No. 5, the balance sheet 
showed a sum of Rs. 5,34,426-2-10 as the amount of loans in the head office whereas 
the correct amount was Rs. 2,53,276-8-3. A mere look into the general ledger of 
the head office would have shown the correct amount. The respondent was un- 
able to explain how the mistake came to be committed. Besides this, there were 
manipulations in the books maintained by the bank for the year 1945. The res- 
pondent was equally unable to offer any explanation why he did not notice them or 
appraise the shareholders about the same. There is considerable room for sus- 
picion that the conduct of the respondent must have been something more than 
mere negligence. The only explanation was that his assistants did not do their 
duties properly. There were similar irregularities in the balance-sheet of the succee- 
ding year as well but the complainant did not press the*same. We are not quite 
satisfied whether the complainant was right in not pressing the charge in respect 
of the accounts for 1946, for if the charge were proved, one could legitimately come 
to the conclusion that the case was not one of mere negligence on the part of the res- 
pondent but of wilful default as well. On the materials now available, the conclusion 
arrived at by the Council that the respondent has been guilty of gross negligence in 
the discharge of his duties as auditor of the bank is unassailable. 

Section 21 of the Chartered Accountants Act provides for the punishment of a 
chartered accountant who is a member of the Institute of Chartered Accountants. 
if he is guilty of misconduct. Section 22 defines what misconduct is, that is conduct 
which if proved will render a person unfit to be a member of the Institute. The 
section also provides that acts and omissions specified in the Schedule to the Act 
should be deemed to be misconduct. : 


Clause (g) of the Schedule refers to “ being grossly negligent in the conduct 
of proka onal duties.” Having regard to the provisions of section 22 and clause 
(q) of the Schedule, it is unnecessary to consider whether there was any moral tur- 
pitude on the part of the respondent when he was grossly negligent in the discharge 
of his duties. The only plea of the respondent was that he trusted his assistants and 
the officers of the bank. No auditor can escape from personal liability by taking 
shelter under the misconduct of his own employees. The auditor occupies a special 
position in a company. He is no doubt not an officer of the company except for the 
limited purposes specified in the Indian Companies Act. As has been stated in 
S. Packman v. Lewis, an autlitor is in a sense the agent of the shareholders. In 
the case of a banking company, his responsibilities should be even greater as thé 
audit is for the protection of not merely the shareholders but of the investing public 
as well. It is his duty to see that the management of the bank publishes a true 
statement of the bank’s financial position. In re London and General Bank}, Lindley, 
L. J., observed : : 
ee ee a es 
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“ His business is to ascertain and state the true financial position of the company at the time of 
the audit and his duty is confined to that but then comes the question how is he to ascertain that posi- 
tion. The answer is by examining the books of the company but he does not discharge his duty 
by doing this without enquiry and without taking any trouble to see that the books themselves 
show the company’s true position. He must take reasonable care to ascertain that they do so 
Unless he does this, his audit would be worse than an idle farce.” 


The rule then is that the auditor should bring to bear upon his work great 
skill, care and caution which a reasonable auditor would use in the discharge of his 
duties. What is reasonable skill, care and caution must undoubtedly depend on 
the circumstances of each case: the auditor’s position has been picturesquely des- 
cribed as that of a watch dog. Callousness and irresponsible abdication of his work 
can never be regarded as anything but misconduct : this is more so in regard to a 
bank which has to handle the monies of the public. It will be the duty of the auditor 
to scrutinise the accounts very carefully so as to give a real picture of the financial 

osition of the bank in the balance-sheets. An auditor who does not personally 
ook-into the accounts but merely delegates it to his assistants cannot be said to be 
acting with due skill and care. There is nothing in the present case to indicate the 
status, qualifications or capacity of his assistants. Under the circumstances the 
conduct of the respondent in abdicating his functions to his subordinates can only 
amount to gross negligence. Having regard to the seriousness of the charge the 
appropriate punishment would, as the Council has stated, be the removal of the name 
of the respondent from the register of members. The Council has, in the special 
circumstances of the case recommended lenient punishment and having regard to 
the fact that the respondent is now nearly 65 years old, we consider that that penalty 
need not be imposed in the circumstances of the case. The learned advocate 
appearing for the respondent submitted that a reprimand from the Bench would 
meet the ends of justice. We cannot, however, accept this. In our opinion, the 
removal of the respondent’s name from the register of members of the Institute of 
Chartered Accountants far a period of three years will meet the ends of justice. We 
direct accordingly. No order as to costs. 


P.R.N. ———— Name removed from register of members 
Sor three years. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction). 
Mr. Justice RAMACHANDRA IYER. 


‘Rangaswami (son of Munian) and another .. Petitioners * 
v. 
. The Registrar of Trade Unions and another .. Respondents. 


Trade Unions Act (XVI of 1928),—Employees of the Madras Raj Bhavan—If can be registered as a trade 
union under the Act. 


The workers in the Raj Bhavan cannot be stated to be employed in a trade o1 business carried 
on by the employer. The services rendered by them are purely of a personal nature. The em- 
ployees are also under Government, their service being ted by statutory rules. The union 
of such workers would not come within the scope of the Trade Unions Act so as to entitle it to 
registration thereunder. 


It is doubtful whether at all it could be said that the Industrial Disputes Act and the Trade Union 
Act form as it were, a system or code of legislation so that either could be read together as in pari 
materia ; that is forming one system and interpreting one in the light of the other. 


Two distinctive features of an industry are (1) that the employer as well as the employee should 
be engaged in the ‘ industry ’ however wide the meaning of the word may be and (a) there ‘should be 
co-operation between both of them for achieving the particular result. A mere personal service 
however much it might have been organized would not possibly be an undertaking within the meaning 
of the Act ; the essential condition is only the personal service given to the employer. 


1 


1. L.R. (1895) 2 Ch. 682-683. 
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Petition for setting aside the order of the 1st Respondent dated 12th November, 
1959 passed in D-2-11213 of 1959 and for directing the Respondent to consider the 
application to register the trade union dated gth February, 1959 in accordance with 
law and register the trade union under the name and style of ‘‘ Madras Raj Bhavan 
Workers’ Union ”. 


S. Ramasubramanyam, for Petitioners. 
The Government Pleader (A. Alagiriswami), for Respondents 1 and 2. 


The Court delivered the following 


JupDGMENT :—This is a petition under section 11 of the Trade Unions Act seek- 
ing to set aside the order of the Registrar of Trade Unions, Madras, refusing to 
register the union of employees of the Madras Raj Bhavan as a trade union under 
the Trade Unions Act XVI of 1928, which for the sake of brevity I shall hereafter 
refer to as the Act. 


In the Raj Bhavan at Guindy, a number of persons are employed in various 
‘capacities such as household staff, peons, chauffeurs, tailors, carpenters, maistries, 
gardeners, sweepers etc. There are also gardeners and maistries employed at the Raj 
Bhavan at Ootacamund. Those persons are employed for doing domestic and other 
services and for the maintenance of the Governor’s household and to attend to the 
need? of the Governor, the members of his family, staff and State guests. There 
are two categories of employees : (1) those whose services are more or less of a do- 
mestic nature. They number 102. The services of these persons are pensionable 
and are governed by certain rulesframed by the Governor of Madras; and (2) those 
who formed part of the work charge establishment consisting of maistries and 
gardeners. There are 33 such persons employed at Guindy and 35 at Ootacamund. 
“Their duties consist in maintaining the gardens. Their service is not pensionable 
‘but they would be entitled to gratuity at certain rates. ,There are separate rules 
prescribing the conditions of their service framed under the Proviso to Article 309 
-of the Constitution. Both the categories of the staff are appointed by and are under 
the disciplinary control of the Comptroller. With the object of securing better 
‘service conditions and to facilitate collective b ining with the employer, the 
employees formed themselves into an union called the Madras Raj Bhavan Workers 
Union. On gth February, 1959, seven of the employees applied to the Registrar 
of Trade Unions, Madras, for registration of their union as a trade union under the 
“Trade Unions Act of 1928. The applicants did not however claim before the Regis- 
trar that the employees were engaged in either a trade or an industry ; the claim 
was that their services could not be held to be purely domestic services and that 
therefore their union would be entitled to the benefit of registration under the Trade 
Unions Act. The Registrar was of the view that before a union can be registered, 
the members thereof must be connected with a trade or industry or business of an 
‘employer, and that condition not being fulfilled in the present case, the employees 
could not be held to be workmen within the meaning of the Act to entitle them to 
the registration : the application for registration was rejected. 


Mr. Ramasubramanyam, who appeared for the petitioners, impugned the 
correctness of the view taken by the Registrar. His argument ran thus. The 
term ‘ workmen’ under the Act would include one employed in an industry. Al- 
though there is no definition of the term ‘industry’ in the Act itself, the definition 
of the term given in the Industrial Disputes Act should be adopted for ascertaining 
its meaning, as both the enactments related to the same subject, viz., the better- 
ment of the conditions of labour in the country. If that were done, the term ‘ in- 
«dustry ’ which is defined to include an undertaking would be comprehensive en- 
-ough to cover the case of employees like these engaged in service at the Raj Bhavan 
-who systematically do material service for the benefit of not merely the members of 
the Governor’s household but also to visistors and guests as well. Therefore, the 
-employees in the present case should be held to be employed in an undertaking by 
the employer within the meaning of that term. Further as the Comptroller directs 
the sale of unserviceable articles as well as surplus produce of the gardens in the Raj 
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Bhavan, the activity of the employer should be held to partake the character of a. 
trade or business as well, 


I am however unable to accept the argument. The question whether Govern- 
ment servants who form an association amongst themselves could have their union 
registered under the Trade Unions Act was considered by me in O.P. No. 312 of 
1958. I expressed the opinion that employees under Government whose services 
were regulated by statutory rules could not form themselves into a union so as to 
have it registered as a trade union. I am informed that the judgment in that case 
is the subject-matter of an appeal which is pending. It is however unnecessary to 
decide this case on the basis of that judgment as I am of the view that the claim of” 
the Petitioners has to fail on an independent ground as well, a ground which was 
not dealt with by me in the former case. . 


Under section 4 of the Trade Unions Act, a trade union could apply for and. 
obtain registration therefor, That provision states : 


“ any seven or more members of a trade union may by subscribing their names to the rules- 
of the trade union and by otherwise complying with the provisions of this Act with respect to registra-- 
tion apply for registration of the trade union under this Act.” 


It is therefore necessary to consider what would be a trade union. 
Section 2 (h) defines a trade union thus : 

“trade union means any combination, whether temporaıy or permanent, formed primarily~ 

for the purpose of regulating the relations between workmen and employers or between workmen 


and workmen, or between employers and employers, or for imposing restrictive conditions on the 
conduct of any trade or business, and includes any federation of two or more Trade Unions. ” 


(Proviso is omitted as unnecessary). 


The term ‘workmen’ has not been independently defined in the Act. But in the 
definition of the ternt “trade dispute” (which defines such dispute as one between 
employers and workmen, etc.) the definition of the term ‘workmen’ is found. That 
runs :— 


“ Workmen means all persons employed in trade or industry whether or not in the employment 
of the employer with whom the trade dispute arises. ” 


The term ‘trade union’ as defined under the Act contemplates the existence of the 
employer and the employee engaged in the conduct of a trade or business. The 
definition of the term ‘workmen’ in section 2 (g) would prima facie indicate that it was 
intended only for interpreting the term ‘trade dispute’. But even assuming that that 
definition could be imported for understanding the scope of the meaning of the term 
‘trade union’ in section 2 (h) , it is obvious that the industry should be one as would 
amount to a trade or business, i.e., a commercial undertaking. So much is plain 
from the definition of the term ‘trade union’ itself. I say this because the definition of 
‘industry’ in the Industrial Disputes Act is of wider significance. Section 2 (j) of the 
Industrial Disputes Act which defines ‘industry’ states its meaning as 

‘*any business, trade, undertaking, manufacture or calling of employers and includes any- 
calling, services, employment, handicraft or industrial occupation or avocation of workmen ”. 


An undertaking which is not of a commercial nature will come within the- 
scope of that enactment (Vide State of Bombay v. Hospital Mazdoor Sabhat). The 
object behind the Industrial Disputes Act is to secure industrial peace and speedy 
remedy for labour discontent or unrest. A comprehensive meaning of the term 
‘ industry ’ was evidently thought necessary by the Legtslature in regard to that Act. 
But the same thing cannot be said of the Trade Unions Act. The history and’ 
object of that enactment show that it was intended purely to render lawful, organi- 
sation of labour to enable collective bargaining. The provisions of the Act contem-- 
plate the admission of even outsiders as members and participation in political acti-- 
vities, That would itself dictate that the benefits conferred by the Act should be- 
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enjoyed by a clearly defined category of unions. I am very doubtful whether at 
all it could be said that the Industrial Disputes Act and the Trade Unions Act form 
as it were a system or code of legislation so that either could be read together as in 
pari materia, that is, as forming one system and interpreting one in the light of the 
other, 

There can be no doubt that if a trade union is interpreted as one connected 
with a trade or a business, it cannot be said that the employer in the present case is 
having such a trade or business. This however is subject to the consideration of the 
question whether the sale of unserviceable materials and surplus garden produce 
will amount to a trade or business activity. I shall refer to it a little later. 


Let me assume however that the definition of the term ‘ industry’ in section 2 
{j) of the Industrial Disputes Act will apply to the Trade Unions Act. It has then 
to be seen whether the authorities of the Raj Bhavan could be held to be employers 
engaged with the workmen in any undertaking within the meaning of the term 
‘industry’? in the Industrial Disputes Act. 


In State of Bombay v. Hospital Mazdoor Sabhat, the question arose whether the 
employees in a hospital run by the State could be held to be engaged in an under- 
taking of the State so as to entitle them to raise an industrial dispute. The Supreme 
Court observed : l 

“t is clear, however, that though section 2 S (Industrial Disputes Act) uses words of very wide 
-denotation,a line would have to be drawn in a fair and just manner sq as to exclude some callings, 
services or undertakings. If all the words used are given their widest meaning all callings would come 
within the purview of the definition ; even service rendered by a servant purely in a personal or domes- 
tic matter or even in a casual way would fall within the definition. It is not and cannot be ted 
that in its wide sweep the word ‘service’ is intended to include service however rendered in whatso- 
ever capacity and for whatsoever reason. ” 

The Supreme Court held that the definition of the term ‘ industry ’ in section 
2 (j) was wider than the conception of trade or business gs commonly understood. 
But an undertaking in order to come within that definition would be an activity 
which involves the co-operation of the employer and the employees with the object 
of the satisfaction of material human needs, if organised or arranged in a manner 
in which trade or business is generally organised or arranged, and if it 
were not of a casual nature nor one for oneself or for pleasure. It is well-known that 
in an industry, capital and organisation, on the one hand, and labour, on the other, 
co-operate to achieve industrial production. Therefore, a mere personal service, 
however much it might have been organised, would not possibly be an undertaking 
within the meaning of the Act; the essential condition is only personal service 
given to the employer. 


Two distinctive features of an industry therefore are: (1) that the employer 
as well as the employees should be engaged in the industry, however wide the mean- 
ing of the term might be; and (2) there should be co-operation between both of 
them for achieving the particular result. The first of the two attributes of an in- 
dustry is succinctly stated by Issacs, J.,in Jambunna Coal Mine No Liability v. Victorian 
Coal Miners’ Assoctation®, thus : 

“An ind contemplated by the Act is apparently one in which both employers and employees 
are engaged, not merely industry in the abstract sense, or in other words, the labour of the 
employees given in return for the remuneration received from his pee As suggested, not only 
by the words defining ‘industry’ itself, but also by Schedule B by such a phrase in the 
definition of ‘ industrial dispute ’ as employment in industries carried on by or under the control of 
the Commonwealth stc., an ‘industry’ as intended Parliament seems to be a business ete., in 
which the employer on his own is engaged as well as the employees in his employment. Turn- 
ing to the specific definition of ‘ industry ’it rather appears to mean a business (as merchant), a trade 
(as cutler), a manufacturer (as a flour miller), un g(asa gas company), calling (as an engineer) 
or service (as a carrier) or an employment (a general term like ‘calling? embracing one of the others, 
pnd intended to extend to vocations which might not be comp in any of the rest) all of these 
expressions so far indicating the occupation in which the principal, as I may call him, is 
whether on land or water. If the occupation so described 1s one in which persons are employed for 
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pay, hire, advantage, or reward, that is, as employees, then, with the exceptions stated, it is an 
industry within the meaning of the Act.” 


This view was accepted in Federated Engine Drivers and Fireman’s Assoctation of Australia 
v. Broken Hill Proprietary Co., Lid.+. 


There can thus be no industry where the employer is not engaged in common: 
with the employees with the definite objective of the achievement of the material 
needs of humanity and that in an organised manner. In the definition of the term 
‘trade union’ to which I made reference earlier, the regulation of relationship 
contemplated is in regard to the conditions of service of the employees which postu- 
lates the existence of an employer who is concerned in the business, trade or industry. 
It has therefore to be seen whether in the circumstances of the case it can be said 
that persons in control of the Raj Bhavan can be held to be an employer in an indus- 
try however widely that term may be understood. The ansswer to that question 
presents no difficulty and can only be in the negative. 


The decision in State of Bombay v. Hospital Mazdoor Sabha*, emphasised that the 
activity contemplated by the term ‘industry’ in section 2 (j) of the Industrial Dis- 
putes Act involved the co-operation of the employer and the employees. In Osmania 
University, Hyderabad v. The Industrial Tribunal, Andhra Pradesh*, it was held that if 
there was no co-operation between capital and labour, a dispute between an emp- 
loyer and an employee would not be an industrial dispute. The learned Judges 
laid down that the correct test for ascertaining whether there was such relation- 
ship so as to entitle the workers to raise an industrial dispute was to see whether 
capital and labour were both engaged in the purpose sought to be achieved by the 
undertaking. In that case, there was a dispute between the Osmania University 
and its employees. It was held that such a dispute could not be held to be an indus- 
trial dispute for there was neither co-operation of capital and labour nor were the 
activities of the University strictly connected with the production and distribution 
of wealth. In the case before me, the test of co-operation between the employer 
and the employee for advancing the material needs of humanity has not been satis- 
fied. It cannot be said either that the employer is engaged in any such activity and 
that he requires the services of the employees to be done for that purpose. 


I cannot agree with the learned counsel for the petitioners that the mere fact 
that the employees serve the visitors and State guests of Raj Bhavan, nor the fact 
that unserviceable materials and surplus produce of the gardens of the Raj Bhavan. 
are occasionally sold would show that there was co-operation between the employer 
and the employees for the purpose of a trade or business. The services rendered 
to the State guests are personal services to them and indirectly to the employer. 
The occasional sales of unserviceable articles and garden produce are incidents of 
the ordinary administration of Government property. They are done in accordance 
with certain rules framed by the Government. They would not amount to a trade 


or business. 


Learned counsel for the petitioner placed considerable reliance on the decision 
in Bengal Club Lid. v. Shanti Ranjan*, where it was held that an incorporated company 
maintaining and carrying on a club of the kind mentioned in the case which did a 
catering business and also a business in licensed alcohol was an industry within the 
meaning of the Industrial Disputes Act. It is obvious that there was an element 
of trade or business in that case. 


To sum up, even apart from the circumstance that a large section of employees 
at Raj Bhavan are Government servants who could not form themselves into a trade 
union, it cannot be stated that the workers are employed in a trade or business 
carried on by the employer. The services rendered by them are purely of a personay 
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nature. The union of such workers would not come within the scope of the Act so 
as to entitle it to registration thereunder. 


The order of the Registrar of Trade Unions rejecting the application of the 
Petitioner, is, therefore, correct. This petition is dismissed with costs. 


V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. JUSTICE RAMAKRISHNAN. 
The Indian Bank, Limited, Madras .. Petitioner* 


D. 
The Industrial Tribunal, Madras and others .. Respondents, 

Industrial Disputes Act (XIV of 1947), section 1o—Reference to the Industrial Tribunal as regards 
“*quanium of bonus payable to the workmen of the petitioner bank for the year 1957 = Subsequent reference to the 

ational Tribunal as regards “ Bonus, Principles and conditions under which payable, qualifications for 
eligibility and method of computation ’—Section 10 clause (6) of the Act—Applicability and effect. 

There could be a general reference and a particular reference in regard to bonus and the general 
reference to a National Tribunal about the principles for the determination of bonus to Banks in 
general should not be treated as including a parti reference about the bonus payable, in the case 
of a particular Bank for a particular year and a reference of the latter kind cannot be quashed under 
section 10 (6) of the Industrial Disputes Act. Section 10 (6) should be strictly construed. It should 
be applied only if the Tribunal is satisfied that the subject matter of the specific reference in 


to which the provision is invoked, is comprised in the subject matter of the general reference to the 
National Tribunal. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order of 
the 1st Respondent dated 22nd December, 1960 in I.D. No. 18 of 1960, and quash 
the said order and made therein. 


R.M. Seshadri and B. Lakkappa Rai, for Petitioner. 
A, Ramachandran for Messrs. Row and Reddy, for Respondents. 


The Court made the following 


ORDER :—This is a petition under Article 226 of the Constitution praying for 
the issue of a writ of prohibition or any other appropriate writ against the first 
respondent. The circumstances which gave rise to the petition are the following. 


The petitioner is the Indian Bank, Limited, Madras. The first respondent, is the 
Industrial Tribunal, Madras. The second respondent is the President, Indian 
Bank Employees Union and the third respondent is the Secretary-General, Federa- 
tion of the Indian Bank Employees’ Union. By an order of the Government of 
India dated 18th February, 1960, under section 10 of the Industrial Disputes Act, 
a dispute was referred to the first respondent Tribunal for adjudication. The matter 
in dispute was the “‘ quantum of bonus payable to the workmen of the petitioner 
bank for the year 1957.” Subsequently, the Government of India constituted a 
National Tribunal, and on 22nd September, 1960, referred to it, for adjudication 
the following : 

“Bonus—Principles and conditions under which payable, qualification for eligibility and method 
of computation after making provision for all matters for which provision is necessary by or under 
any of the Acts applicable to the Banks or which are usually provided for by Banks. ” 

The details of the reference as given above are found in Schedule II of the Govern- 
ment of India’s Notification dated 22nd September, 1960. In Schedule I, is given 
a list of banking companies between whom and their workmen, the dispute speci- 
fied in Schedule II, existed or was apprehended at the time Notification was issued. 
Schedule I gives the names of 73 banks, and the petitioner, the Indian Bank, is 





* W.P. No. 1 of 1960. 6th March, 1961 
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item 32 in it. When the matter came up before the Industrial Tribunal, Madras 
(Sri K. Ramaswami Gounder), a preliminary objection was raised by the petitioner 
herein, viz., the management of the Indian Bank, that the Tribunal had no juris- 
diction to proceed with the adjudication and that the reference for adjudication to 
the Tribunal, should be deemed to have been quashed by reason of clause (6) of 
section 10 of the Industrial Disputes Act. This preliminary objection was ċonsi- 
dered at length by the Tribunal, and by an order passed on 22nd December, 1960, 
the Tribunal overruled the preliminary objection, and directed further enquiry to 
proceed on the reference for adjudication. Agerieved against the above order, 
the petitioner has filed the present petition applying for the issue of a writ to the 
Industrial Tribunal for “ prohibiting the first respondent from proceeding with the 
enquiry and to pass such further or other order or orders as might be deemed fit.” 


Section 10, clause (6) of the Industrial Disputes Act on which the petitioner 
relied, for his relief runs : j 

“ Where any reference has been made under sub-section (1-A) to a National Tribunal, then 
notwithstanding anything contained in this Act, no Labour Court or Tribunal shall have jurisdiction 
to adjudicate upon any matter which is under adjudication before the National Tribunal, and accord- 
ingly,— 

(a) if the matter under adjudication before the National Tribunal is pending in a proceeding 
‘before a Labour Court or the Tribunal, the proceeding before the Labour Court or the Tribunal, 
as the case may be, in so far asit relates to such matter, shall be deemed to have been quashed on 
such reference to the National Tribunal. 

b) it shall not be lawful for the appropriate Government to refer the matter under adjudica- 


tion before the National Tribunal to any Labour Court or Tribunal for adjudication during the 
pendency of the proceeding in relation to such matter before the National Tribunal. ” 


The petitioner contended that the matter referred to the National Tribunal by the 
Central Government, was without any doubt whatsover, a fundamental and inte- 
gral part of the reference pending before the first respondent, and that there could 
e no decision on payment of bonus without first settling or determining the prin- 
ciples or formula regarding the payment of bonus in banks. This point has been 
conceded by the Industrial Tribunal in its order above mentioned. Therefore, 
what the first respondent was called upon to decide would encroach on what the 
National Tribunal was required to decide. The Tribunal was clearly in error in 
claiming jurisdiction to proceed with the enquiry, when necessarily and unavoidably 
it has to decide the same question which is pending as a question common to all 
banks, on a nation wide level, before the National Tribunal. Section 10 (6) has been 
enacted just for the purpose of avoiding such conflicts. Strength was sought to be 
obtained for this contention by referring to an earlier occaion when consequent on a 
particular decision of the first respondent, arising in the course of the same proceed- 
ings, the Tribunal held that it had a right to call upon the petitioner Bank to 
disclose information about its secret reserves. Aggrieved against that order, the 
Management took up the matter in W.P. No. 362 of 1960. This came up before 
Ramachandra Iyer, J., who allowed the petition and quashed the direction of the 
Tribunal, making the observation : 
“> | . . . . «before there could be an order for inspection it has first to be ascertained 
whether the Full Bench formula would apply to the case of the banking company, and if the formula 


is held not applicable to it, whether (in) working any formula evolved for it, it would be necessary to 
know the amount set apart or provision made (for secret reserves). ” 


It was pointed out that this observation of the learned Judge, would show the impot- 
tance of laying down general priciples for the calculation of bonus, as a prerequisite to 
the adjudication under reference before the first respondent, and that these self- 
same general principles were also now before the National Tribunal for adjudication. 


- The above contentions, which are extracted from the affidavit filed in support 
of the petition, were strenuously contested in the counter affidavit filed on behalf of 
the second and third respondents, who represent the workers of the bank. They first 
of all explained the background against which the Central Government made the 
reference to the first respondent Tribunal on 18th February, 1960. The question of 
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bonus in the case of banks as a general question, was referred in 1949, to the “Sen 
Tribunal ”, the matter referred to being “ Bonus including the qualifications for 
eligibility and method of payment ”. “The Sen Tribunal in its award held that the 
reference comprised disputes of a general nature regarding bonus, and did not cover 
disputes relating to the quantum of bonus for particular years in respect of particular 
banks. The Sen Award was rendered invalid by a decision of the Supreme Court, 
and thereafter the same point came for decision before the “ Sastri Tribunal ”. The 
Sastri Tribunal came to the same conclusion, viz., that the reference did not include 
the determination of the quantum of bonus payable for the previous years by any 
of the banks. This view was confirmed by the Supreme Court in State Bank of India 
and others v. Their Workmen}. It is against the background of the above proceedings, 
and also in the face of a strike, that the present reference dated 18th F ebruary, 1960, 
relating to the quantum of bonus payable to the workmen of the petitioner bank for 
the year 1957, was made to the first respondent. The strike was called off as a result 
of an agreement to have the dispute settled by adjudication by the Tribunal. Even 
before the present reference the workmen Union had applied to the Government of 
India for referring the question to a National Tribunal, on the ground that it invol- 
ved a question of National importance but the Government of India in its reply dated 
11th October, 1958 stated that the issue concerned only a particular bank, and that 
it was inappropriate to refer it to National Tribunal. In the light of the above consi- 
derations, it should be held that the reference to the National Tribunal related toa 
dispute of a general nature which did not include demands in respect of particular 
years by workmen of particular banks. For dealing with such a dispute adequate 
principlesthad been laid down by the Supreme Court in its decisions, including what ig 
called the “ Labour Appellate Tribunal’s Formula ” approved by the Supreme Court 
in Bombay Millowners’ Associaton v. Rashtraiya Mill Mazdoor Sabka*. The Workmen 
demanded bonus for this particular year only in accordance with the well-establish- 
ed principles mentioned above, and they never raised a dispute regarding the 
general principles relating to fixation of bonus. It was*also pointed out that the 
Supreme Court had made it clear, that it had left open the question whether the 
Full Bench formula would apply to banks, and that it was open to the parties to 
canvass for or against the Full Bench formula when a dispute arose. It was further 
pointed out that the decision of the National Tribunal on the reference made 
to it would only have prospective effect and would therefore not cover the present 
reference. It was finally urged that the reference to the first respondent could not 
lapse without any relief being granted and the first respondent had a statutory duty 
to make an award on the pending reference relating to the bonus for 1957. 


Learned counsel Sri Seshadri, appearing for the petitioner, argued that the first 
‘respondent in its order has recognised in paragraph 3 that the principles, qualifications 
Aor eligibility and method of computation of bonus, etc., specifically referred to the 
National Tribunal for adjudication would have to be decided both by the National 
“Tribunal as well as by the first respondent. Sri Seshadri pointed out that having con- 
ceded this identity, it was wrong on the part of the first respondent, to hold as it did 
in the subsequent paragraphs of its order, that the two matters were clearly different, 
that the matter under adjudication before the first respondent was not a matter for 
adjudication before the National Tribunal and that the National Tribunal would have 
no jurisdiction to pass an award in regard to the claim for bonus for 1957. 


In dealing with this particular problem, I will consider in the first place, the 
scope of section 10 (6) of the Industrial Disputes Act, on which the petitioner relies 
for the relief sought. The first part of section 10 (6) states that on a reference being 
made to a National Tribunal, no Labour Court or Tribunal shall have jurisdiction 
to adjudicate upon any matter which is under adjudication before the National Tri- 
bunal, The second part of section ro (6), contained in section 10 (6) (a) states thar 
if the matter under adjudication before the National Tribunal is pending in a proceed- 
ing before the Labour Court or another Tribunal, the proceeding before the latter, 


: SCJ. 842 $ S.C.R. 200 : . L.L.J. 1247. 
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in so far as it relates to such matter, shall be deemed to have been quashed. These 
two parts are not independent, but are linked together by the use of the word ‘‘ac- 
cordingly.” The effect of these two provisions is not merely to impose a prohibition 
against proceeding with the enquiry before the Tribunal but there is also an obliga- 
tion cast on the Tribunal to treat the proceedings, which would include the reference 
itself, as void and quash them accordingly. A special provision which contains 
drastic directions of the above kind, has to be construed strictly. In other words, it 
should be applied only if the Tribunal is satisfied that the subject-matter of the speci- 
fic reference in regard to which the provision is invoked, is comprised in the subject- 
matter of the general reference to the National Tribunal. Again we can have a 
situation where a number of items are comprised in the subject-matter referred for 
adjudication to the Labour Court or Tribunal, and identity has been established only 
between one or more out of them, with the matter under reference to the National 
Tribunal. In this case, the bar under section 10 (6) will apply only to those items 
and the reference only in so far as it applies to those items, will stand quashed but the 
rest of reference could be allowed to proceed. On a plain reading of the matter under. 
reference described in the schedules to the two Notifications of the Government of 
India, it can be stated that they are not identical, on a strict construction of the words 
used. It may be argued that while settling the bonus for 1957 certain general princi- 
‘ples regarding the payment of bonus would arise for consideration as a pre-requisite; 
on this is a different thing from contending that these principles form the subject- 
matter of the reference to the first respondent. It is permissible to examine how a 
similar question was dealt with, when it came up before the Sen Tribunal and the 
Sastri Tribunal. This point bas been referred to by the second and third respondents 
im their counter affidavit. The specific item referred to these tribunals for adjudica- 
tion was “bonus, including qualification for eligibility and the method of payment”. 
The wording there is no doubt different from the wording in the reference to the 
National Tribunal in the present instance. But it is permissible to hold that both, 
the references dealt with the general principles for the grant of bonus to workmen in 
banks. In paragraph 234 of their Award the Sen Tribunal held that the above refe- 
rence related to disputes of a general nature as contradistinct from disputes relating 
to the quantum of bonus for particular years in respect of particular banks. They 
pointed out that wherever a specific case was intended to be covered, the reference 
contained appropriate language. They declined to go into the demand made by 
several unions for bonus, with references to past years in respect of particular banks. 
The question was again raised by the Sastri Tribunal. The Sastri Tribunal in para- 
graph 345 of its Award, agreéd with the view of the Sen Tribunal and observed : 


.“ We hesitate to hold that we are concerned with the question of quantum of benefits for parti- 
cular banks and for particular years in the past in the light of profits of such banks during those periods. 
It may yet be open to the concerned parties where there is a real grievance to approach the Govern- 
ment to get a suitable reference for the future as well as for the account year 1949, 1950 and 1951.’” 
Having made the above statement, the Sastri Tribunal, interpreting, the general 
reference in paragraph 346, stated:— 


“The only question for consideration, therefore, is whether what may be called a bonus scheme 
for the future years can and should be devised and whether it should be made to apply retrospectively 
even to all banks and for all years.” x 


Then the Sastri Tribunal proceeded to lay down some principles for the award of 
bonus and commended their scheme for the earnest consideration Okboth the parties. 
The decision of the Sastri Tribunal came before the Labour Appèlate Tribunal. 
The Labour Appellate Tribunal was inclined to the view, in paragraph 330 of their 
decision ‘‘the claims to bonus made for the relevant years have not yet been adjudicated 
upon and the terms of the Reference have not been exhausted.” In other words, 
the view of the Appellate Tribunal was that the scope of the general reference would 
include an adjudicaton for particular years and for particular banks. This finding 
came for decision before the Supreme Caurt of India in State Bank of India and others v. 
Their Workmen}, and the finding given was : 
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“ou ee oe ee Lit is clear that the Sen Tribunal also understood the items 
as a reference of a dispute of a gencral nature which did not include demands for bonus for particular 
years in respect of particular banks ” (page 210.) 

“ey a 2 + + e. we are of the view that the Labour Appellate Tribunal was wrong 
in its conclusion that the reference had not been worked out and that individual claims for bonus in 
respect of particular banks must be determined by another tribunal on the basis of the reference made 


in 1952.” (page 213.) 

The above history of what transpired during the Sen and Sastri Tribunals’ adjudica- 
tions is important not for the purpose of providing a specific authority to deal with 
this particular matter. It only illustrates how when a problem of a similar kind had 
been posed before similar Tribunals in the past, they reached the conclusion that 
there could be a general reference and a particular reference in regard to bonus and 
that the general reference about the principles for the determination of bonus to banks 
in general should not be treated as including a particular reference about the bonus 
payable, in the case of a particular bank for a particular year. It appears to me that 
a similar view could be taken in regard to the subject-matter of the two references to 
adjudication in the present case also, and that it will be improprer to resort to the 
remedy of quashing the reference to the 1st respondent under section 10 (6) of the 
Industrial Disputes Act. 


Another objection strongly pressed before me by respondents 2 and 3 appears also 
to be significant. It was pointed out that the National Tribunal might very well give 
deoision applicable for future years because any retrospective application would have 
the effect of disturbing settlements already made and expose the managments to 
heavy liabilities and possibly a crop of strikes. It is also possible that the Govern- 
ment may, acting under the Pe ce to them in section 17-A (1) (6) of the Indus- 
trial Disputes Act, declare that it will be inexpedient on public grounds affecting natio- 
nal economy or social justice to give effect to the whole or any part of the award of the 
National Tribunal, and therefore make the operation of its decision prospective and 
not retrospective. All these contingencies have to be taken into account before a 
decision could be given at this preliminary stage, that*the matter referred to the 
first respondent for adjudication is identical in terms with the matter referred to the 
National Tribunal, so as to deprive the first respondent of its jurisdiction and have 
the proceedings quashed. l 


The learned counsel Sri Seshadri next urged that what he sought for in the pre- 
sent application was not a direction for quashing the reference in its entirety, or 
even a part of it, but his request was that a direction in the nature of a writ of prohi- 
bition might issue to the first respondent restraining it from deciding the general 
principles for grant of bonus, and leave it open to the first respondent to deal with the 
reference only in regard to the rest of the subject-matter of the reference. 


This may appear at first sight to bean attractive and plausible line of argument’, 
But it involves two assumptions. One is that the subject-matter of the reference to 
the first respendentis clearly divisible into two parts, one relating to general principles 
applicable to all the banks, and the other relating to their application to the petitioner 
bank for a particular year. The second assumption is that it can be predicated now 
itself that the decision of the National Tribunal on the general principles will be appli- 
cable retrospectively. I am not satisfied for the reason discussed in the foregoing para- 
graphs that these assumption are correct. There is also this point to be considered, 
“ Where proceedings are pending before an inferior Court, part of which is within, and part is 
outside, the jurisdiction of such Court, no prohibition lies until such Court has actually gone 
beyond its competency and jurisdiction.” [hide Halsbury’s Laws of England, Hailsham Edition, 
Volume IX, page Bas). 
In view of the above, I am of the opinion that adequate grounds have not been 
made out to grant the prayer in this petition. The rule nisi is discharged and the 
petition is dismissed with costs. Advocate’s fee Rs. 100. 


K.L.B. . Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


Present :—Mr. Justice P. RAJAGOPALAN, Officiating Chief Justice AND Mr 
Justice SRINIVASAN. 


S. Santosha Nadar, Kamadikottai, Tirunelveli District .. Petitioner*® 
De 
The First Additional Income-tax Officer, Tuticorin and another.. Respondents. 


Constitution of India (1950), Article 226—Certiorari—Prohibition—Writs of—Nature of and distinc 
tion between—Other remedy open—When bar to issue of writ—Assessment under Income-tax Act—Remedy unde 
Act—If bar to wrii—Absence of jurisdiction to assess—Effect—Income-tax Act (XI of 1922), sections 23, 28 
and 34—Construction and scope of—Assessment or reassessment under section 34—furisdiction—-Limitahon— 
Certificate for recovery of arrears under section 46 (2) showing larger amount than ts actually duse—A ttachmen 
and sale in pursuance of —Legality—Revenue Recovery Act (I of 1890), sections 27, 36 and 38. 


A writ of certiorari is a discretionary relief and normally a writ of certiorari will not be viewed by 
the High Court as a parallel remedy which an assessee can seck simultaneously with the statutory 
remedies open to him under the Income-tax Act. That the assessee failed to take a plea open to 
him, ¢.g., plea of limitation, in the assessment proceedings and in the Appeals that be preferred, 
cannot under normal circumstances place him in a better position to the discretionary relief 
of a writ of certiorari. Where, however, the assessee also asks for a writ of prohibition, if the order of 
assessment was without jurisdiction and if any portion of that order is still operative in the sense that 
anything is sought to be recovered from the assessee petitioner under such an order of ent 
passed wholly without jurisdiction or in excess of the Jurisdiction vested in the Income-tax cer, 
the issue of a writ of prohibition would not be a matter of discretion and the High Court would not 
refuse to investigate the question whether the assessment in question was invalid as being barred 
by limitation or without jurisdiction. 


Once an absence of jurisdiction or excess of jurisdiction is established, the fact that an alternative 
remedy exists is by itself no bar to the assumption of jurisdiction by the High Court to issue a writ of 
prohibition. 

A writ of prohibition would lie when the proceedings are to any extent pending, and a writ of 
certiorari would lie for quashing tle proceedings after they have terminated in a final decision. Where 
the recovery of the amount is inposible because the assessment proceedings were barred and without 
jurisdiction, there could be no objection to the order of assessment itself being set aside by the issue 
of a writ of certiorari, despite the that the latter is a discretionary relief and when the petitioner 
is entitled to a writ of prohibition, the Court would exercise its discretion in favour of granting a writ 
of certiorari as well. 

i Hari Vishnu v. Ahmad Ishaque, (1955) 1 M.L.J. 157 : (1935) S.C.J. 267: ALR. 1955 S.C. 233 
ollow 


It is well settled that where an assessee has filed his return before the completion of assessment 
within the period of limitation allowed by law, proceedings cannot be commenced by the i 
authority under section 34 of the Income-tax Act. Section 22 (3) permits a return to be filed at any 
time before the assessment is made, even if no return was filed in response cither to the general notice 
under section 22 (1) or any individual notice under section 22 (2). But section 22 (9) carries its own 
limitation. What section 22 (3) permits the assessee is to file his return at any time before the assess- 
ment could be lawfully made. The normal period of limitation, barring the exceptions for which 
section 34 (2) provides, for making an assesament being foar years, a return filed after the expiry of 
four years cannot lead to any lawful assessment and it should therefore be treated as non est in law. 
No assessment could validly be made on such a return without recourse to section 34 (1) and recourse 
could be had to section 34 (1) only on the ground that no return had been filed, that is to say, ‘that 
no return had been filed before the assessment could be lawfully completed without recourse to section 
34 (1)- 

Where the assessee filed a return on 20th March, 1954, in resepect of the assessment for the year 
1945-46, but the Income-tax Officer ignored it and issued a notice under section 34 (1)on 26th March, 
1954, and completed the assessment on 5th March, 1955, it cannot be said that the return filed by 
the assessee on goth March, 1954 invalidated or vitiated the notice under section 34 (1) issued on 
26th March, 1954 and the initiation and completion of the assessment proceedings for 1945-46 under 
section 34 (3) within the period of eight years must be held to be valid. 

The expression “ an order of assessment in cases falling under section 34 (1) (a) ” in section 34 (3) 
cannot be construed to mean an order of assessment in a case which could have |been dealt with 
under section 34 (1) (a) but which was not so dealt with. The issue of the prescribed notice isa 
condition precedent to the assumption of jurisdiction vested by section 34 (3), and where such 
notice was never issued, it cannot be viewed as a “case falling within section 34 (1) (a) ” within 
the meaning of section 34 (3) ; and it is not a case to which section 28 (1) (e) would apply and 


— 


* W.P. Nos. 1011 of 1938, 1268 to 1270 of 1960 and 7th February 1961. 
(18th Magha, 1882, Saka), 
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the four years period of limitation would apply. The Income-tax Officer has no jurisdiction to 
make an assessment in such a case after the expiry of the four years period. 


Commissioner of Income-tax, Bombay v. Ranchhoddas Karsondas, (1959) 361.T.R. 569; Muthiah Thevar v - 
Commissioner of Income-tax, (1960) 39 I.T.R. 107, followed. 

Section 34 (3) exempts an order of assessment under section 23 to which section 28 ar) (0 applies 
Concealment of income is conduct which attracts the application of section 28 (1) OF ere the 
order of assessment contains an express pading that there had been a concealment of income, there 
is sufficient compliance with section 34 (e). It is not necessary that the order of assessment should 
record in express terms that the requirements of section 34 (3) were satisfied and that it was a case 
of assessment to which section 28 (1) (e) applied. It cannot be said that unless there was such an 
express finding the extended period of limitation for which section 34 (3) provides would not come 
into play. Section 34 (3) does not require that proceedings under section 28 (1) (e) should have been 
finalised and a penalty imposed as a condition precedent to assessment being completed beyond the 
period of four years. That would be obviously impossible. When there is an express finding that 
there was concealment of income that would satisfy the requirements of section 34 (3) that it is a 
case of assessment under section 23 to which section 28 (1) (e) would apply, more so when a notice 
under section 28 (1) (c) had been issued to the asseessee antecedent to the completion of the assess- 
ment proceedings by Income-tax Officer. 


Mir Suba Hari Bhakta v. Income-tax Officer, (1960) 39 I.T.R. 617, explained. 


Where the certificate issued under section 46 (2) of the Income-tax Act m respect of arrears of tax 
due by an assessee showed Rs. 1,01,081 as due, but the actual amount due was only Rs. 64,994 the 
arrears having been reduced subsequently—the certificate cannot be held to be vitiated on that account 
alone. But the Collector has jurisdiction even on the basis of that certificate to recover only the 
ambunt actually due. Section 27 of the Revenue Recovery Act requires that the notice of attach- 
ment should specify the arrears due, as that is what gives jurisdiction to the Collector to bring the 
attached property subsequently to sale under section 36 of that Act. If the attachment is vitiated 
the subsequent sale also would be vitiated. The Collector has no jurisdiction to attach or to bring 
to sale the properties to recover a sum higher than what is legally due on the date of the notice of 
attachment. Where the notification in the Gazette has obviously proceeded on the basis that Rs. 
1,01,021 was still due, when it was not, the subsequent sale is certainly vitiated. The fact that the 
sale has already taken place would not affect the position when the Collector has not confirmed the 
sale, and the confirmation can be prevented by a writ of prohibition under Article 226 of the Constitu- 
tion despite the fact that the Collector himself can be G ares O a despite the actual pendency 
of an application to set aside the sale under section 38 of the Act. 


George v. Incoms-tax Officer, (1958) 1 M.L.J. go, referred to. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to call for the records in F. No. 1509 (S) on the file of the First Addi- 
tional Income-tax Officer, Tuticorin and issue a writ of prohibition forbidding the 
respondents from proceeding further in the matter with regard to the collection 
of Income-tax due from the petitioner for the assessment years 1945-46, 1946-47, 
1947-48 and 1951-1952 in pursuance of the certificate granted by the 1st re spondent 
to the and respondent. 


M.R.M. Abdul Karim and T. Martin, for Petitioner. 


S. Ranganathan, for C.S. Rama Rao Sahib, Special Counsel for Income-tax, on 
behalf of the Respondents. 


The Order of the Court was made by 


Rajagopalan, O.C. J.—The petitioner who was a resident of Tirunelveli district 
carried on business in Ceylon. The petitioner did not file any returns of his in- 
come in the assessment years 1945-46, 1946-47 and 1947-48 in response to the gene- 
ral notice published under section 22 (1) of the Income-tax Act. But he voluntarily 
filed returns for all the three years on 20th March, 1954. With reference to the 
assessment year 1945-46, * the Income-tax Officer initiated proceedings under sec- 
tion 34 of the Act with a notice dated 26th March, 1954 which was served on the 
petitioner on 2gth March, 1954. The assessment for 1945-46 was completed by 
the Income-tax Officer on 5th March, 1955 under section 34 read with section 23 
(4). The assessments for 1946-47 and 1947-48 were without recourse to section 
34. The assessment for 1946-47 was completed under section 23 (3) on 5th March, 
1955. ‘The assessment for 1947-48, which was under section 23 (4) was completed 


on 26th March, 1956. 
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Against these assessment orders the petitioner preferred appeals successively 
.to the Appellate Assistant Commissioner and to the Tribunal. The main plea of 
the petitioner in those appeals was that the remittances from Ceylon in the rele- 
vant years which stood in his name did not represent his monies. The plea was 
‘rejected. The quantum of the tax imposed by the Department was, however, 
reduced to some extent by the Tribunal. Not satisfied with that, the petitioner 
asked for a reference under section 66 (1). Those applications were rejected by 
the Tribunal. The petitions filed by the petitioner under section 66 (2) of the Act 
are still pending disposal in this Court. 


In due course the Income-tax Officer issued certificates under section 46 (2) 
of the Act to the Collector to recover the arrears of the assessed tax not only for 
these three years but also for the assessment year 1951-52. The total shown in 
these certificates was Rs. 1,01,081. The Collector took proceedings under the Reve- 
nue Recovery Act and had the sale of the petitioner’s land proclaimed in the Dis- 
trict Gazette dated 18th October, 1958 to recover that sum of Rs. 1,01,081 as if it 
were an arrear of land revenue. It was common ground that that was not the ‘sum 
due on that date. The respondents conceded that even on 26th September, 1958 
it was only a sum of Rs. 64,994 that was due from the petitioner. The respondents 
admitted that though the reduction of the taxes under the orders of the Tribunal 
was in due course notified to the Collector, he did not take either that reduction 
or the collection of Rs. 10,000 into account when he notified in the Gazette that a 
sum of Rs. 1,01,081 was still due. The sale was held and the attached properties 
of the petitioner fetched Rs. 24,405. The sale, however, has not yet been confirmed 
and the objections preferred by the petitioner to the Collector under the provisions 
of the Revenue Recovery Act have yet to be disposed of. 


The petitioner preferred W.P. No. 1011 of 1958 for the issue of a writ of pro- 
hibition to restrain the proceedings to recover the arrears of tax claimed from him 
and eventually obtained a rule nisi on 12th March, 1959. On 22nd June, 1960 
the petitioner filed C.M.P. No. 4306 of 1960, seeking permission to raise additional 
grounds to sustain the relief asked for in W.P. No 1011 of 1958. It was at this stage 
that the validity of the assessments themselves for the three assessment years 1945- 
46, 1946-47 and 1947-48 was challenged, mainly on the ground that they were 
barred by limitation on the respective dates of assessment 5th March, 1955 and 26th 
March, 1956. ‘The petitioner followed that up by presenting W.P. Nos. 1268 to 
1270 of 1960 in which he asked for the issue of writs of certiorari to set aside the orders 
of assessment themselves in each of the three years. Rule nisi was issued in each of 
these petitions only on 25th January, 1961, but since these affidavits and counter- 
affidavits on which the parties relied were all on record in W.P. No. ro11 of 1958, 
the hearing was proceeded with with the consent of both parties, and all the peti- 
tions were heard together. The further grounds raised in C.M.P. No. 4306 of 
1960 were allowed to be argued. That petition will stand allowed. 


Despite the range of the affidavits and counter-affidavits, the scope of the 
arguments was comparatively limited, and we shall confine ourselves to the points 
specifically pressed for adjudication during the arguments at the final hearing. 


i The learned counsel for the Department urged that the validity of the assess- 
-ments should not be investigated in these proceedings under Article 226 of the Consti- 
tution. He pointed out that the petitioner had availed himself of the remedies 
open to him under the Income-tax Act, and the proceedings under section 66 (2) 
were pending disposal even now in this Court itself. It was common ground that 
the plea of limitation, which is now the main basis for the challenge to the validity 
of the assessments made by the Income-tax Officer was never put forward at any 
stage of the assessment proceedings and that there was no adjudication of that ques- 
tion by the Tribunal. The learned counsel submitted that even if a reference was 
ordered under section 66 (2), the question of limitation could not arise as a question 
of law on the orders of the Tribunal. The further submission was that the failure 
of the petitioner to take this plea in the statutory proceedings open to him and availed 
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of by him disabled him from seeking adjudication of that issue in these proceedings 
under Article 226 of the Constitution. 


It is true that a writ of certiorari is a discretionary relief and normally a writ of 
certiorari will not be viewed by this Court as a parallel remedy which an assessee 
can seek simultaneously with the statutory remedies open to him under the Income- 
tax Act. That the petitioner as an assessee failed to take a plea open to him in the 
assessment proceedings and in the appeals that he preferred, cannot under normal 
circumstances, place him in a better position to seek the discretionary relief of a 
writ of certiorari. In the present case the petitioner asked also for a writ of prohi- 
bition (W.P. No. 1o11 of 1958). If any order of assessment was without jurisdiction 
and if any portion of that order is still operative in the sense that anything is sought 
to be recovered from the petitioner under such an order of assessment passed wholly 
without jurisdiction or in excess of the jurisdiction vested in the Income-tax Officer, 
the issue of a writ of prohibition would not be a matter of discretion, and in that 
respect it differs from the discretionary relief of a writ of certiorari. In the circums- 
tances of this case we are of opinion that we should not refuse to investigate the 
ea whether the assessments for all or any of the three years in question were 
invalid 


Section 34 (3) which prescribed the period within which the assessment should 
be tompleted by the Income-tax Officer directs : 

“ No order of assessment or re-assessment, other than an order of assessment under section 23 to 
which clause (c) of sub-section (1) of section 28 applies or an order of assessment or re-assessment in 
cases falling wi clause (a) of sub-section (1) or sub-section (1-A) of this section shall be made after 

the expiry of four years from the end of the year in which the income, profits or gains were first asses- 
sable.” (We shall omit the provisos). 


With reference to the assessment for 1945-46 the position, it should be remem- 
bered, was that the Income-tax Officer ignored the return filed by the petitioner on 
20th March, 1954 and issued a notice under section 34 (1) on 26th March, 1954. 
If the initiation of assessment proceedings under section 34 was valid, it could not 
be denied that the completion of the assessment on 5th March, 1955, within one 
year of the notice served on 29th March, 1954, which itself was within the period 
of 8 years allowed by section 34 (3) was not barred by limitation. The contention 
of the petitioner was that the initiation of proceedings under section 34 (1) was not 
valid, and that therefore only the four year period of limitation applied. 


It should be taken as well settled now that where an assessee has filed his re- 
turn before the completion of assessment within the period of limitation allowed by 
law, proceedings cannot be commenced by the assessing authority under section 34 
of the Act : see Muthiah Thevarv. Commissioner of Income-tax1, where the law laid down 
by the ear Court in Commissioner of Income-tax v. Ranchhoddas Karsondas*, was 
applied. Section 22 (3), it should be remembered, permits a return to be filed at 
any time before the assessment is made, even if no return was filed in response either 
to the general notice under section 22 (1), or any individual notice under section 
22 (2). The learned counsel for.the Department urged that section 22 (3) carried 
its own limitation. In our opinion his submission was correct, that what section 22 
(3) permitted the assessee was to file his return at any time before the assessment 
could be lawfully made. The normal period of limitation, barring the exceptions 
for which section 34 (3) provides, for making an assessment being four years; 
the contention of the learned counsel for the Department was that the return filed 
after a period of four years could not lead to any lawful assessment, and it should 
therefore be treated as non est in Jaw. We agree that the principle laid down in 
Commissioner of Income-tax, Bombay v. Ranchhoddas Karsondas*, and applied by this 
Court in Muthiah Thevar v. Commissioner of Income-tax1, cannot be extended to this 
case, where the return for 1945-46 was filed by the assessee, the petitioner, after 
the expiry of the period of four years. No assessment could have been validly made 
on the return filed on goth March, 1954. After the expiry. of. four.years from the 








1. (1960) 39 LT.R. 107: a 2. (1959) 36 LT.R. 569. 
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end of the assessment year 1945-46 no assessment could have been made on the 
petitioner without recourse to section 34 (1) and recourse could be had to section 
34 (1) only on the ground that no return had been filed, that is, that no return had. 

een filed before the assessment could be lawfully completed without recourse to 
section 34 (1). The return filed by the petitioner on 20th March, 1954 did not, in 
the circumstances of this case, vitiate the notice issued under section 34 (1) on 26th 
March, 1954. We uphold the contention of the learned counsel for the Depart- 
ment, that the initiation and completion of the assessment proceedings for 1945- 
46 under section 34 were valid. 


The assessment for 1946-47 was under section 23 (3) and without recourse to 
section 34. The order of assessment did not show that the conduct of the assessee- 
attracted the penal provisions of section 28 (1) (c). No action was taken against 
the assessee under section 28 (1) (c) before or after the assessment was completed on 
5th March, 1955. The limitation of four years prescribed by section 34 (3) is 
abrogated if (1) in an assessment under section 23, the provisions of section 28 (1) 
(c) applied or (2) the assessment is in a case falling within section 34 (1) (a). We 
can leave out of account the third category for which section 34 (3) provided, cases. 
falling under sub-section (1-A) of section 34. The petitioner’s was not such a case. 
We have said that the assessment in the case of the petitioner was under section 23 
but that it was not one which attracted section 28 (1) (c). Factually no action 
was taken under section 34 and it was not a case of assessment or reassessment under 
section 34. The learned counsel for the Department urged that the Income-tax 
Officer would have been entitled to treat the return filed by the petitioner on goth 
March, 1954 as non est in law and to issue a notice under section 34 (1) (a) on the 
ground, that the petitioner had not filed any valid return for the assessment year 
1946-47. His further submission was that that satisfied the requirement of sec- 
tion 34 (3), and that it was a case falling within section 34 (1) (a) as that expression 
has been used in section 34 (3), though factually the provisions of section 34 (1) 
(a) were never applied and*the prescribed notice was never issued. In our opinion 
the statutory expression “ an order of assessment in cases falling under section 34 
(1) (a)” cannot be construed to mean an order of assessment in a case which could 
have been dealt with under section 34 (1) (a) but which was not so dealt with. It 
is well settled that the issue of the prescribed notice is a condition precedent to the 
assumption of jurisdiction vested by section 34 (1), and where such notice was 
never issued, it cannot be viewed as a “ case falling within section 34 (1) (a) ”, 
within the scope of section 34 (3). Since the petitioner’s case did not come within 
the scope of either of the exceptions for which section 34 (3) provided—it was not 
a case to which section 28 (1) (e) applied, and it was not a case falling within sec- 
tion 34 (1) (a)—the four year period of limitation alone applied. The Income-tax 
Officer had no jurisdiction to assess the petitioner after the expiry of the four year 
period. The order of assessment made on 5th March, 1955 was wholly without 
jurisdiction and was therefore invalid. : 


The assessment order of the Income-tax Officer for 1947-48 in express terms. 
recorded that proceedings under section 28 (1) (c) were initiated with a notice 
issued to the petitioner. There was an express finding in the order of assessment 
itself, that there had been a concealment of the income, and concealment of income 
is conduct which attracts the application of section 28 (1) (c). Whatsection 34 (3) 
exempts is an order of assessment under section 23 to which section 28 (1) 9 applies. 
That requirement would appear to be satisfied in this case. The learned counsel 
for the petitioner relied on Mir Suba Hari Bhakta v. Income-tax Officer’, and contended 
that the order of assessment itself should record in express terms that the require- 
ments of section 34 (3) were satisfied, and that it was a case of assessment to which 
section 28(1) (c) applied, and in the absence of such an express finding, the bar of 
limitation prescribed by section 34(3) should apply. The observations at pages 
622 and er of the report were with reference to the order of assessment in that case- 
where the Income-tax Officer recorded an express finding that the order was_one 


1. (1960) 39 L.T.R. 617. 
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to which the provisions of section 28 (1) (c) did apply. The learned Judges pointed 
out at page 623 that it was a finding which he had jurisdiction to record. We are 
unable to look upon that as authority that unless there was such an express finding, 
the extended period of limitation for which secion 34 (3) provided would not come 
into play. Section 34 (3) does not require that proceedings under section 28 (1) 
(c) should have been finalised and a penalty imposed as a condition precedent to 
assessment being completed beyond the period of four years. Obviously that would 
be impossible, because proceedings under section 28 (1) (¢) initiated no doubt 
before the assessment is completed can themselves be completed only after the assess- 
ment has been finalised. The normal practice also is not to rush into an order 
under section 28 (1) (c) on the completion of the proceedings of assessment by the 
Income-tax Officer himself, but after the issue of notice under section 28 (1) (c) 
to wait until the assessment becomes final after the appeals, if any. If, as in this 
case, there was an express finding, that there was concealment of income, that would 
appear to satisfy the requirements of section 34 (3) that it is a case of assessment 
under section 23 to which section 28 (1) (c) would apply. As we said in this case 
there was the additional factor, that a notice under section 28 (1) (¢) was issued to 
the petitioner antecedent to the completion of the assessment proceedings by the 
Income-tax Officer. 


Jhe learned counsel for the petitioner urged that the mere issue of notice was 
not enough, and that the requirement of section 28 (3) should be satisfied before 
section 34 (3) was brought into play. We are unable to accept this contention. 
Section 28 (3) comes into play where an order of penalty has to be passed under sec- 
tion 28 (1). That stage is yet to come. We have already pointed out that section 
84 (3) does not and cannot possibly require an order of penalty being passed under 
section 28 (1) (c) before an order of assessment is made. 2 


The further contention of the learned counsel for the petitioner was that the 
Income-tax Officer could not assume or exercise the power to make an assessment 
after the expiry of four years even under the enabling provisions of section 34 (3), 
in the absence of a specific notice issued to the assessee to show cause why the assess- 
ment should not be made after the period of four years on any of the grounds men- 
tioned in section 34 (3). ` 


We are unable to see any scope in the language of section 34 (3) for such a 
contention. In the assessment proceedings the assessee should certainly be given 
- an opportunity to show cause why the assessment should not be made. If, for 
instance, concealment of income is one of the findings in the year of assessment, 
the assessee is entitled to an opportunity to show that there had been no concealment 
of income. If such concealment of income is established, that would attract 
the application of section 28 (1) (c) though the order of penalty itself would be in 
proceedings independent of the order of assessmet. Before a penalty is imposed 
the assessee is entitled to a notice, and he is also entitled to an opportunity to show 
cause why the penalty should not be imposed. But we are unable to see any basis, 
statutory or otherwise, for the contention, that before section 34 (3) is invoked to 
abrogate the normal rule of limitation of four years, the assessee should be given a 
notice in express terms asking him to show cause why the assessment should not be 
made beyond the period of four years. That the assessee in this case had availed 
himself of the opportunity of convincing the Income-tax Officer that the assessee 
did not conceal any income did not admit of any doubt. No principle of natural 
justice was violated when the Income-tax Officer recorded his finding that there 
had been a concealment of income. Once that finding was there, the legal conse- 
quences followed, one of them being that it would attract the provisions of section 


28 (1) (c). 


We hold that with reference to the assessment for 1947-48 the petitioner’s plea 
that it was barred by limitation, fails. The jurisdiction of the Income-tax Officer 
and the validity of the order for 1947-48 were not challenged on any other ground. 


72 
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We shall next consider the question whether apart from the validity of the 
assessment orders, the recovery proceedings were in any way vitiated, and whether 
on that ground alone the petitioner is entitled to a writ of prohibition in W.P. No. 
tori of 1958. 


We have already pointed out that while the amount of arrears actually due 
was only Rs. 64,994 proceedings were taken by thr Collector under the Revenue 
Recovery Act to recover a sum of Rs. 1,01,081 by the sale of the petitioner’s lands. 
No doubt the certificates issued under section 46 (2) showed Rs. 1,01,081 as due. 
The fact that subsequently the arrears were reduced below that figure did not vitiate 
the certificates themselves. But obviously the Collector has jurisdiction even on 
the basis of these certificates to recover only the amount actually due. That was 
the view taken by one of us in George v. Income-tax Officer’. Section 27 of the Revenue 
Recovery Act (II of 1864) requires that the notice of attachment should specify 
the arrears due. That is what gives jurisdiction to the Collector to bring the attached 
property subsequently to sale under section 36. If the attachment was vitiated, the 
subsequent sale also would be vitiated. It should be needless to point out that 
under the Revenue Recovery Act the Collector has no jurisdiction either to attach 
or to bring to sale properties to recover a sum higher than what was legally due on 
the date of the notice of attachment ; and in this case the notification in the Gazette 
. obviously proceeded on the basis that Rs. 1,01,081 was still due when it was not. 
That vitiated the subsequent sale. z 


The learned counsel for the Department could not challenge the position, that 
the sale in this case was vitiated but he urged that the sale could be set aside by the 
Collector himself in proceedings under the Revenue Recovery Act, and he pointed 
out that the petitioner had availed himself of the remedy provided by section 38 of 
that Act and had applied to the Collector to set aside the sale. That application is 
still pending. 

Once again we havé to emphasise the feature, that what has been asked for in 
W.P. No. 1011 of 1958 is a writ of prohibition. That an alternative remedy exists 
is by itself no bar to the assumption of jurisdiction by this Court to issue a writ of 
prohibition, once an absence of jurisdiction or an excess of jurisdiction is established. 
In this case the Collector had jurisdiction to recover the actual amount of arrears 
due on the certificates issued under section 46 (2) of the Act. But his jurisdiction 
was limited to the realisation of the actual arrears by enforcing the provisions of the 
Revenue Recovery Act. When he specified a higher sum than was actually due 
as recoverable, the subsequent proceedings under the Revenue Recovery Act were 
really without jurisdiction and a writ of prohibition could issue. If for instance, 
before the sale had taken place the petitioner had asked for a writ of prohibition it 
would have been issued. The mere fact that in this case the sale has been held 
really does not affect the position. There is still something which the Collector has 
to do to confirm the sale held without jurisdiction. That can be-prevented by 
the issue of a writ of prohibition despite the pendency of the application before him 
under section 38 of the Revenue Recovery Act. There is one other feature. Though 
we have referred to Rs. 64,994 as due on the date of the attachment, the position 
that now emerges is that the assessed tax for 1946-47 cannot be recoyered because 
the order of assessment itself was one passed without jurisdiction. 


On the short ground that a higher sum was sought to be recovered under the 
“Reveune Recovery Act than what was lawfully due, the petitioner would be entitled 
to a writ of prohibition restraining the Revenue Authorities from continuing the 
recovery proceedings-under the Revenue Recovery Act. 

The learned counsel for the petitioner urged that the certificates issued under 
section 46 (2) had become inoperative, and that without the issue of fresh certificates 
under section 46 (2) the Collector would have no jurisdiction to recover anything 
from the assessee. It is not really necessary for us to express any concluded opinion 
of ours on the question. We have already pointed out that in George v. 
Officer}, one of us has taken a different view. The,learned counsel for the petitioner 
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relied on Seg hu Buchiah Setty v. Income-tax Officer Kolar Gircle!, where the learned Judges 
relied upon Metropolitan Structural Works Lid. v. Union of India?, It is not 
necessary for us.to express our dissent from the view taken by the learned Judges of 
the Mysore High Court in Seghu Buchiah Setty v. Income-tax Officer, Kolar Circle}. We 
shall permit ourselves to point out that neither George v. Income-tax Officer®, nor 
Ladhuram Taparia v..D. K. Ghosh*, where the learned Judges of the Calcutta High 
Court explained the scope of their earlier decision in Metropolitan Structural Works 
Lid. v. Union of India? appears to have been brought to the notice of the learned 
Judges of the Mysore High Court. 


We have held that the order of assessment for 1946-47 was without jurisdiction. 
On that ground by itself the petitioner would be entitled to a writ of prohibition to 
restrain the recovery of any portion of the tax assessed for 1946-47. Where the 
recovery is impossible we cannotsee any objection to the order of assessment itself being 
set aside by the issue of a writ of certiorari, despite what we have referred to earlier 
that a writ of certiorari is a discretionary relief. As has been repeatedly pointed out 
a writ of prohibition will lie when the proceedings are to any extent pending ; and 
a writ of certiorari will lie for quashing the proceedings after they have terminated in 
a final decision—See the observation Venkatarama Ayyar, J. in Hari Voshnu v. 
Ahmad Ishague®. In this case as the petitioner is entitled to a writ of prohibition with 
refergnce to the tax assessed for 1946-47, we have decided to exercise our discretion 
in favour of granting a writ of certiorari as well. 


We have upheld the validity of the assessment for the other two years 1945-46 
-and 1947-48. The rule nisiin W.P. Nos. 1268 and 1269 of 1960 will stand discharged 
and these petitions will be dismissed but without any order as to costs. 


The rule nisi in W.P. No. 1270 of 1960 will be confirmed and a writ of certiorari 
will issue to set aside the order of assessment passed by the Income-tax Officer for 
the assessment year 1946-47 and the subsequent orders of’the appellate authorities. 


A writ of prohibition will issue in W.P. No 1o11 of 1958 to restrain further 
proceedings under the Revenue Recovery Act on the basis, that all proceedings 
taken subseuquent to the notification in the District Gazette on 18th October, 1958, 
‘were in excess of the jurisdiction conferred on the revenue authorities by the Revenue 
Recovery Act. 
` Since neither side has wholly succeeded we direct that the parties bear their 
respective costs. 


Before we completed the judgment , learned counsel for the Department brought 
to our notice the fact that the applications filed by the petitioner-assessee under sec- 
tion 66 (2) of the Act—T.C. Ps. 12, 13 and 14 of 1960, were disposed of on 28th 
November, 1960, itself. In those cases the Court refused to direct a reference on the 

uestion whether the assessments in any of the years was barred by limitation. This 
ture , however, as we stated earlier in the judgment that proceedings under section 

46 (2) of the Act were still pending would in no way affect the reasoning in our 
judgment and our conclusions. ‘ 7 
‘ W. P. Nos. 1268 and 1269 of 
1960, diimissed. 

W. P.-Nos. 1011 of 1958 and 
1270 of 1960, allowed. 





PRN. K 

I. {1960 38 LT.R. 204. 4. Seen 33 I.T.R. 407. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 


Muniammal and others .. Petitioners* 
U. 
Thulakkana Naicker and another .. Respondents. 
Execution—Reivval—Prinaple o ee ae by decree-holder purchaser for delivery 
of possession—Dismissal on ground of obstruction to delivery and injunction in suit by obstructors—TIf “final order 


on merits ”?—Subsequent application for delivery after 30 dass Whether revival of prior one or fresh application: 
—Limitation Act (IX of 1908), Ariscle 167—Applicability. 


The principle of revival of an earlier execution petition can have no application where the prior 


application was dismissed for the default of the decree-holder but the principle of revival would apply- 


where the earlier application was dismissed not owing to the default of the decree-holder but on account 
of circumstances over which he had no control. 


Where an application for delivery of possession by a decree-holder purchaser is dismissed for no- 
default of the decree-holder but on account of obstruction to delivery and an injunction order passed . 
in a suit filed by the obstructors in a suit against the decree-holder, a subsequent application by him 
has to be regarded as an application for revival of the earlier application and the dismissal of the 
earlier application cannot be held to be a final order so as to p. due a subsequent application made- 
beyond thirty days after the obsttruction. 


Abdul Azim Sahib v. Chokkan Chettiar, (1935) 69 M.L.J. 821 (F.B.) ; Sundaramma v. Abdul Khadar,- 
(1932) 64 M.L.J. 664 (F.B.), distinguished. o 
Kotayya v. Narayana, (1943) 2 M.L.J. 450, relied on. 


Petition under section 115 of Act (V of 1908), praying the High Court to revise- 
the Order of the City Civil Court, Madras (Second Assistant Judge) dated grd. 
March, 1960 and made in E.P. No. 137 of 1960 in O.S. No. 2350 of 1957. 


S. Sitarama Ayyar, for Petitioners. 
K. Shanmugham, for , Respondents. 


The Court delivered the following 


Jupoment.—The petitioners were the obstructors, against whom an order has- 
been made by the Second Assistant Judge for removal of the obstruction. It 
would appear that, originally E.P. No. 543 of 1959 was filed for delivery of possession. 
‘Obstruction was caused by these petitioners, and E.A. No. 1639 of 1959 was filed for- 
the removal of the obstruction. This application was made on 24th August, 1959.. 
In the meantime, however, these obstructors had apparently filed a suit, O.S. No 

2408 of 1959 for a declaration of their title to the property and for an injunction: 
restraining ihe decree-holder from executing the order for delivery that he had 
obtained in E.A. No. 1639 of 1959 referred to above. It is stated, though it is not 
borne out by the records, that an order of interim injunction was made towards the- 
end of August, 1959. That order appears to have been finally vacated only on 
23rd December, 1959, when the suit filed by the obstructors was itself dismissed. 
In the meantime, however, E.P. No. 543 of 1959, which was the execution petition 


for delivery of the properties filed by the decree-holder, had been dismissed on 
toth November, 1959. 


Subsequently, the decree-holder filed a fresh execution petition No. 137 of 
1960, seeking delivery of possession after removal of the obstruction. This was 
resisted by the obstructors on the ground that this application had been made- 
more than 30 days after the obstruction, and that, further E.P. No. 543 of 1959: 
itself having been dismissed, the present petition was not maintainable. "The: 
learned Second Assistant Judge examined the question’ and came to the conclusion 
that, because of the injunction order that had been issued against the decree- 
holder, he had been prevented from taking steps within the period of 30 days and 
that there was no question of the prior execution application having been dismissed. 
Though it is not quite clear, the learned Second Assistant Judge seems to have- 


* C.R.P. No. 744 of 1960. (sth V Z 25th ae p 
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‘taken the view that the previous petition was still pending and E.P. No. 137 of 
1960 was not a fresh execution petition, but was a continuation of the prior petition, 
‘which must be deemed to be pending. He accordingly directed delivery of 
possession after removal of the obstruction. It is against this order that the 
‘present revision petition has been filed. 


The same contentions have been pressed before me. From what I have stated 
earlier, it is quite clear that on the obstruction caused by the petitioner to delivery 
in E.P. No. 543 of 1959, an application (E.A. No. 1693 of 1959) for removal of 
‘obstruction was in fact filed within 30 days. Learned counsel for the petitioners , 
however, urged that, whatever the reasons might be E.P. No. 543 of 1959 was it- 
self dismissed for default. He, no doubt, concedes that, on the date on which that 
‘petition was dismissed, the interim injunction that had been granted by the Court 
against the decree-holder was operative and that the decree-holder could not take 
any steps in proceeding with the application that he had made. Nevertheless, 
according to him, since the fact that an interim injunction was in force against the 
-decree-holder was not brought to the notice of the Court, the order of the Court 
‘dismissing the petition for “default was final, and that would mean that the execu- 
tion application for the removal of obstruction also stood dismissed. The question 
is wheres this view is correct. 


Reliance has been placed upon certain observations in Sundaramma v. Abdul 
Khadar’, There it was laid that the principle of revival of an earlier execution 
petition could not apply as the prior application was dismissed for the default of 
the decree-holder and the revival thereby would apply only if the earlier petition 
was dismissed, not owing to the default of the decree-holder, but to other causes 
over which the decree-holder had no control and which had since been removed. 
“That was a case where, pending certain execution proceedings on foot of a mortgage 
decree the mortgage itself was found to be invalid and not binding in another suit, 
Notwithstanding such a finding in another suit, there was,no doubt that the decree 
on foot of the mortgage was not immediately affected. Nevertheless, the decree- 
holder did not take the necessary steps for proceeding with this execution petition 
and his petition was dismissed for default. The learned Judge (Sundaram 
‘Chetty, ani in dealing with this point, observed : (page 61 3) f 

“Tt may be contended with some show of reason that, even in the absence of an injunction res- 
training the sale of the properties in execution of the mortgage decree. . . . . . the decla- 
ration of the invalidity of that mortgage would be an obstacle to pursue the execution of the mortgage 
‘decree by secking to sell the mortgaged properties. Iam not, however, dealing with that point.” 

It is obvious that the mere fact that some cloud had been cast on that mo 

and its validity in another suit, would not have affected the executability re 
decree which had been obtained on the mortgage. Apparently, the decree-holder 
thought that it might, and that is why he did not proceed further with the execu- 
tion of the mortgage decree and allowed his execution application to be dismissed 
for default. The fact that the decree-holder had not been restrained in any manner 
from proceeding with his execution application was commented upon as definitely 
establishing that the dismissal of the execution petition was for deault of the decree- 
holder. Learned counsel refers to the decision in Abdul Azim Sahib v. Chokkan 
Chettiar,?, where Ramesam, J., observed that, where an application is made for the 
removal of obstruction more than 30 days after the date of obstruction, such a peti- 
tion was barred by limitation, and as against the obstructor in such a case, the decree- 
holder’s remedy is only by way of regular suit. This decision would be relevant if 
it is held that a second execution petition for obtaining possession after removal of 
obstruction would not lie. But, if such a petition would lie, then, the applicability 
of the above decision is somewhat doubtful. As I have pointed out, in this case, 
an application for the removal of obstruction was in fact filed within the time sti- 
pulated by law. The only question that arises here is whether that petition was 
disposed of properly, so that the same relief could not be asked by way of another 
petition. 


1. (1932) 64 M.L.J. 664: LL.R. 56 Mad. 2. (1935) 69 M.L.J. 821 (F.B.). 
490 (F.B.). 
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In Kotayya v. Narayana!, Horwill, J. held that if there was a default in the pro- 
secution of an application for delivery on account of some fault on the part of the 
auction purchaser, then, the dismissal of the application is a final order and definitely 
disposes of his application. If, however, the petition had been closed and there had 
been no default by the auction-purchaser, then, the petition for delivery must be 
deemed to be pending. The learned Judge referred to earlier cases on the point 
and came to the conclusion that whether or not there was a default on the part of 
the decree-holder was the matter upon which would defend the finality or otherwise 
of the order made upon the execution petition. The learned Judge also pointed 
that a decree-holder is not bound to apply for removal of obstruction and may put 
in a fresh application for delivery. On the authority of this decision, even assum- 
ing that the earlier execution petition was dismissed, it does not appear to be in- 
competent for the decree-holder to apply afresh in E.P. No. 137 of 1960 for delivery 
free of obstruction. 


As I have pointed out, there was an injunction order against the decree-holder, 
and, on the date on which the execution petition was dismissed, that injunction was 
operative. It was not by reason of any default on the part of the decree-holder 
that the petition can be said to have been dismissed. Factually, there was no 
default on his párt. The mere circumstance that the existence of the interim in- 
junction was not brought to the notice of the Court which passed the order cannot 
negative the fact that there was such an injunction order operative against the 
decree-holder. In that view, I would hold that the order of dismissal of E.P. No. 
543 and E.A. No. 1639 of 1959 was not based upon any default on the part of the 
decree-holder, and that E.P. No. 137 of 1960 can be regarded as an application for 
revival of those execution proceedings. That, I feel, is the proper conclusion to 
be reached on a consideration of the facts in this case and on the basis of the 
decisions I have referred to. The petition is accordingly dismissed with costs. 

Time for delivery : Two months. 

P.R.N. ———— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SRINIVASAN. 
R. Ganapathi Pillai .. Petitioner* 
v. 

P.A. Irudayasamy Nadar .. Respondent. 

Contract Act (IX of 1872), section 70—Claim for compensation on Quantum meruit for work done— 
‘Basis of —Express pleading—If necessary. 

Relief under section 70 of the Contract Act can be given even if the party seeking the relief has 
based his claim on an express agreement in that regard and has failed to establish the same. ‘The 
basis of the statutory relief is that where a party to a contract has rendered service to another, not 


intending to do so gratuitiously and the other person had obtained some benefit, the former is entitled 
to compensation for the value of the services rendered by him. : 


Sathiavel Pillai v. Sivaswami Pillai, A.I.R. 1933 Mad. 344 and Ratanlal Hiralal v. Chandradutt, A.I.Ro 
1951 Nag. 491, doubted. 
Subramanyam v. Thayappa, (1961) 2 S.C.J. 191, referred to. 

Petition under section 25 of Act (IX of 1887) praying the High Court to revise 
the Decree of the Court of the Subordinate Judge of Thanjavur, dated 25th April, 
1959 and passed in S.C.S. No. 150 of 1958. 

T.R. Srinivasan, for Petitioner. : i 

G. Ramasami and S.M. Subramanyam, for Respondent. 


The Court delivered the following 

UDGMENT :—The petitioner is the plaintiff. He sued to recover an amount 

which he claimed was due to him in respect of certain constructions which he had 

ener 
UREN hades 1. (1943) 2 M.L.J. 450. seas ve 
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put up on the premises leased to him by the defendant-respondent. The premises 
ig a mill and it is not denied by the defendant that he had agreed to put up certain 
additional constructions thereon. Subsequently, however, the plaintiff was per- 
mitted by the defendant to put up the constructions at his own expense on the 
promise that he would be reimbursed therefor. When finally that amount was not 
so paid, the plaintiff brought the matter to the Court. In the plaint, he specifically 
pleaded an agreement whereunder the defendant had agreed to pay the value of 
these structures. The learned Subordinante Judge, while he found against the 
contention of the defendant that it was he himself who had put up these contructions, 
came to the conclusion that the plaintiff had failed to prove the specific agreement 
set up by him, and that agreement failing, he proceeded to dismiss the suit. It is: 
against that Judgment that the present revision petition has been filed. 


On the factum of who put up the additional structures, I have no doubt what- 
soever that the learned Subordinate Judge came to the correct conclusion that it was 
the plaintiff who expended the moneys therefor and put up these constructions. It is 
not necessary to examine whether the alleged oral agreement specifically relied upon 
by the plaintiff, whereunder, according to him, the defendant had agreed to reim- 
burse him for the expenses incurred in this connection has been established. It seems 
to me that having regard to all the circumstances of the case, that version is most likely 
to be true. I may, however, refer to certain features which have been relied upon 
on behalf of the respondent to suggest that this promise of reimbrusement is not sub- 
stantiated. It is seen that the agreement to lease the premises was entered into on 
gth March, 1958 and in pursuance of this agreement an advance of Rs. 500 was paid 
by the plaintiff to the defendant. It also appears that subsequently on 11th June, 
1958, the balance of the advance of Rs. 1,500 was paid. Sometime later, a cheque 
for Rs. 60 and odd was sent by the plaintiff to the defendant towards for 
the purchase of stamps. Learned counsel for the respondent points out that if the 
version about the agreement to reimburse the plaintiff is true, here were at least two 
occasions on which the plaintiff could have set-off his claim of Rs. 700 against the 
amounts which he subsequently paid to the defendant. On the other side, it is 
contended that by 11th June, 1958, when the balance of the advance was so paid, 
the work had not been completed and therefore there was no proper occasion to make 
the necessary adjustment. The subsequent payment of Rs. 60. 97 nP. which was 
intended to meet the expenses for the purchase of stamps, could not be taken advan- 
tage of for the adjustment of such a large sum of Rs. 700. These arguments, there- 
fore on the part of the respondent do not affect the conclusion which the learned 


uel Judge reached on the question of the genuineness of the oral agreement 
pleaded. 


Even assuming that the oral evidence was not deemed to be satisfactory, the 
plaintiff's claim appears to have been based on another ground, that is, under sec- 
tion 70 of the Constract Act. According to the learned counsel for the petitioner- 
plaintiff, here is a case where the parties had agreed that certain additions to the 
lease premises were necessary. The defendant-lessor agreed to put up these construc- 
tions, though later-he was unable to spare the time or the money necessary for the 
purpose. In order to effectuate the lease transaction itself, these additional construc- 
tions were necessary, and if the plaintff put up these constructions, the benefit of 
which would subsequently accrue to the defendant, the owner of the premises, here 
is clearly a case where the plaintiff is entitled to be reimbursed as these constructions 
were not put up gratuitiously by him. All the conditions necessary to attract sec- 
tion 70 of the Contract Act would appear to exist in this case. On the other hand, 
however, it is argued for the respondent that unless the plaintiff comes to Court and 
pleads specifically that he 1s entitled to the relief under section 70 of the Contract Act, _ 
he- cannot be granted a decree. Several cases have been cited, but one of the im- 
portant cases which clearly sets out what the necessary conditions are which attract 
the application of section 70 is reported in Nalini Ranjan Guha v. Union of India}, 
where it is laid down that the antecedent request pursuant to which the work wes 


a a $ Pak oth 1. (1954) 93 Cal.L.J. 373. 
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done forms no part of the cause of action under section 70 of the Indian Contract Act; 
that is to say, that it does not even appear to be necessary that there should be a 
request proceeding from one party to the other before the work was ever undertaken 
or done to enableresort to section 70 of the Contract Act. This would meet the 
argument that the plaintiff had failed to establish the oral agreement with regard 
to the reimbursement demanded. 

Sathiavel Pillai v. Sivasami Pillai, has been relied upon. This case also laid 
down that where the suit was laid on the basis of an alleged contract and the 
contract was not proved, the Court has no jurisdiction to grant the relief on the 
principle of quantum meruit, unless it has been asked for alternatively. In another 
case Ratanlal Hiralal v. Chandradutt®, a principle somewhat similar has been laid down 
to the effect that if an express agreement has been pleaded.and that fails, relief cannot 
be granted on the basis of an implied agreement which has not been pleaded. These 
cases have been relied upon by the respondent for the argument that unless the 
plaint specifically bases its claim to relief under section 70 of the Indian Contract 
Act, the Court should not grant that relief. 


While, no doubt, these decisions do appear to support such a view, a recent 
decision of the Supreme Court in Subramanyam v. Thayappa*®, would suggest that the 
reasoning underlying the above decisions cannot any longer be regarded as appli- 
cable to this class of cases. In this case, their Lordships say : _ 

“ If a party to a contract has rendered service to the other not intending to do so gratuituously 
cand the other person has obtained some benefit, the former is entitled to compensation for the value 
‘of the services rendered by him. Evidently, the respondent made additional constructions to the 
building and they were not done gratuituously. He was therefore entitled to receive compensation 
for the work done which was not covered by the agreement. The respondent claimed. under an oral 
agreement compensation at prevailing market rates for work done by him ; even if he had failed to 
prove an express agreement in that , the Court may still awatd him compensation under section 
“yo of the Contract Act. By awarding a decree for compensation under the Statute and pot under, 
the oral contract pleaded, there was in the circumstances of this case no substantial departure from the 


claim made by the respondent.” 
It seems to me that the facts of the present case appear to be almost on all fours with 
those of the decision, in so far as they can be gathered from the Short Notes of that 
case®, In addition, it may also be pointed out that though cryptically worded, there 
is at least one sentence in the plaint which would suggest that relief under section 
40 of the Contract Act was also prayed for. 

In the result, the Judgment and Decree of the lower Court are set aside. 
‘The suit will stand decreed with costs throughout. 

R.M. — Petition allowed and suit decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 


Swami Nellaippar Sri Kanthimathi Amman Devasthanam, 
Tirunelveli, through its Executive Officer e. Appellant* 


v. 
Sri Navaneethakrishnaswami Temple, Veerakeralampudur, 
through its Receiver and Trustee Sri N.H.M. Pandian es Respondent. 


Madras Hindu Religious Endowments Act (II of 1957), section 57 and Madras Hindu Religious and Charia 

table Endowments Act (XIX of 1951), sections 58, 62 and 103—Executivs officer under scheme framed for a 

temple by Commissioner—Loan raised with sanction of Board—Power to keep alive by part payment or 

dcknowledgment—If abrogated by interim as receizer of hereditary trustee in his suit to set aside lordsr 
framing scheme—Sunt against executive officer for recovery of loan—If property laid. 

The order of the Commissioner framing a scheme for a temple and appointing an Executive Officer 

under section 57 of Madras Act (II of 1927) will be deemed by virtue of section 103 of Madras Act 





1. ALR. 1933 Mad. 344. g. (1961) 1 M.L.J. N.R.G.) go since reported 
2. ALR. 1951 Nag. 431. in full in (1961) 2 S.C.J: 191. 
* S.A. No. 415 of 1959. ' and December, 1960. 

(11th Agrahavana, 1882, .) 


dI] NELLAIPPAR DEVASTHANAM V. NAVANEETHAKRISHNA TEMPLE (Srinivasan, j.). 57 Fie 


4XIX of 1951) to have been made under section 58 thereof by the appropriate authority. Section 62 
of the later Act gives a right of suit to the i a party just as section 57 (7) of the 1927 Act em- 
owered the hereditary trustee to file a suit for setting aside the order framing the scheme. Section 
$z of the 1951 Act prohibits any stay of the order of the Commissioner framing the scheme till the 
disposal of he suit. What the Act aims at is to postpone whatever relief the Court is called upon 
-to grant to the stage of final determination of the suit. The civil Court’s power under Order 40}" 
Civil Procedure Code, has to yield to the statutory prohibition contained in Act XIX of 1951. 
interim appointment as receiver of the hereditary trustee in bis suit to set aside the order framing the 
‘scheme, with nothing more, cannot operate as stay of any portion of the scheme. Such receiver did 
not derive any authority to interfere with the Executive *s management or powers and duties. 
Where the Board as the proper authority had authorised the Executive Officer obtaining a loan, 
tthe Executive Officer empowered to receive money due to the temple and make disbursements could 
make a‘part payment in dicharge of the loan incurred to prevent its becoming barred by limitation. 
A suit against the Executive Officer for recovery of the loan ii proper ra although at a later 
t 


stage the hereditary trustee is brought on record. It cannot be said suit must be deemed to 
have been filed only when the hereditary trustee was brought on record. 


Appeal against the Decree of the District Court, Tirunelveli, in Appeal Suit No. 
88 of 1958, preferred against the Decree of the Court of the District Munsif of 
‘Tirunelveli in Original Suit No. 36 of 1957. 

B. V. Viswanatha Iyer and R. G. Rajan, for Appellant. 

M. Natesan and N. ' Ramachandran, for Respondent. 

Whe Court delivered the following ‘ 


Jupement.—The appellant, Sri Nellaippar Devasthanam, Tirunelveli, sued 
plaintiff to recover an amount due on a promissory note executed by the then Execu- 
tive Officer of the defendant-Devasthanam under the following circumstances. The 
Zamindar of Uthumalai was and perhaps is the hereditary trustee of the defendant- 
Devasthanam. The Hindu Religious Endowments Board took action under sec- 
tion 57 of Madras Act (II of 1927) and framed a scheme of administration for the 
defendant temple. Apparently, one of the charges agains» the hereditary trustee was 
that he had misappropriated a sum of nearly Rs. 80,000 belonging to the temple funds. 
Under this scheme, an Executive Officer was appointed and certain powers were con- 
ferred upon him and certain duties imposed upon him. With the sanction of the 
Hindu Religious Endowments Board, the Executive Officer of the defendant-temple 
borrowed a sum of Rs. 2,500 from the plaintiff-temple, which temple had also been 
authorised by the Board to advance the loan, for the purposes of launching a suit 
against the hereditary trustee to recover the moneys misappropriated by him. The 
hereditary trustee filed a suit O.S. No. 10 of 1950, District Court, Tirunelveli, under 
sub-section (7) of section 57 of 1927 Act to have the order of the Board settling a 
scheme for the defendant-temple set aside. In this suit, the Sub-Court, to whom the 
suit was transferred and where it was numbered O.S. No. 133 of 1951, made an 
order on 17th November, 1953, appointing the hereditary trustee! as the ieceiver. 
The suit, however, was not disposed of till 1956 by the Sub-Court. The Sub-Court 
- effected certain modifications in the scheme and an ap from the decision of the 

Sub-Court is still pending on the file of this Court. It, however, appears that the 
. High Court ordered. the continuance of the hereditary trustee as receiver till the 
‘disposal of the appeal. 


In the course of the administration of the temple, the Executive Officer paid a 
sum of Re. 1 towards the suit promissory note debe on 27th January, 1954. The 

‘ suit was filed within three years of the date of this payment, this payment being 
relied upon to extend the period of limitation. 5 


Notwithstanding the appointment of the hereditary trustee as receiver, the suit 

‘was laid by the plaintifftemple against the defendant-temple represented by itg 
. Executive Officer. The hereditary trustee intervened and contended that in view of 
his appointment as receiver, he was entitled to represent the temple and that the-suit 
.as laid could not be maintained. The receiver was allowed to come on, record, 
u His contentions were that the Executive Officer was not competent to borrow the 
„amount and had no authority for such borrowing. Nor, according to him, was the 


73 
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plaintiff itself competent to lend the money. He attacked also the competency of the 
Executive Officer to make any payment towards the suit promissory note and keep it 
alive. The further contention was that the suit as laid against the defendant-temple, ` 

, represented by its Executive Officer was not validly laid and that it was only on the 
‘date when the hereditary trustee was allowed to come on record as representing 
the temple that the suit should be deemed to have been properly laid, which date, 
according to him, was beyond threc years from the date of the endorsement of pay- 
ment of Re. 1 extending the limitation. - 


On the issues that were framed, the learned District Munsif of Tirunelveli 
held: against these contentions and decreed the suit. On appeal, however, the 
learned District Judge of Tirunelveli, while holding that the suit promissory note 
was true, valid and binding on the defendant, held that the appointment of the 
receiver virtually abrogated the appointment of the Executive Officer under the 
scheme, and that, therefore, the Executive Officer had no longer any authority to 
acknowledge the debt. Even apart from that, the learned District Judge felt that 
the Executive Officer should have had specific authority from the Board for so 
acknowledging the liability. On this ground, he held that the suit was not in time. 
He further held that the date on which the receiver was impleaded, that is, 16th 
October, 1957, being more than three years after the date on which the debt was 
acknowledged, the suit was barred by limitation. Accordingly, the suit was 
dismissed. ° 

1 The plaintiff-temple_appeals, ' 

The points that arise for consideration are clear from the above. They are, 
whether notwithstanding the appointment of the hereditary trustee as receiver,’ 
the Executive Officer of the defendant-temple could validly acknowledge the debt, 
and whether the suit as laid against the defendant-temple, represented by its Execu- 
tive Officer, was properly instituted. 


The learned District Judge appears to have thought that the appointment of 
receiver by Court in effect removed the Executive Officer appointed under the 
scheme from his office. That was principally the ground upon which he came to. 
the-conclusion that the Executive Officer could not acknowledge the liability on 
27th January, 1954 and could not also properly represent the temple in the suit. 
It seems to me that this view cannot be supported either by the provisions of the 
Act or on the basis of decided authority. Under section 57 (7) of the Act (II of 


1927), 
“ the trustee or any person having interest may within six months of the date of such publi-- 
cation institute a suit in the Court to modify or set aside such_order.” 


This provision-enables the trustee to question the propriety of the framing a scheme 
of administration for the temple. It is common ground that in the present case, 
a scheme was framed on 4th March, 1950, and the suit was filed by the hereditary 
trustee under the provisions of this section. The Hindu ae bites Endowments 
Act of 1927 was repealed and replaced by Madras Act (XIX of 1951). Section 58 
of this Act empowers the Deputy Commissioner to frame schemes for the proper 
administration of religious institutions. Under section 103 of this Act, a scheme 
settled under 1927 Act shall in so far as it is not inconsistent with this Act be deemed. 
to have been made by the appropriate authority under the corresponding provisions 
ofthe 1951 Act. An aggrieved party is given a right of suit and under section 62 
(1), a suit to set aside a scheme framed under section 58 of the new Act is competent. 
It has been pointed out that under section 10g of the new Act, a scheme framed 
under section 57 of the old Act is deemed to be a scheme framed under section 58 
of the new Act. Section 62 of the new Act contains an important provision relat- - 
ing to the power of the Court in which a suit is laid to set aside or modify a scheme. 
This provision is in these terms : 

“ And the Court may modify or cancel such order, but it shall have no power to stay the Commis- 
sioner’s order pending the disposal of the suit.” ’ 
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In plain words, therefore, this section places a restraint upon the powers of the 
Court and it states that till the final disposal of the suit, the order of the Commis- 
sioner framing the scheme shall not be stayed. The question is whether in the light 
of this specific prohibition the appointment of the hereditary trustee as receiver has 
any effect upon the administration of the temple by the Executive Officer appointed. 
under the scheme. 


The learned District Judge observed : 


" In this case, what the Court has done is not to stay any order but to appoint altogether a different 
person and that too after hearing both sides,” 
If what the learned District Judge means is that the Court shall not pass an order 
to the effect that the order framing the scheme is stayed or the operation of the 
scheme is stayed, but that in other respects, the Court is competent to make some 
order in variation of the terms of the scheme, I am unable to agree. The expres- 
sion “‘ shall have no power to stay the Commissioner’s order ” is compendious and 
what the Act aims at is to postpone whatever relief the Court is called upon to 
grant to the stage of final determination of the suit. The dominant intention 
behind this provision is that when a competent authority has in the interests of the 
administration of the religious institution taken certain steps in the framing of a 
scheme and provided for the management of the institution in a particular manner, 
while the aggrieved party is no doubt competent to approach the Court and ques- 
tior the validity of the order or the propricty of the provisions of the scheme, 
the Court is prevented from, in a manner of speaking, pre-judging the issue and 
making any interim order varying the provisions for the management of the institu- 
tion. It is true that under Order 40 of the Code of Civil Procedure, the Court 
has unquestioned powers for the appointment of a receiver in a stated set of circums 
stances, But it has nevertheless to yield to a statutory prohibition of the nature 
contained in Act (XIX of 1951). It seems to me therefore that the mere fact of the 


appointment of the hereditary trustee as receiver, with mthing more, cannot be in-- 


ferred as having the effect of sta the operation of any portion of the scheme. 
It appears that in this case thou i the Executive Officer was in fact appointed, he 
was not able to take possession of the temple itself. In so far as the possession of the 
temple is concerned, which apparently remained all along with the hereditary 
trustee, the order appointing him as receiver might no doubt have been effective. 
But when the Court did not specifically deal with any of the other clauses of the 
scheme whereunder the Executive Officer had been conferred powers of manage- 
ment, the receiver did not derive any authority from the Court’s order appointing 
him as such to interefere with the Executive Officer’s management of the institu- 
tion. . 


The decision in Muthuswami Gurukkal v. Ayyaswami Thepar,1, dealt with an 
analogous case where the ban imposed by section 62 (1) of Act (XTX of 1951) came 
to be considered. The decision was that the Court had jurisdiction to grant the 
relief of interim injunction and that its jurisdiction was not barred by reason of sec- 
tion 62 (1) of the Act. The learned Judges observed : 


“ If the ordinary jurisdiction of the civil Court is to be ousted, it must be by the express worda 
or by n intendment of the statutory provision on which reliance is placed. The ban imposed 
by section 62 h) can be applied only to the extent warranted by the lan co that statutory provi- 
sion. The rest of the jurisdiction of the civil Court, that for instance r tefd by rules 1 and 2 of 
Order 39, will remain mtact. It is neither desirable nor even possible to devise a formula of universal 
application to define the precise scope of the ban im by section 62 (1) of Act (XIX of 1951). We 
can concern ourselves in these appeals only with the question whether the reliefs asked for by the 
plaintiffs-appellants fell within the mischief of the statutory ban imposed by section 62 (1).” 


In that case, the relief that had been asked before the Deputy Commissioner was’ 


a declaratory one that certain persons were the hereditary trustees of the temple, 
That relief was refused and the suit was to establish that right and to set aside the 
order’ of the Deputy Commissioner. In so far as that order of the Deputy Com- 
missioner was concerned, it related only to a question of status of the parties, whe- 


1. (1958) 1 M.L.J. 256 : LL.R. (1958) Mad. 703. 
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ther they were hereditary trustees or not. Obviously, in such a suit no question 
of possession of the lands was ever before the Deputy Commissioner and the order 
of the Deputy Commissioner had no relation to such possession of the lands. In 
the, suit that was laid by the persons claiming to be hereditary trustees, the relief 
that was asked for was an injunction restraining the other persons from interfering 
with the possession of lands. It was in this context and confining themselves to 
these facts that the learned Judges who decided the above case proceeded to obsrve : 
“ What the appellants now seek is that their possession of the temple lands should not be inter- 
fered with by the trustees, defendants 1 to & till the disposal of the suits. The grant of such a relief 
will not amount to stay of the operation of the Commissioner’s order till the disposal of the suits within 
the meaning of section 62 (1). ‘There was no direction of the Deputy Commissioner in his order which 
related to lands or of any of the other p ies of the temples. There could not have been such 
a direction in proceedings under section 57 b) of the Act. The order of the Deputy Commissioner 
‘would be left intact even if the restricted interim relief now asked for by the appellants is granted.” 
It is clear from the above facts that the grant of a temporary injunction that was 
asked for in that suit had no effect upon the Deputy Commissioner’s order which had 
been made under section 57 (b) of the Act and accordingly the restraint imposed. 
upon the Court by section 62 (1) of the Act was not attracted. This decision is 
not an authority for the proposition that the mere fact that the hereditary trustee 
-was appointed as receiver overruled the provisions of the scheme to such an extent 
that the appointment to the Executive Officer under that scheme became null and 
void. It follows that the competency of the Executive Officer remained unaffected 
by the appointment of the receiver and he could take such steps in relation to the 
administration of the temple as contemplated under the scheme in so far as they 
did not interfere with the receiver appointed by Court. 


Though several contentions were raised about the lack of sanction for the loan, 
it is clear from the records that the Hindu Religious Endowments Board as the pro- 
per authority, authorised the Executive Officer of the defendant-temple to obtain 
this loan. It also authoriged the plaintiff-temple to advance the loan. This con- 
tention that the loan was not incurred on proper authority was virtually abandoned. 
during the course of the hearing. It was however alleged that even under the terms 
of the scheme the Executive Officer had no authority to acknowledge the liability 
on 27th January, 1954 by the payment of Re. 1. 


I am not satisfied that the learned District Judge was right in concluding that the 
Executive Officer had no such authority. It seems to me that where the loan had 
been obtained and the liability had been incurred under proper sanction and fur- 
ther when the Executive Officer under the provisions of the scheme was competent 
to receive the moneys due to the temple, make disbursements on behalf of the tem- 
ple and be in custody of all the properties of the temple it is straining the language 
to say that in making. the payment in partial discharge of the loan which had been 
validly incurred, the Executive Officer exceeded his authority. Clause 8 of the 
scheme for instance says: : 

“The funds of the temple shall be deposited in any of the banks approved under the Board’s 
bye-laws in the name of the temple, and the bank account shall be operated upon by the Executive 
‘Officer from time to time as the exigencies of the administration may require.......-- á 
“When the Board had approved of the incurring of the debt for the purposes of the 
.temple and the Executive Officer had been conferred the powers of dealing with the 
moneys belonging to the temple on behalf of the temple, it seems to follow that the 
“Executive Officer was equally competent to make payments in discharge of such 
"Bans. To hold otherwise would be utterly out of tune with the various provisions 
of the scheme prescribing the powers and duties of the Executive Officer. It is 
argued on behalf of the respondent that such a power cannot be inferred. Reliance 
has been placed upon Chidambaram Pillai v. Veerabba Chettiar, and other cases of 
Tike nature. In this case, a promissory note was executed by a person describing 
“himself merely as the executor of the estate of A, In a suit brought on the pro- 
missory note, a decree was sought against the estate. That was refused, the learned 

Daa age ees ee 
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Judge holding that only the executor and his heirs were liable and the estate of 
which he was executor cannot be made liable. Sadasiva Iyer, J., observed in 
passing that a power to manage the properties and to sell them for discharge of 
debts does not give a power to renew or acknowledge debts. In a similar manner 
in Subbakkal v. Venkata Chetti1, it was held that where a guardian appointed unde 
the Guardians and Wards Act, who was specifically enjoined to obtain the permission 
of the Court to make certain payments, made payments without the orders of the 
Court, such payments were not enough for purpose of saving limitation under sec- 
tion 1g and section 21 of the Limitation Act. It would be noticed that in both of 
these decisions there was a specific restraint placed upon the persons making the 
acknowledgment. But that is not the case here. Here, in my opinion, the terms 
of the scheme give full powers to the Executive Officer to make such payments in 
discharge of loans lawfully obtained. The view taken by the learned District Judge 
that the Executive Officer had no authority to make this acknowledgment is, in 
my opinion, incorrect. 

Nor am I impressed with the further argument advanced before me that the 
suit against the temple should be deemed to have been laid only on the date when 
the hereditary trustee was brought on record which was beyond three years from 
the date of the acknowledgment, and for that reason the suit must fail. It is clear 
that the suit was against the temple. It was represented by a person, t.e., the 
Exegutive Officer, who was competent to represent it under a specific provision in 
the scheme. Clause 7 provides that the Executive Officer shall represent the temple 
in all legal proceedings. The learned District Judge in coming to the conclusion 
that the suit should be deemed to have been instituted against the temple only on 
16th October, 1957 has not considered the effect of this clause. He seems to have 
thought that when the High Court confirmed the order of appointment of the 
hereditary trustee as receiver pending disposal of the appeal, the necessary result 
was that the Executive Officer’s power was taken away. He does not say so in 
such clear terms, but that is the underlying idea, Even tke order of the High Court 
left the Executive Officer intact. The learned Judge stated : s 

“ I do not therefore think that the Executive Officer should be brought in at this stage. The 
proper thing, therefore, would be to impose stringent conditions on the conduct and administration 
of the present receiver while allowing him to continue to function as such sae ae 
Far from interfering with the management of the institution by the Executive Officer, 
the High Court only allowed the receiver to continue to a certain extent and in so 
far as matters specified in that order were concerned. If, therefore, clause 7 of the 
scheme was not abrogated and the Executive Officer was lawfully authorised to 
represent the institution in legal proceedings, notwithstanding that he was replaced 
by the hereditary trustee at a later stage in the suit, the suit as laid was properly 
instituted. In support of this, several decisions, of which two alone need be re- 
ferred, may be mentioned. In Saraspur Manufacturing Co., ‘Lidh'v.-B.B. & C.I. Ry. 
Co.?, the suit was laid against the railway, the title of the defendant being““The Agent, 
B. B. & C. I. Railway.” The suit was dismissed on the ground that it was badly 
framed. The learned Judge held that it was only a mis-description in the title of 
the railway and that the suit was really against the railway. In Nanakchand Mukandi 
Lal v. East India Railway’, it was held that notwithstanding that the suit was directed 
against the Agent of the railway, since the plaint showed that the plaintiff’s claim 
was against the railway company as such, the suit had been properly instituted. 
These cases are not directly in point. Nevertheless, they establish the principle 
“that the suit claim could not be defeated for such technical reasons. Even apart 
from that, I have held that on the date when the suit was laid, the Executive Officer 
“properly represented the ‘institution. , 

i In the result, the judgment and decree of the District Judge are set aside and 
thosé of the learned District Munsif restored. The-appellant will be entitled to 
its costs throughout: 


K.S. - es Appeal allomed. 


1. (1992) M.W.N. 1193- g. (1925) LL.R. 6 Lah: 252. 
2. ({1gag~ I.L.R. 47 Bom. 785. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 


Present :—Mnr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
Iver. 


The Annamalais Timber Trust & Co., Chalakudi .. Applicant* 
v. : 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 42 (1) and (3)—Applicability—Extent of apportionment. 


The Tribunal rightly held that the profits of the assessee accrued wholly in Cochin where all the 
operations under that contract were carried out by the assessee, and where he was paid all that was 
due to him under that contract. Section 42 of the Income-tax Act, 1922, applies only if the profits 
are deemed to have accrued or arisen within the taxable territories and not when they actually accrued 
‘or arose within them. 


That, in the circumstances of this case the negotiation and conclusion of the contract constituted 
one of the essential trading operations of the assessee can admit ofno doubt. That is sufficient to bring 
it within the scope of section 42 (1) of the Act, and that, in its turn, in the circumstances of this case, 
attracts the application of section 42 (3) of the Act. 


In the circumstances of this case, where the contract alone is to be taken as having been concluded 
in British India, a contract which no doubt had special features the share to be attributed to that should 
not be in excess of 10 per cent. 


Anglo-French Textile Co., Ltd. v. Commissioner of Income-tax, (1954) sae 76: (1954) 1 M.L.J. (S.C) 
148; Royal Talkie Distributories, Madurai v. Commissioner of Excess Profits Tax, Case Ref. No. 36 of 1952, 
T on, 
Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench ‘B’ under section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 
1922) in R.A. Nos. 284, 285, 286 and 287 of 1953-54 (I.T.A. Nos. 1245, 2374, 2375 
and 2376 of 1952-53—Assessment years of 1944-45, 1945-46, 1946-47, and 1947-48 
respectively) on its file for decision on the following question of law, viz.:— 


“ Whether, on the facts and ig the circumstances of the case, there is justification for the apportion- 
ment made by the Tribunal of the profits between British India and Cochin State ?” 


V. Sethuraman and S. Padmanabhan, for Applicant. 

C. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan 
for Respondent. 

The Judgment of the Court was delivered by 

Rajagopalan, F.—The question referred to this Court under section 66 (2) of 
the Income-tax Act was: 


“ Whether on the facts and in the circumstances of the case, there is justification for the apportion- 
ment made by the Tribunal of the profits{between British India and Cochin State ?” 
The findings of.the Tribunal, with reference to which we have to answer this 
question, lie within a comparatively brief compass : 
(1) it was within British India that the assessee entered into the contract with 
the Government of India ; 


(2) all the other trading operations of the assessee in all the relevant years 
were undertaken only within Cochin State; and 


(3) all the profits were realised and received by the assessee in Cochin State, 
that is, outside British India. 


The Tribunal held that, though the profits of the contract business actually 
accrued to the assessee wholly outside British India, the provisions of section 42 of 


the Act applied, and that the assessee was liable to be taxed on 50 per cent. of his 
share of the profits of that contract. 


Annexure A to the Statement of the Case was taken as evidence of the contract 
which the assessee entered into with the Government of India. The learned counsel 





* Referred Case No. 5r of 1955. l - 24th February, 1960. 
(15th Phalguna, 1881, sabe), 
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for the assessee urgéd that the finding of the Tribunal, that the assessee and the 
Government of India entered into that contract at Delhi, was erroneous as Annexure A 
was only in the nature of a final offer from the Government which was addressed 
to the assessee at his place of business in Cochin. ‘The further contention of the.., 
learned counsel for the assessee was that, if that offer had been accepted only at 
Cochin, that would have been the place where the parties entered into the contract. 
The learned counsel relied on Rajkumar Mills, Ltd. v. Commissioner of Income-tax1, where 
the Supreme Court laid down that the question where a contract was concluded 
would be a question of law for the Court to determine in proceedings under section 
66 of the Act. Of course, if all the findings of fact were available, what should be the 
inference to be drawn from those facts would be a question of law. In this case, 
however, without a further investigation of facts we cannot reopen the question 
concluded by the finding of the Tribunal, where was the contract concluded. There- 
fore it is not wholly a question of law that the counsel for the assessee could be allowed 
to raise at this stage. The parties proceeded all along on the basis, that the con- 
tract was concluded within British India, and it is not open to the assessee to con- 
tend that the place of contract itself is a matter for investigation at this stage. Even 
in paragraph 14 of the Annexure A what the assessee was asked to do was to confirm 
the contents of that letter, which purported to set out what the parties had agreed. 
upon at Delhi. We shall therefore proceed on the basis, that the Tribunal was not 


in error when it held that the assessee had negotiated and concluded the contract 
in British India. f 


It should be taken as well-settled now that where the contract was entered into 
is really immaterial in cases of this kind to decide where the profits of the contract 
accrued or arose ; See Commissioner of Income-tax, Madras v. Anamallais Timber Trusi 
Lid.?, the principles laid down in which were followed by the Mysore High Court 
in Income-tax Commissioner v. Mysore Engineering Co.*, by the Andhra High Court in 
Rupajee Ratnachand v. Commissioner of Income-tax*, by the Nagpur High Court in Bhopal 
Textiles Lid. v. Commissioner of Income-tax*. The Tribunal rightly held that the profits 
of the assessee accrued wholly in Cochin where all the operations under that contract 
were carried out by the assessee, and where he was paid all that was due to him 
under that contract. The learned counsel for the Department referred us to the 
observations of the Supreme Court in Anglo-French Textiles Co., Lid. v. Commissioner of 
Income-tax, Madras*, where the learned Judges explained the scope of their earlier 
decision in Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai & Co.7, that the 
need for apportionment of profits might arise independent of section 42.. Whether, if 
the profits accrued or arose within British India, which constituted the taxable 
territories, those profits should be apportioned independent of section 42 of the Act 
does not arise for consideration in this case. Section 42 of the Act, it should be 
taken as well-settled now, applies only if the profits are deemed to have accrued or 
arisen within the taxable territories, and not when they actually accrued or arose 
within them. * 

So the real question for determination is, whether section 42 (1) of the Aci 
applies. If it does, there has to be an apportionment under section 42 (3). 


The learned counsel for the assessee referred to the observation of the Supreme 
Court in Anglo-French Textiles Co., Ltd. v. Commissioner of Income-tax® : 

“e o e.e e. we wish to point out that it is not every business activity of a manufacture? 
that comes within the expression ‘ operation °’ to which the provisions of section 42 (3) are attracteds; 
Those provisions have no application unless according to known and accepted business notions 
and usages the icular activity is regarded as a well-defined business operation. Activities which 
are not well-defined, or are of a casual or isolated character would not ordinarily fall within the ambit 
of this rule. Distribution of profits on different business operations or activities ought only to be made 
for sufficient and cogent reasons. . . 2...” 





1. ALR. 1955 S.C. 628 : (1955) 28 LTR. 184. $ (z956) 29 LTR. 171. iil 

2. (1950) 18 I.T.R. ggg. . (1954) S.G.J. is : (1954)71 M.L.J. 146: 

3. ALR. 1953 Mys. 73. (1954) 25 I.T.R. 27 (S.C.). 

4- (1955) AnW.R. 145: (1955) 28 I.T.R. 7- (1950) S.G.J. 374: (1950) S.C.R. 395: 
282. (1950) 18 J.T.R. 472. ó 
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The learned Judges, however, added that the observations made in that judgment 
were limited to the facts and circumstances of that case. Even applying that test, 
it should be obvious that negotiating and concluding the contract in question in 
this case was one of the trading operations of the assessee. We shall advert a little 
later to the special features of that contract. In the oft-quoted passage in 
Commissioner of Income-tax, Bombay v. Chunilal B. Metha1, their Lordships of the 
Privy Council observed : 

“ Their Lordships are not laying down any rule of general application to all classes of foreign 
transactions, or even with respect to the sale of goods. To do so would be nearly impossible and 
wholly unwise—to use the language of Lord Esher in Erichsen v, Last*, They are not saying that the 
place of formation of the contract prevails against everything else. In some circumstances it may be 
30, but other matters—acts done under the contract, for example—cannot be ruled out a priori.” 

As we said, that in the circumstances of this case the negotiation and conclusion 


of the contract constituted one of the trading operations of the assessee can admit 
of no doubt. 


The learned counsel for the Department relied on the observations of 
Satyanarayana Rao, J., in Commissioner of Income-tax v. Rodriguez & Co.*, and con- 
tended that the contract itself should be viewed as a source of the profits that the 
assessee made, and as that source lay within British India, it came within the scope 
of section 42 (1) of the Act. We would, however, prefer to rest our decision in this. 
case on the basis, that the contract the assessee obtained evidenced by Annexure A, 
was one of his essential trading operations. That is sufficient to bring it withifi the 
scope of section 42 (1) of the Act, and that, in its turn, in the circumstances of 
this case, attracts the application of section 42 (3). 


The question that remains for consideration is, whether the Tribunal was right 
in apportioning 50 per cent. of the assessee’s share of the profits to the only trading 
operation of his that took place within British India. The claim of the assessee 
before the Tribunal was that not more than 5 per cent. should be attributed to the 
trading operation carried out within British India, that is, the conclusion of the con- 
tract. The contract that the assessee obtained had Po features. We should 
like to guard ourselves at this stage by emphasising that all our observations are 
only with reference to the contract before us. We are not to be understood as 
laying down as a proposition of law of general application to all cases, where a 
contract for execution of work takes place within the taxable territories, and all the 
other operations take place outside the taxable territories. The contract that the 
assessee obtained was obviously the subject-matter of considerable negotiations, in- 
cluding tripartite conferences at Delhi, in which the assessee, a representative of the 
Bombay, Burmah Trading Corporation and the Government of India participated. 
The assessee was entitled to some special rights under the contract, and the contract 
provided for close collaboration between the assessee and the Government of India 
at all stages in the work to be carried out under the contract within the State of 
Cochin. The assessee was entitled to 10 per cent. of the cost of production as his 
profits, which, of course, he had to share with the Bombay-Burma ‘Trading 
Corporation, which provided trained personnel to supervise the execution of the 
works. Taking the jal features of the contract into consideration, we are of 
‘opinion that a share of the assessee’s profits should be attributed to that trading opera- 
tion, and that the share to be so attributed should be something more than nominal. 
The learned counsel for the assessee pointed out that in Anglo-French Textiles Go., Lid. 
v- Commissioner of Income-tax*, 10 per cent. was considered reasonable, where the trad- 
ing operations consisted of purchase of raw materials within the taxable territories, 
while the rest of the trading operations were in Pondicherry outside the taxable terri- 
tories. We see considerable force in his contention, that there will be no justification 
for allowing a higher percentage than 10 per cent. in this case, where the only trading 
operation within British India was to negotiate and conclude the contract. In 





1. I.L.R. (1938) Bom. 752: L.R. 65 LA. 332 : at page 260. 

(1938) 6 I.T.R. 521 at 533 (P.C.). 4. (1954) S.GJ. : (1954) 1 MLL J. 
2. (1881) L.R 8 Q B.D. 414. (S.C.) 146 : (1954) 25 LT.R. 27. 
3. (1951)2 M.L.J. 346 : (1951) 20 LT.R 247 
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the unreported decision in Royal Talkie Distributors, Madurai v. Commissioner, Excess 
Profits Tax1, to which one of us was a party, this Court pointed out that the apportion- 
ment of profits should not be arbitrary but should be on a rational basis. In this 
case the Tribunal fixed 50 per cent. as the share attributable to the trading operation 
carried out in British India, but on what basis the Tribunal considered 50 per cent. 
was a fair share, the Tribunal did not explain either in the order of appeal or in the 
statement of the case. As we said, in the circumstances of this case, where the 
contract alone is to be taken as having been concluded in British India, a contract 
which no doubt had special features, we think that the share to be attributed to that 
should not be in excess of ro per cent. 


Our answer to the question is that there was justification for apportionment 
under section 42 (3) of the Act, but there was no justification for apportioning 50 
per cent. to the operation carried out in British India; there was justification 
only for a Seen 10 per cent. of the assessee’s share of the profits to the trading 
operations he carried out in British India. 

As neither side has wholly succeeded there will be no order as to the costs of 
this reference. 

K.L.B. i Reference answered partly 

—— in favour of the assesses. 


« IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. Justice KunuamMep Kurtry. 
Arasiramani Panchayat by its Executive Authority P. Ramalingam.. Petitioner* 


U. 

Sellappa Goundar and others .. Respondents. 

Madras Villags Panchayats Act (X of 1950), section 111 (1)—Furisdiction of civil Court to question 
assassment— When could be invoked. ° 

In order to get over the bar under section 111 (1) of the Madras Vi Panchayats Act, 19 
and invoke the jurisdiction of the civil Court to question the validity of an order of assessment it sho 
be shown that in levying the assessment in question the provisions of the Act and Rules have not in 
substance or effect been complied with. 

Petitions under section 25 of Act IX of 1887 praying the High Court to revise the 

decree of the Court of the District Munsif of Sankari at Salem, dated 25th August, 
1959 and passed in S.C.S. Nos. 972, 973 and 974 of 1958. 


V. P. Raman, for Petitioner. 
K. S. Mahadevan (amicus curiae), for Respondents. 
The Court delivered the following 


Junament.—The common point that arises for determination in these revision 
petitions is whether the re-assessments levied on the respective respondents are arbi- 
trary, and if not, whether the Court below was competent to go into the question. 


The facts of the case may be;briefly stated. The respective respondents are 
owners of tiled houses in Kurukkuparaiyur, a hamlet attached to Arasiramani 
Panchayat. Each of them was assessed to house tax. The ondent in G.R.P. 
No. 2206 of 1959 at Rs. 18-25nP. for each half year from 1st October, 1956, the 
respondent in C.R.P. No. 2207 of 1959 at Rs. 13-12NP. and the respondent in 
C.R.P. No. 2208 of 1959 at Rs. 18-75 NP and Rs. 9-50 NP. in respect of his two 
houses for the same period. They defaulted in the payment of tax for three half 
years form 1st October, 1956 to 31st March, 1958. Distraint proceedings taken 
against them proved ineffective, so that the Panchayat instituted the three small 
cause suits out of which these revision petitions arise against the respective 
respondents for recovery of the arrears due. 





1. Case Ref. No. 36 of 1952. 


*C.R.P. Nos. 2206, 2207 and 2208 of 1959. cain ith January, I 5 
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. Each of the respondents resisted the claim. They pleaded that the assessment 
in each case was arbitrary and that in levying the assessments in question the manda- 
tory provisions of the Madras Village Panchayat Act (X of 1950) and the Rules 
framed thereunder had not been adhered to by the Panchayat Board. In view of the 
common plea raised by respondents, the learned District Munsif tried all the suits 
together and disposed them by a common judgment. He found that the assessments 
in all these cases had not been made in substantial compliance with the provisions 
of the Act or the Rules, and therefore, the respondents were entitled to question their 
propriety and quantum in a civil Court. Accordingly, he decreed the suits for admit- 
ted amounts as subsequently revised and reduced at the instance of the Inspector of 
Municipal Councils and Local Boards. 


It is contended for the petitioner that by reason of the bar under section 111 of the 
Act, the learned District Munsif had no jurisdiction to go into the propriety of the 
rate of the taxes and that if the respondents were dissatisfied with the assessments, 
they should have resorted to machinery provided by the Act itself for relief. Under 
the Act and the Rules framed thereunder it is open to an assessee, if he is aggrieved 
with the quantum of tax levied on him, to pay the tax and appeal to the Panchayat 
for reduction of the tax. That has not been done in the present case. On the other 
hand , when the Panchayat Board sought to recover the tax amount defaulted by the 
respondents they urged in defence that the taxes levied on them was arbitrary and 
not in accordance with the provisions of the Act and the Rules. ° 


The question is whether in view of section 111 of the Act, they are entitled to 
thus resist the claim. 


Section 111 (1) of the Madras Village Panchayat Act, X of 1950, is to the follow- 
ing effect: 

“ No assessment or demand made, and no charge imposed, under the authority of this Act shall 
be impeached or affected by reason of any clerical error or by reason of any mistake (a) in respect 
of the name, residence, place of business or occupation of any person, or (b) in the description of any 
property or thing, or (c) in respect of the amount assessed, demanded or charged, provided that the 
provisions of this Act have in substance and effect been complied with. And no proceedings under 
this Act shall, merely for defect in form, be quashed or set aside by any Court of Justice.” 


Rule 22 further provides that the assessment or demand of any tax when no 
appeal is made, as provided under the Act, or when an appeal is made, an adjudica- 
tion of the Panchayat thereon shall be final. So that in order to give jurisdiction to 
a Civil Court to go into matters prohibited by section 111 of the Act, it should be 
shown that in levying the assessment in question the provisions of the Act have not, 
in substance, or effect been complied with. Whether this has been done or not is a 
question of fact. In paragraph 8 of his judgment the learned District Munsif has 
observed : 

“ As regards the original assessment for the suit period it is in the admissions of P.W. 1, the Presi- ' 
dent of the plaintiff Panchayat, that the rate was fixed by him as it suggested to him te be reasonable 
and without any to the capital value or other circumstances, which should have been taken 


into consideration while assessing house tax under the provisions of the Act as well as the Rules 
framed thereunder.” 

I have been taken through the evidence, and I am constrained to state that the above 
observations of the learned District Munsif are not warranted by the evidence on 
record. On the other hand, what has been stated by the President of the Panchayat 
as P.W. 1 is that they prepared the assessment register after inspection of the houses 
and ascertaining their capital value. Nowhere in the evidence is there support for 
the observation that the assessment was made without any regard to the capital value 
and the other circumstances. Therefore, if, on the evidence, the finding of the 
learned District Munsif that the assessments in these cases had been made without 
reference to the capital value or other circumstances is not supportable, and I am 
satisfied it is not possible to support it, it should follow that the assessments in all these 
cases,had been made in substantial compliance with the provisions of the Act, in other 
words with due regard to one of the bases laid down in section 64 of the Act. The fact 
that, subsequently, on applications made to the Inspector of Local Boards, he chose 
to reduce the taxes cannot alter the position or confer jurisdiction on the learned Dis- 
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trict Minsif to go into the question of quantum of rent. In the circumstances, I am 
satisfied that the decrees in the respective suits for a smaller sum than claimed by the 
petitioner Panchayat are not supportable and that each of the suits should have been 
‘decreed for the full amount claimed. All the three revision petitions are therefore 
-allowed and the decree in each of these cases is modified by substituting the amount 
claimed by the petitioner in the place of the amount decreed by the learned District 
Munsif. As the respondents have not chosen to oppose these pettions, I make no 
-order as to costs. I am however thankful to Mr. K. S. Mahadevan for having argued 
the respondents’ case as amicus curiae for the respondents. 


R.M. —— Petitions allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAMACHANDRA IYER AND MR. JUsTICE KUNHAMED 
Kourt. 


-Arunachalam Chettiar through Power Agent and mother 

Thirunellai Achi .. Appellant* 

U. 

:S. RM. AL. Annamalai Chettiar .. Respondent. 

Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954)—Debtor owning lands outside tht 
. Stats of Madras—lf entitled to the benefits under the Act. 

Interpretation of statutes—Enactment not clear—Resort to other matters and Preamble to ascertain the 
meaning—Definition term—Cannot enlarge the limited scope of the Act in which t occurs. 

The Madras Indebted Agriculturists (Temporary Relief) Act V of 1954 was intended to meet 
-a situation peculiar to the agriculturists in the -Madias State. It is reasonable to assume that by 


enacting section 6 in the Act it was not intended to give the benefit of the Act to persons owning lands 
-or other properties outside the State of Madras. 


If the scope of the enactment and the context in which the defined term is used to provide only 
or a limited operation ie., the agriculturists within the State of Madras the term ‘ agriculturist” 
tself can have only a limited meaning. ° 

There is nothing in the enacting part of Act V ot 1954 to indicate which class of agriculturists the 

Act were to apply. It will therefore be permissible to refer to the Preamble to ascertain the scope of 
tthe statute. e Preamble to the Act has defined the class of agriculturists who are entitled to the 


benefits given under the Act, i.e., those owning lands within the State of Madras. The operation 
-of the Act should be restricted accordingly. 


The Court would be competent to ascertain what the meaning of the general words employed 


in the statute, is in the context of the enactment and with due renard, to the subject-matter dealt with 
iby the Statute. 


If the enacting part is clear prima facie, that should be taken as declaring the intention of the 
Legislature and no other aid should be resorted to for the purpose of ascertaining it. But where 
it is not so clear resort may be had to other matters for ascertaining the true construction. 


It may be accepted as a general rule that the words occurring in an Act should be interpreted 
In terms of the definition contained therein. At the same time if the scope of the enactment itself 
is limited the teyms of the definition cannot enlarge it. 


The plea that whether a mistake of law as to the applicability of the Act in the absence of evidence 
-as ‘taking advice from competent persons can be said to be a mistake made in good faith was not 
allowed to be raised as belated. 
Appeal against the order of the Court of the Subordinate Judge of Devakottai, 
dated 13th February, 1958 and made in E.P. No, 291 of 1956 in O.S. No. r21 of 
1926, 
M. Natesan, for Appellant. 
C. S. Rajappa, for Respondent. 
The Judgment of the @ourt was delivered by 
. Ramachandra Iyer, J.—This appeal which is filed by the decree-holder (fourth 
-defendant) raises a question of limitation, namely, whether E.P. No. 291 of 1956 


in O.S. No. 121 of 1926 is barred by the provisions of section 48, Civil Procedure 
‘Code. 


* A.A.O. No. 218 of 1958. 





14th February, 1961 
(25th Magha, 1882, Saka) 
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The suit was one for accounts on the basis of a dissolved partnership. The- 
decree in the suit was passed on 20th February, 1928, under which the second 
defendant along with two others were directed to pay a large sum of money to the 
fourth defendant. By asubsequent agreement between the parties which was duly 
recorded in Court the liability of the defendants was split up. Under the terms of” 
the compromise, the second defendant was' to give security for the decree against 
him and also pay a sum of Rs. 2,000 per year, the balance of the decree amount to 
be paid on 13th April, 1943, on which date the decree-holder would attain the age 
of majority . For the due performance of the decree (under the terms of the com-- 
promise) the second defendant was to give security of certain immoveable properties. 
This he did. Both the compromise as well as the security bond were duly regis-- 
tered. ‘The execution petition out of which this appeal arises was filed on 5th April, 
1956, more than 12 years from the date when the money under the decree became 
payable. The appellant claimed that he was entitled to exclude the period from 
5th December, 1953 to 27th February, 1955, by virtue of section 5 of the Madras 
Indebted Agriculturists (Temporary Relief) Act, V of 1954 (to be referred to also- 
as the Act) as the judgment-debtor was an agriculturist entitled to the benefit of” 
the moratorium declared by that Act and by the Ordinance V of 1953, which pre- 
ceded it. Before the lower Court it was urged on behalf of the apelin that the 
debtor owned certain agricultural lands in the villages of Kothamangalam*¥and 
Nappalkudi in the Ramnad District within the State of Madras. The lower Court 
found—and that finding has notbeenchallenged before us—that the judgment-debtor 
did not own any agricultural lands in this State. But the appellant now relies on. 
the circumstance of the judgment-debtor owning agricult lands in Pegu (which 
fact is not denied) and contends that possession of those lands on the material dates 
would entitle the debtor to the protection afforded by Act V of 1954 and the Ordi-, 
nance preceding it and that the decree-holder being thereby prevented by filing 
the execution petition during the time when they were in force that is for a period 
of one year and twenty-six days, he would be entitled to the exclusion of that period 
in the computation of limitation. The appellant does not claim any benefit of the 
four months period given under Act I of 1955 as it has been found that the judgment-. 
debtor was not an agriculturist within the meaning of that enactment. 


The only question to be decided in this case is whether a person who owns 
agricultural lands not within the State of Madras but outside it would be entitled 
to claim the benefit of the Ordiannce V of 1953 and the Madras Act V of 1954.. 
If the answer to that question is in the affirmative the decree-holder would te entitled 
to exclude the period during which the Ordinance and the Act were in force by 
virtue of section 5 of Act V of 1954. It will be sufficient to consider the provisions 
of the Act as the provisions of the preceding Ordinance are almost identical with it. 
The Act purports to provide for a temporary relief to indebted agriculturists. The 
Preamble to it refers to the draught in the preceding years which led to greater 
indebtedness of the agriculturists and of the coming in of adequate rains during the 
year enabling the agriculturists to devote their energies to cultivation with assiduity 
and the necessity for relieving them from the pressure of creditors for a short time in 
order that the maximum possible advantage might result to the State in the matter 
of food production. The Preamble would appear to show that the object of the 
legislation was to benefit agriculturists possessing lands in this State as the failure 
of monsoon and increasing the food production referred to could only relate to. 
this State. ie 


Section 3 of the Act provides that no suit for recovery of debt or application for 
execution of the decree against an agriculturist could be instituted for a period of one 
-year from the commencement of the Act. A similar provision was contained in 
‘the Ordinance which was in force from 5th December, 1953, till the commencement 
ofthe Act. The term ‘ agriculturist’ is defined under'section 2 (a) of the Act thus;: 


: “¢ agriculturist ? means a person who owns an interest in land, and who, by reason of such 
interest, is in possession of such land or is in receipt of the rents or profits thereof and shall include a 
lessee ” (the rest of the section is omitted as unnecessary). 
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Neither the terms of section 3 nor the definition of the term ‘ agriculturist’ impose 
any express qualification on the person claiming the benefit of the Act, that he should 
own agricultural lands in the State of Madras. It is argued for the appellant that 
-whatever might have been the reason which influenced the Legislature to enact 
the legislation the operative part of the statute is clear and unambiguous and that 
read in the light of the definition would show that the benefit of the moratorium 
should be given to all persons who own agricultural lands whether it be within the 
‘State or outside it. 


It was further argued that the words in the enacting part of the statute should 
ibe held to have been designedly used so as to comprehend a larger category of 
persons, as the Legislature whenever it wanted to restrict to agriculturists within 
the State of Madras, had used specific words to that effect. Reference was made 
in this connection to the Madras Agriculturists Debt Relief Act, IV of 1938, which 
defined the term of ‘ agriculturist’ as a person owning or possessing agricultural lands 
within the State of as, to the Madras Agrciulturists Income-tax Act and the 
Wealth Tax Act, etc. 


One of the well settled and cardinal rules of construction of a statute is that 
‘its provisions should be considered in such a way as to accord with the intention of the 
Legislature that enacted it. How is that intention to be ascertained? One rule 
is that if the enacting part is clear, prima facie, that should be taken as declaring the 
intention of the Legislature and that no other aid should be resorted for the purpose 
of ascertaining it. But where it is not so clear resort may be had to other matters 
for arriving at the true construction. The question whether a statute applied to a 
particular subject-matter or only to a limited | part of it cannot strictly or always be 
called one of construction of the statute. A statute may expressly provide in regard 
to its scope and applicability. But sometimes it may not be possible to ascertain 
the scope of the enactment by a mere reference to its provisions, 


The question then arises whether in regard to these cases resort can be had to 
other matters for the construction of the statute. It is contended on behalf of the 
appellant that where there is no ambiguity i in the enacting part of the statute, it is 
not the duty of the Court to restrict the scope of the Act by trying to understand the 
words used in it in any limited sense. We do not consider that this is the correct 
-way of approaching the question. In Thomson v. Advocate-General1, a question arose 
whether the words of a statute which levied an estate duty on every legacy given by 
a person hy his will, would apply to the case of a legacy under a will executed by a 
person who was domiciled and died abroad. Answering the question in the nega- 
tive Tindal, O.J., observed : 

“The very general words of the toes must of necessity receive some limitation of their applica- 


tion for they cannot in reason extend to person everywhere whether subjects of their 
or foreigners orat the time of their death h domiciled. within the realm or abroad.” 


In Fefferys v. Boosey*, the English Copy Right Act of 1710 which gave protection to 
an author by giving him the exclusive right of printing for 14 years was held to apply 
only to British authors though there was no such qualification in the enacting part 
‘of the statute. It is therefore clear that a Court would be competent to ascertain 
what the meaning of the general words employed in the statute is, in the context 
of the enactment and with due regard to the subject-matter dealt with by the statute. 
In oe “ Interpretation of Statutes’ roth Edition, it is stated at page 19 
as follows 


- “The literal construction then, has, in general, but prima jacis preteraice. To arrive at the real 
‘meaning it is always necessary to get an exact conception of the aim, scope, and object of the whole 
¿Act 3 to consider according to Lord Coke : (1) t was the law before the Act was passed ; (a) 
What was the mischief or defect for which the law had not provided ; (3) what remedy Parliament 
has appointed ; and (4) The reason of the remedy. ” 





“a, (1845) 12 Cl. & F. r: 8 E.R. 1294. a (1854) 4 H.L.G. 815. 
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Act V of 1954 is not the first of those statutes which aimed at giving relief to- 
agriculturists-debtors. In 1938 the Madras Agriculturists Relief Act was enacted 
providing for the scaling down of debts due by agriculturists. The operation of 
that Act was restricted to agriculturists who owned lands in the province of Madras. 
No doubt that was achieved as a result of the definition containing a qualification 
that the agriculturists who own or possess lands in the province. We shall presently 
consider whether the absence of any such qualification would at all make a difference. 
It is sufficient for the present purpose to state that historically speaking the State 
Legislature gave relief to agriculturists-debtors only in cases where they owned or 
possessed lands within the State of Madras. 


It is necessary next to consider the mischief which the present enactment sought 
to remedy. The Agriculturists Relief Act, IV of 1938, did not prevent creditors. 
from suing on their debts. Having regard to the unprecedented drought conditions. 
in the State which had the effect of increasing the indebtedness of the agriculturists, 
temporary relief was deemed necessary to enable them to devote their energies ex- 
clusively to agricultural operations : and it was also found necessary that a more 
comprehensive legislation should be enacted to enable them to liquidate the accu- 
mulated liability. The first part of the object was achieved by Ordinance V of 
1953 and Act V of 1954 which granted a moratorium to the debtors for a short time. 
The second part was achieved by Act I of 1955 which followed the Act V of 1954 

roviding for payment of debts incurrd by agriculturists in annual instalnients . 

t is therefore clear that the Act was intended’to meet a situation peculiar to the 
agriculturists in the Madras State. In our opinion, there is an indication in the 
provisions of the Act itself to show that a wider operation was not intended. 
A moratorium of the kind granted by the Act might be misused by unscrupulous 
debtors. For example a debtor while taking advantage of the moratorium might 
put all his properties outside the reach of creditors by effecting alienations, etc. 
Section 6 provides for raiging a stautory presumption that wherever a debtor enti- 
tled to the benefits of sections 3 and 4 of the Act transfers immoveable property, 
such transfer shall be presumed to have been made with intent to defeat and delay 
the creditors. The property referred to in section 6 can only relate to those situate 
within the State as the State Legislature cannot legislate in regard to immoveable 
property outside it. This section which provides against alienations by debtors 
during the time when they are having the benefit of the Act or Ordinance cannot 
therefore apply to persons holding property outside the State. It is reasonable to 
assume that the Legislature would not have intended to give the benefit of the Act 
to persons owning lands or other properties outside the State, as it will be possible 
for them with impunity to defeat the claims of creditors. It follows that the bene- 
fit given by the Act should also be confined to those persons to whom the sanction 
provided by section 6 would apply. A person having no property in the State 
cannot therefore come within the ambit of sections 3 and 4 of the Act., 


- Mr. Natesan, learned counsel for the appellant, contended that there being no 
qualification in the definition of the term ‘ agriculturist ’ in the Act it would not be 
competent „for this Court to restrict its meaning. It may be accepted as a general 
rule.that words occurring in an Act should be interpreted in terms of the defini- 
tion contained therein. At the same time if the scope of the enactment itself is 
limited the terms of definition cannot enlarge it. The definition like any other word 
in the statute has to be read in the context, having regard to the scheme of the Act 
and the intention of the Legislature. That all statutory definitions should be read 
in the light of the context is clear from the section containing the definition itself 
which states that the definition given by the Act would apply only “if the context 
does.not otherwise require”. Therefore if the scope of the enactment and the con- 
text in which the defined term is used to provide only for limited operation, i.e., 
to the agriculturist within the State, the term itself can have only that limited mean- 
ing. The Preamble to that Act clearlyshows that the intention of the Legislature is 
to limit the operation of it to agriculturists owning lands in the State. The ques- 
tion then arises whether the Preamble can be looked into for the purpose of ascer- 
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taining the scope of the Act. In Kochuni v. State of Madras and Kerala}, the Supreme 
Court observed that 


“the Preamble of statute was a key to the understanding of it and that it might legitimately 
be consulted to solve any ambiguity or to fix the meaning of words which might have more one 
or to keep the effect of the statute within ils scope (italics supplicd) whenever the enacting part is in any of 
these respects open to doubt.” 

In Kannammal v. Kanakasabai Mudaliar®, Curgenven, J., observed : 

“ It is , [ think, indisputable that before restricting the scope of an Act by the terms of its Pream- 

ble the Court must be satisfied that there was an intention on the part of the Legislature that its scope 
should be so restricted and, in fact, that the Legisl ature would have agreed, had the point been so 
put, that the passage relied upon in the Preamble should form part of the text of the Act. It is not 
open to the Court to speculate regarding the intentions of the Legislature or to frame its decisions in 
conformity with what it would itself have done had it been legislating. Now in the present instance, 
if the Preamble had declared it necessary to protect a certain clearly defined class of tenants, it might 
be reasonable to hold that, although the text is silent, there was an intention so to restrict it ; tho 
even then the meaning of the Act would not be so clear as if the restriction had appeared in the body 
of it.” 
In our opinion, it can be said in the instant case that the Preamble has defined a 
class of agriculturists, (that is those in the Madras State) who are entitled to the 
benefits given under the Act. Perhaps if the attention of the Legislature had been 
directed to it, they would have incorporated the substance of the term of the 
Preamble in the definition of the term ‘ agriculturist ’ itself asthey did in the case 
of Act IV of 1938. 


Reliance was placed by learned counsel for the appellant on the decision 
in H.R.H. Prince Augustus v. A. G.*, for the proposition that the effect of the clear 
enacting words of astatute could not be restricted by the Preamble which gave only 
doubtful indication of the intention of the Parliament. We do not find in that 
decision any rule that a Preamble cannot be looked into for ascertaining the scope 
of the statute. Sir Raymond Evershed, M.R., decided the case on the assumption 
that the words in a statute prima facie of general import ean be cut down so as to 
make the effect of the Act to correspond with its purpose by reference to other 
relevant statutes or other admissible matters of context or by reference to its 
Preamble. Romer, L.J., observed that while the function of the Court was to: 
ascertain the intention of the Parliament from the language used to express.it, 
due regard must be had to all relevant circumstances which existed at the time 
the Act was passed. The learned Lord Justice was not prepared to lay down as 
a rigid rule that a Preamble could not be looked into where the enacting part 
would go beyond the purpose of the statute (see page 662). 

In Popatlal Shah v. State of Madras $, the Supreme Court had to consider the mean- 
ing of the term sale in the Madras General Sales Tax Act of 1939 which according to 
the definition covered every transfer of property in goods not necessarily made within 
the State of Madras. Mukerjee, J., observed at page 742 : 


“ Tt is a settled rule of construction that to ascertain the legislative intent all the constituent parts. 
of a statute are to be taken together and each word, phrase or sentence is to be considered in the fight 
of the general purpose and object of the Act itself. The Title of the Madras Sales Tax Act described 
it to be an Act the object of which is to provide for the levy of a general tax on the sale of goods in 
the Province of Madras and the very same words are repeated in the Preamble which 
follows. The Title and Preamble, whatever their value might be as aids to the construction of a 
statute undoubtedly throw light on the intent and design of the Legislature and indicate the scope 
and purpose of the legislation itself. The Title and Preamble of the Madras Sales Tax Act clearly 
show that its object is to impose taxes on sales that take place within the province though these 
words do not necessarily mean that the property in the goods sold must pass within the province, ” 
The learned Judge went on to observe that in defining the word sale, 

ooa‘ a < s0. the Legislature had in mind a sale in the province of Madras 
and as these words occur in the Title and Preamble to the Act it was not deemed necessary to repeat 
them in the definition or the charging section. ” 
There is nothing in the enacting part of Act V of 1954 to indicate to which class of 
agriculturists the Act were to apply. It will therefore be permissible to refer to the 


1. (1961) 2 S.G.J. 443. 3. (1955) 3 AILE.R. 647. 
2. (1930) 61 M.L.J. 535:I.L.R. (1954) Mad. 4- (1953) 1 M.L.J. 739 : (1953) S.C.J. 369. 
845. 
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Preamble to ascertain the scope of the statute. As we have stated already the Pre- 
amble indicates that the moratorium was intended only to apply to agriculturists 
owning lands within this State. The operation ofthe statute, in our opinion, 
should be restricted accordingly. 


It was next contended that for the application of section 5 it would be sufficient 
if the crditor in good faith thought that the debtor was an agriculturist and it was 
further not necessary that the latter should actually be one. The learned counsel 
argued that the appellant was acting in good faith because (1) he believed that the 
debtor owned lands at Kothamangalam and Neppalpatti. (2) He equally bona 
(fide believed that having lands in Pegu would entitle the debtor to take advantage of 
the moratorium. The question whether the appellant was bona fide of opinion that 
the respondent was an agriculturist is a question of fact depending on the evidence. 
That plea in regard to that question was not taken in the lower Court. The case 
of the appellant was that the debtor did own agricultural lands and not that he 
thought he owned them. It is unnecessary to consider whether a mere mistake of 
law as to the applicability of the Act in the absence of evidence as to taking advice 
from competent persons could be said to be a mistake made in good faith. We are 
of opinion that ‘dis belated plea should not be allowed to be raised in the circums- 
tances of the present case. 

It follows that the appellant cannot claim the benefit of section 5 of Act V of 
1954 and exclude the time during which that Act and the Ordinance precedihg it 
were in force in the computation of the period of limitation for the purpose of section 
48, Civil Procedure e. We therefore agree with the learned Subordinate Judge 
that the execution application is barred by the provisions of section 48, Civil 
Procedure: Code and ‘dismiss this appeal. There will be no order as to costs. 


V.S. Appeal dismissed 


' [Enp or VorumE (1961) II M.L. J. (Reports.)] 
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Hindu law—Widow—Alienation by—Presumptive reversioner receiving benefit or rati- 
Sying—Right to dispute validity of the alienation when reversion falla open and he becomes 
actual reverstoner. 


It may be taken to be well-settled that if a presumptive reversioner is a party to an 
arrangement which may properly be called a family arrangement and takes benefit under, 
it, he would be precluded from disputmg the validity of the said arrangement when rever- 
sion falls open and he becomes the actual reversioner. The doctrine of ratification may 
also be invoked against a presumptive reversioner who though not a party to the transac- 
tion, subsequently ratifies it with full knowledge of his tights by assenting to it and 
taking benefit under it. It is, however, clear that mere receipt of benefit under an arrange- 
ment by which a Hindu widow alienates the property of her deceased husband would not 
preclude a presumptive reversioner from disputing the validity of the said alienation 
when he becomes the actual reversioner. It must always be a question of fact as to whe- 
ther the conduct of the said-reversioner on which the plea of ratification is based does in 
Jaw amount to ratification properly so called. 

[The plea of ratification by- the plaintiff (reversioner) was not established by the 
‘defendants and as the impugned transfer wag held not to be justified by legal necessity it 
was not binding on the reversioner.] 


Appeal from the Judgment and Decree, dated the 23rd February, 1951, of 
the Madras High Court in O.S. Appeal No. 13 of 1948. 
E. Keshva Aiyangar, Senior Advocate (M. S. K. Atyangar, Advocate 
‘with him), for Appellant. i 
A. V. Viswanatha Sastri, Senior Advocate (Naunit Lal, Advocate, with 
him), for Respondent No. 1. `° ` S 
B. EK. B. Naidu, Advocate, for Respondent No. 6. 
. z - . j - ba i f : T 
*Civil Appeal Na. -204 of 1956. - i ` 27th January; 1961. 


? 


2 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). {1961 


The Judgment of the Court was delivered by 


Gajendragadkar, J—This appeal arises out of a suit filed by the respondent 
M. Raghava Mudaliar who claims to be the reversioner of Madhava Ramanuja 
Mudaliar. In his suit the respondent alleges that after the death of Madhava 
Ramanuja Mudaliar which took place on March 22, 1893, his property came into 
the possession of his widow Manickammal. Subsequently the said Manikammal 
and Rengammal, the widowed mother of the deceased Madhava Ramanuja 
Mudaliar alienated the properties without any legal necessity. According to the 
respondent the said alienation was not binding on him and so he was entitled to 
recover possession of the said property free of any encumbrance or charge. 
Manickammal died on October 18, 1941, whereas Rengammal died in June, 1921. 
On the death of the widow Manickammal reversion fell open and that has given 
a cause of action to the respondent for his present suit. , 


_ Madhava Ramanuja Mudaliar died issueless and was survived by his 
widow, his widowed mother, his sister Andalammal and the respondent and his 
sister Apurupammal who are the children of Ammakannu Ammal the second 
pister of Madhava Ramanuja Mudaliar, and Ethirajammal the daughter of the 
third sister of Madhava Ramanuja Mudaliar. To his suit the respondent 
jmpleaded the appellant Andalammal, Krishnasami Mudaliar, son of the said 
Apurupammal (defendant 1) and Susila Bai Ammal daughter of Ethirajammal 
as defendants 2 to 4. "The Udayavar Temple by its sole trustee Bysani 
Krishnaiah Chetty was joined as defendant 5. 


After her husband’s death Manickammal obtained letters of administration 
to his estate from, the High Court at Madras. It appears that the relations-of 
the widow with her mother-in-law were embittered, and that led to disputes 
between them. These disputes were settled by the two widows in pursuance of 
the advice of certain arbitrators who mediated between them. The settlement 
thus reached was recorded in writing on May 27, 1898, (Exhibit D-2). It 
would be relevant to refer to the main terms of the settlement at this stage. This 
settlement set out the properties covered by it as Serial Nos. 1 to 5. Item No. 1 
which was a house in three blocks was divided between the respondent and his 
sister Apurupammal who were to take one share; Hthirajammal who was to take 
another share; and Andalammal who was to take the third share. House No. 62, 
which was Serial No. 2, and houses and shops Nos. 126 and 127 which were 
shown as Serial No. 3 were agreed to be sold, and it was settled that out of the 
sale proceeds the debts of the deceased Madhava Ramanuja Mudaliar and his 
father should be discharged; expenses incurred in obtaining the letters of 
administration should then be deducted along with the expenses of sale, and the 
balance should be divided equally between the two widows subject to a pay- 
ment of Rs. 1,000 to the mother-in-law in lieu of her jewels. The two cawnies 
of lands which were Serial No. 4 were agreed to be given to the maternal uncle 
of the deceased Madhava Ramanuja Mudaliar, whereas the moveables which 
were shown as Serial No. 5 had to be divided half and half between the two 
widows. This document contained a clause which provided that, 


“in case any one of us contravenes the terma the other party shall’ not only cancel 
this agreement but his title to the estate of Madhava Ramanuja Mudaliar prior, to the 
agreement shall in no way be affected subject to which this agreement hag been entered’ 
into ” 


The document thus executed was attested by four attesting witnesses. 


It appears that soon after this agreement was finalised Krishnasamy 
Mudaliar, defendant 3, objected to its validity and disputed the right of the 
widows to deal with the property in the manner specified in it. He was, 
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however, persuaded to abandon his objections and a sale deed was executed by 
him conveying his reversionary. rights to the two widows for consideration on 
September 10, 1894. By this document defendant 3 purported to recognise and 
grant an absolute title to the two widows in regard to the estate of the deceased 
(Exhibit D-3). Subsequent to this document the two widows began to enjoy 
the properties as agreed between them. 


On February 4, 1895, the two widows sold item No. 1 im Schedule II 
attached to the plaint, 4.¢., Nos. 126 and 127, Anna Pillai Street and Audiappa 
Naik Street respectively to Thatha Venkata Raghava Subbu Chetty. The appel- 
-lant is the successor in title of the said division in respect of the said item No. 1 

. in Schedule II. In the present appeal we are concerned only with this item. 


On May 27, 1895, a composite deed of partition and administration of pro- 
perty of the deceased was executed by and between the two widows (Exhibit 
D-5). By this document the three blocks in the house shown as Serial No. 1 
Exhibit D-2 were delivered into the possession of the respective donees. The 
maternal uncle of the deceased was given two cawnies of lands as therein stipu- 
lated and the debts of the deceased were discharged and expenses incurred 
in respect of the letters of administration were met. It is under these circum- 
stances that the respondent filed his present Suit No. 56 of 1946 on the Original 
Side of the Madras High Court; and he claimed that the alienations made by the 
two widows were not binding on him and he was entitled to the possession of 
the property left by the deceased Madhava Ramanuja. The schedule attached 
to the plaint referred to four items of property, and as we have already pointed 
out it is only with item No. 1 out of these four items with which we are con- 
cerned in the present appeal. . 


In regard to the said item the appellant urged tĦat the agreement between 
‘the two widows (Exhibit D-2) and the subsequent composite deed executed in 
pursuance of it (Exhibit D-5) were in the nature of a family arrangement and 
as such they were binding on the respondent. It was also alleged by the appel- 
lant that the respondent had received benefit under the said arrangement and by 
his conduct had ratified it. The appellant further pleaded that the transfer 
in favour of his predecessor was supported by legal necessity. Incidentally a 
plea of surrender was also raised by the appellant. 


Mr. Justice Kunhiraman, who tried the suit, held that there was a family 
arrangement which bound the respondent. He also observed that the respondent. 
had received benefit under the said arrangement and was therefore precluded 
from challeuging its validity. The learned Judge incidentally made some obser- 
vations which showed that he was inclined to uphold the plea of surrendor 
raised by the appellant. In the result the respondent’s suit was dismissed. 


The respondent then took the matter in appeal and succeeded. The appeal 
Court held that the impugned arrangement cannot be said to be a bona fide 
family settlement which would bind the respondent. Before the appeal Court it 
was conceded that the plea of surrender raised by the appellant eould not be 
sustained, and that the contention that the respondent was bound by the family 
arrangement could not also be sustained. It was, however, urged on behalf of 
the appellant that the respondent’s conduct precluded him from disputing the 
validity of the arrangement but this argument was rejected by the appeal Court; 
likewise, the contentions that the transfer in favour of the appellant’s 
predecessor was justified by legal necessity also failed. As a result of these 
findings the respondent’s appeal was allowed, the decree passed by the trial 
Court was set aside, and the claim for possession made by the respondent was 
deereed. The respondent’s suit was accordingly directed to go before the Official 
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Referee for ascertainment of mesne profits claimed by him. It is against this 
decree that the appellant has come to this Court in appeal. : 


The principal point which has been urged before us by Mr. R 
Aiyangar on behalf of the appellant is that in substance ae eter gril 
ratified the impugned transaction, has received benefit under it, and by his 
conduct has affirmed it, and so it is not open to him to challenge its validity and 
binding character. In support of this argument he has canvassed for our 
acceptance the proposition that if a person with full knowledge of his rights 
assents to a transaction which may otherwise be voidable at his instance and 
takes benefit under it, he is subsequently precluded from disputing its validity. 
In support of this argument he has relied on a decision of this Court in 
Sahu Madho Das and others v. Pandit Mukand Ram and another In that 
case this Court has held that it is settled law that an alienation by 
a widow in. exercise of her powers is not altogether void but only voidable by 
the reversioners who may either singly or as a body be precluded from exer- 
cising their right to avoid it either by express ratification or by acts which 
treat it as valid or binding. This Court also observed that it is a principle of 
general application underlying many branches of the law that a 
person who with full knowledge of his rights has once elected to assent to a 
transaction voidable at his instance and has thus elected not to exercise his 
right to avoid it, cannot go back on that election and avoid it ata 
later stage; having made his election he is bound by it. The argument is that 
though the respondent may not be a party to the impugned transaction, if by 
his conduct it can be said that he has elected to uphold it and has received 
benefit under it he cannot be allowed to go back upon the election. There 
is of course no doubt about the correctness of the principle thus enunciated, 
but the difficulty in the’way of the appellant arises when the applica- 
bility of the said principle is tested in the light of the relevant material find- 
ings in that case. That is why it is necessary to refer very briefly to the 
findings of fact on which the decision in Sahu Madho Das’s caset rests. In 
that case this Court considered the question as to whether the plaintiff Mukand 
Ram had assented to the impugned family arrangement, and observed 
that as he was not a party to the arrangement his assent to the arrangement 
itself and not to something else must be clearly established, and also his know- 
ledge of the facts. Then, having thus posed the question the material evi- 
dence was examined, and it was held that the cumulative effect of the said 
evidence led to the reasonable inference that the plaintiff’s assent was to the 
very arrangement itself, and his conduct as well as the conduct of his brother 
Kanhaiya Lal was consistent only with that hypothesis; in other words, the 
examination of the material evidence justified the inference that Mukand 
Ram had in fact elected to assent to the transaction and had received benefit 
under it, and so the doctrine of election or ratification precluded him from 
disputing the validity of the said transaction. It is, however, significant 
that dealing with the case of the minor sons, who were not parties either 
personally or through their guardians, and who did not claim title either 
through Pato or her daughters, this Court expressly observed that so far as 
they were concerned what they received were gifts pure and simple and the 
only assent that could be inferred from the mere agceptance of the gifts and 
nothing more would be assent to that particular gift and not assent to the gifts 
similarly made to others. This observation brings out in bold relief by. con- 
trast the relevant findings in the light of which the plaintiff was held, precluded 
from disputing the validity of the impugned transaction. 

‘rr S.G.J. 417 : (1 2MLJ. © (I 2S.G.R. 22. : v- T 
61) T WRBA) n (z955) : á 
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The appellant has also relied on another decision of this Court in 
Dhiyan Singh and another v. Jugal Kishore and another In that case it 
was held that even if the impugned award was invalid the plaintiff who dis- 
puted its validity was barred from making that claim by reason of estoppel. 
Brijlal against whom the plea of estoppel was effectively raised appeared to 
have made a claim to the estate in question in 1884 when the impugned trans- 
action took place, and it was as a result of this claim that settlement was 
reached and the impugned transaction effected. This Court held that 
even if the award which was challenged was invalid Brijlal by his conduct 
had precluded himself from raising the contention against the validity 
of the award. In coming to this conclusion this Court observed that the case 
before it was very similar to the one which the Privy Council had decided in 
Kanhai Lal v. Brij Lal? When we turn to the Privy Council decision it- 
self we find that Kanhai Lal, who was held by the Privy Council to be pre- 
cluded from challenging the arrangement to which he was a party, had set up 
a title in himself on the strength of an alleged adoption and when, having 
regard to the said title, a settlement was reached and a compromise arrange- 
ment was made, it was held by the Privy Council that the doctrine of estop- 
pel came into play. Kanhai Lal, who subsequently became a reversioner 
accarding to the Privy Council, was bound by the previous arrangement 
aud ‘‘cannot now claim as a reversioner’’. These two decisions also em- 
phasise the fact that if a person having full knowledge of his rights as a 
possible reversioner enters into a transaction which settles his elaim as well 
as the claim of his opponents at the relevant time, he cannot be permitted to 
go back on that arrangement when reversion actually falls open. 


There are two other decisions of the Privy Coymeil to which reference 
may be made. In Rangaswami Gounden v. Nachiappa Gounden, the 
Privy Council had to deal mainly with the question of surrender, its theory 
and its essential features. Incidentally it had also to deal with the case of 
reversioner who had taken from an alienee from a Hindu widow a 
mortgage of a property which included a part of the property alienated, and 
the question raised was whether by reason of the fact that the reversioner had 
a mortgage of the said property he was precluded from challeng- 
ing the validity of the said alienation; and the Privy Council held that he 
was not so precluded. In dealing with this aspeet of the question the Privy 
Council observed that it is well-settled that though he who may be termed 
a presumptive reversionary heir has a title to challenge an alienation at its 
inception, he need not do so, but is entitled to wait till the death of the 
widow has affirmed his character, a character which up to that date might 
be defeated by birth or by adoption. The Privy Council then examined the 
nature of the mortgage, the properties included in it, and observed that the 
said mortgage consisted of 2|14ths of the mitta which had come to the mort- 
gagors in right of their own succession, and the remaining share had come to 
them through the impugned deed of gift. Then it was observed that at the 
time of the mortgage the mortgagee did not know whether he would ever be 
such a reversioner in fact as would give him a practical interest to quarrel 
with the deed of gift; and the Privy Council asked “why , should 
he not take all that the tfmortgagors could give or propose to give’’. “‘To 
hold that by doing so”, observed the Privy Council, 


“he barred himself from asserting his own title to a part of what was mortgaged seems 
to their Lordships a quite unwarrantable proposition”. 





I. (1952) S.C.J. 142 : (1952) S.C.R. 478. 3. (1918-19) 36 M.L.J. 493 : L.R. 46 I.A. 72: 
RC 35 M.L.J. 459: L.R 45 IA. 118 LL.R. ore 523 (P.G.). 
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This decision shows that the principle of election or estoppel or ratification 
must be applied with due circumspection and the mere fact that the rever- 
sioner has received some bencfit under the transaction or has not challenged 
the validity of the transaction when it took place cannot bar his rights as a 
reversioner when reversion in his favour falls open. 


The last case on which reliance has been placed by the appellant is the 
decision of the Privy Council in Ramgouda Annagouda and others v. Khan- 
saheb and others.1 In this case the widow of the last male holder had 
alienated nearly the whole of the property of her husband by three deeds exe- 
cuted and registered on the same day. One of the deeds was in 
favour of a presumptive reversioner. The Privy Council held that the three 
deeds had to be regarded as forming one transaction entered into by all the 
persons interested in the properties, and that after the reversion fell open, 
the reversioners who were parties to the said transactions were precluded from 
disputing the two alienations by reason of their conduct. According to the 
Privy Council the three deeds in question were inseparably connected toge- 
ther and in that view Annagouda, the reversioner, who challenged two of tha 
three transactions, not only consented to the sale to Shivgouda and the 
gift to Basappa—which were the two transactions impeached—but these dis- 
positions formed part of the same transaction by which he himself acquirtd a 
part of the estate. Thus it may be taken to be well-settled that if a 
presumptive reversioner is a party to an arrangement which may properly be 
called a family arrangement and takes benefit under it, he would be pre- 
eluded from disputing the validity of the said arrangement when reversion 
falls open and he becomes the actual reversioner. The doctrine of ratification, 
may also be invoked against a presumptive reversioner who, though not a 
party to the transactions subsequently ratifies it with full knowledge of his 
rights by assenting to it and taking benefit under it. It is, however, clear 
that mere receipt of benefit under an arrangement by which a Hindu widow 
alienates the property of her deceased husband would not preclude a presump- 
tive reversioner from disputing the validity of the said alienation when 
he becomes the actual reversioner. It must always be a question of fact as 
to whether the conduct of the said reversioner on which the plea of ratifi- 
cation is based does in law amount to ratification properly so-called. It is 
in the light of these principles that we must now consider the relevant facts 
in the present appeal. 


There can be no doubt that the transaction which took place on May 27, 
1898, as a result of the dispute between the two widows apd with the 
intervention of the well-wishers of the family is not a family arrangement as 
understood under Hindu Law. This position was conceded before the High 
Court and is not disputed before us (Exhibit D-2). Similarly the sale 
deed which was executed by defendant 3 in favour of the two widows is of no 
assistance because it was obviously a sale by defendant 3 of his reversionary 
rights which were then no better than spes successtonis and as such this trans- 
action (Exhibit D-3) cannot help to validate the earlier arrangement between 
the two widows. The composite document (Exhibit D-5) of May 27, 1895, is 
‘In substance no more than an alienation no doubt executed for the purpose of 
carrying out the original arrangement between the two widows. Thus in 
dealing with the question as to whether the respondent is precluded from 
challenging the validity of the impugned transaction it is necessary to bear 

-in mind that the original transaction is not a transaction in the nature of a 
family arrangement. Besides, he was then a minor and admittedly he was not 
a party to any of the said transactions. 








I. (1926-27) 53 M.L.J. 350 : L.R. 54 I.A. 396 (P.G.). 
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It is, however, urged that the respondent obtained a certificate or a patta 
from the Collector in regard to the property conveyed to him under Exhibit 
D-5, and the argument is that he has deliberately withheld the said patta 
because he apprehended that if produced the patta would go against him. The 
explanation given by the respondent for not producing the patta is attacked 
as unsatisfactory, and it is urged that the said explanation cannot possibly 
conceal his intention to keep back the document from the Court. In his cross- 
examination the respondent stated that the Collctor’s certificate which had 
been given to him by his grand-mother had been filed by him in Suit No. 495 of 
1916 in the City Civil Court, and he added that his advocate in the said suit had 
not returned the document to him. We may assume that the respondent has 
not produced the document though it was in his possession; but we have on the 
record two documents which were issued to the other dovees, and all that the 
appellant is entitled to assume is that a similar document had been issued in 
favour of the respondent. In our opinion, the two documents on the record do 
not assist the appellant’s argument that any representation had been made by 
the respondent to the Collector before he obtained a patta in his favour. In 
fact the issue of the patta is a routine matter which would necessarily follow on 
the execution of the registered sale deed (Exhibit D-5). On the registration of 
the §aid document persons who got certain immoveable properties under it were 
given the certificates by the Collector in ordinary course, and so no argument 
can be built up against the respondent that the acceptance of the patta amounts 
to the ratification of the original transaction of sale. 


It is then urged that in Civil Suit No. 495 of 1916 filed in the City Civil 
Court at Madras by Apurupammal against the respondent and another, the 
respondent filed the written statement in which he admitted the validity of the 
impugned transaction. It appears that the plaintiff m that suit had based her 
claim on the said impugned transaction, and in respect of the said claim the 
‘respondent had alleged in paragraph 2 of his written statement that he admitted 
that in consequence of certain disputes which arose between the mother and the 
widow of the deceased Govinda Mudaliar a compromise settlement was arrived 
at in pursuance of which some transfers were effected. This, it is said, amounts 
to an admission of the validity of the said transaction (Exhibit D-15). This 
argument, however, fails to take notice of the fact that while referring to the 
said compromise settlement the respondent had expressly added that the said 
compromise settlement was obviously to take effect only during life tenancy of 
the widow of the deceased Govinda Mudaliar (Exhibit P-3). In other words, 
taking the statement as a whole, as-we must, the respondent looked upon the 
said compromise settlement as an alienation made by the widow and as intended 
to take effect during her lifetime and no more. In other words, far from 
supporting a plea of ratification against the respondent this statement 
strengthens his case that he took the benefit with the knowledge and under the 
belief that the arrangement under which the said benefit flowed was intended 
to be operative during the lifetime of the widow, and as such he had no oeeasion 
to challenge its validity whilst the widow was alive. 

A somewhat similar argument is based on the conduct of the -respondent 
in relation to Civil Suit No. 1117 of 1921 filed by Masilamani Mudaly, the sister’s 
son, and the deceased Govinda Mudaliar in the Madras High Court (Exhibit 
P-16). To this suit the respondent was impleaded as defendant 7. In this suit 
the said plaintiff had challenged the validity of the arrangement, and asked for 
appropriate injunctions against defendant 6 to the suit Thuggi Kondiah 
Chetty, Trustee of Udayavar Koil, and other defendants from dealing with the 
property to the prejudice of the reversionary right of the plaintinff. It is 
unnecessary to refer to the pleadings im the said suit or to specify in detail 
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the reliefs claimed. The only point which is relevant to consider is that the 
reversioner had challenged the arrangement in question. The respondent by 
his written statement had purported to support the plea made by the plaintiff, 
and had added that he was not personally aware of any attempt on the part of 
defendants 2 to 4 to alienate the properties in respect of their possession and 
enjoyment. This suit, however, did not proceed to a trial as it was dismissed, 
for want of prosecution, and the argument is that since the respondent had 
supported the plaintiff in the said suit it was necessary that he should have 
got himself transposed as a plaintiff, when he found that the original plaintif 
was allowing the suit to be dismissed for non-prosecution. In our opinion, this 
argument is far-fetched and cannot possibly sustain the plea of ratification 
against the respondent. If the respondent took possession of the property under 
the arrangement with the distinct understanding that the arrangement was to last 
only during the lifetime of the widow, we see no justification for the assumption 
that he should have carried on Civil Suit No. 1117 of 1921 or should in fact 
have challenged the said arrangement at all. 

The last argument urged in support of the plea of ratification is based on 
the oral evidence given by the respondent in the present case. The respondent 
was asked about the quarrels between the mother and the widow of the deceased 
Mudaliar, and he said that they were living together and that there were 
quarrels between them. Then he was asked as to whether he got the property 
under the impugned arrangement, and he said that his grandmother gave him 
the house with the Collector’s certificate and told him that she was going to die 
soon and so he may take the house. The respondent also admitted that since the 
house was thus delivered to him and to his sister they were in possession of it 
and in enjoyment of its income. The respondent then stated that he was not 
aware of the document of 1895 until 1916, and that he came to know about the 
division between the two widows only in 1910. It is urged that this statement 
should not be believed, and that the reluctance of the respondent to disclose the 
truth should lead to the inference that he knew all about the impugned trans- 
action and its effect, and that when he took possession of the property allotted 
to him under the said transaction he knew fully well about his rights and he 
accepted the benefits with the object of ratifying the whole transaction. In our 
opinion there is no substance in this argument. 


In this connection it is relevant to remember that until Act IL of 1929 
was passed a sister’s son, like the respondent, would have had very few chances 
of becoming an actual reversioner; he would have come in the list of bandhus; 
and so it would be difficult to assume that at the time when the respondent 
accepted the gift of the house he knew about his rights as a possible reversioner. 
Besides, the benefit which he obtained under the impugned transaction could 
also in substance have been claimed by him under an earlier arrangement entered 
into between Govinda Mudaliar and Madhava Ramanuja Mudaliar on February 
7, 1887, (Exhibit D-1). Having regard to the arrangement disclosed by the 
said document the benefit given to the respondent and the other children 
of the sisters of the deceased Mudaliar may as well have been based on the said 
arrangement, and all that the transactions of 1893 and 1895 did was to give 
effect to it (Exhibits D-2 and D-5). Besides, as we have already pointed out. 
in 1893 the respondent was a minor, and when subsequent to 1895 he took 
possession of the property it does not appear on evidence that he knew that the 
intention of the widows was to treat the property as absolute owners and to 
convey absolute titles to the respective donees and transferees under the. said 
transaction. He also could not have known about his rights as a possible rever- 
sioner. Therefore, in our opinion, the High Court was right in holding 
that the appellant had failed to establish his plea of ratification against the 
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respondent Indeed, to hold otherwise would be in the words of the Privy 
Council ‘‘a quite unwarrantable proposition’’2 


That leaves the question of legal necessity to be considered. The High 
Court has held that the impugned transfer cannot be said to have been justified. 
by legal necessity; and, in our opinion, the finding of the High Court on this 
point is obviously right. In dealing with this question it may be relevant to- 
recall that the widow of the deceased Mudaliar had obtained letters of administ~ 
ration to the estate of the deceased on April 26, 1893, and, as usual, in issuing, 
the letters limitation had been imposed upon the widow that she could not deal 
with or transfer the property in question without the requisite sanction. 
There is some force in the argument urged before us by Mr. Sastri on 
behalf of the respondent that it was with a view to avoid the necessity to obtain 
the requisite sanction that the widow of the deceased Mudaliar was persuaded: 
by her mother-in-law to enter into the impugned transaction under the guise of 
a family arrangement. The document itself (Exhibit D-5) does not purport 
to be justified by legal necessity. In terms it purports to give effect to the 
original arrangement of 1893 (Exhibit D-2); and if the said arrangement is not 
valid as a family arrangement the subsequent transfer would also be invalid. 
Besides, out of a total consideration of about Rs. 10,000 the amount of Rs. 776: 
can ke taken to represent the debts due by the deceased Mudaliar; the rest of 
the items of consideration cannot be treated. as constituting a legal necessity at 
all. The amount of Rs. 558 was the expense incurred for executing the docu- 
ment; similarly the amount of Rs. 409 Tepresenting the funeral expense of the 
deceased Mudaliar, had apparently been spent by the widow who wanted to 
reimburse herself and that cannot be a legal necessity. The other items of con- 
sideration do not even purport to be for legal necessity. Therefore, in our 


opinion, the conclusion is inescapable that the impugned transfer is not justified: 
by legal necessity. 


The result is the appeal fails and is dismissed with costs. 
Appeal dismissed. 


~ SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction). 
Present:—S. K. Das, M. HIDAYATULLAH AND J. C. Suan, JJ. 


The Hoshiarpur Central Co-operative Bank, Ltd. 

Hoshiarpur .. Appellant*® 

v. 

The Commissioner of Income-tax, Simla .. Respondent. 

Income-tax—Notification R. Dis. No. 291-I.T .|25, dated 25th August, 1925, as subsequently 
amended—Scope—Exemption of co-operative societies from income-tax—If extends to 
profits from distribution of sugar and standard cloth with permission of the authorities. 

Where a Co-operative Bank deals in sugar and standard cloth with special permission of 
the authorities and earns income from such activities, such income is exempt from tax 
under Item 2 of the Government of India Notification F-D, (C.R.) Notification R. Dis. 
No. 291-I-T.|25, dated 25th August, 1925, as subsequently amended. The worde 


of the notification are wide enough to include any business (whether with members or with 
non-members) . 





t. (1918-19) 36 M.L.J. 493: L-R. 46 LA. 72 (87): I-L.R. 42 Mad. 523 (P.C.). 
i *Civil Appeal No. 238 of 1955, 7 Zod August, 1960. 
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Appeal from the Judgment and Order, dated the 27th May, 1953, of the 
Punjab High Court in Civil Reference No. 3 of 1952. 


Deva Singh Randhava and K. L. Mehta, Advocates, for Appellant. 


M. C. Setalvad, Attorney-General for India and K. N. Rajagopal Sastri, 
Senior Advocate (D. Gupta, Advocate, with them), for Respondent. 


The Judgment of the Court was delivered by 

Hidayatullah, J.—This is an appeal against the judgment and order of 
the High Court of Punjab with the eertificate of the Court granted under sec- 
tion 66-A (2) of the Indian Income-tax Act. : 


The Hoshiarpur Central Co-operative Bank, Ltd., Hoshiarpur, hereinafter 
referred to as the Bank, is the appellant, and the Commissioner of Income-tax, 
Simla, is the respondent. For the assessment years 1948-49 and 1949-50, the 
Tncome-tax Officer included in the assessment of the Bank certain income which 
had accrued to the Bank as profits from trading in controlled commodities like 
sugar, cloth, kerosene, ete., which the Bank was allowed to deal in, with the 
approval of the Registrar of Co-operative Societies conveyed in a letter, dated 
September 28, 1954. The Bank claimed exemption under a notification issued 
under section 60 of the Income-tax Act, but the contention was not accepted. 
On appeal, the Appellate Assistant Commissioner reversed the deci- 
cion, which, on further appeal, was reversed by the Appellate Tribunal, Delhi 
Branch. The Appellate Tribunal, however, raised, and referred the following 
question to the High Court under section 66 (1) of the Income-tax Act: 


“Where a co-operative bank deals in sugar and standard cloth with special permis- 


sion of the authorities and earns income from such activities, is such income exempt from 
tax tnder Item 2 of the Gévernment of India Notification F.D. (C-R.) Notification R. 
Dis. No, 291-I-T.[25, dated 25th August, 1925, as subsequently amended (Income-tax Manual, 
10th Edition, Part II, pages 257-258) ?”. 

The High Court answered the question against the Bank, but certified the case 
as fit for appeal to this Court, and hence this appeal. 


It is admitted on all hands that the profits were made from trading in 
certain commodities with the approval of the Registrar of Co-operative 
Societies. The quantum and the manner in which those profits were made, are 
not in dispute. The short question in this appeal is whether the exemption 
granted by the notification covers the case. The notification reads 
as follows: 

“Income included in total income but exempt from both income-tax and super-tax: 

The following classes of income shall be exempted from the tax payable under the 


said Act, but shall be taken into account in determining the total income of an assessee 
for the purposes of the said Act:— 5 


a A EE T EAAS 


_ 2. The profits of any — Co-operative ‘Society other than the Sanikatta Saltowners’ 
Society in the Bombay Presidency for the time being registered. tnder the Co-operative 
Societies Act, 1912 (II of 1912), the Bombay Co-operative Societies Act, 1925 (Bombay Act 
VII of 1925), the Burma Co-operative Societies Act, 1927 (Burma Act VI of 1927) or the 
Madras Co-operative Societies Act, 1932 (Madras Act VI of 1932), or the dividends or other 
payments received by the members of any such society out of such profits. 

Explanation: For this purpose the profits of a Co-operative Society shall not be 
deemed to include any income, profits or gaing from :— 3 


(4) Investment in (a) securities of the nature referred to in section 8 of the, Indian 
Income-tax Act, or (b) property of the nature referréd to in section 9 of that Act: 


(4) dividends, or 
(#4) the ‘other sources’ referred to in section 12 of the Indian Income-tax Act.” 
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The Income-tax Officer held that the profits made by the Bank were not 
the profits in a co-operative venture but from trading with outsiders, and that. 
therefore, para. 2 of the notification did not cover them. He also held that this 
income fell within ‘‘other sources’’ referred to in item (iii) of the Explanation. 
The Appellate Assistant Commissioner held that these were profits of a Co-opera~ 
tive Society, and were within para. (2), and were, therefore, exempt from tax. 
Both the Tribunal and the High Court accepted the reasoning of the Income-tax 
Officer with regard to para. 2, but the High Court did not express any opinion ag 
to whether the third item of the Explanation applied to the case or not. 


Before us, the learned Attorney-General appearing for the Department did 
not put his case on the Explanation, and nothing more need be said about it. It 
may, however, be mentioned that ‘‘other sources’’ there has reference to the 
scheme of section 6 of the Indian Income-tax Act, and profits from business of 
whatever kind, are dealt with under section 10 of the Act. The short question 
thus is whether para. 2 is confined only to profits made by a Co-operative Society 
from transactions with its own members and does not cover profits made in 
business with outsiders. 


dt may be pointed out that there are some cases to be found, in which it 
was held, before the notification was amended by the addition of the #xplana- 
tion, that the second para. exempted profits made by a Co-operative Society in 
transactions with its members and not to profits made in any other way. The 
question is whether such a restricted meaning can be imputed to the very wide 
and general terms in which para. 2 is couched. . pris es 


The question is plainly one of construction of the notification. Tn support 
of the case of the Department, the learned Attorney-General relies on two 
arguments. He first refers to the opening words of the second para. of the notifi- 
cation, vig, “The profits of any Co-operative Society”. These words, it is 
argued, refer to profits made by a Co-operative Society in its business as a pure 
Co-operative Society, or, in other words, in business with its own members 
within the four corners of the Co-operative Societies Act, 1912 and the bye- 
laws made under that Act. ; 


No doubt, a Co-operative Society primarly exists for business with mem- 
bers and not for business with non-members; but the words of the notification 
and even those more specifically relied upon, are wide enough to include any 
business wHether of the one kind or other. It cannot be denied that the Bank 
is a Co-operative Society and is claiming the exemption only as such, and further 
that it is claiming the exemption in respect of profits from a business carried on 
by it. It was for this reason that the attempt to bring the profits within ‘‘other 
sourees’’ covered by section 12 of the Indian Income-tax Act was rightly aban- 
done in this Court. If this is the obvious position, it follows that the words ‘‘the 
profits of any Co-operative Society’’ are wide enough to cover profits from any 
business, and there is nothing to show that the profits there mentioned are only 
the profits from business with members. 


It is next argued that a Co-operative Society exists for business with mem- 
bers, and that the Co-operative Societies Act and the bye-laws of the Bank reflect 
this character of the business undertakings. This intention underlying the 
Co-operative Societies’ Act and the bye-laws, it is urged, is the key to the 
interpretation of the notification, and it must, therefore, be limited to profits 
from business with members only. In support of this argument, reference is 
made to observations in The Madras Central Urban Bank, Lid. v. Commissioner 
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of Income-tax The Madras Provincial Co-operative Bank, Ltd. v. Commissioner 
of Income-tax®? and Commissioner of Income-taxz, Burma v. The Bengalee 
Urban Co-operative Credit Society, Ltd. where it was pointed out that the 
uetification covered only profits from business with members. The first two 
cases were of interest derived from moneys invested in Government Securities 
to comply with orders of Government to the Societies to keep 40 per cent. of 
the total liabilities always ready at hand, and it was said that the profits were 
not from business with members. In the last of the three cases, it was pointed 
out that the exemption was grounded on the principle that ‘a person cannot 
make a loss or profits out of himself’, and strictly speaking, only such profits as 
were made in business with members were exempt. 


The position since these cases were decided hag been materially altered by 
‘the addition of the Hzplanation. The Explanation now takes us back to the 
kinds of income to be found in section 6 of the Indian Income-tax Act where 
business profits are, in a category by themselves, more exhaustively treated in 
section 10. There are other heads of income of distinct characteristics which are 
treated separately, and then there is a residuary head which includes income from 
‘other sources’? which for that reason are innominate. The Explanation 
cannot be said to imply a general approval of the earlier decisions. Such a 
conclusion does not necessarily follow, because if the paragraph of the notifica~ 
tion was clear enough there was hardly any need for the Explanation. The 
addition of the Explanation clears once for all any doubt that might bave arisen. 
as to the ambit of the word ‘‘profits’”’. After the addition of the Explanation 
and even before it, the word denoted profits from business and not income which 
arose, apart from business. 


It must not be overléoked that at the time when the notification was first 
issued and also when it was amended, it was not even contemplated that Co- 
operative Societies would be permitted to deal in commodities in short supply 
with a view to ensuring their equitable distribution among the consumers. It 
was, however, always open to the appropriate Government to allow a Society to 
extend its business operations to trading with persons other than its members 
subject to conditions and restrictitons, vide section 31 of the Co-operative 
Societies Act. This has, in fact, been done here. 


Once there is this extension of the business of a Co-operative Society, the 
general words of the notification include the profits from such business within 
the exemption, and it would require more than a supposed underlying intention. 
to negative the exemption. To gather the meaning of the notification,in the lighb 
of an alleged intention is to reverse the well-known canon of interpretation. 
In our opinion, the profits were exempt under the notification, and the answer 
to the question ought to have been in the affirmative. 


In the result, we allow the appeal with costs here and in the High Court. 
Avpeal allowed 





1. (1929) 56 M.L.J. 481: LL.R. 52 Mad. 897 (F.B.). 
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SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). 


Present:—S. J. Imam, J. L. Kapur, K. C. Das GUPTA, RAGHUBAR 
DAYAL AND RAJAGOPALA AYYANGAR, JJ. 


Manohar Lal .. Appellant" 
v, 
The State of Punjab .. Respondent. 


Punjab Trade Employees Act (1940), section 7 (1)—Constitutionality—A p plicabslity 
to commerial establishments in which no employees were employed—Constitution of India 
(1950), Article 19 (1) (g) and (6)—Scope. 

The Punjab Trade Employees Act (1940), is in effect the exercise of social control 
over the manner in which business should be carried on—regulated in the interests of 
the health and welfare not merely of those employed in it but of all those engaged in it. 
A restriction imposed with a view to secure this purpose would clearly be saved by 
Article 19 (6) of the Constitution. The provisions of section 7 (1) of the Act requiring 
every shop or commercial establishment to remain closed on a ‘close day’ might be sgus- 
tamed on another ground, vis., with a view to avoid evasion of the provisions specifically 
designed for, the protection of workmen employed. To require a shop-keeper, who 
employs one or two men, to close and permit his rival, who employs perhaps a dozen 
members of hig family, to remain open, clearly places the former at a grave commercial 
disadVantage. To permit such a distinction might well engender discontent and in the 
end react upon the relations between employer and employed. The Legislature may have 
felt it necessary, in order to reduce the possibilities of evasion to a minimum, to encroach 
upon the liberties of those who would not otherwise have been affected. 

Appeal from the Judgment and Order, dated the 23rd May, 1956, of the 
Punjab High Court in Criminal Revision No. 1058 of 1954. 


E. L. Arora, Advocate, for Appellant. 


N. 8. Bindra, Senior Advocate, (R. H. Dhebar, Advocate, with him), for 
Respondent. 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, J—This appeal on a certificate under Articles 132 
and 134 (1) of the Constitution granted by the High Court of Punjab raises 


for consideration the constitutionality of section 7 (1) of the Punjab Trade 
Employees Act, 1940. 


_ The appellant—Manohar Lal—has a shop at Ferozepore Cantonment in 
which business is carried on under the name and style of ‘Imperial Book Depot’. 


oe 7 of the Punjab Trade Employees Act, 1940 (hereinafter called the Act), 
enacts: ; 


_, 7+ (1) Save as othewise provided by this Act, every shop or commercial esta- 
blishment shall remain closed on a close day. . 


(2) (i) The choice of a close day shall rest with the occupier of a shop or commer- 
cial establishment and shall be intimated to the prescribed authority within two months 
of the date on which this Act comes into force,” 
to extract the provision relevant to this appeal. The appellant had chosen 
Friday as ‘‘the close day’’, t.e., the day of the week on which his shop would 
remain closed. The Inspector of Shops and Commercial Establishments, 
Ferozepore Circle, visited the appellant’s shop on Friday, the 29th of J anuary, 
1954, and found the shop open and the appellant’s son selling articles. 
Obviously, if section 7 (1) were valid, the appellant was guilty of a contraven- 
tion of its terms and he was accordingly prosecuted in the Court of the 
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Additional District Magistrate, Ferozepore, for an offence under section 16 of 
the Act which ran: 


“Subject to the other provisions of this Act, whoever contravenes any of the provisions 
Of this Actin. .c.c05 castiweeseats ses behaees shall be liable on conviction to a fine not 
exceeding twenty-five rupees for the first offence and one hundred rupees for every sub- 
sequent offence.” 
The appellant admitted the facts but he pleaded that the Act would not apply 
to his shop or establishment for the reason that he had engaged no strangers as 
employees but that the entire work in the shop was being done by himself and 
by the members of his family, and that to hold that section 7 (1) of the Act 
would apply to his shop would be unconstitutional as violative of the funda- 
mental rights guaranteed by Articles 14, 19 (1) (f) and (g) of the Constitu- 
tion. The Additional District Magistrate rejected the plea raised by the appel- 
lant regarding the constitutionality of section 7 (1) in its application to shops 
where no ‘‘employees’’ were engaged and sentenced him to a fine of Rs. 100 and 
simple imprisonment in default of paymennt of the fine (since the appellant 
had been convicted once before). The appellant applied to the High Court of 
Punjab to revise this order, but the Revision was dismissed. The learned 
Judges, however, granted a certificate of fitness which has enabled the appellant 
to file the appeal to this Court. ° 


Though the validity of section 7 (1) of the Act was challenged in the High 
Court on various grounds, learned Counsel who appeared before us rested his 
attack on one point. He urged that the provision violated the appellant’s right 
to carry on his trade or business guaranteed by Article 19 (1) (g) and that 
the restriction imposed was not reasonable within Article 19 (6) because it was. 
not in the interest of the general public. Learned Counsel drew our attention 
to the Long Title of the Act reading 


“An Act to limit the hours of work of Shop Assistants and Commercial Employees. 
and to make certain regulations concerning their holidays, wages and terms of service” 


and pointed out that the insistence on the appellant to close his shop, in which 
there were no ‘‘employees’’, was really outside the purview of the legislation and 
could not be said to subserve the purposes for whieh the Act was enacted. In 
short, the submission of the learned Counsel was that the provision for the com- 
pulsory closure of his shop for one day in the week served no interests of the 
general public and that it-was unduly and unnecessarily restrictive of his 
freedom to carry on a lawful trade or business, otherwise in accordance with 
law, as he thought best and in a manner or mode most convenient or profitable. 


We are clearly of the opinion that the submissions of the learned Counsel 
should be repelled. The Long Title of the Act extracted earlier and on which 
learned Counsel placed considerable reliance as a guide for the determination of 
the scope of the Act and the policy underlying the legislation, no doubt, 
indicates the main purposes of the enactment but cannot, obviously, control the 
express operative provisions of the Act, such as for example the terms of sec- 
tion 7 (1). Nor is the learned Counsel right in his argument that the terms of 
section 7 (1) are irrelevant to secure the purposes or to subserve the underlying 
policy of the Act. The ratio of the legislation is social interest in the health of 
the worker who forms an essential part of the community and in whose welfare, 
therefore, the community is vitally interested. It is in the light of this purpose 
that the provisions of the Act have to be scrutinized. Thus, section 3 which lays 
down the restrietions subject to which alone ‘‘young persons’’, defined as those 
under the age of 14, could be employed in any shop or commercial establishment, 
is obviously with a view to ensuring the health of the rising generation of citizens. 
Section 4 is coueerned with imposing restrictions regarding the hours of work 
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which might be-extraoted from workers other.than ‘‘young persons.” Section 4 
(1) enacts: - , 
"+ “Subject to the provisions of this Act, no person shall be employed about the bus- 
ness of a shop or commercial establishmeng for more than the normal maximum work- 
mg hours, that is to say, fifty-four hours in any one week and ten hours in any one day.” 
bringing the law in India as respects maximum working hours in line with the 
norms suggested by the International Labour Convention. Sub-clauses (4) and 
(5) of this section are of some relevance to the matter now under consideration : 


“(4) No person who has to the knowledge of the occupier of a shop or, commercial 
establishment been previously employed on any day im a factory shall be employed on 
that day about the business of the shop or commercial establishment for a longer period. 
than will, together with the time during which he has been previously employed on that 
day in the factory, complete the number, of hours permitted by this Act. 

(5) No person shall work about the business of a shop or commercial establishment 
or two or more shops or commercial establishments or a shop or commercial establish- 
ment and a factory in excess of the period during which he may be lawfully employed 
under this Act.” 

Tt will be seen that while under sub-clause (4) employers are injuncted from 
employing persons who had already worked for the maximum number of permit- 
ted hours in another establishment, sub-clause (5) lays an embargo on the 
worker himself from injuring his health by overwork in an endeavour to earn 
more. From this it would be apparent that the Act is concerned—and properly 
concerned—with the welfare of the worker and seeks to prevent injury to it, not 
merely from the action of the employer but from his own. In other words, the 
worker is prevented from attempting to earn more wages by working longer 
hours than is good for him. If such a condition is necessary or proper in the 
ease of a worker, there does not seem to be anything unreasonable in applying 
the same or similar principles to the employer who works on his own business. 
The learned Judges of the High Court have rested their decision on this part of 
the case on the reasoning that the terms of the impugned section might be justi- 
fied on the ground that it is designed in the interest of the owner of the shop or 
establishment himself and that his health and welfare is a matter of interest not 
only to himself but to the general public. The legislation is in effect the exercise 
of social control over the manner in whieh business should be carried on— 
regulated in the interests of the health and welfare not merely of those employed 
in it but of all those engaged in it. A restriction imposed with a view to secure 
this purpose would, in our opinion, be clearly. saved by Article 19 (6). 

Apart from this, the econstitutionality of the impugned provision might be 
sustained on another ground also, viz., with a view to avoid evasion of provisions 
gpecifically designed for the protection of workmen employed. It may be 
pointed out that acts innocent in themseles may be prohibited and the restric- 
tions in that regard would be reasonable, if the same were necessary to secure 
the efficient enforcement of valid provisions. The inclusion of a reasonable 
margin to ensure effective enforcement will not stamp a law otherwise valid as 
within legislative competenee with the character of unconstitutionality as being 
unreasonable. The provisions could, therefore, be justified as for securing 
administrative convenience and for the proper enforcement of it without evasion. 
As pointed out by this Court in Manohar Lal v. The State’ (when the appellant 
challenged the validity ofthis identical provision but on other grounds) : 






remain open, clearly places the 


1. (1951) S.C.J. 475: (1951) 2 M.L.J. 139 : (1951) S.C.R. 671 at 675. 
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such distinction might well engender discontent and in th : 
between employer and employed.” f and in the end react upon the relations 


; We have, therefore, no hesitation in repelling the attack on the constitu- 
tionality of section 7 (1) of the Act. “The appeal fails and is dismissed. 


Appeal dismissed. 


SUPREME COURT OF INDIA.” 
(Criminal Appellate Jurisdiction). 
Present:—S. K. Das, J. L. Karur AND M. HDAYATULLAE, JJ. 


‘Vadilal Panchal ©.. Appellant* 
v. 
Dattatraya Dulaji Ghadigaonkar and another .. Respondents. 


Criminal Procedure Code (V of 1898), section 203—Scope—Self-defence—If can be 
considered by the Magistrate as established by mera report of the Police. 

When a Magistrate directs an enquiry, under section 202, Criminal Procedure Code, for 
ascertaining the truth or falsehood of a complaint and receives a report from the 
enquiring officer supporting a plea of self-defence made by the person complained afainst, 
it ig open to him to hold that the plea is correct on the basis of the report and the 
statements of witnesses recorded by the enquiring officer. He is not bound as a matter 
‚of lawy to issue process in such a case and leave the person complained against to establish 
his plea of self-defence at the trial. It is open to a Magistrate to come to the conclusion 
that on the materials before him no offence had been made out and there was no sufficient 
ground for proceeding further on the complaint. 


Appeal by Special Iseave from the Judgment and Order, dated the 18th 
September, 1957, of the Bombay High Court in Criminal Petition Application 
No. 834 of 1957, arising out of the Judgment and Order, dated the 30th April, 
el of the Presidency Magistrate, IV Class, Girgaon, Bombay, in Case No. 6|I 

R of 1956. 


H. M. Choksi, Rajni Patel, B. K. B. Naidu and I. N. Shroff, Advocates, 
for Appellant. — i ' : 
Janardan Kharma, Advocate, for Respondent No. 1. 


Purshottam Trikamdas, Senior Advocate (H. R. Khanna, Advocate and, 
D. Gupta, Advocate for R. H. Dhebar, Advocate, with him), for Responden 


No. 2. i 
The Judgment of the Court was delivered by : 


S. E. Das, J.—This is an unfortunate case in which a complaint filed in 
the Court of the Presidency Magistrate, Bombay, on October 31, 1956, by one 
Dattatraya Dulaji Ghadigaonkar, respondent herein, has to be finally disposed 
of in the year 1960 in circumstances which we shall state at once. On June 3, 
1956, in the evening, a public meeting was held at a place called Chowpatty in 
Bombay which was to be addressed by the Prime Minister of India. The meet- 
ing was called in connection with an agitation which was then going on for the 
reorganisation of the State of Bombay. There was considerable disturbance at 
the meeting as a result whereof it had to be dispersed, and large crowds of 
people began to wander about in various localities around Chowpatty including 
an area round Charni Road Station. The case of the complaining respondent 


ao OS ee a a a a 
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was that at about 8 P.M. his younger brother Sitaram was crossing Queen’s 
hoad near a pulding called Laud Mansion. At that tıme there was a large 
crowd on the road and members of that crowd were stopping vehicles passing 
by that road. One taxi cab which had come from the direction of the Opera 
House and was gomg towards Uhurchgate was already stopped. Sitaram was 
then accompanied by Sashikant Kamtekar and Nand Kumar Vagal When 
these three had crossed the road, they heard the reports of revolver shots and on 
looking back they tound that a person called Bhayya was mnjured by one of tha 
shots and fell down on the footpath. Sitaram and his friends went to help 
Bhayya; at this stage, another shot was fired by one of the occupants of a blue 
car which was near the taxi cab referred to earlier. Sitaram was 
hit on his chest, and the bullet having entered the chest cavity myured the 
right ventricle of the heart. Sitaram was removed to the G. T. Hospital 
but died before medical assistance could be given. Dr. H. 8. 

Mehta, Police Surgeon, who made a post-mortem examination of the dead 
body, opined that Sıtaram died of shock and haemorrhage as a result of the 
gun shot wound he had received. The doctor further said that the charring 


Tound the wound indicated that the shot had been fired from a distance of 
2 to 18 inches only. 


J 

The case of the respondent was that Vadilal Panchal, appellant before 
us, fired the shot trom tne biue car. ‘Ihe occupants ot tne car were K. K. 
Shah, advocate, his son Vinay, and one Katilal Sanghvi on the back seal, and 
the appellant and chauffeur Moniddin on the tront seat. K. K. Shah was 
mentioned im the complamt as one of the complainant’s witnesses. 
He was examined and said that atter the meeting was over, he and his com- 
panions were returning in his car to his house. Because of the trouble, the 
car travelled by a longer route and when it reached Queen’s Road, there were 
large crowds on that road who were pelting stones, shoutmg slogans and com- 
mitting other acts of violence: a pubic Bus was burnt, and a taxi cab which 
was proceeding ahead of K. K. Shah’s car was stopped. Some three or 
four hundred people surrounded his car, pelted stones and shouted ‘*maro, 
maro’’. Some of them attempted to drag out Ratilal Sanghvi who occupied 
& corner seat; some caught hold of the appellant by his neck and hair and 
wanted to drag him out of the car. The appellant then opened fire with his 
revolver. The rioters then held back, and the way was clear for the car 
to pass. The car then drove away and after some time K. K. Shah and the 
appellant went to Gamdevi Police Station where the latter made a report of 


what had happened. The appellant was gent to Nair H ospital where he was 
medically treated and allowed to go. 


The Coroner of Bombay held an inquest into the death of Sitaram at 
which K. K. Sheh, Shashikant Kamtekar and several other witnesses were 
examined. The Coroner’s Jury returned a verdict that Sitaram died of the 
gunshot wound caused by a bullet fired- by the appellant ‘‘under 
such circumstances as would render the firing to be in exercise of the right 

‘of private defence and as such justified’. This verdict was returned 
on October 16, 1956. Sometime earlier, on July 3, 1956, to be precise, the 
complaining respondent had made an enquiry through his advocate from the 
Commissioner of Police, Bombay, as to whether the appellant had 
been arrested: the reply received was that the enquiries made by the police 
did not reveal any offence having been committed by the appellant and the 
police proposed to take no action. 


On October 31, 1956, the respondent filed his complaint. The learned 
Presidency Magistrate to whom the complaint was made referred it to the 
Bg 
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Superintendent of Police, C. I. D., for enquiry and report. Presumably, 
he acted under section 202 of the Code of Criminal Procedure. On Novem- 
ber 15, 1956, the Superintendent of Police submitted the report of his Ins- 
pector in which it was stated: 

“From the exhaustive enquiries made immediately after the incident it was disclosed 

that Shri Vadilal Panchal was justified ın resorting to firearms in self-defence of himself 
and other occupants of the motor car”. 
On January 17, 1957, the learned Magistrate gave the respondent another 
opportunity to examine his witnesses before the enquiring otticer, because by 
reason of a revision application made to the High Court earlier 
against the order referring the case to the police for enquiry, the respondent 
did not produce his witnesses before the enquiring officer. The enquiring 
officer then examined all the witnesses and submitted his report on March 
12, 1957. This time also the enquiring officer said: 

“From their statements and other evidence on record, it is clear that Shri Vadilal 
Panchal opened fire in the exercise of his right of private defence, which verdict the learned 
Coroner’s Jury also brought after a protracted hearing of the Inquest Proceedings. Copies 
of all statements recorded by me, are attached for reference”. 

On April 30, 1957, the learned Presidency Magistrate considered the report 
of the enquiring officer m great detail with reference to the statements gf all 


the witnesses and said: 

“The Police have recorded in detail the statements of all witnesses produced by the 
complainant as well as of all the occupants of the car. There is, therefore, material on 
record showing fully whether the circumstances existed making out the nght of private 
defence available to the accused. The fact whether the case falls within one of the exceptions 
or not can be established on the evidence of the witnesses produced by the pro- 
secttion itself though of course the burden of proof lies on the accused. From the state- 
ments, recorded by the Police in this case and from the surrounding circumstances of the 
case, I have come to the definite conclusion that the report of the police stating that 
the shot was fired by the accused in self-defence is true. As I have stated the statement 
of the police surgeon conclusively supports the conclusion. I have come to the conclusion 
that the statementa of the four eye-witnesses brought by the complainant are false. These 
` eye-witnesses are not credible witnesses. It will be harassment to the accused and waste 
of public time if any process is issued in this case”. 

“Accordingly, he dismissed the complaint under section 203, Criminal Proce- 


‘dure Code. 

Against this order of dismissal the respondent-complainant moved the 
High Court. The High Court set aside the order of dismissal and directed 
the learned Presidency Magistrate to issue process against the appellant and 
deal with the case in accordance with law, on a ground which the High Court 
expressed in the following words: 

“Now, in the case before us, causing of the death of Sitaram being indisputable, if it 
was found as the petitioner alleges that it was the shot fired by the respondent that caused 
the death of Sitaram, the accused would have to establish the necessary ingredients of the 
right of private defence as laid down in section 96 and onwards of the Penal Code. We 
do not find anything in any of the sections in Chapter XVI to show that such an exception 
can be held to be established from the mere report of the police. That, in our view, is 
contrary to the provisions of section 105 of the Indian Evidence Act which are mandatory 
provisions, ‘There is nothing in section 202 or section 203 of the Criminal Procedure Code 
which abrogates the rule as to the presumption laid down im section 105 of the Evidence 
Act and the mode of proof of exception laid down in imperative language in that section, 

In these circumstances and for the reasons aforesaid, we find that this was not a case 
in which it was proper for the learned Magistrate to dismiss the complaint under section 203, 
there being no evidence before the learned Magistrate as and by way of proof to establish the 
exception of the right of private defence pleaded by the respondent”. 


The appellant then moved this Court and obtained Special Leave to appeal 
from the order-of the High Court, dated September 13, 1957. f 
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The short question before us is—was the High Court: right in its view 
that when a Magistrate directs an enquiry under section 202, Cri- 
minal Procedure Code for ascertaining the truth or falsehood of a complaint 
and receives a report from the enquiring officer supporting a plea 
of self-defence made by the person complained against, it is not open to him 
to hold that the plea is correct on the basis of the report and 
the statements of witnesses recorded by the enquiring officer? Must he, as a 
matter of law, issue process in such a case and leave the person complained 
against to establish his plea of self-defence at the trial? It may be pointed 
out here that the High Court itself recognised that it would not be correct 
to lay down a proposition in absolute terms that whenever a defence under 
any of the exceptions in the Indian Penal Code is pleaded by the 


“As we have already observed, if there is a complaint, which itself discloses a complete 
defence under any of the exceptions, ıt might be a case where a Magistrate would be justi- 
fied in dismissing such a complaint finding that there was no sufficient ground to proceed 


with the case.” 

We are of the view that the High Court was in error in holding in this 
case that as-a matter of law, it was not open to the learned 
Presidency Magistrate to come to the conclusion that on the materials before 
him no offence had been made out and there was no sufficient ground for pro- 
ceeding further on the complaint. ae: 


The relevant sections bearing on the question are sections 200, 202 and 
208. eae 


. 

“Section 200: A’ Magistrate taking cognizance of an offence on complaint shall at once 
examine the complainant and the witnesses present, if any, upon oath and the substance of 
the examination shall be reduced to writing and shall be signed by the complainant and the 
witnesses. and also by the Magistrate: 


Provided as follows :— 


OG) EE ead wot Uae ees Seeks colle hoi S 
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(b) where the Magistrate is a Presidency Magistrate, such examination may, be on 
oath or not as the Magistrate in each case thinks fit, and where the complaint is made in 
writing need not be reduced to writing, but the Magistrate may, if he thinks fit, before the - 
matter of the complaint is brought before him, require it to be reduced to writing; - - 


(c) oem ee enene be ee ard 


Section 202°(1)* Any Magistrate, on receipt of a complaint of an offence which he is 
authorised to take cognizance, or which has been transferred to him under section 192, may, if 
he thinks fit, for reasons to be recorded in writing, postpone the issue of process for compelling 
the attendance of the person complained against, and either inquire into the case himself or, 
if he is a Magistrate other than a’ Magistrate of the third class. direct an inquiry or in- 
vestigation to be made bv any Magistrate subordinate to him. or by a police-officer or by 
such other nerson as he thinks fit for the purpose of ascertaining the ‘truth or _ falsehood of 
the complaint: i - e Nee eg 

Provided that ........... ERAS (it is unnecessary to read the proviso)’. ` 

'(2)' If any inquiry or inyestigation under this section is made by a person not being 
a Magistrate or a police-officer. such person, shall exercise all the powers conferred by this 
Code on an officer in charge of a police station, except that he shall not have Power to, 
arrest without warrant. beni hy So 
(2-A) “Any Magistrate inquiring into a case under this section may, if he thinks fit, 
take evidence of witnesses on oath. f ` 


(3) This section applies also to the police in the towns, of Calcutta and, Bombay. . - 


Section 203: The Magistrate before whom a complaint is made or .to whom it has 
been transferred, may dismisa the complaint, if, after considering the statement on.qath 


20 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). {1961 


(if any) of the complainant and the witnesses and the result of the investigation or 
inquiry (if any) under section 202, there is in his judgment no sufficient ground for pro- 
ceeding. In such case he shall briefly, record his reasons for so doing”. 


The general scheme of the aforesaid sections is quite clear. Section 200 
says inter alta what a Magistrate taking cognisance of an offence on complaint 
shall do on receipt of such a complaint. Section 202 says that the Magistrate 
may, if he thinks fit, for reasons to be recorded in writing, post- 
pone the issue of process for compelling the attendance of the person com- 
plained against and direct an inquiry for the purpose of ascertaining the 
truth or falsehood of the complaint; in other words, the scope of an inquiry 
under the section is limited to finding out the truth or falsehood of the com- 
plaint in order to determine the question of the issue of process. 
The inquiry is for the purpose of ascertaining the truth or falsehood of the 
complaint; that is, for ascertaining whether there is evidence in 
support of the complaint so as to justify the issue of process and commence- 
ment of proceedings against the person concerned. The section does not say 
that a regular trial for adjudging the guilt or otherwise of the 
person complained against should take place at that stage; for the person 
complained against can be legally called upon to answer the accu- 
sation made against him only when a process has issued and he is put on 
trial. Section 208, be it noted, consists of two part; the first part indicates 
what are the materials which the Magistrate must consider, and the 
second part says that if after considering those materials there is in his judg- 
ment no sufficient ground for proceeding, he may dismiss the complaint. 
Section 204 says that if in the opinion of the Magistrate there is sufficient 


ground for proceeding, he shall take steps for the issue of neces- 
eary process. S 


Now, in the case before us it is not contended that the learned Presidency 
Magistrate failed to consider the materials which he had to consider, before 
passing his order under section 203, Criminal Procedure Code. As a matter 
of fact the learned Magistrate fully, fairly and impartially considered these 
materials. What is contended on behalf of the respondent-complainant is 
that as a matter of law it was not open to the learned Magistrate to accept 
the plea or right of self-defence at a stage when all that he had to determine 
was whether a process should issue or not against the appellant. We are 
-unable to accept this contention as correct. It is manifestly clear from the 
provisions of section 203 that the judgment which the Magistrate has to form 
must be based on the statements of the complainant and his witnesses and 
the result of the investigation or inquiry. The section itself makes that clear, 
and it is not necessary to refer to authorities in support thereof. But the 
judgment. which the Magistrate has to form is whether or not there is sufficient 
ground for proceeding. This does not mean that the Magistrate is bound to 
accept the result of the inquiry or investigation or that he must accept any plea 
that is set up on behalf of the person complained against. The Magistrate must - 
anply his judicial mind to the materials on which he has to form his judement. 
In arriving at his judgment he is not fettered in any way except by Judicial 
considerations: he is not bound to accept what the inquiring officer savs, nor is 
he precluded from accepting a plea based on an exception, provided always 
there are satisfactorv and reliable materials on which he can base his judement 
as to whether there is sufficient ground for nraeeeding on the comnlaint or not. 
If the Magistrate has-not misdirected himself as to the scope of an enquiry 
under section 202 and has applied his mind judicially to the materials before 
him, we think+that it would be erroneous in law to hold that a plea based on an 
exception ean never bẹ accepted by him in arriving at his judgment, What 


In VADILAL PANCHAL 0. D. DULAJI GHADIGAONKAR (S. K. Das, F) 2l 


bearing such a plea has on the case of the complainant and his witnesses, to 
what extent they are fi lsifed by the evidence of other witnesses—all these are 
questions which must be answered with reference to the facts of each case. No 
universal rule can be laid in respect of such questions. 


In support of its view the High Court has relied on some of its earlier 
decisions: Emperor v. Dhondu Bapu Gujar; Emperor v. J. F. Finan’; 
and Tulsidas Amanmal Karani v. S. F. Billimoria®. We do not think that 
any of the aforesaid decisions lays down any such proposition in absolute terms 
as is contended for on behalf of the respondent. In Emperor v. Dhondu Bapu 
Gujar* a complaint charging defamation was dismissed by the Magis- 
trate under section 203 without taking any evidence, on the ground that the 
accused was protected by section 499, Exception 8. It was held that the order 
of dismissal was bad. Patkar, J., significantly observed: 


“If the Magistrate in this case had taken evidence on behalf of the prosecution and 
on behalf of the accused, and passed a proper order for discharge, the order of the Dis- 
trict Magistrate ordering a further enquiry without giving reasons might have stood on a 
different footing. We do not think that, under the circumstances of this case, there are 
adequate grounds for interfering with the order of the District Magistrate.” 

gn Emperor. v. J. A. Finan?, the accused did not dispute the 
correctness of the statements made by the complainant, but in justification 
pleaded the order passed by his superior officer and claimed protection under 
sections 76 and 79 of the Indian Penal Code. It is worthy of note that the 
order of the superior officer was not produced, but that officer very improperly 
wrote a letter to the Magistrate saying that he had given such an order. In 
these circumstances, the same learned Judge who decided the earlier case 
observed : ° 


“It was, therefore, incumbent on the Magistrate to investigate the complaint and 

to find out whether the allegation of the accused that he was protected by sections 76 and 
79 of the Indian Penal Code was made out by legal evidence before him”. 
The facts im Tulsidas Amanmal Karani v. 8. F. Billtmoria®, were 
different, and the question there considered was whether a member of the Bar 
fn India had absolute privilege. That decision has very little bearing on the 
question now before us. 

Our attention has also been drawn to a decision of the Lahore High Court 

where the facts were somewhat similar: Gulab Khan deceased through Karam 
Khan v. Gulam Muhammad Khan and others. In that case also the person 
complained against took the plea of self-defence, which was accepted. In the 
High Court.an objection was taken to the procedure adopted and it was 
argued that the order of discharge should be set aside. In dealing with that 
argument Broadway, J., said: 
_ “Now a Magistrate ig empowered to hold an enquiry into a complaint of an offence 
in order to ascertain whether there is sufficient foundation for it to issue process against 
the person or persons complained against. In the present case the Magistrate clearly 
acted in the exercise of these powers under section 202, Criminal Procedure Code. He 
allowed the complainant to produce such evidence in support of his complaint as he 
wished to produce and after a consideration of that evidence came to the conclusion that 
that evidence was so wholly (un?) (sic) worthy of credence as to warrant his taking no 
further action in the matter”. e 

Therefore, none of the aforesaid decisions lay down as an absolute proposi- 
tion that a plea of self-defence can in no event be considered by the Magistrate 
in dealing with a complaint under the provisions of sections 200, 202 and 203, 
Criminal Procedure Code. 





1. 29 Bom.L.R. 719. 3. 
2. 33 Bom.L,R, 1182, 4 
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‘On the facts, there is very little to be said. Learned Counsel for the State 
of Bombay supported the order of the learned Magistrate and pointed out that 
even on the narrow view taken by the High Court, a view to which he did not, 
however, subscribe, the learned Magistrate rightly held that there was no 
sufficient ground for proceeding; because the earlier version of some of the. 
witnesses for the complainant itself showed that there was a riotous mob on 
the road which attacked cars, burnt a public bus, pelted stones, ete., which was 
quite inconsistent with their later version that Sitaram and his companions 
were quietly crossing the road and a shot was fired from a passing or moving 
car. There was overwhelming material to show that K. K. Shah’s car was 
surrounded by the mob and some of the rioters tried to drag out and attack 
the appellant. K. K. Shah was one of the witnesses mentioned by the com- 
plainant and so also two of the Inspectors of Police. Their evidence clearly 
supported the plea of the appellant and in any case, showed that the witnesses 
examined on behalf of the respondent were totally unworthy of credence as to 
the circumstances in which the shots were fired. We cannot therefore say 
that the learned Magistrate was wrong in his judgment that there was no 
sufficient ground for proceeding further on the complaint. 


We accordingly hold that the High Court set aside the order of the leamed 
Magistrate on an erroneous view of the scope of section 203. Criminal Pro- 
cedure Code. We allow the appeal, set aside the order of the High Court, 
dated September 13. 1957 and restore that of the learned Presidency 
Magistrate, dated April 30, 1957. 


Appeal allowed. 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). 
Present:—S. J. Imam, A. K. SARKAR AND Raguupar DAYAL, JJ. 


Padam Sen and another .. Appellants* 
v. 
The State of Uttar Pradesh .. Respondent. 


Civil Procedure Code (V of 1908), section 151—Scope—Court if has inherent power 
fo appoint Commissioner except as provided in section 75 and Order 26—Commissioner 
appointed by Court without power to do so—If “public servant’—Offering bribe to him—If 
ue under section 165-A of the Penal Code (XLV of 1860), section 21; Penal Code 
Scope. : i 


The inherent powers under section 151 of the Civil Procedure Code are in addition to 
the powers specifically conferred on the Court by the Code. ‘They are complementary to 
thosé powers and therefore it must be held that the Court is free to exercise them for the 
purposes mentioned in section 151 of the Code when the exercise of those powers is not 
in any way in conflict with what has been expressly provided in the Code or against the 
intentions of the Legislature. It is also well-recognised that the inherent power is not to 
be exercised in a manner which will be contrary to or different from the procedure expressly 
provided in the Code. i 


The inherent powers sayed by section 151 are with respect to the procedure to be fol- 
lowed by the Court in deciding the cases, before it. 'These powers are not powers over 
the substantive rights which any litigant possesses. 


A party. has full rights over its books of account. The Court hag no inherent power 
forcibly to seize ita property. If it does so it invades the private rights of the party. 
Specific procedure is lud down in the Code for getting the relevant documents or books 








* Cri, A. No. 149 of 1958. 27th September, 1960, 
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in Court for the purpose of using them in Court. If a party does not produce the docu- 
ments it is lawfully called upon to produces, the Court has the power to penalize it, in 
accordance with the provisions of the Code but it cannot get hold of the documents forcibly 
from the possession of the defaulting party. 

Accordingly the Court has no inherent power to pass an order appointing a Commissioner 
to seize the plaintiff’s account books on apprehension of the defendant that the plaintiff 
may fabricate the accounts. Such an order being null and yoid the person appointed as 
Commissioner ig not a “public servant”. 


In the instant case there was neither an existing office of Commissioner, nor had the 
Court power to appoimt the Commissioner for the purpose of seizing the plaintiff’s account 
books and therefore Explanation 2 to section 21 of the Penal Code dces not apply to the 
appointment and the person appointed cannot be held to be a public servant. Therefore 
the plaintiff did not commit any offence under section 165-A of the Penal Code by offering 
the person appointed Commissioner; money in order to have an opportunity to tamper with 
the books of account, in the custody of the person appointed as Commissioner. 


Appeal from the Judgment and Order, dated the 27th October, 1958, of 
the Allahabad High Court in Criminal Appeal No. 1154 of 1956. 


N. C. Chatterjee, Senior Advocate (R. L. Kohli, Advocate, with him), 
for Appellants. 


@. N. Mathur and C. P. Lal, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Raghubar Dayal, J—This is an appeal by Padam Sen and Shekhar Chand 
against the Order of the Allahabad High Court dismissing their appeal against 
the Order of the Special Judge, Meerut, convicting them of an offence under 
section 165-A of the Indian Penal Code. The High Court granted leave to 
appeal against its order. i 


One Genda Mal, father of Shekhar Chand, appellant No. 2, sued Mithan 
Lal and others ın the Court of the Additional Munsif, Ghaziabad, for money 
on the basis of promissory notes executed by the defendants in his favour. 
The defendants apprehending that the plaintiff would fabricate his books of 
account with respect to payments made by them, applied for the seizure of the 
account books of the plaintiff. The Additional Munsif, by his order dated 
March 27, 1954, appointed Sri Raghubir Pershad, Vakil, Commissioner to 
seize those books of account. The Commissioner accordingly seized those 
books and brought them to Ghaziabad. 


The appellants were convicted by the Special Judge under section 165-A 
of the Indiån Penal Code for having offered bribe to the Commissioner for 
being allowed an opportunity to tamper with those books of account. Their 
conviction was upheld by the High Court. 


The two Courts below have found that the appellants went to the Com- 
missioner’s Office on March 30, 1954, and offered him Rs. 900 as bribe. The 
appellants do not challenge these findings of fact recorded by the Courts be- 
low. Their only contention is that Sri Raghubir Pershad, the Commissioner, 
was not a public servant, and therefore even on the basis of the findings of 
fact arrived at by the Coprts below, they did not commit any offence under 
section 165-A of the Indian Penal Code. 


It has been contended for the appellants- that the appointment of Sri 
Raghubir Pershad as Commissioner was null and void as the Additional 
Munsif had no power to appoint a Commissioner for the purpose of seizing the 
account books of the plaintiff on an application by the defendants, the power 
of a Civil Court to issue a Commission being limited by the provisions of sec- ` 
tion 75 and Order 26 of the Code of Civil Procedure (hereinafter called 
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the Code), and the Court having no inherent power to appoint a Commissioner 
for any purpose not mentioned in section 75 and Order 26 of the Code. 
On benau oi the State it is urged that the Court can appoint a Commissioner 
3n the exercise of ıts ınherent powers saved by section 151 of the Code tor 
purposes which do not come within the provisions of section 75 and Order 
26 of the Code. 


It is further submitted for the State that even if the Additional Munsif 
had no power to appoint the Commissioner for seizing the books of account, 
Sri Raghubir Pershad would be deemed to be a public servant in view of Expla- 
nation 2 to section 21 of the Indian Penal Code because he was in actual possession 
of the situation of a public servant for he acted as Commissioner and was 
recognized as such by the appellants and others connected with the civil suit. 

Section 75 of the Code empowers the Court to issue a commission, subject 
to conditions and limitations which may be prescribed, for four purposes, viz., 
for examıning any person, for making a local investigation, for examining or 
adjusting accounts and for making a partition. Order 26 lays down rules 
relating to the issue of commissions and allied matters. Mr. Chatterjee, 
learned counsel for the appellants, has submitted that the powers of a Court 
must be found within the four corners of the Code and that when the,Code 
has expressly dealt with the subject-matter of commissions in section 75 the 
Court cannot invoke its inherent powers under section 151 and thereby add to 
its powers. On the other hand, it is submitted for the State, that the Code is 
not exhaustive and the Court in the exercise of its inherent powers, can adopt 
any proccedure not prohibited by the Code expressly or by necessary implica- 
tion if the Court considers it necessary, for the ends of justice or to prevent 
abuse of the process of the Court. 

Section 151 of the Code reads: 

“Nothing in this Code shall be deemed to limit or otherwise affect the inherent powers 


of the Court to make such orders as may be necessary for the ends of justice or to prevent 
abuse of the process of the Court.” 


The inherent powers of the Court are in addition to the powers specifically 
conferred on the Court by the Code. They are complementary to those powers 
and therefore it must be held that the Court is free to exercise them for the 
purposes mentioned in section 151 of the Code when the exercise of those 
powers is not in any way in conflict with what has been expressly provided in 
the Code or against the intentions of the Legislature. It is also well recogniz- 
ed that the inherent power is not to be exercised in a manner which will be 
contrary to or different from the proceedure expressly provided in the Code. 


The question for determination is whether the impugned order of the 
Additional Munsif appointing Sri Raghubir Pershad, Commissioner for seizing 
the plaintiff’s books of account can be said to be an order which is passed by 
the Court in the exercise of its inherent powers. The inherent powers saved. 
by section 151 of the Code are with respect to the procedure to be followed by 
the Court in deciding the cause before it. These powers are not powers oven 
the substantive rights which any litigant possesses. Specific powers have to be 
conferred on the Courts for passing such Orders which would affect such rights of a 
party. Such powers cannot come within the scope of inherent powers of the 
Court in the matters of procedure, which powers have their source in the Court 
possessing all the essential powers to regulate its practice and procedure. A 
party has full rights over its books of account. The Court has no inherent 
power forcibly to seize its property. If it does so, it invades the private rights 
of the party. Specife procedure is laid down in the Code for getting the 
relevant documents or books in Court for the purpose of using them as evidence. 
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A party is free to produce such documents or books in support of its case as be 
relevant. A party can ask the help of the Court to have produced in Court 
by the other party such documents as it would like to be used in evidence and 
are adinitted by that party to be in its possession. If a party does not produce 
the documents it is lawfully called upon to produce, the Court has the power 
to penalize it, in accordance with the provisions of the Code, The Court has 
the further power to draw any presumption against such a party who does not 
produce the relevant document in its possession, especially after it has been 
summoned from it. Even in such cases where the Court summons a document 
from a party, the Court has not been given any power to get hold of the docu- 
ment forcibly from the possession of the defaulting party. 


The defendants had no rights to these account books. They could not lay 
any claim to them. They applied for the seizure of these books because they 
apprehended that the plaintiff might make such entries in those account books 
which could go against the case they were setting up in Court. The defen- 
dants’ request really amounted to the Court’s collecting documentary evidence 
which the defendants considered to be in their favour at that point of time. 
It is no business of the Court to collect evidence for a party or ‘even to protect 
the xival party from the evil consequences of making forged entries in those 
account books. If the plaintiff does forge entries and uses forged entries as 
evidence in the case, the defendants would have ample opportunity to dispute 
those entries and to prove them forgeries. 


We are therefore of opinion that the Additional Munsif had no inherent 
power io pass the order appointing a Commissioner to seize the plaintiff’s 
account books. The order appointing Sri Raghubir Pershad as Commissioner 
for this purpose was therefore an order passed withtut jurisdiction and was 
therefore a null and void order. 

Learned counsel for the State, Mr. Mathur, has submitted in the alterna- 
tive that the impugned procedure adopted by the Additional Munsif comes 
within certain provisions of the Code and has referred to rule 5 of Order 
38 and rules 1 (b) and 7 of Order 39 and rule 1 of Order 40 of 
the Code. We do not agree with this contention. The impugned order was 
not passed under any of these provisions. It was clearly an order which the 
Additional Munsif purported to pass in the exercise of the inherent powers of 
the Court. The order was: 

“It is strange that an application of this kind has been made at this late stage, after 
over 2 years., However, in the interests of justice, issue commission to Sri Raghubir 
Pershad. He must go and recover Bahi Khatas for the year 1951 from the plaintiff and 
Produce the same in Court. Fees Rs. 20, plus T. A. Report within six days. Costs of 
the commission will not be taxed.” 

„Further, the provisions of rule 5 of Order 38 are to prevent a 
decree that may be passed being rendered infructuous and rule 1 (b) of Order 
39 is applicable where the defendant threatens to dispose of his property 
to defraud creditors. None of these provisions has any application to the facts 
of the present case. Rule 7 of Order 39 empowers the Court, on the 
application of any party to a suit, to make an order for the detention, preserva- 
tion or inspection of any property which is the subject-matter of such suit or 
as to which any question may arise therein. The account books of the plaintiffs 
were not ‘property’ which were the subject-matter of the suit nor such that 
about them a question could arise in the suit. The account books could, at 
best, have been piece of evidence, if the plaintiff or the defendant had cared 
to rely on them. We therefore hold that the Additional Munsif had no power 
under the Code to appoint the Commissioner for seizing the plaintiff’s books 
‘of account. 


S—4 
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Lastly it was urged for the State that even if the appointment of Sri 
Raghubir Pershad as Commissioner was null and void as the Additional Munsif 
had no jurisdiction to appoint a Commissioner for seizing the account books of 
the plaintiff, Sri Raghubir Pershad should be treated to be a ‘public servant” 
in view of Explanation 2 to section 21 of the Indian Penal Code. It has not 
been disputed for the appellant that if the appointment of Sri Raghubir 
Pershad as Commissioner had been valid, he would have been a public servant 
in view of the Fourth Clause to section 21 of the Indian Penal ‘Code. Explana- 
tion 2 to section 21 reads: 


“Wherever the words ‘public servant’ occur, they shall be understood of every petsom 

who ıs in actual possession of the situation of a public servant, whatever legal defect 
there may be in his right to hold that situation.” 
The contention for the State is that though there was a legal defect in Sri 
Raghubir Pershad’s appointment as Commissioner on account of the Additional 
Munsif having no power to appoint a Commissioner for the purpose of seizing 
the plaintiff’s books of account, that will not affect his being a public servant 
as he was in actual possession of the situation of a public servant. We do not 
agree with this contention, and are of opinion that the Explanation applies 
only when there be a post in existence. The Explanation does not apply when 
there is no pre-existing post or when the person appointing has no authority 
to appoint. 


The word “situation” according to Webster’s New International Diction- 
ary of the English Language, means: position or place of employment, place, 
office; as a situation in a store. The apposite meaning for the purposes of this 
Explanation would be ‘office’. ‘Office’ again, according to the same 
Dictionary, means a special duty, trust, charge or position, conferred by an 
exercise of governmental authority and for a public purpose; a position of 
trust or authority conferred by an act of governmental power; a right to exer- 
cise a public function or employment and receive the emoluments (if any) 
thereto belonging; as, an executive or judicial office ........ In a wider sense, 
any position or place in the employment of the Government, especially one of 
trust or authority. The Dictionary further notes the differences in the connota- 
tions of the various words office, post, appointment, situation and place and 
says: Office commonly suggests a position of (especially public) trust or 
authority; and situation emphasizes the idea of employment, especially in æ 
subordinate position; as, to seek a situation as governess, as private secretary. 


It is therefore clear that it is necessary for the application of this Hxpla- 
nation that the person concerned should be in actual possesion of the 
pre-existing office of a public servant. If there be no office or post, there could 
be no question of any person’s being in actual possession thereof, and of the 
person concerned coming within the terms of this Explanation. There was no 
post or office of a Commissioner in existence. All that happened here was that 
Sri Raghubir Pershad was authorized to seize and keep certain documents in 
his possession. In the present case there was neither any existing office of 
Commissioner, nor the Additional Munsif had power to appoint Sri Raghubir 
Pershad as Commissioner for the purpose of seizing the plaintiff’s account 
books and therefore this Explanation does not apply to the appointment of Sri 
Raghubir Pershad as Commissioner. It follows, therefore, that Sri Raghubir 
Pershad cannot be held to be a public servant. 


We therefore accept the contention for the appellants and hold that Sri 
Raghubir Pershad was not a public servant and that therefore the appellants 
did not commit any offence under section 165-A of the Indian Penal Code by 
their offering him money in order to have an opportunity to tamper with the 
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books of account which were in his custody. We therefore allow the appeal, set 
aside the order of the Court below and acquit the appellants of the offence 
under section 165-A and direct that the fine, if paid, be refunded. The appel- 
lants are ou bail and therefore the bail bonds will be cancelled. 


Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—J. L. Kapur, M. HIDAYATULLAH AND J. ©. Suan, JJ. 


The Commissioner of Income-tax, Bihar and Orissa .. Appellant* 
v. 
Maharaja Pratapsingh Bahadur of Gidhaur .. Respondent. 


Income-tax Act (XI of 1922), section 34—(Amended by Act XLVIII of 1948)—Re- 
trospective effect. 


Appeal from the Judgment, dated the 13th July, 1956, of the Patna High 
Court in Miscellaneous Judicial Case No. 665 of 1954.. 


R. Ganapathy Iyer and R. H. Dhebar, Advocates, for Appellant, 


A. V. Viswanatha Sastri, Senior Advocate, R. O. Prasad, Advocate, with 
him, for Respondent. 


The Judgment of the Court was delivered by 


Hidayatullah, J—This is an appeal by the Commissioner of Income-tax 
with a certificate against the Judgment and Order of the High Court at Patna 
answering two questions of law referred to it under section 66 (1) of the 
Income-tax Act by the Tribunal, in the negative. These questions were: 


_ .“(1) Whether in the circumstances of the case assessment proceedings were validly 
Initiated under gection 34 of the Indian Income-tax Act? 


(2) If so; whether in the circumstances of the case the amount received from inte- 
rest on arrears of agricultural rent was rightly included in the income of the assessee?” 


The assessee, the Maharaja Pratapsingh Bahadur of Gidhaur, had agricul- 
tural income from his zamindari for the four assessment years, 1944-45 to 


‘issued notices under section 34 of the Indian Income-tax Act for assessing the 
escaped income, These notices were issued on August 8, 1948. The assess- 
ments after the returns were filed, were completed on August 26, 1948. Before 
the notéees were issued, the Income-tax Officer had not put the matter before the 


Ta a 
*G. A. No. 650 of 1957. 29th November, 1960. 
1. (1948) 2 M.L.J. 447: L.R. 75 I.A. 283: (1948) 16 T.T.R. 325 : ALR, 1949 P.G. 1 (P.C.), 
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Commissioner for his approval, as the section then did not require it, and the 
assessments were completed on those notices. Section 34 was amended by tha 
Income-tax and Business Profits Tax (Amendment) Act, 1948 (No. 48 of 1948), 
which received the assent of the Governor-General on September 8, 1948. The 
appeals filed by the assessee were disposed of on September 14 and 15, 1951, by 
the Appellate Assistant Commissioner, before whom no question as regards the 
validity of the notices under section 34 was raised. The question of the validity 
of the notices without the approval of the Commissioner appears to have been 
raised before the Tribunal for the first time. In that appeal, the Accountant 
Member and the Judicial Member differed, one holding that the notices were 
invalid and the other, to the contrary. The President agreed with the Account- 
ant Member that the notices were invalid, and the assessments were ordered to 
be set aside. 


The Tribunal then stated a case and raised and referred the two questions, 
which have been quoted above. The High Court agreed with the conclusions 
of the majority, and the present appeal has been filed on a certificate granted 
by the High Court. 


Section 34, as it stood prior to the Amendment Act No. 48 of 1948, did not 
lay any duty upon the Income-tax Officer to seek the approval of the Oemmis- 
sioner before issuing a notice under section 34. The amending Act by its first 
section made sections 3 to 12 of the amending Act retrospective by providing 
“sections 3 to 12 shall be deemed to have come into force on the 30th day of 
March, 1948....’’ Section 8 of the amending Act substituted a new section in. 


place of section 34, and in addition to textual changes with which we are not 
concerned, also added a proviso to the following effect: 


“Provided that— 

(1) the Income-tax Officer shall not issue a notice under this sub-section unless he 

has recorded his reasons for doing so and the Commissioner is satisfied on such reasons 
that it is a fit case for, the issue of such notice.” 
The question is whether the notices which were issued were rendered void by 
the operation of this proviso. The Commissioner contends that section 6 of the 
General Clauses Act, particularly clauses (b) and (c) saved the assessments as 
well as the notices. He relies upon a decision of the Privy Council in Lemm v. 
Mitchel, Eyre v. Wynn-Mackenzte? and Butcher v. Henderson? in support of 
his proposition. The last two cases have no bearing upon this matter; but strong 
reliance is placed upon the Privy Council case. In that case, the earlier action 
which had been commenced when the Ordinance had abrogated the right of 
action for criminal conversation, had already ended in favour of the defendant 
and no appeal therefrom was pending, and it was held that the revival of the 
right of action for criminal conversation did not invest the plaintiff with a right 
to begin an action again and thus expose the defendant to a double jeopardy for 
the same act, unless the statute expressly and by definite words gave him that 
right. The Privy Council case is thus entirely different. 


No doubt, under section 6 of the General Clauses Act it is provided that 
where any Act repeals any enactment, then unless a different intention. 
appears, the repeal shall not affect the previous operation of any enactment so 
repealed or anything duly done thereunder or affect any right, obligation or 
liability acquired, accrued or incurred under any enactment so repealed. It 
further provides that any legal proceedings may be continued or enforced as 
if the repealing Act had not been passed. Now, if the amending Act‘had re- 
— ee ee 

1, L.R. 1912 A.C. 400. 3. (1868) L.R. 3 QB. 335. 
2. (1896) 1 Ch. 135. 
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pealed the original section 34, and merely enacted a new section in its place, the 
Tepeal might not have affected the operation of the original section by virtue 
of section 6. But the amending Act goes further than this. It repeals the 
original section 34, not from the day on which the Act received the assent of 
the Governor-General but from a stated day, viz., March 30, 1948, and substi- 
tutes in its place another section containing the proviso above mentioned. The 
amending Act provides that the amending section shall be deemed to have come 
into force on March 30, 1948, and thus by this retrospectivity, indicates a 
different intention which excludes the application of section 6. It is to be 
noticed that the notices were all issued on August 8, 1948, when on the statute 
book must be deemed to be existing an enactment enjoining a duty upon the 
Income-tax Officer to obtain prior approval of the Commissioner, and unless that 
approval was obtained, the notices could not be issued. The notices were thus 
invalid. The principle yhich was applied by this Court in Venkatachalam v. 
Bombay Dyeing Manufacturing Co., Lid.,1 is equally applicable here. 


No question of law was raised before us, as it could not be in view of the 
decision of this Court in Narayana Chetty v. Income-tac Oficer? that the 
proviso was not mandatory in character. Indeed, there was time enough for 
fresh notices to have been issued, and we fail to see why the old notices were 
not récalled and fresh ones issued. 


For these reasons, we are in agreement with the High Court in the answers 
given, and dismiss this appeal with costs. 


Appeal dismissed., 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present:—J. L. Kapur, M. Hmayarunian AND J. C. Suan, JJ. 


Messrs. Ramnarain Sons (Pr.) Ltd. ss Appellant* 
v. 
The Commissioner of Income-tax, Bombay .. Respondent. 


Income-tax Act (XI of 1922)—Assessee-company formed for carrying on business 
as brokers, managing agents and dealers in shares and securities—Assessee acquiring con- 
trolling shares in a (company (at very much above market rate) to enable tt to acqwire 
managing agency of that company—Loss incurred in re-selling such shares — Managing 
agency—If capital asset-—Loss in sale of the shares—If business loss. 


Where the assessee a company formed for carrying on business as brokers, managing 
agents and dealers in shares and securities, purchased a large number, of shares in a 
company (at very much above the market rate) to enable it to acquire the managing agency 
of that company and subsequently sustained loss on the sale of those shares: 

Held: The acquisition of the managing agency was an acquisition of a capital asset 
and the loss incurred by sale of the shares was of a capital nature. The acquisition of 
those shares at prices which exceeded very much the current market rate, was not acqui- 
sition of a stock in trade, but of a capital asset. The managing agency and the shares 
did not constitute stock in trade of a trading venture. 


Appeal by Special Leave from the Judgment and Order, dated the 2nd 
August, 1956, of the Bombay High Court in Income-tax Reference No. 1 of 
1956. 


1. (1958) S.GJ. 1054 3 (1958) 2 M.LJ. 2. (1959) S.C.J. 250 : (1959) 1 M.L.J. (S.C.) 

per 882 : (1958) 2 W.R. (SC.) 182: 109 : (1059) 1 An.W.R. (S.C.) -r09 : (1959) 35 
1958) S.C R. 703. I.T.R. 388. 

*C.A. No. 698 of 1957. 5th December, 1960. 
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A. V. Viswanatha Bastri, Senior Advocate (B. A. Palkhiwala, 
and @. Gopalakrishnan, Advocates, of Messrs. Gagrat & Co., with him), for 
Appellant. 


Hardyal Hardy and D. Gupta, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Shah, J—The High Court of Judicature at Bombay answered the follow- 
ing two questions referred by the Income-tax Appellate Tribunal, Bench “B”, 
Bombay, under section 66 (1) of the Indian Income-tax Act, 1922: 


(1) Whether the acquisition of the managing agency of the Dawn Mills Co., Ltd., 
was in the nature of a ‘business’ carried on by the assessee-company? 


(2) If the answer to the first question is in the affirmative, whether the loss suffered 
by the assessee-company of Rs. 1,78,438 on purchase and sale of 400 shares of the Dawn 
Mills Co., Ltd., being incidental to its business of acquiring the managing agency, was 
a loss of a revenue nature?, 


as follows: 


(1) Acquisition of the managing agency was an acquisition of a capital asset; 
(2) The loss in respect of the 400 shareg was of a capital nature, 


Against the order of the High Court, this appeal is preferred with Special 
Leave, 


The appellants are a private limited company registered under the Indian 
Companies Act, 1918, and carry on business as brokers, managing agents and, 
dealers in shares and securities. One of the objects for which the appellants 
were incorporated was to acquire managing agencies. The appellants also 
carried on business in shares of different companies, and were assessed to 
Income-tax as dealers in shares and securities. 


Messrs. Sassoon J. David & Co., Lid. were the managing agents of the Dawn 
Mills Ltd.—a public limited company—and they held 2,507 out of a total issue 
of 3,200 shares. On September 28, 1946, the appelants purchased from Messrs. 
Sasoon, J. David & Co., Ltd., 1,507 shares of the Dawn Mills at the rate of 
Rs. 2,821-8-0 per share and having obtaimed a controlling voting right, 
acquired the managing agency rights of the Mills. The remaining one thou- 
sand shares were acquired from Messrs. Sassoon J. David & Co., Ltd. by the 
Directors of the appellants at the rate of Rs. 1,500. At the material time, the 
ruling market price of the shares of the Dawn Mills was Res. 1,610. In 
December, 1946, the appellants sold 400 out of the shares purchased by them, 
and thereby suffered a loss of Rs. 1,78,488. The loss suffered by the appellants 
in the year of account January 1, 1946, to December 31, 1946, by sale of shares 
including 400 shares of the Dawn Mills was Re. 1,92,834. Crediting 
Rs. 1,05,907 earned as profit in certain other share transactions, the net loss 
suffered in the share transactions in the year of account amounted to Rs. 86,927. 
The appellants valued their shares at the end of the year of account at cost or 
market price whichever was lower. By this method of valuation, the books 
of account of the appellants showed a loss of Rs. 7,97,792 which included a loss 
of Rs. 7,04,000 on the valuation of the Dawn Mills shares held by the appellants 
at the end of the year of account. ‘ 


In the Income-tax assessment for the year 1947-48, the appellants claimed 
Rs. 86,927 as loss on sales in trade in shares and Rs. 7,97,792 as loss on valua- 
tion of stock-in-trade. The Income-tax Officer, Companies’ Circle III, (I), 
Bombay, disallowed the loss suffered by the appellants in the sale of the Dawn 
Mills shares because in his view those shares were purchased by way of capital 
investment and the loss suffered by sale thereof could not be allowed as a trad- 
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ing loss. He also held that the appellants were not entitled to depart from the 
method adopted in earlier years and to value the closing stock of shares in the 
year of account at cost or market price whichever was lower and to claim the 
difference between the opening and closing valuation as a trading loss. The 
Appellate Assistant Commissioner confirmed that order. In appeal, the 
Income-tax Appellate Tribunal held that the managing agency of the Dawn 
Mills was acquired by the appellants as a part of their business activity and 
the shares of the Mills having been purchased in the regular course incidental 
to their business of acquiring the managing agency the loss on the sale of 
those shares was allowable as a revenue loss; but the shares of the Dawn Mills 
were not the stock-in-trade of the appellants’ business and they were not entitled 
to treat the difference between the purchase price and the value at close of the 
year of those shares, as a trading loss. Accordingly, the Tribunal allowed 
Rs. 1,78,438 as loss on sale of 400 shares of the Dawn Mills, but did not allow 
Rs. 7,04.000 as loss arising out of the valuation of the Dawn Mills shares at 
the end of the year of account. On the application of the Commissioner of 
Income-tax, the Tribunal referred to the High Court the questions set out 
hereinbefore. In the High Court, the appellants took out a notice of motion for 
directing the Tribunal to refer certain questions which the appellants claimed 
arose out of the order of the Tribunal and which the Tribunal did not refer. 

The High Court agreed with the opinion of the Tribunal that the shares 
of the Dawn Mills were not the stock-in-trade of the appellants and that those 
shares were purchased by the appellants with the object of acquiring the manag; 
ing agency. The High Court, however, held that the shares acquired by the 
appellants formed a capital asset and the loss suffered by sale of 400 out of those 
shares in the year of account being a capital loss, was not in the computation 
of income a permissible deduction. The High Court dismissed the notice of 
motion taken out by the appellants. . 


In considering whether a transaction is or is not an adventure in the 
nature of trade, the problem must be approached in the light of the intention. 
of the assessee having regard to the ‘‘legal requirements which are associated 
with the concept of trade or business.’ The inference on this question raised 
by the Tribunal on the facts found is of mixed law and fact and is open to 
challenge before the High Court on a reference under section 66 of the Income- 
tax Act—@. Venkataswami Naidu & Co. v. The Commissioner of Income-taz.* 
Tt was held in The Oriental Investment Co, Lid. v. The Commissioner of 
Income-tax, Bombay, that the question whether the appellants’ transactions 
amounted to dealing in shares and properties or to investment, is a mixed 
question of law and fact, and that the legal effect of the facts found by the 
Tribunal on which the assessee could be treated as a dealer or an investor, 18 & 
question of law. The Tribunal held that the shares of the Dawn Mills purchas- 
ed by the appellants did not become their stock-in-trade. But they held that 
the transaction having been effected in the regular course of the business of 
the appellants, viz., the acquisition of managing agencies, the loss resulting 
from the sale of shares was incidental to that business and was a revenue logs. 
Tt is not easy to appreciate the process by which this conclusion was reavhed. 
The shares were purchased for the purpose of acquiring the managing agency 
of the Dawn Mills; they were not purchased in the course of the appellants’ 
business as dealers in shares. By purchasing the shares which facilitated 
acquisition of the managing agency, a capital asset was acquired and merely 
because the managing agency could be utilised for earning profit, the acquisi- 
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tion of the shares which led to the acquisition of the managing agency could 
not, in the absence of an intention to trade in those shares, be regarded as 
acquisition of stock-in-trade of the share business. The appellants had 
undoubtedly purchased the shares of the Dawn Mills with money borrowed at 
interest, but that circumstance by itself does not evidence an intention to trade 
in the shares. Nor isthe fact that the appellants are dealers in shares and their 
Memorandum of Association authorises them to carry on business in shares of 
any importance in the circumstances of this case. The appellants by entering 
the shares of the Dawn Mills in their statement of shares in which trading 
transactions were carried on could not alter the real character of the acquisition. 
The appellants were undoubtedly dealers in shares; but the transaction in the 
Dawn Mills shares was ex facie not a business transaction. The current market 
rate at the date of purchase was Rs. 1,610 per share whereas the appellants 
acquired. the shares at the rate of Rs. 2,321-8-0 per share. Even assuming that 
the appellants acquired the entire block of 2,507 shares from Messrs. Sasson, J. 
David & Co., Lid.—the shares transferred to the names of the Directors being 
held by them merely as nominees of the appellants—the price per share was 
considerably in excess of the prevailing market rate. The only reason for 
entering into the transaction which could not otherwise be regarded as a pru- 
dent business transaction, was the acquisition of the managing agency. If 
the purpose of the acquisition of a large block of shares at a price which’ ex- 
ceeded the current market price by a million rupees was the acquisition of the 
managing agency, the inference is inevitable that intention in purchasing shares 
was not to acquire them as part of the trade of the appellants in shares. The 
Tribunal found that the Dawn Mills’ shares were acquired by the appellants 
for obtaining the managing agency of the Mills. The agency was acquired by 
virtue of the voting power which the appellants obtained having purchased a 
very large block of shares; and for acquiring the managing agency, the appel- 
lants did not pay any distinct consideration. The managing agency is mani- 
festly the source of profit of the appellants; but the shares purchased and the 
Managing agency acquired were both assets of a capital nature and did not 
constitute stock-in-trade of a trading venture. If the shares were acquired 
for obtaining control over the managing agency of the Dawn Mills, the fact 
that the acquisition of the shares was integrated with the acquisition of the 
managing agency did not affect the character of the acquisition of the shares. 
Subsequent disposal of some out of the shares by the appellants could also not 
convert what was a capital acquisition into an acquisition in the nature of 
trade. 


The High Court was therefore right in holding that the acquisition of the 
managing agency was an acquisition of a captital asset and the loss incurred by 
sale of the 400 shares was of a capital nature. The High Court was also right 
in dismissing the notice of motion for an order directing the Tribunal to refer 
the questions suggested by the appellants. If the acquisition of the shares was 
not acquisition of a stock-in-trade, but of a capital asset, the appellants, by 
valuing the shares at cost or market price whichever was lower, could not bring 
the difference between the purchase price and the valuation made by them into 
their trading account. 


The appeal therefore fails and is dismissed with cbsts. 1 
Appeal dismissed. 
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(Civil Appellate Jurisdiction). 
Present :—J. L. Kapur, M. HDAYATULLAH AND J. C. SHAB, JJ. 


The Commissioner of Excess Profits Tax, Madras .. Appellant* 
v. 
N. M. Rayaloo Iyer & Sons .. Respondent. 


Excess Profits Tax Act (XV of 1940), Schedule I, rule 12 and Income-tay Act (AT 
of 1922), section 10 (2) (xv) and 10 (2) (x)—Commiasion payable out of ‘net profits 
to assessee’s employees—Excess profits tax tf to be deducted in computing net profits— 
Finding of Tribunal as to reasonableness and necessity of expenses deducted—Interference 
by High Court on reference—When permiserble. 


Whether in determining the commission payable to employees of asseasee at a percen- 
tage of profits the Excess Profits Tax is to be deducted from the profits is a question of. 
interpretation of the agreement where under the agreement the employee was to re- 
ceive 1234 per cent. commission on the net profits calculated after deducting from the gross- 
profits of the business the salaries, wages and other outgoings; in the expression ‘outgoings’ 
is the Excess Profits Tax paid by the assessee included and can be deducted? 


Commission paid to various employees in the instant case is not a permissible deduction 
under Excess Profits Tax Act. It is the province of the Excess Profit Tax Officer and 
the Tribunal to assess the permissible deductions in the context of reasonableness and 
necessity having regard to the requirements of the business and interference with the- 
conclusion is permissible if the view of the Taxing Authorities is vitiated by an error of- 
law or is not based on any materias, or the conclusion is such that no man instructed in 
law could have arrived at. It is true that in considering whether the deduction claimed 
by the assessee for payments made as bonus or commission paid to an employee is to be 
allowed, the Taxing Officer must have regard to the provisions of section 10 (2) (z) of- 
the Income-tax Act and clause (12) of Schedule I of the Excess Profits Tax Act; and- 
in assessing reasonableness, consideration of commercial expediency must undoubtedly be 
taken into account. But commercial expediency must be vidwed in the light of the re-- 
quirements of the business and the actual services rendered by the persona concerned. 
Any abstract consideration of commercial expediency is out of place. 

In the instant case the High Court was not justified in seeking to re-appreciate the- 
evidence on which the conclusion of the Excess Profit Tax Officer which was confirmed by 
the Tribunal was based. Their jurisdiction being advisory the High Court had to answer 
the questions, submitted for opinion on the facts found; if the High Court held the view 
that the Taxing Authorities had misdirected themselves in law or had made a wrong’ 
inference in law or had failed to apply the correct tests or had misconceived the evidence, 
it was open to them to invite the attention of Taxing Authorities to the error committed 
by them; but the High Court could not set aside the decision of the Taxing Authorities. 
on a re-appreciation of the evidence. 


Appeals from the Judgment and Order, dated the 18th April, 1955, of the 
Madras High Court in Case Referred Nos. 53 of 1952 and 44 of 1953.- 


Hardyal Hardy and D. Gupta, Advocates, for Appellant. 


A. V. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer and 
8. Padinanabhan, Advocates and G. Gopalakrishnan, Advocate of Messrs. Gargat 
& Co., with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, J—These are two appeals filed with certificate of fitness granted 
by the High Court of Judicature at Madras. Appeal No. 494 of 1958 arises 
out of orders passed in certain Excess Profits Tax Appeals and Appeal No. 495 
cf 1958 arises out of orders passed in certain Income-tax References, Excess 
Profits Tax Appeals and Business Profits Tax Appeals. 

Messrs. N. M. Rayaloo Iyer & Sons—hereinafter referred to as the assessees 
—are a firm carrying on business principally in dyes and chemicals. They are 
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the chief representatives in ‘‘South India’’ of the products of the Imperial 
Chemical Industries Company (India) Ltd.—hereinafter referred to as the 
“T.Q.1.’? The business in dyes and chemicals was in the years material to 
these appeals, conducted in the name and style of ‘‘Colours Trading Company’’, 
with its Head Office at Madura and in thirteen branch offices in different towns 
in ‘South India’’. The business was carried on originally in partnership by 
three brothers, N. M. R. Venkatakrishna Iyer, N. M. R. Subbaraman and 
N. M. R. Krishnamurti. On April 18, 1946, N. M. R. Subbaraman retired 
from the firm and the share of N. M. R. Venkatakrishna Iyer was taken over 
by a private limited company N. M. R. Venkatakrishna Iyer & Sons Ltd., but 
the business was, notwithstanding the changes in the personnel, continued in 
the original name and style. One N. M. R. Mahadevan (son of N. M. R. 
Venkatakrishna Iyer)—hereinafter referred to as Mahadevan—was employed 
by the assessees as the General Manager of the Colours Trading Co. by letter, 
dated April 17, 1940, the assessees wrote to Mahadevan agreeing to pay him 
remuneration at the rate of Rs. 1,800 per annum and 5 per cent. of the net 
profits of the concern (Colours Trading Company) calculated by deducting 
from the gross profits of the business, salaries, wages and other outgoings but 
without making any deduction for capital. By lettter, dated March 30, 1948, the 
salary of Mahadevan was fixed at Rs. 3,000 per annum and the commission 
was enhanced to 123 per cent. of the net profits of the Colours Trading Tom- 
pany. The branch offices were managed by local managers and assistant 
managers who were paid in addition to monthly salary, annual and special 
bonus and dearness allowance. The assessees received from the I.C.I. com- 
mission at rates varying between 74 per cent. and 12 per cent. on different 
products sold to them. With effect from April 1, 1944, the I.C.I. allowed a 
bpecial emergency commigsion of 5 per cent. on all dyes and dye-stuffs sold to 
-the assessees. This special emergency commission was increased to 15 per 
cont. on all sales on or after March 1, 1945, but was subsequently reduced to 
10 per cent. on sales on and after September 1, 1946. 


These appeals relate to the liability of the assessees to Excess Profits Tax 
for the chargeable accounting periods ending April 13, 1948, April 12, 1944, 
April 12, 1945, and March 31, 1946, and for Business Profits Tax for the 
chargeable accounting periods ending April 12, 1946, March 31, 1947, April 
13, 1947, March 31, 1948, and April 12, 1948. 


The assessees claimed that they had paid to their employees in the years 
of account 1942-43 to 1947-48 under agreements executed from time to time a 
share in the special emergency commission received from the I. O. I., in addi- 
tion to monthly salary, dearness allowance and general ‘and special 
bonus. The I.C.I. in allowing the emergency commission by its letter dated 
January 24, 1944, recommended that 1 per cent. out of the 5 per cent. commis- 
sion allowed may be ‘‘passed on’’ by the assessee to their ‘‘sub-distributors’’. 
‘The assessees claimed that pursuant to this recommendation, they paid to their 
employees commission at rates varying between 14% to 4%, and when the 
emergency commission was increased to 15% and the I.C.I., by letter dated 
February 23, 1945, recommended that 6% out of this commission may be 
passed on to the sub-distributors, the assessees claimed to have distributed 
commission at rates varying from 2% to 74% and in some cases at a "ate ad 
high as 12%. Under the service agreements, commission was payable to the 
employees only if the turnover in dyes exceeded Rs. 1,00,000 net in any year, 
‘ut to empoyees in several branches the assessees claimed to 
have paid commission at generous rates even when the turnover fell far short 
of that amount. In the year of account ending April 12, 1945, there was a 
revision of the scales of salaries of the employees, and the assessees commenced 
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giving to their employees dearness allowance and special bonus which in the 
aggregate exceeded 50% of the basic annual salary and also annual bonus 
equal to the annual salary. The result of this revision of emoluments was 
that each employee received an amount equal to at least 24 times his enhanced 
basic salary. In addition to this remuneration, the assessees claimed that they 
had paid a share in the commission which in some cases exceeded 12 times the 
basic salary. 


In computing the total income of the assessees for years 1943-44 and 
1944-45 for purposes of income-tax, the Income-tax Officer disallowed the 
payment of 124% of the net profits of the Colours Trading Co. to Mahadevan 
and in computing the income for the assessment years 1945-46, 1946-47, 1947-48 
and 1948-49 the Income-tax Officer disallowed the commission paid to the Branch 
Managers and other employees. In appeal the Appellate Assistant Commis- 
sioner set aside the order which disallowed the amount of commission paid to 
Mahadevan and following the order of the Income-tax Appellate Tribunal in 
certain Excess Profits Tax appeals, allowed 5% of the net profits with- 
out deduction of Excess Profits Tax or Business Profits Tax, or 124% after 
deduction of Excess Profits Tax or Business Profits Tax whichever was higher. 
That order was confirmed in appeal by the Income-tax Appellate Tribunal. 
Thé Tribunal also confirmed the order disallowing the emergency commission 
paid to the branch managers and other employees, and in the computation of 
taxable income for purposes of Income-tax, Excess Profits Tax and Business 
Profits Tax, added back all those payments. At the instance of the assessees, 
the Tribunal referred two sets of questions to the High Court under section 66 
(1) of the Income-tax Act read with section 21 of the Excess Profits-tax Act. 


Questions 1 to 3 in Referred Case No. 44 of 1953 were: 


(1) Whether in allowing a deduction under section 10 (2) (+v) „of the Income- 
tax Act, the Income-tax Officer is precluded from going into the question whether the 
amount was paid wholly and exclusively for the purpose of the assessee’s business? 


(2) Whether there was any material before the Tribunal to hold that the com- 
mission payment to N. M. R. Mahadevan at 124% before deduction of Excess Profits 
Tax or Business Profits Tax was not wholly and exclusively laid out for the purpose of 
the agsessee’s business? 


(3) Whether the commission payment to the branch managers, assistant managers 
and other employees is an expenditure laid out wholly and exclusively for the purpose of 
the business? 


Questions referred in Referred Case No. 58 of 1952 were: 


(1) Whether the Appellate Tribunal erred in Jaw in holding that in accordance 
with the terms of letters, dated 17th April, 10, and 30th March, 1943; and the conduct 
of the parties the Excess Profits Tax payable by the assessee should be deducted from 
the profits before the commission of 124% payable to N. M. R. Mahadevan is calculated? 

(2) Whether there is any material on evidence sufficient in law for the 
Appellate Tribunal to hold that the commission of 124% on profits paid to Mahadevan 


was unreasonable within the meaning of rule 12 of Schedule I of the Excess Profits 
Tax Act? 


(3) Whether on the facts and circumstances of the case the disallowance by the 
Excess Profits Tax authorities of the ‘commission paid to branch managers is justified 
under rule 12 of Schedule P of the Excess Profits Tax Act? 


The material provisions relating to allowances under the Excess Profits 
Tax Act and the Business Profits Tax Act (which Act superseded the Excess 
Profits Tax Act as from March 30, 1946) were on the questions arising in this 
case substantially the same and hereafter reference to the Excess Profits Tax 
Act will in respect of the period after March 30, 1946, be deemed to be a refer- 
ence to the Business Profits Tax Act. : 
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In the opinion of the High Court, m computing the taxable income, the 
deductions claimed by the assessees fell to be considered not under section 10 
(2) (zv) of Income-tax Act but properly under section 10 (2) (x) of the 
Income-tax Act, the latter being a specific provision in the Act relating to 
deduction of commission or bonus paid to an employee. The High Court 
observed that in assessing liability to Excess Profits Tax the bonus or 
commission paid to the employees of the tax payer may be permitted as a 
deduction in the light of section 10 (2) (x) of the Income-tax Act and Rule 
12 of Schedule 1 to the Excess Profits Tax Act. The case of Mahadevan, ac- 
cording to the High Court, did not present much difficulty, the only question 
which fell to be determined in his case being whether in allowing deduction of 
commission at the rate of 124% on the net profits, the Excess Profits Tax paid 
by the assessees was to be taken into account. Following a judgment of the 
Punjab High Court in Commissioner of Income-taz, Delhi v. Delhi Flour 
Mills, Ltd. the High Court observed that in computing net profits Excess 
Profits Tax could not be deducted, but on the materials on the record, the ques- 
tion whether the commission paid to the branch managers and other 
employees was properly deductible could not be decided, and accordingly the 
High Court called for and obtained from the Tribunal a supplementary state- 
ment of facts. The High Court after considering the supplementary statement 
observed that the assessees had undoubtedly distributed substantial sums ‘Out 
of the emergency commission to its managers and assistant managers in the 
branches at rates well above the minima recommended by the I. C. I., but the 
distribution was at rates within the percentages allowed by the I.C.J. as addi- 
tional commission and the, balance retained by the appellants out of the emer- 
gency commission was also substantial. In the view of the High Court, the 
Tribunal had to consider three factors, (1) the reasonableness of the commis- 
sion in the light of the conditions laid down in section 10 (2) (a), (2) the 
‘reasonableness of the percentages above the minima suggested by the I.C.T., 
and (3) the need for maintaining the reputation of the I.C.I., and the dis- 
tributor in conditions that prevailed during that period when ‘‘black-market- 
ting was rampant’’, but observed the High Court 


“the Tribunal had made no real attempt to analyse the evidence before it to justify 
its conclusion that only the minima recommended by the I.C.I. and nothing in excess 
yore the test of reasonableness under rule 12, Schedule I, of the Excess Profits Tax 
They then observed that, whether the test of reasonableness is that 
prescribed by section 10 (2) (x) of the Income-tax Act or whether reasonable- 
ness has to be judged in the light of commercial expediency under rule 12, 
Schedule 1, of the Excess Profits Tax Act, the expenditure was to be judged 
from the point of view of a businessman and not by the application of any 
subjective standard of a taxing officer and that on an analysis of the materials 
furnished, they were unable to see anything per se unreasonable in the amounts 
of commission actually paid’ by the assessees to the branch managers and as- 
sistant managers in the branches. The High Court also observed that the 
minima recommended by the 1.0.1. did not provide the only or an absolute 
standard for judging the reasonableness of the payments made, and stated: 


“No doubt, the employees of the assessee were in receipt of regular salaries and 
bonuses. But then, a sub-distributor if he had not been paid a salary, would have had 
to be paid a share of the basic commission itself. What the assessee got in the years 
in question was in the nature of a windfall. It shared it with its employees. It had 
been instructed to share it. The emergency commission was allowed by the Imperial 
Chemical Industries so that the distributors could maintain the reputation of the Imperiat 
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Chemical Industries in the market even under the disturbed conditions that prevailed 
in those years. If, to maintain that reputation and to maintain its own, the assessee paid 
to its employees even on a liberal basis, a share of that emergency commission, it is a 
little difficult to hold that, while receipt of the emergency commission was reasonable, 
sharing it beyond a particular point would per se be unreasonable, in the sense that no 
prudent businessman in that line of busmess, in those years, and in the market condition 
that prevailed then, with ample scope for black-marketting, would have paid out com- 
meson on such a basis”. 


They then concluded: 


“Though, of course, it was for the assessee to show that it was entitled to the deduc- 
tion claimed under section 10 (2) (+) of the Income Tax Act and rule 12 of Schedule I 
of the Excess Profits Tax Act, there was really no basis on record to show that judged 
from the point of view of a businessman, payments in excess of the minima recommended 
by the Imperial Chemical Industries were not reasonable. We are of opinion that the 
entire claim should have been allowed both under, section 10 (2) (z) of the Income-tax 
Act and under rule 12 of Schedule I of the Excess Profits Tax Act on the ground that 
the statutory requirements were satisfied by the assessee.” 


The High Court accordingly answered the questions about the disallow- 
ance of commission paid to the employees of the assessees being justified under 
rule 12, Schedule 1, of the Excess Profits Tax Act in the negative. Against 
those orders, these two appeals have been preferred with certificates of fitn 
fr8m the High Court. i 


The first question which falls to be considered is whether m the computa- 
tion of taxable income for purposes of Income-tax and Excess Profits Tax, 
commission allowed to Mahadevan at 124 per cent. should be allowed after 
deducting the Excess Profits Tax paid. By the agreement, dated April 17, 
1940, as modified by the agreement, dated March 30, 1948, Mahadevan was to 
be paid remuneration at the rate of Rs. 3,000 per annum and 124 per cent. of 
the net profits of the Colours Trading Company. In the view of the High Court 
in determining the ‘‘net profits’? under the agreement ‘‘in accordance with 
the principles of commercial accountancy and the principles laid down under 
the Excess Profits Tax Act” the Hxcess Profits Tax which is a tax on profite 
could not be deducted. In our judgment the question is one of the true inter- 
pretation of the agreement. Mahadevan was under the agreement to receive 
124 per cent. commission on the net profits of the Colours Trading Co., calculat- 
ed by deducting from the gross profits of the business the salaries, wages and 
other outgoings. The expression ‘‘outgoings’’ is not restricted to business or 
commercial outgoings. The agreement specifically disentitles the employers 
to make deductions of capital expenditure, but there is no indication that the 
outgoings are to be business outgoings only. There is nothing in the agreement 
or in the context justifying the view that in the expression ‘outgoings’ is not 
included the Excess Profits Tax paid by the assessees. 


In Commissioner of Income-tax, Delhi v. Delhi Flour Mills Co. Ltd., it 
was observed by this Court in construing a similar agreement that the Excess 
Profits Tax was a part of the profits itself, but it was no part of the net profits 
contemplated by the parties; if it was a part which had to be deducted in 
arriving at the net profits, that is to say, the divisible profits which alone the 
parties had in mind, as a matter of construction the net profits meant divisible 
profits and were to be*ascertained after deduction of Excess Profits Tax. 


Counsel for the Revenue has not challenged the decision of the High Court 
that in computing taxable income for the purpose of Income-tax commission 
paid to the various employees is a permissible deduction under section 10 (2) 
(z) of the Income-tax Act. The only question which survives on this branch 

eke Ae) oe eg pe ee ee L 


1. (1959) S.C.J. 380: A.I.R. 1959 S.C. 185. 


38 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT), [1961 


for consideration is, therefore, whether those deductions are permissible in the 
assessment of Excess Profits Tax. 


By section 21 of the Excess Profits Tax Act, amongst other provisions, 
section 10 of the Income-tax Act is made applicable with modifications if any 
as may be prescribed as if it were a provision of the Excess Provis Tax 
Act and refers to the Excess Profits Tax instead of Income-tax. By section 2 
(19), the expression ‘‘profits’? means profits determined in accordance with 
Schedule 1 of the Act which lays down the rules for computation of profits for 
the purpose of Excess Profits Tax Act. Rule 12 of Schedule 1 (which was 
added by section 4 of the Excess Profits Ordinance, 1943) provided as follows: 


“(1) In computing the profits of chargeable accounting period no deduction 
shall o jee ih respect of ae Na of the amount which the Excess Profits 
Tax Officer considers reasonable and necessary having regard to the requirements of the 
business and in the case of directors’ fees or other payments for services, to the actual 
services rendered by the person concerned: 


Provided that no disallowance under this rule shall be made by the Excess Profits 
Tax Officer unless he hag obtained the prior authority of the Commissioner of Excess 
Profits Tax. 


(2)Any person who is dissatisfied with the decision of the Excess Profits Tax 
Officer under this rule may appeal in the prescribed time and manner, to the Appellate 
Tribunal. ' 


7 (3) In relation to chargeable accounting periods ending after the 31st day of 
December, 1942, the Central Government may make rules for determining the extent to 
which deductions shall be allowed in respect of bonuses or, commissions paid, 


We were informed at the bar that though authorised, the Central Govern- 
ment did not make rules for determining the extent to which deductions shall 
be allowed in respect of bomuses or commissions paid. The Excess Profits Tax 
Act was substituted as from the year 1946 by the Business Profits Tax Act, 
1947. That Act also defined by section 2, clause (16), the expression ‘‘profits’” 
as meaning profits determined in accordance with Schedule 1 and by section 19, 
the provisions of the sections of the Indian Income-tax Act as applied to the 
Excess Profits Tax Act by virtue of sections 21 and 21-A in so far they were 
not repugnant to the provisions of the Business Profits Tax Act applied to that 
Act as they applied to Excess Profits Tax Act and by clause (3) of Schedule 1, 
a provision substantially similar to clauses (1) and (2) of clause 12, Schedule 1, 
of the Excess Profits Tax Act was incorporated. 


Profits of a business for purposes of Excess Profits Tax Act have to be 
ascertained by reference to section 10 of the Income-tax Act modified to the 
extent directed by Schedule I of the Excess Profits Tax Act. By clause (12) 
of Schedule I of the Excess Profits Tax Act, a deduction in respect of expenses 
in excess of the amounts which the Excess Profits Tax Officer considers reason- 
able and necessary having regard to the requirements of the business and in the 
case of payments for services to the actual services rendered by the persons 
concerned, is not to be allowed. The deduction to be allowed, it is true, does 
not depend upon any subjective satisfaction of the Excess Profits Tax Officer, 
but on objective standards as to what is reasonable and necessary having regard 
to the requirements of the business and in the case of Payments for services to 
the actual services rendered by the persons concerned. The order passed by the 
Excess Profits Tax Officer is open to review by the Tribunal to which appeal 
against the order of the Excess Profits Tax Officer lies. But in considering 
whether the deduction is properly claimed, the primary duty is vested by the 
Legislature in the Excess Profits Tax Officer. It is for him subject fo review 
by the Tribunal to decide whether the deduction is reasonable and necessary, 
having regard to the requirements: of the business ‘and -incase of payments for 
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services to the actual services rendered. Th jurisdiction which the High Court 
exercises on questions referred to it under the Excess Profits Tax Act 1s merely 
advisory ; the High Court is not sitting in appeal over the judgment of the taxing, 
authorities. If the taxing authorities having regard to the circumstances come 
to a conclusion that expenditure claimed as a deduction is not reasonable and. 
necessary, it is not open to the High Court to substitute its own view as to 
what may be regarded as reasonable and necessary. Even if the High Court 
holds that the taxing authorities have committed an error in law by misconceiv- 
ing the evidence, or by applying erroneous tests, or otherwise by acting per- 
versely, the High Court may in answering the questions submitted, lay down 
the true principles applicable to the ascertainment of the permissible deduc- 
tions and leave it to the taxing authorities to adjudicate upon the reasonable- 
ness and necessity of the expenses in the light of the requirements of the 
business. 


In the case in hand, the Excess Profits Tax Officer held, (a) that the 
employees of the assessees were being amply remunerated for services 
rendered by adequate salary, generous dearness allowance and annual bonus 
equal to the basie salary, (b) that the emoluments of the employees had been 
incyeased year after year and there was no material to show that the employees 
had made a persistent demand for increased emoluments, (c) that the commis- 
sion was credited to the employees’ account at the end of the year and was. 
carried forward but no payments were made to them, (d) that the agreements 
which had been produced by the assessees were fabricated with a view to reduce 
tax liability, and (e) that the expenditure claimed was not proved to have 
been laid out wholly and exclusively for the purpose of the business. Taking 
into account these circumstances, the Excess Profits Tax Officer held that the 
remuneration paid to the employees was adequate and any additional commis- 
sion paid was in excess of what was reasonable and necessary. The only criti- 
cism urged by counsel for the assessees against the grounds given is that the 
Excess Profits Tax Officer observed that while the net profit according to the 
Profit and loss Account of the firm was Rs. 20,487 leaving a share of Rs. 6,800: 
only to each of the partners, some of the managers got more than this amount. 
lt appears that the Excess Profits Tax Officer committed an error in so observ- 
ing. The profits of the Colours Trading Co., as disclosed by the order of 
assessment for the year 1945-46 were Rs. 99,435 and not Rs. 20,487; but that 
error did not affect the ultimate conclusion recorded by the Excess Profits Tax 
Officer. According to the books of account of the assessees for the year 
1943-44 of the business in dyes, the profits were Rs. 99,485 and they claimed 
to have distributed a commission of Rs. 1,00,715 to their employees out of the 
emergency commission, which was prima facie wholly disproportionate to the 
amount received by them. 


The order passed by the Excess Profits Tax Officer was confirmed in 
appeal by the Appellate Tribunal. In the view of the Appellate Tribunal, no 
additional incentive was required to sell dyes and chemicals in the years in 
question because dyes and chemicals were in short supply and there was a rise 
in demand. The Tribunal also referred to the table setting out the distribu- 
tion among the employees of dearness allowance, bonus and salary in the rele- 
vant years, and observed: 


“Tn addition to the generous allowances, the payment of this sum appears fo us a 
payment made in order to dissipate the profits. It would be sufficient to say that including 
the commission alleged to have been paid, the total emoluments would be something like 
1200 per cent. and in some cases even more than the basic annual salary. There is no doubt in 
our mind, that this was wholly unnecessary for, business purposes.” 
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Observing that the assessees having no sub-distributors, the direction 
give by the I.C.I. did not require the assessees to ‘‘pass on’’ the 
commission to their employees, they concluded that the expenditure alleged io 
have been incurred was not reasonable and necessary within the meaning of 
rule 12, Schedule I, of the Excess Profits Tax Act. 


The following table which is incorporated in the statement of case of the 
‘Tribunal sets out for the four years in question the emergency commission 
received by the assessees and the aggregate amount paid by them to their 
employees. 


Extra commission Amount of commission 
Assessment year. received by the paid by the assessee. 
assessee. 
Rs. Rs. 
1945—46 1,28,533 1,00,715 
1946—47 320,391 244,698 
1947—48 3:15;934 1,28,506 
1948—49 3570,964, 1575,079 


This distribution out of the emergency commission to the employees has 
to be viewed in the context of the following circumstances set out by the 
Tribunal: 


(1) that even though the I.O.I. recommended payment to sub- 
«distributors and the assessees had no sub-distributors, they claimed to have 
paid commission to their employees at rates in excess of the minimum rates re- 
-commended by I.C.I. 


(2) that this commission was paid to the employees in branches in which 
the annual turnover did not exceed Rs. 1,00,000 even though the agreements 
which the assesees had executed expressly provided that the commission was to 
be paid only if the annual turnover in a branch exceeded Res. 1 lakh and 


(3) that the basic salaries of the employees had been substantially increas- 
ed from time to time and generous dearness allowance and Deepavali bonus 
“were given besides the annual bonus to the employees. 


An analysis of annexure ‘‘L’’ to the supplemental statement of case made 
‘by the Tribunal discloses some striking instances of payments to employees. 
One Themaswamy was paid annually commission varying from Rs. 15,000 to 
Rs. 23,000 when his basic salary, was Rs. 2,100 per annum; one K? N. Raja- 
-gopalachari was paid commission varying from Rs. 16,000 to Rs. 12,000 when 
‘his basic salary was Rs. 1,260 per annum; one 8. L. Radhakrishnan was paid 
commission varying from Rs. 5,700 to Re. 13,000 when his salary varied 
between Rs. 516 and Rs. 636 per annum and one K. R. Rama Rao was paid 
-commission varying from Rs. 4,600 to Rs. 10,520 his salary being Rs. 492 and 
‘later increased to Rs. 612 per annum. 


There was thus ample evidence in support of the conclusion of the Excess 
‘Profits Tax Officer which was confirmed by the Tribunal. As we have already 
observed, it is the province of the Excess Profits Tax Officer and the Tribunal to 
assess the permissible deductions in the context of reasonableness and necessity 
having regard to the requirements of the business and interference with the 
-conclusion is permissible if the view of the Taxing Authorities is vitiated by an 
error of law or is not based on any materials, or the conclusion is such that no 
man instructed in law could have arrived at. It is true that in considering 
-whether the deduction claimed by the assessees for payments made as bonus or 
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commission paid to an employee is to be allowed, the taxing officer must have 
regard to the provisions of section 10 (2) (x) of the Income-tax Act and clause 
(12) of Schedule I of the Excess Profits Tax Act ; and in assessing the reason- 
ableness, consideration of commercial expediency must undoubtedly be taken 
into account. But commercial expediency must be viewed in the light of the 
requirements of the business and the actual services rendered by the persons 
concerned. Any abstract consideration of commercial expediency is out of 
place. 


In our view, the High Court was not justified in seeking to re-appreciate 
the evidence on which the conclusion of the Excess Profits Tax Officer which 
was confirmed by the Tribunal was based. Their jurisdiction being advisory, 
the High Court had to answer the questions submitted for opinion on the facts 
found; if the High Court held the view that the Taxing Authorities had mis- 
directed themselves in law or had made a wrong inference in law or had failed 
to apply the correct tests or had misconceived the evidence, it was open to 
them to invite the attention of Taxing Authorities to the error committed by 
them; but the High Court could not set aside the decision of the Taxing 
Authorities on a re-appreciation of the evidence. We may also point out that 
even if the High Court concluded that the total disallowance of the deduction 
claimed was not justified, the High Court could not substitute its own view ag 
to what was reasonable and necessary. The High Court had, if it disagreed 
with the taxing authorities, still to answer the questions submitted and leave 
to the consideration of the Excess Profits Tax Officer what in the circumstances 
was reasonable and necessary. 


Counsel for the assessees submitted that in any qvent, the Tribunal having 
in its supplementary statement of case stated that payment in excess of what 
was recommended by the I.C.I. was unjustified, this Court may so modify the 
order of the High Court that deductions of the amounts which were recom- 
mended by the I.C.I. may be regarded as permissible deductions. The I.CI. 
recommended distribution of a certain percentage out of the emergency com- 
mission to the sub-distributors; but in the administrative set up of the assessees, 
the sub-distributors did not find a place. The assessees carried on their busi- 
ness through paid employees. In terms therefore the recommendation by the 
T.C.I. had no application to the assessees. It is true that even if the assessees did 
not carry on the business through sub-distributors, payment made to its em- 
ployees if reasonable and necessary having regard to the requirements of the 
business, may still be deductible, but that in our judgment is a matter to be 
decided by the Taxing Authorities and not by us. The Tribunal had come to 
the conclusion that no payment in addition to the salary, annual bonus and 
special bonus was justified and any expression of opinion to the contrary in the 
supplementary statement pursuant to the order for statement of case could not 
in our judgment affect the conclusion originally recorded. 


In our view the answer to the question whether the disallowance by the 
E.P.T. authorities of the commission paid to branch managers was justified 
under rule 12, Schedule I, of the Hxcess Profits Tax Act should have been 
answered in the affirmative. On the view taken by us, Appeal No. 494 of 1958 
will be allowed, but there will be no order as to costs. 


Appeal No. 495 of 1958 will be allowed with costs. 
Sa Appeals allowed. 
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SUPREME OOURT OF INDIA. 


(Civil Appellate Jurisdiction). 
Prrsent:—J. L. Karur, M. HIDAYATULLAH AND J. C. Suan, JJ. 
The Commissioner of Income-tax, Bombay .. Appellant* 


v. 

Dwarkadas Khetan & Co. .. Respondent. 

Income-tax Act (XI of 1922), lection 26-4A—Ddcument with minor included as full 
partner—If can be dealt with as one admitting minor only to benefits of partnership and 
registered. f 

Under section 26-A. of the Income-tax Act and the Rules, the Income-tax Officer is 
only enrpowered to register a partnership which is specified in the instrument of partnership 
and of which registration is asked for. It is not open to the department to register a 
partnership different from that which is formed by the instrument. Where a minor is 
admitted as a full partner with equal rights and obligations with adults, the deed ig invalid 
and cannot be registered. The document cannot be registered interpreting it to mean that 
the minor, has been admitted to the benefits of partnership and not as a full partner. 

Jakka Devayya & Sons v. Commissioner of Income-tax, (1952) 22 I.T.R. 264, over- 
ruled. 
Hoosen Kassam Dada v. Commissioner of Income-tax, Bengal, (1937) 5 I. T., R. 
182; Hardutt Ray Gajadhar Ram v. Commissioner of Income-tax, (1950) 18 I. J. R. 
106 and Banka Mal Lajja Ram & Co. v. Commissioner of Income-tax, (1953) 24 I. T. R. 
150, approved. 

Appeal by Special Leave from the Judgment and Order, dated the 23rd. 
February, 1956, of the Bombay High Court in Income-tax Reference No. 34 
of 1955. í 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him), 
for Appellant. . >» 


Rameshar Nath, 8. N. Andley, J. B. Dadachanji and P. L. Vohra, Advo- 
cates of Messrs. R. N. & Co., for Respondent. 


The Judgment of the Court was delivered by 

Hidayatullah, J—The Commissioner of Income-tax has filed this appeal, 
with Special Leave, against the Judgment and Order of the High Court of 
Bombay, by which the High Court answered two questions referred to it im 
favour of the respondents, Messrs. Dwarkadas Khetan & Oo., Bombay. These 
questions were: 


“(1) Whether the instrument of partnership, dated 27th March, 1946, created a deed of 
partnership? 


(2) If the answer to question No. 1 is in the affirmative, whether* the fact that 
on lst January, 1946, there was no firm in existence would be fatal to the’ application for 
registration of the firm under section 26-A of the Indian Income-tax Act or whether the 
firm could be registered with effect from 26th March, 1946, if it is held that the firm was 
genuine ?” , 

Prior to January 1, 1945, there was a firm called Dwarkadas Khetan & 
Co. On that date, the firm ceased to exist, because the other partners had 
previously withdrawn, and it came to be the sole proprietary concern of 
Dwarkadas Khetan. On February 12, 1946, Dwarkadas Khetan obtained the 
selling agency of Seksaria Cotton Mills, Ltd. On March 27, 1946, he entered’ 
nto å partnership with three others by an instrument of partnership executed 
that day. Those three others were Viswanath Purumul, Govindram Khetan: 
and Kantilal Kasherdeo. Dwarkadas Khetan’s share in the partnership was 7 
annas in the rupee, while the remaining 9 annas’ share was divided equally 
among the three others. Though Kantilal Kasherdeo was a minor, he was. 
admitted as a full partner and not merely to the benefits of the partnership,. 





#C, A. No. 328 of 1959. a ~. Ist December, 1960. 
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as required by section 30 of the Indian Partnership Act. To the ; trum 
of partnership, Kantilal Kasherdeo was also a signatory, ee a 
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tner: though immedi 
after his signature there was the signature of one Kasherdeo ne oa 
ral guardian of the minor. In the instrument, Kantilal Kasherdeo was deg- 


eribed as full partner entitled not only to a share 
but also liable to bear all the losses including loss of capital. 
provided that all the four partners were to attend to the i 


sent in writing. The minor was also entitled to manage the affairs of the 
firm, including Inspection of the account books, and was given the right to 
vote, if a decision on votes had to be taken. In short, no distinction was, 


the minor was a full partner, even though under theepartnershi law he 
only be admitted to the benefits of the partnership d not as anne aoe 

The deed of partnership was produced before the Registrar of Firms 
showing the names of the four partners. The Registrar of Firms granted a 
registration certificate, and in the certificate, Kantilal Kasherdeo was shown 
as a full partner and not as one entitled merely to the benefits of the partner- 
ship. Banks were also informed about the four partners, and it 
doef not appear that to them intimation was sent that one of the named 
partners was a minor. Though the partnership came into existence on March 
27, 1946, the firm was stated to have started retrospectively from January 1, 
1946. It may be pointed out that the firm has the Calendar year as its account 
year, and the matter before us refers to the account year, 1946, corresponding 
to the assessment year, 1947-48. 

For purposes of that year, registration of the firm was sought under sec- 
tion 26-A of the Indian Income-tax Act. The Income-tax Officer refused 
‘to accord registration on the ground that a minor had been admitted as a 
partner contrary to law, and that the deed could not, therefore, be registered. 
The appeal to the Appellate Assistant Commissioner also failed, the Commis- 
sioner holding that registration could only be of a legal or valid document and 
not of a document which was invalid in law. An appeal was then taken to the 
Tribunal, and it was contended that the document must be construed as 
showing only that the minor was admitted not as a full partner but 
to the benefits of the partnership. The Accountant Member held that the 
order of the Appellate Assistant Commissioner was correct, giving two reasons. 
The first was that the construction sought to be placed upon the document was 
not open, and the second, that since retrospective operation was given to the 
firm even though no firm existed from January 1, 1946, registration could not 
be granted. The Judicial Member differed from the Accountant Member, 
holding, as was contended, that the document must be construed as showing 
merely that the minor had been admitted to the benefits of the partnership. 
The appeal was then placed before the President, who agreed with the con- 
clusion of the Accountant Member, with the. result that the refusal to regis- 
ter the firm under section 26-A by the authorities was upheld. 

Two questions were then posed for the decision of the High Court. The. 
High Court differed from the Tribunal, and answered both the questions in 
favour of the assessee. In so far as the second question is concerned, the 
matter is now settled by the decision of this Court in R. C. Mitter & Sons v. 
Commissioner of Income-taxz.t But, in our opinion, the decision of the High 
Courb on the first question was not correct, and the correct answer does not 
leave the second question open at all. 


1. 1959 S.C]. ort: (1959) 2 M.LJ. (S.G.) LTR; 194, . 


) 
192: (1959) 2 An.W.R. (SG) 192: (1959) 96 
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There is a distinct cleavage of opinion among the High Courts on this 
point. The Bombay, Madras and Patna High Courts have held that where a 
minor is admitted as a full partner by adult partners, the document can be 
registered after interpreting it to mean that the minor has been admitted to 
the benefits of partnership and not as a full partner. The Calcutta, Allababad. 
and Punjab High Courts have taken a contrary view. The Bombay case is 
the one which is under appeal, and the Patna High Court followed that deci- 
gion and the two earlier decisions of the Madras High Court. The 
Madras High Court decisions are of the same Divisional Bench, and were pro- 
nounced on the same day. The leading case in support of the respondents is 
the Madras decision reported in Jakka Devayya and Sons v. Commissioner 
of Income-taz, and that, case alone needs to be considered, because all the 
reasons on which the cases on this side have proceeded are given there. In 
that case, there were three partners, one of whom was a minor. They formed 
e Hindu undivided family; later, a deed of partnership was executed in which 
the minor was represented by his father-in-law. It was held that the fact 
that the minor was included as a partner did not make the partnership as be- 
tween the two adult partners invalid, and that the minor must be 
deemed to have been admitted to the benefits of the partnership by the two 
adults. The learned Judges referred to the provision of section 2 (6-B) of 
the Income-tax Act, where it is provided: 

“Partner includes any person who being a minor bas been admitted to the benefits of 
partnership.”, 
and observed that in view of this definition and the fact that a minor could, be 
admitted to the benefits of partnership under section 30, the document was 
not invalid, but must be tead as giving to the minor the rights laid down by 
the Partnership Act. They also observed that too rigid a construction need. 
not be put upon the deed, and referred to Lindley on Partnership, 11th Edi- 
tion, page 87 and A. Khorasany v. C. Acha and others?. The other cases 
which we need not examine are Vincent and others v. Commissioner of Income- 
Income-tax and Sahai Brothers v. Commissioner of Income-tax.* 

On the other hand, there is a decision of the Calcutta High Court reported: 
in Hoosen Kassam Dada v. Commissioner of Income-tax, Bengal, in which 
Costello and Panckridge, JJ., have held that under section 26-A of the Income~ 
tax Act and the Rules, the Income-tax Officer is only empowered to register 
a partnership which is specified in the instrument of partnership and of 
which registration is asked for. The learned Judges, therefore, hold that 
it is not open to the Department to register a partnership different from that 
which is formed by the instrument. In Hardult Ray Gajadhar Ram v. Com- 
missioner of Income-tax,° Malik, C.J., and Seth, J., hold that where a minor 
is admitted as a full partner with equal rights and obligations with 
adults, the deed is invalid. It is pointed out that the English law on the sub- 
ject is different. In that case, however, there was one other ground for invali- 
dating the deed, because. the minor had been adopted into another family 
and his natural father who had signed as his guardian in the deed could not do 
#0, as he had ceased to be the natural guardian. The decision, however, sup- 
ports the case of the Commissioner. e 


In Banka Mal Lajja Ram & Co. v. Commissioner of Income-taz," it is 
held that a minor cannot be a partner, and that the partnership which admits 





— 


1. (1952) 2 M.L. J. 555 : (1952) 22 LT.R 4. (1958) 93 I.T.R. 40. 


64. . (1937) 5 LT.R. 182. 
2. ea LL.R. 6 Rang. 198. & 1950) 18 L.T.R. 106. 


3. (1952) 22 LT.R. 285 : (1952) xM.L. J: 7. (1953) 24 LT.R. 150. 
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a minor as full partner cannot be registered. It is true that in that case the 
High Court did not consider the question whether the partnership should have 
been taken to be a valid partnership consisting of the adult partners, because 
no such question was referred. The decision, however, is against a claim 
for registration of such a document. 


In our opinion, the Calcutta view is preferable to the view taken by the 
Madras High Court. The error in the Madras view is in using the definition 
to show that a deed including a minor as a competent partner is valid. What 
the definition does is to apply to a minor admitted to the benefits of partner- 
ship all the provisions of the Income-tax Act applicable to partners. The 
definition cannot be read to mean that in every case where a minor has, con- 
trary to law, been admitted as a full partner, the deed is to be regarded as 
valid, because, under the law, a minor can be admitted to the benefits of 
partnership. The Rules which have been framed under section 26-A quite 
clearly show that a minor who is admitted to the benefits of partnership need 
not sign the application for registration. The law requires all partners to 
sign the application, and if the definition were to be carried to the extreme, 
even a minor who is admitted to the benefits of partnership would be compe- 
tent to sign such an application. The definition is designed to confer equal 
bengfits upon the minor by treating him as a partner; but it does not render 
e minor a competent and full partner. For that purpose, the law of 
Partnership must be considered, apart from the definition in the Income- 
tax Act. 

Section 30 of the Indian Partnership Act clearly lays down that a minor 
cannot become a partner, though with the consent of the adult partners, he 
may be admitted to the benefits of partnership. Any document which goes 
beyond this section cannot be regarded as valid for the purpose of registration. 
Registration can only be granted of a document between persons who are par- 
ties to it and on the covenants set out in it. If the Income-tax Authorities 
register the partnership as between the adults only contrary to the terms of 
the document, in substance a new contract is made out. It is not open to the 
Income-tax authorities to register a document which is different from the one 
actually executed and asked to be registered. In our opinion, the Madras view 
cannot be accepted. 

The Judgment under appeal has followed the Madras view, and, in our 
opinion, it falls into the same error in which the Madras High Court had 
fallen earlier. The answer to the first question should, therefore, have been in 
favour of the Department. The answer given by the High Court is vacated, 
and the quéstion will now be answered in the negative. As already stated, 
there is no need to answer the second question, which does not arise. ‘ 


The appeal is allowed with costs here and in the High Court. 
i Appeal allowed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) . 


Present:—B. P. Swa, Chief Justice, J. L. Karur, P. B. GAJENDRA- 


GADKAR, K. Sussa Rao, K. N. Wanonoo, K. C. Das Gupta, AND 
J. C. Suan, JJ. 


Lt. Col. Khajoor Singh Appellant* 
v. 

The Union of India & another .. Respondents. 

8. S. Lathar Intervener. 


Constitution of India (1950), Article 32 (2-A) (Applicable to the State of Jammu and 
Kashmir only) and Article 226—Scope of jurisdiction—Writ against the Union of India— 
If can be issued by State High Courts. 


By Majority (Subba Rao, and Das Gupta, JJ., holding contra) :—There ig two-fold 
limitation on the power of the High Court to issue writs, etc., under Article 226 of the 
Constitution of India, 1950, namely (i) the power is to be exercised “throughout the territo- 
Ties in relation to which it exercises jurisdiction,” that is to say, the writs issued by the 
Court cannot run beyond the territories subject to its jurisdiction and (ii) the person or 
authority to whom the High Court is empowered to issue such writs must be “within those 
territories”, which clearly implies that they must be amenable to itg jurisdiction either 
by residence or location within thoge territories. ° 

The clause “Including in appropriate cases any Government” goes with the preceding 
word “authority” and on a plain and reasonable construction it meang that the word 
“authority” in the context may include anfy Government in an appropriate case. Though the 

itution provides no situs for the seat of the Government of India; the seat 
from which it functions, as a matter of fact, ig Delhi; and only that High Court exercising 


jorian over that place “within its territories” can issue writs, etc., against the Union 
of India. 


Election Commission, India v. Saka Venkata Subba Rao, 1953 S.C.R. 1144 and K. 
ee aie & Son v. The Income-iar Investigation Commission, etc., 1954 S. C. R. 738, 
re-affirmed. 


The jurisdiction of the High Court depends on the person or authority passing the 
order being within those territories in relation to which it exercises jurisdiction and the 
residence or location of the person affected thereby can have no relevance on the question 
of jurisdiction of the High Court, 

The concept of cause of action cannot be introduced in Article 226, because it would 
amount to doing away with the express provision contained therein which requires that 

Le or authority to whom the writ is to be issued should be resident in or located 
within the territories over which the High Court has jurisdiction. 

Per Subba Rao, J.— 
amplitude and is not confined onl 


Priate cases any Government and the words “any Government” in their ordinary signifi- 
The Union Government has no Constitution 

must be deemed in law to have functional 
existence throughout India when by exercise of its powers the Union Government makes 
a ] t of a person residing within the territories 
in relation to which a particular High Court exercises jurisdiction, that High Court can 
issue a writ to the Union Government, for, in law, it must be deemed to be within that 
State also. The High Court by issuing a writ against the Union Government is not 
travelling beyond its territorial jurisdiction as the order against the said Government is 
issued ‘within’ the State. 


_Article 32 (2-A) of the Constitution enables the High Court of Jammu and Kashmir 
to issue a writ to the Union Government 


in respect of the Act done by it infringin inging the 
fundamental rights of the parties in that State. 

_ Per K. C. Das Gupta, J.—The Government of the Union or of amy State cannot be 
said to have a location in the same was as a “person or authority” has being present at a 
place for the time being or where the office of the authority is situate. By Government we 
mean the “executive organ” thereof and it may function from any place within its territories. 
a ee 
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It ig neither correct nor appropriate to speak of the situs of any Government. “Any Go- 
yernment” ig used to denote the Government functioning in those territories and would. 
include the Government of India also. Thus the Government of India is within the terri- 
tories of every High Court in India; but the only High Court which has jurisdiction to issue a 
wes or order or directions under Article 226 or Article 32 (2-A) against it is the one 
wi ae territories under which the act or omission against which relief was sought 
Pos aa: Tu = eager eee a eae act was performed at Delhi (within the 
ere, OF Me: un) g urt e Jamm d Kashmir High Co cannot 
exercise its jurisdiction under Article 226 or p 2A) P a 
Appeal from the Judgment and Order dated the 7th December, 1954, of 
the Jammu & Kashmir High Court in Criminal Miscellaneous No. 76 of 2011. 


Vir Sen Sawhney, Advocate, for Appellant. 


C. K. Dapthtary, Solicitor-General of India (B. R. L. Iyengar, R. H. 
Dhebar and T. M. Sen, Advocates, with him) for Respondents. 


Sardar Bahadur, Advocate, for Intervener. 


The following Judgments of the Court were delivered: 


Sinha, C. J. (on behalf of the majority ).—This appeal ona certificate 
of fitness granted by the High Court of Judicature, Jammu and Kashmir is 
diregted against the Judgment and Order, dated December 7, 1954, in an appli- 
cation under Article 32 (2-A) of the Constitution for issue of a writ, directions 
or order against the Union of India, through the Secretary, Ministry of 
Defence, New Delhi, as the first respondent and the State of Jammu and 
Kashmir through the Chief Secretary, Jammu and Kashmir State as the second 
respondent. 


The petition is based on the following allegations. The petitioner will be 
referred to as the appellant in the course of this jidgment. He was aged 45 
years 262 days on August 12, 1954. He was holding a regular commission in 
the Jammu and Kashmir State Forces, which were amalgamated with the 
Defence Forces of the Union with effect from September 1, 1949. The appel- 
lant holding the substantive rank of Lieut.-Col. in the amalgamated forces had 
the right to continue in service until he attained the age of 53 years, which 
event will happen on November 20, 1961. The Government of India issued a 
letter, dated July 31, 1954, retiring the appellant from the service with effect 
from August 12, 1954. This decision of the Government of India is not based 
on any allegations or charge of inefficiency, indiscipline or any other irregularity 
on the part of the appellant. The aforesaid decision of the Government of India 
prematurely retiring the appellant is impugned as illegal, unwarranted and 
discriminatory and as having been made in contravention of Article 16 (1) 
of the Constitution. 


The petition was opposed on behalf of the respondents aforesaid on a 
number of preliminary grounds of which it is only necessary to mention the 
first namely, that the authority against whom the writ is sought, that is to say, 
respondent No. 1, being outside the territorial limits of the jurisdiction of the 
Jammu and Kashmir High Court, the same was not maintainable. This pre- 
liminary objection was heard by a Division Bench, (Janki Nath Wazir, C.J. 
and M. A. Shahmiri, J.) Jammu and Kashmir High Court. By its judg- 
ment, dated December 7, 1954, the High Court upheld the preliminary objec- 
tion. The High Court, relying upon the decisions of this Court in Election 
Commission, India v. Saka Venkata Subba Rao1 and K. S. Rashid & Son v. The 
Incéme-tax Investigation Commission, etc.2 held that it had no jurisdiction to 


1, (1953) S.C.J. 293:, (1953) 1 M.L. 2. (1954) S.C.J. 264: (1954) S.C.R. 
J. 702: (1953) S:C.R. ia. 738. (1354) J (1954) S.C.R 
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issue a writ against the first respondent and, therefore, dismissed the petition, 
but the High Court granted the necessary cerrtificate under Article 182 of the 
Constitution; hence this appeal. 


The matter was first heard by a Bench of five Judges. In the course of 
hearing it became clear to us that the appellant not only sought to distinguish 
the two decisions aforesaid of this Court, but questioned the correctness of 
those decisions. Hence this larger Bench was constituted in order to examine 
the correctness of the decisions aforesaid of this Court on the strength of which 
the High Court had refused to entertain the appellant’s petition, on merits. 


It has been argued on behalf of the appellant, in the first instance, that 
the previous decisions of this Court were distinguishable on the ground that 
they did uot, in terms, consided the question whether the Government of India 
was amenable to the jurisdiction of the High Court under Article 226 or of the 
Jammu and Kashmir High Court under Article 32 (2-A) of the Constitution; 
that those provisions, on a true construction, would not stand in the way of 
the appellant, inasmuch as the Government of India has no location and its 
authority is present throughout the Union territory; that the correct test is 
whether or not the cause of action arose within the territorial limits of the 
High Court’s jurisdiction; that the High Court was in error in holding that 
the term ‘‘authority’’ included a Government. 


In answer to these contentions on behalf of the appellant, the learned 
Solicitor-General contended that, on a proper construction of the relevant 
provisions of the Constitution, it is clear that Sastri, C. J.’s observations relat- 
ing to ‘‘authority’’ in the ease of Election Commission, India v. Saka Venkata 
Subba Raot applied with equal force to Government, including the 
Union Government. The Government of India functions through its 
officers and, therefore, the location contemplated means the place at which the 
orders impugned are ordinarily passed. The considerations in a suit with 
reference to the cause of action for the suit do not stand on the same footing 
fn a writ matter, because the writ has to reach the particular officers of the 
Government concerned. The expression ‘‘in appropriate cases’? means that 
there may be cases where though the Union Government as such is not located 
within the territorial limits of a High Court yet a writ may be issued against 
it by the High Courts because an officer of the Union Government is function- 
ing within such limits and it is his order which is the subject-matter of the 
controversy. Therefore, it is not in every case that a High Court can issue a 
writ against the Union. <A writ of mandamus, for example, is directed against 
a particular named person or authority. Similarly, a writ of certiorars is 
directed against a particular record. Therefore, the writ must issue to some- 
one within the territorial limits of the High Court’s jurisdiction. 


The question that we have to determine in this case is of far-reaching 
importance and is not a matter of first impression. The question was first 
raised in this Court in 1952 and was determined by a Constitution Bench in the 
ease of Election Commission, India v. Saka Venkata Subba Raol. In 
that case a writ was applied for in the Madras High Court for restraining the 
Election Commission from enquiring into the alleged disqualification of the 
respondent. <A single Judge of the High Court of Judicature of Madras issued 
a writ of prohibition restraining the Election Commission, a statutory autho- 
rity constituted by the President of India, with its office permanently located 
at New Delhi, when the matter was heard by the learned single Judge of the 
a ee es te 5 
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High Court. In the High Court the Election Commission demurred to the 
jurisdiction of the Court to issue any writ against it on the ground that the 
Commission was not within the territory in relation to which the High Court 
exercised jurisdiction, apart from other objections. The learned Judge of the 
High Court overruled the preliminary objection and decided the case on merits, 
and issued a writ prohibiting the Commission from proceeding with the enquiry. 
The learned Judge granted the certificate under Article 132 that the case in- 
volved a substantial question of law as to the intepretation of the Constitution. 
The Election Commission accordingly came up in appeal to this Court and 
challenged the jurisdiction of the Madras High Court to issue the writ it had 
purported to do. This Court overruled the contention on behalf of the res- 
pondent which was based on the decision of the Privy Council in the Parla- 
kimedi case! that the jurisdiction of the High Court to issue a writ is analogous 
to the jurisdiction of a Court to grant a decree or order against persons outside 
the limtis of its local jurisdiction, provided that the cause of action arose within 
those limits. This Court overruled that contention in these words :— 

“The rule that cause of action attracts jurisdiction in suits is based on statutory 
enactment and cannot apply to writs issuable under, Article 226 which makes no refer- 


ence to any cause of action or where it arises but insists on the presence of the person 
a a ation ‘within the territories’ in relation to which the High Court exercises juris- 
One . 


The Constitution Bench in that case considered that the language of 
Article 226 of the Constitution was ‘‘reasonably plain’’ and that the exercise 
of the power conferred by that Article was subject to a two-fold limitation, 
namely, (1) that the power is to ‘be “exercised ‘‘throughout the territories in 
relation to which it exercises jurisdiction’? and (2) that the person or authority 
to whom the High Court is empowered to issue the writs must be ‘“‘within those 
territories’. In other words, the writ of the Court could not run heyond the 
territories subject to its jurisdiction and that the person or authority affected 
by the writ must be amenable to the Court’s jurisdiction either by residence or 
location within those territories. 

The second case of this Court, which dealt with this question is K. S. 
Rashid and Kon v. The Income-tax Investigation Commision, etc.® 
That was a case on appeal from the judgment and order, dated August 10, 
1950, of the High Court of Judicature, Punjab, at Simla, in a number of mis- 
cellaneous matters, in which the High Court had been moved under Articles 
226 and 227 of the Constitution praying for quashing proceedings started 
against the appellants under the Taxation on Income (Investigation Commis- 
mission) Act (XXX of 1947). It was prayed in the High Court that a writ 
of prohibition might issue against the Income-tax Investigation Commission 
directing it not to proceed with the investigation of cases referred to it under 
the provisions of the Act. The writ petitions in the High Court were opposed 
on behalf of the Commission on a number of grounds, one of them being that 
the Punjab High Court had no jurisdiction to issue the writs prayed for under 
Article 226 of the Constitution, simply because the Commission was located in, 
Delhi. Reliance was placed on behalf of the Commission on the decision of the 
Privy Council in the Parlakimedi case! that the substance of the matter 
was that the assessees against whom the investigation had been started belong- 
ed to U. P. and all the assessment proceedings, including reference to the High 
Court, would lie in Uttar Pradesh. The High Court gave effect to this con- 
tention and dismissed the application primarily on the ground that the High 
Court, had no jurisdiction to issue the writ to the Commission. The assessees 
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came up in appeal to this Court, and this Court substantially adopted the 
reasons given by it in its previous judgment in the case of Election Commission, 
India v. Saka Venkata Subba aol. It is to be noted that when the 
High Court of Punjab decided the case, the decision of this Court referred to 
above had not been given. Relying upon its previous decision, this Court 
held that the Punjab High Court was in error holding that it had no juris- 
diction to deal with the matter under Article 226 of the Constitution. The 
appeal was dismissed by this Court on other grounds, not material to this case. 


Learned counsel for the appellant has contended that the two decisions of 
this Court referred to above are distinguishable from the facts of the present 
ease, inasmuch as in those cases the Election Commission and the Income-tax 
Investigation Commission were statutory bodies, which had their location in 
Delhi, and, therefore, this Court held that the Punjab High Court was the High 
Court within whose jurisdiction those bodies functioned and had their location. 
and were, therefore, amenable to its jurisdiction. He further contended that 
the Union Government functioned throughout the territory of India and could 
not be said to be located only in Delhi simply because the capital for the time 
being was in Delhi. In this connection, strong reliance was placed on the 
decision of the Full Bench of the Allahabad High Court in Magbulnissa and 
others v. Union of India and another? That case does lend a great d&l of 
support to this contention on behalf of the appellant. It was held by the 
High Court in that case that the words ‘‘any Government” in Article 226 (1) 
of the Constitution clearly indicated that the Allahabad High Court had juris- 
diction to entertain the petition under Article 226, not only against the State of 
Uttar Pradesh, but also against the Union Government for the issue of a writ in 
the nature of mandamua, directing the Government to forbear from giving 
effect to the order asking the petitioner to leave India. The ratio of the deci- 
sion was that, even though the capital of the Government of India is in Delhi, 
its executive power extends throughout the territory of India and that the real 
test to determine the jurisdiction would be the residence of the petitioners and 
the effect of the impugned order upon them. After holding that the High 
Court had the jurisdiction to entertain the petition, the Court dismissed it on 
other grounds, not material to this case. The Allahabad High Court distin- 
guished the decision of a Division Bench of the Oalcutta High Court, dated 
January 17, 1951, in the case of The Lloyds Bank, Ltd. v. The Lloyds Bank 
Indian Staff Association (Calcutta Branches)’. In that case. Harries, 
C.J., speaking for the Court, had held that though Article 226 of the Con- 
stitution had gone beyond the English practice by providing that writs in the 
nature of prerogative writs could issue even against a Governmerit, that Gov- 
ernment must be located within the territorial limits of the Court which was 
moved to exercise its power under that Article. He further observed that the 
Government of India could not be said to be located in the State of West 
Bengal and, therefore, writs under Article 226 could not issue against that 
Government by the High Court of Calcutta. That decision of the Caleutta 
High Court was distinguished by the Allahabad High Court on the ground that 


“the effects of the 


. Ho orders of the Uni i ithi 
E ce dhe Goa e Union Government were not operative within the 


It may be added that that decision came up i i in Civi 
p in appeal to this Court in Civil 
Appeal No. 42 of 1952 but the appeal was dismissed by this Court by its judg- 
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a dated April 20, 1952, on other grounds. It will be noticed that when 
prea decision, so strongly relied upon by the appellant, was given, the 
Hieh bee referred. to above of this Court were not there. The Allahabad 
es ree 7 Dy Ais eau ve that judgment if the two decisions of this Court 

The two main questions which arise, therefore, are: (i) whether the Gov- 
ernment of India as such can be said to have a location in a particular .place, 
vig., New Delhi, utespective of the fact that its authority extends over all the 
States and its officers function throughout India, and (i) whether there is any 
scope for introducing the concept of cause of action as the basis of exercise of 
jurisdiction under Article 226. Before, however, we deal with these two main 
questions, we would like to clear the ground with respect to two subsidiary: 
matters which have been urged on behalf of the appellant. 


The first argument is that the word ‘‘authority’’ used in Article 226 cannot 
and does not include Government. We are not impressed by this argument. 
In interpreting the word ‘‘authority’? we must have regard to the clause 
immediately following it. Article 226 provides for ‘‘the issue to any person or 
authority including in appropriate cases any Government’’ within those terri- 
tories. It is clear that the clause ‘‘including in appropriate cases any Gov- 
ernment’’ goes with the preceding word ‘‘authority’”’, and on a plain and 
reasonable construction it means that the word ‘‘authority’’ in the context may 
include any Government in an appropriate case. The suggestion that the said 
‘clause is intended to confer discretion on the High Courts in the matter of 
issuing a writ or direction on any Government seems to us clearly unsustainable. 
‘To connect this clause with the issuance of a writ or order and to suggest that 
in dealing with cases against Government the High Courrt has to decide whe- 
ther the case is appropriate for the issue of the order is plainly not justified by 
the rules of grammar. We have no hesitation in holding that the said clause 
goes with the word ‘‘authority’’ and that its effect is that the authority against 
‘whom jurisdiction is conferred on the High Court to issue a writ or appropriate 
-order may in certain cases include a Government. Appropriate cases in the context 
means cases in which orders passed by a Government or their subordinates are 
challenged, and the clause therefore means that where such orders are challeng- 
ed the High Court may issue a writ against the Government. The position, 
therefore, is that under Article 226 power is conferred on the High Court io 
issue to any person or authority or in a given case to any Government, writs 
or orders there specified for enforcement of any of the rights conferred by 
Part UT and for any other purpose. Having thus dealt with the two subsi- 
‘diary points’ raised before us, we may now proceed to consider the :wo main 
‘contentions which arise for our decision in the present appeal. 


This brings us to the first question, namely, whether the Government of 
India as such can be said to be located at one place, namely, New Delhi. The 
main argument in this connection is that the Government of India is all per- 
~vasive and is functioning throughout the territory of India and therefore every 
High Court has power to issue a writ against it, as it must be presumed to be 
located within the terrritorial jurisdiction of all State High Courts. This 
argument in our opinion tonfuses the concept of locaton of a Government with 
‘the concept of its functioning. A Government may be functioning all over a 
State or all over India; but it certainly is not located all over the State or all 
over India. It is true that the Constitution has not provided that the seat of 
the Government of India will be at New Delhi. That, however, does not mean 
that the Government of India as such has no seat where it is located. It is 
common knowledge that the seat of the Government of India is in New Delhi 
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and the Government as such is located in New Delhi. The absence of a pro- 
vision in the Constitution can make no difference to this fact. What we have 
to see, therefore, is whether the words of Article 226 mean that the person or 
authority to whom a writ is to be issued has to be resident in or located within 
the territories of the High Court issuing the writ? The relevant words of 
Article 226 are these— 


“Every High Court shall have power...... to issue to any person or, authority..... : 
within those territories. ..... K 


So far as a natural person is concerned, there can be no doubt that he can be 
within those territories only if he resides therein either permanentiy or tempo- 
rarily. So far as an authority is concerned, there can be do doubt that if its 
office is located therein it must be within the territory. But do these words 
mean with respect to an authority that even though its office is not located, 
within those territories it will be within those territories because its order may 
affect persons living in those territories? Now it is clear that the jurisdiction 
conferred on the High Court by Article 226 does not depend upon the residence 
or location of the person applying to it for relief; it depends only on the person 
or authority against whom a writ is sought being within those territories. It 
seems to us therefore that it is not permissible to read in Article 226 the resid- 
ence or location of the person affected by the order passed in order to determine 
the jurisdiction of the High Court. That jurisdiction depends on the person 
or authority passing the order being within those territories and the residence 
or location of the person affected can have no relevance on the question of the 
High Court’s jurisdiction. Thus if a person residing or located in Bombay, for 
example, is agerieved by an order passed by an authority located, say, in 
Calcutta, the forum in which he has to seek relief is not the Bombay High 
Court though the order may affect him in Bombay but the Calcutta High Court 
where the authority passing the order is located. It would, therefore, in our 
opinion be wrong to introduce in Article 226 the concept of the place where the 
order passed has effect in order to determine the jurisdiction of the High Court 
which can give relief under Article 226. The introduction of such a concept 
may give rise to confusion and conflict of jurisdictions. Take, for example, 
the case of an order passed by an authority in Calcutta, which affects six 
brothers living, say, in Bombay, Madras, “Allahabad, Jabalpur, Jodhpur and 
Chandigarh. The order passed by the authority in Calcutta has thus affected, 
persons in six States. Can it be said that Article 226 contemplates that all the 
six High Courts have jurisdiction in the matter of giving relief under it? The 
answer must obviously be ‘No’, if one is to avoid confusion and conflict of 
jurisdiction. As we read the relevant words of Article 226 (quoted above) 
there can be no doubt that the jurisdiction conferred by that Article on a High 
Court is with respect to the location or residence of the person or authority 
passing the order and there can be no question of introducing the concept of the 
place where the order is to have effect in order to determine which High Court 
can give relief under it. It is true that this Court will give such meaning to 
the words used. in the Constitution as would help towards its working smoothly. 
if we were to introduce in Article 226 the concept of the place where the order 
is to have effect we would not be advancing the purposes for which Article 226 
has been enacted. On the other hand, we would be producing con- 
flict of jurisdiction between various High Courts as already shown by the 
illustration given above. Therefore, the effect of an order by whomsoever it 
is passed can have no relevance in determining the jurisdiction of the High 
Court which can take action under Article 226. Now, functioning of a Gov- 
ernment is really nothing other than giving effect to the orders passed 
by it. Therefore it would not be right to introduce in Article 226 the con- 
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cept of the functioning of Government when determining the meaning of 
the words ‘‘any person or authority within those territories’. By introduc- 
ing the concept of functioning in these words we shall be creating 
the same conflict which would arise if the concept of the place where the 
order is to have effect is introduced in Article 226. There can, therefore, be 
no escape from the conclusion that these words in Article 226 refer not to the 
place where the Government may be functioning but only to the place where 
the person or authority is either resident or is located. So far therefore 
as a natural person is concerned, he is within those territories if he resides 
there permanently or temporarily. So far as an authority (other than a Gov- 
ernment) is concerned, it is within the territories if its office is located there. 
So far as a Government is concerned it is within the territories only if its 
seat is within those territories. 

The seat of a Government is sometimes mentioned in the Constitutions of 
various countries but many a time the seat is not so mentioned. But whether 
the seat of a Government is mentioned in the Constitution or not, there is 
undoubtedly a seat from which the Government as such functions as a fact. 
What Article 226 requires is residence or location as a fact and if therefore 
there, is a seat from which the Government functions as a fact even though 
that seat is not mentioned in the Constitution the High Court within whose 
territories that seat is located will be the High Court having jurisdiction 
under Article 226 so far as the orders of the Government as such 
are concerned. Therefore, the view taken in Election Commission, India v. 
Saka Venkata Subba Rao! (supra) and K. 8. Rashid and Son v. Ths Income- 
tax Investigation Commisston.2 (supra) that there is two-fold limitation on the 
power of the High Court to issue writs, ete. under Article 226, namely, (1) the 
power is to be exercised ‘throughout the territories in relation to which 
it exercises jurisdiction’, that is to say, the writs issued by the Court cannot 
run beyond the territories subject to its jurisdiction, and (ti) the person or 
authority to whom the High Court is empowered to issue such writs must be 
<<within those territories’? which clearly implies that they must be amenable to 
its jurisdiction either by residence or location within those territories, is the 
correct one. 


This brings us to the second point, namely, whether it is possible to intro- 
duce the concept of cause of action in Article 226 so that the High Court in 
whose jurisdiction the cause of action arose would be the proper one to pass 
an order thereunder. Reliance in this connection has been placed on the judg- 
ment of the Privy Council in Ryots of Garabandho and other villages v. 
Zamindar of Parlakimedi and another’ In that case the Privy Council held 
that even though the impugned order was passed by the Board of Revenue 
which was located in Madras, the High-Court would have no jurisdiction to 
issue a writ quashing that order, as it had no jurisdiction to issue 
a writ beyond the limits of the city of Madras except in certain cases, and that 
particular matter was not within the exceptions. This decision of the Privy 
Council does apparently introduce an element of the place where the cause of 
action arose in considering the jurisdiction of the High Court, to 
issue a writ. The basis òf that decision, however, was the peculiar history of 
the issue of writs by the three Presidency High Courts as successors of the 
Supreme Courts, though on the literal construction of clause 8 of the Charter 
of 1800 conferring jurisdiction on the Supreme. Court of Madras, there could 
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be little doubt that the Supreme Court would have the same jurisdiction as 
the Justices of the Court of King’s Bench Division in England for the terri- 
tories which then were or thereafter might be subject to or depend upon the 
Government of Madras. It will therefore not be correct to put too much stress 
on the decision in that case. The question whether the concept of cause of 
action could be introduced in Article 226 was also considered in Saka Venkata 
Subba Rao’s case! and was repelled in these words :— 


“The rule that cause of action attracts jurisdiction in suits is based on statutory 
enactment and cannot apply to writs issuable under Article 226 which makes no reference 
to amy cauge of action or where it arises but insists on the presence of the person or 
ene ‘within the territories’ in relation to which the High Court exercises jurisdic- 

on, 

Article 226 as it stands does not refer anywhere to the accrual of causa 
of action and to the jurisdiction of the High Court depending on the place 
where the cause of action accrues being within its territorial jurisdiction. 
Proceedings under Article 226 are not suits; they provide for extraordinary 
remedies by a special procedure and give powers of correction to the High 
Court over persons and authorities and these special powers have to be exer- 
cised within the limits set for them. These two limitations have already been 
indicated by us above and one of them is that the person or authority concerned 
must be within the territories over which the High Court exercises jurisdic- 
tion. Is it possible then to overlook this constitutional limitation and say 
that the High Court can issue a writ against a person or authority even though 
it may not be within its territories simply because the cause of action has 
arisen within those territories? It seems to us that it would be going in the 
face of the express provision in Article 226 and doing away with an express 
limitation contained theretn if the concept of cause of action were to be intro- 
duced in it. Nor do we think that it is right to say that because Article 300 
specifically provides for suits by and against the Government of India, the 
proceedings under Article 226 are also covered by Article 300. It seems to 
us that Article 300 which is on the same line as section 176 of the Government 
of India Act, 1985, dealt with suits as such and proceedings analogous to or 
consequent upon suits and has no reference to the extraordinary remedies pro- 
vided by Article 226 of the Constitution. The concept of cause of action can- 
not in our opinion be introduced in Article 226, for by doing so we shall be do- 
ing away with the express provision contained therein which requires that the 
person or authority to whom the writ is to be issued should be resident in or 
located within the territories over which the High Oourt has jurigdiction. It 
is true that this may result in some inconvenience to persons residing far away 
from New Delhi who are aggrieved by some order of the Government 
of India as such, and that may be a reason for making a suitable constitutional 
amendment in Article 226. But the argument of inconvenience, in our opinion, 
cannot affect the plain language of Article 226, nor can the concept of the 
place of cause of action be introduced into it for that would do away with the 
two limitations on the powers of the High Court contained in it. 


We have given our earnest consideration to the language of Article 226 
and the two decisions of this Court referred to above. e We are of opinion that 
unless there are clear and compelling reasons, which cannot be denied, we 
should not depart from the interpretation given in these two cases and 
indeed from any interpretation given in an earlier judgment of this Court, 
unless there is a fair amount of unanimity that the earlier decisions are mani- 
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festly wrong. This Court should not, except when it is demonstrated beyond 
all reasonable doubt that its previous ruling, given after due deliberation and, 
full hearing, was erroneous, go back upon its previous ruling, parti- 
eularly on a constitutional issue. In this case our reconsideration of the 
matter has confirmed the view that there is no place for the introduction of the 
concept of the place where the impugned order has effect or of the concept of 
functioning of a Government, apart from the location of its office concerned, 
with the case, or even of the concept of the place where the cause of action 
arises in Article 226 and that the language of that article is plain enough to 
lead to the conclusion at which the two cases of this Court referred to above 
arrived. If any inconvenience is felt on account of this interpreta- 
tion of Article 226 the remedy seems to be a constitutional amendment. There 
is no scope for avoiding the inconvenience by an interpretation which we can- 
not reasonably, on the language of the Article, adopt and which the language 
of the Article does not bear. 


In this view of the matter the appeal fails and is hereby dismissed with 
costs. 


Subba Rao, J.—I have had the advantage of perusing the judgment 
prepfred by my Lord the Chief Justice. I regret my inability to agrce. I 
would not have ventured to differ from his weighty opinion but for the fact 
that the’acceptance of the contention of the respondents would practically 
deprive the majority of citizens of our country of the benefit of cheap, expe- 
ditious and effective remedy given to them under Article 226 of the Constitu- 
tion against illegal acts of the Union Government. If the relevant provisions 
are clear and unambiguous, the said contention must prevail however dele- 
terious the effect may be to public interest.° But if the words of 
the Article are capable of two or more interpretations, one that will carry out 
the intention of the Constituent Assembly and the other that would defeat it, 
the former interpretation must necessarily be accepted. We must also 
bear in mind that the provisions of the Constitution are not ‘‘mathematical 
formulae which have their essence in mere form’’. It being an organic sta- 
tute, its provisions must be construed broadly and not in a pedantic way, but 
without doing violence to the language used. 


The facts have been fully stated in the judgment of my Lord the Chief 
Justice and it would be redundant to restate them. It would be enough if I 
formulate the point of law raised and express my opinion thereon. The ques- 
tion is whether the appellant, who is a citizen of India and is residing in the 
State of Kashmir, can enforce his fundamental right under Article 32 (2-A) 
of the Constitution by filing an appropriate writ in the High Court of Jammu 
& Kashmir, if his right is infringed by an order of the Union Government. 
The Constitution of India has been made applicable to the State of Jammu & 
Kashmir by the Constitution (Application to Jammu & Kashmir) Order, 1954 
(Order No. 48 dated May 14, 1954) with certain exceptions and modifica- 
tions. By the said Order, clause (8) of Article 32 of the Constitution was 
deleted, and a new clause (2-A) was inserted after clause (2). The question 
falls to be decided on a’ true construction of the said clause (2-A) whick 
reads: 


“Without prejudice to the powers conferred by clauses (1) and (2), the High Court 
shall “have power throughout the territories in relation to which it exercises jurisdiction 
to issue to amy person or authority, including in appropriate cases any Government within 
these territories, directions or orders or writs, including writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto and certiorari, or any of them; for the 
enforcement of any of the rights conferred by thig Part.” 


` 
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The operative part of this clause is in pari materia with Article 226 of the 
Constitution with the difference that the words ‘‘for any other purpose’’ found 
in the latter Article are omitted in the former. Though the power of the High, 
Court of Jammu and Kashmir is limited to that extent, in other respects it is 
as extensive as that of the other High Courts under Article 226. The object 
of the amendment is self-evident; it was enacted to enable the said High Court 
to protect the fundamental rights of the citizens of India in that part of the 
eountry. 

The learned Solicitor-General broadly contends that this Court has con- 
strued the analogous provisions of Article 226 of the Constitution and held that 
the writs under that Articlé do not run beyond the territories in relation to 
which a High Court exercises jurisdiction and that a High Court cannot issue 
a writ thereunder unless the person or authority against whom the writ is 
sought is physically resident or located within the territorial jurisdiction of 
ahat High Court; and that, therefore, on the same parity of reasoning, the 
High Court of Jammu and Kashmir cannot issue a writ to run beyond the 
territories of that State against the Union Government functioning through 
its officers in New Delhi. 


Learned counsel for the appellant contends, on the other nand,e that 
neither Article 32 (2-A) nor Article 226 bears any such limited construction 
and that on a liberal and true construction of the said constitutional provisions 
it must be held that the High Court can issue a writ against any Government, 
including the Union Government, exercising the functions within the terri- 
tories of a State, if it infringes the right of a person in that State. 


Before I attempt to ¢onstrue the provisions of clause (2-A) of Article 32, 
I think it would be convenient to trace briefly the history of Article 226, for 
it throws a flood of light on the legislative intention expressed in Article 32 
(2-A). In pre-independence India the High Courts, other than the High 
Courts in the presidency towns of Bombay, Calcutta and Madras, had no power 
to issue prerogative writs; even in the case of the said presidency High Courts 
the power to issue writs was very much circumscribed ; their jurisdiction to 
issue the said writs was confined only to the limits of their original jurisdiction. 
and the Governments were excluded from its scope. But the framers of our 
Constitution with the background of centuries of servility, with the awareness 
of the important role played by the High Court of England in protecting the 
rights of its citizens when they were infringed by executive action, with the 
knowledge of the effective and impartial part played by the High Courts in 
pre-independence India within the narrow limits of their jurisdiction to protect 
the righis of the citizens of our country, with a vision to prevent autocracy 
raising its ugly head in the future, declared the fundamental rights in Part IXI 
of the Constitution, conferred powers on the High Courts to issue to any person 
or authority, including in appropriate cases any Government, directions, orders 
or writs for the enforcement of the fundamental rights or for any other pur- 
pose. In short, any person of India can approach an appropriate High Court, 
to protect his rights against any person, authority or any Government if his 
fundamental right or any other right is infringed by the said person, authority 
or Government. If the contention of the respondents be accepted, whenever 
the Union Government infringes the right of a person in any remote part of the 
country, he must come all the way to New Delhi to enforce his right by filing a 
writ petition in the Circuit Bench of the Punjab High Court. If a common 
man residing in Kanyakumari, the southernmost part of India, is illegally 
detained in prison, or deprived of his propery otherwise than by law, by an 
order of the Union Government, it would be a travesty of fundamental rights 
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to expect him to come to New Delhi to seek the protection of the High Court 
of Punjab. This construction of the provisions of Article 226 would attribute 
to the framers of the Constitution an intention to confer the right on a person 
and to withhold from him for all practical purposes the remedy to enforce. his 
right against the Union Government. Obviously it could not have been the in- 
tention of the Constituent Assembly to bring about such an anomalous result 
in respect of what they conceived to be a cherished right conferred upon the 
citizens of this country. In that event, the right conferred turns out to be an 
empty one and the object of the framers of the Constitution is literally defeated. 


The scope of Article 226 vis-a-vis the reach of the High Courts’ power has 
been considered in fwo decisions of this Court, namely, Election Comiisswn, 
India v. Saka Venkata Raot and K. S. Rashid and Son v. The Income-tax 
Investigation Commission.2 As this Bench of seven Judges is constituted to 
enable this Court to approach the problem with a fresh mind unhampered by 
precedents, I propose to scrutinize the provisions of Article 82 (2-A) free from 
the curbs imposed by the earlier decisions. 


The core of the Article is discernible in the following clause and phrases: 
‘throughout the territories in relation to which it exercises its jurisdiction”’, 
‘CanyeGovernment’’, ‘‘within those territories’, ‘‘directions or orders or writs, 
including writs in the nature of habeas corpus, ete.’ The words ‘throughout 
the territories, etc.’’ delimit the territorial jurisdiction of the High Courts in 
the matter of issuing directions or writs. A High Court exercises jurisdiction 
throughout the State in which it is located. lts writs run only throughout the 
State and not beyond its territorial limits. The main object of the power 1s 
to keep the authorities or tribunals within their bounds and to prevent them 
from infringing the fundamental or other rights of eitizens. At the instance 
of an aggrieved person it can issue one or other of the writs or orders or direc- 
tions against the offending authority in respect of an act done or omitted to be 
done by it. It is implicit in the limitation that the impugned act must affect 
a person or property amenable to its territorial jurisdiction. 


This question, in a different context, has been considered by the Judicial 
Committee of the Privy Council in Ryots of Garabandho v. Zemindar of 
Parlakimedi2 There the Board of Revenue situated in the State of Madras 
under section 172 of the Madras Estates Land Act, 1908, enhanced the rents 
payable by the ryots in three villages, including Parlakimedi village, in the 
district of Ganjam in the Northern Cirears. The question was whether the 
Madras High Court had power to issue a writ to quash the order of the Board 
of Revenue, as the parties to that litigation were not subject to the original 
jurisdiction of the Madras High Court. The Judicial Committee held that the 
Madras High Court had no jurisdiction to issue a writ of certiorari to run 
beyond the territorial limits of that High Court. When it was conteuded that, 
as the Revenue Board was in Madras, the High Court had jurisdiction to quash 
lts order, the Judicial Committee repelled that contention with the following 
remarks at page. 164: i 

“The Board of Revenue has always had its offices in the Presidency Town, and in 
the present case the Collective Board, which made the order complained of, issued this 
order in the town. On the other hand, the parties are not subject to the original juris- 
diction of the High Court, and the estate of Parlakimed: les in the north of the province 
EA tates Their Lordships think that the question of jurisdiction must be regarded 
as one of substance, and that it would not have been within the competence of the Supreme 
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Court to claim jurisdiction over, such a matter as the present by issuing certiorari to the 
Board of Revenue on the strength of its location in the town. Such a view would give 
jurisdiction to the Supreme Court, in the matter of settlement of rents for ryoti-holdings 
in Ganjam between parties not otherwise subject to its jurisdiction, which 1t would not 
have had over the Revenue Officer who dealt with the matter at first instance.” 

This decision in clear terms lays emphasis on the substance of the matter and 
holds that mere physical presence of an authority within the jurisdiction of a 
High Court does not enable that Court to issue writs against the said authority 
in respect of an order made in a dispute between persons residing outside the 
territorial jurisdiction of the said High Court. Therefore, a High Court’g 
jurisdiction to issue an appropriate writ depends on the co-existence of two 
conditions, namely, (i) the cause of action has accrued within the territories in 
relation to which it has jurisdiction, and (ti) the said authority is ‘within’? 
the said territories. This interpretation may give rise to a criticism; it may be 
asked, which High Court could give the relief if the cause of action accrues 
within the territorial jurisdiction of one High Court and the authority concerned 
is located within that of another High Court? There may be statutory authorities 
with All-India jurisdiction, but for convenience located in a particular State. In 
exercise of the powers conferred under statutes, they may make orders affecting 
the rights of parties residing in different States. I am prima facie of the view 
that the said authorities, in so far as their orders operate in a paréicular 
territory, will be ‘‘within’’ those territories and the High Court, which 
exercises its jurisdiction throughout that territory, can issue a suitable writ 
against the said authorities. This interpretation avoids the anomaly of one 
High Court issuing a writ against an authority located ‘‘within’’ its territorial 
jurisdiction in respect of a cause of action accruing in another State or territory 
over which it has no jurisdiction. But this question does not arise in this case, 
for we are mainly concefned with the Union Government. 


Article 226 of the Constitution is expressed in wide and most comprehen- 
sive terms. There is no difficulty about the words ‘‘person or authority’’, but 
the phrase ‘‘including any Government’? gives rise to a conflict of opinion. I£ 
the framers of the Constitution intended to extend simply the power of the 
High Court to issue writs only against the Government of the State, they could 
have stated ‘‘or the Government of the State’’, instead they designedly used 
the words ‘‘any Government’’ which at first sight appear rather involved but 
on a deeper scrutiny reveal that the words ‘‘any Government’’ cannot mean 
only the Government of the State. The words ‘‘any’’ clearly presupposes the 
existence of more than one Government functioning in a State. Under the 
Constitution two Governments function in each State. Under Article 1, India 
Bhall be a Union of States and the territory of India shall comprise, inter alia, 
the territories of the States. Part II provides for one class of citizens, that is, 
citizens of India. In whatever State a person with the requisite qualifications 
of a citizen may reside, he is a citizen of India and not of that particular State. 
All the three departments of the Union as well as the State function in the 
State; both Parliament and the Legislature of the State make laws which govern 
the State in respect of matters allotted to them respectively. Both the Union 
and the State executive powers extend to the State, and the former is exer- 
cised in regard to matters with respect to which Parljament has power to make 
laws and the latter in regard to matters with respect to which the Legislature 
of the State has power to make laws: see Articles 73 and 162. The Judiciary con- 
sists of an hierarchy of Courts and all the Courts from the lowest to the Supreme 
Court exercise jurisdiction in respect of a cause of action arising in that State. 
The demarcation between the Union Government and the State Government ig 
therefore, not territorial but only subjectwise and both the Governments func- 
tion within the State. With his background it is easy to perceive that ‘‘any 
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Government’’ must include the Union Government, for two State Governments 
cannot administer the same State, though for convenience or as a temporary 
arrangement, the offices of one State may be located in another State. Then 
it is asked why the Article confers power to issue writs against any Government 
only in appropriate cases. There are two answers to this question. Till the 
Constitution was framed there was no power in a High Court to issue a writ 
even against the Provincial Government. The Constitution conferred for 
the first time a power on the High Court to issue a writ 
not only against the State Government but also the Union Government, 
As the Union Government has sway over not only the State in question but 
beyond it, il became necessary to administer a caution that a writ can only be 
issued in appropriate cases. The High Court’s jurisdiction ig limited in the 
matter of issuing writs against the Union Government, for it cannot issue writs 
against it in respect of a cause of action beyond its territorial jurisdiction. 
There may also be a case where the secretariat of one of the State Governments 
is located in another State temporarily. In such a case also the High Court of 
the latter State cannot issue writs against that State Government as it ig 
not appropriate to issue such writs, for the cause of action accrues within the 
former State. 
e 


I havo, therefore, no doubt that the words ‘‘any Government’’ must neces- 
sarily take in the Union Government. 


Much of the argument turns upon the words ‘‘within those territories”. 
It is said that the Union Government is not within the territories of the State, 
for its headquarters are in Delhi. The Article does not use the word ‘‘head- 
quarters’, ‘‘resident’’ or ‘‘location’’. The dictionary meaning of the word 
“‘within’’ is ‘‘inside of, not out of or beyond’’. The connotation of the words 
takes colour from the context in which they are used. A person may be said 
to be within a territory if he resides therein. He may also be within a territory 
if he temporarily enters the said territory or is in the course of passing through 
the territory. Any authority may be in a territory if its office is located 
therein. It may also be said to be within a territory if it exercises its powers 
therein and if it can make orders to bind persons or properties therein. So too 
a Government may be within a State if it has a legal situs in that State. It 
may also be said to be within a State if it administers the State, though for 
convenience some of its executive authorities are residing outside the territory. 
We must giye such meaning to these words as would help the working of the 
Constitution rather than retard it. To put it differently, can it be said that the 
Union Government is within a particular State? Union Government in the 
present context means the executive branch of the Government. ‘Where is it 
located? To answer this question it ig necessary to consider what is ‘‘Union 
Government”. The Constitution in Part V under the heading ‘‘The Union”? 
deals with separate subjects, namely, the executive, the Parliament and the 
Union judiciary. Under Article 58, the executive power of the Union ghall be 
vested in the President and shall be exercised by him either directly or through 
officers subordinate to him in accordance with the Constitution. Article 74 
provides for a council of*Ministers with the Prime Minister at the head to 
aid and advise the President in the exercise of his functions. By Article 77, 
all executive action of the Government of India shall be expressed to be taken 
in the,name of the President; and clause (8) thereof authorizes the President 
to make rules for the more convenient transaction of the business of the Govern- 
ment of India, and for the allocation among Ministers of the said business. 
Article 73 says that subject to the provisions of the Constitution, the executive 
power of the Union shall extend to the matters with respect to which 
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Parliament has power to make laws and to the exercise of such rights, autho- 
rity and jurisdiction as are exerciseable by the Government of India by virtue 
of any treaty or agreement. The Constitution nowhere fixes the seat of the 
Union Government or even that of the President. Shortly stated, the Union 
Qovernment is the President acting on the advice of the Ministers directly or 
through officers subordinate to him in accordance with the Constitution and 
the jurisdiction of the said Government extends, so far as is relevant to the 
present purpose, to matters in respect of which Parliament has power to make 
laws. The question that immediately arises is, what is the situs of such a Gov- 
ernment? There is no statutory situs. For convenience of administration, 
the officers of such Government may stay at one place, or they may be distri- 
buted in different places; the President may reside in one place, the Prime 
Minister in another, the Ministers in a third place and the officers through whom 
the President exercises his powers in a place different from the rest. What 
happens when the Secretariat remains in New Delhi and the President resides 
for some months in a year in, say, Hyderabad? Contrary-wise, what would be 
the position if the President stays in New Delhi and the entire or part of the 
Secretariat or some of the Ministers stay in Hyderabad? It is, therefore, not 
possible to apply the test of residence or location in the absence of any statu- 
tory situs. The Union Government has no fixed legal abode; it is present. 
throughout the territories over which it exercises jurisdiction and in respect 
whereof it can make effective and binding orders in the field allotted to it by 
the Constitution. The constitutional situs of the Union Government is the 
entire territories of the Union and it is ‘‘within’’ the territories of India and, 
therefore, within the territories of every State. 


Let us look at the problem from another standpoint. Under Artiele 300 of 
the Constitution, the Government of India may sue or be sued by the name of 
the Union of India. The word “‘sued’?’ is used in a general sense and cannot be 
narrowly construed in the Constitution as to comprehend only action by way 
of filing a suit in a civil Court. According to Webster, it means to seek jus- 
tice or right by legal process. Generally speaking, it includes any action 
taken in a Court. The practice followed in the various High Courts and the 
Supreme Court is also consistent with the wide meaning attributed to it, for 
writs are filed against the Government of India only in the name of the Union 
of India. Union of India is a juristic person and it is impossible to predicate 
its residence in a particular place in the Union. Its presence synchronizes 
with the limits of the Union territories. That is the reason why that Order 
27, rule 8, Code of Civil Procedure, says that in suits by or against the 
Government instead of inserting in the plaint the name and description and 
place of residence of the plaintiff or defendant, it shall be sufficient to insert 
the appropriate name as provided in section 79. Section 79 of the Civil Pro- 
cedure Code is in terms analogous to Article 300 of the Constitution, and under 
that section, ses CAR ut! 


“In a suit by or against the Government the authority to b intiff o 
défendant, as the case may be, shall be— : EE nee” 


India, (oy in the case of a suit by or against the Centrgl Government, the Union of 


(b)_in the case of a suit by or against a State Government, the State.” 
As the Union of .India has no statutory situs, Order 27, rule 8, Code of 
Civil Procedure, exempts its place of residence being given in the plaint or 
the written statement, as the case may be. The suit by or against the Union 
Government shall be filed in a Court which has jurisdiction to entertain such 
a sujt, having regard to the provisions of sections 15 to 20 of the said Code. 
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On the same analogy, it may be held that the Union of India „has 
no legal situs in a particular place and a writ petition can be filed against it im 
a place within the jurisdiction of the Iigh Court wherein the cause of action 
acerues, 


It is said that the limits of the power to issue a writ are implicit in the 
nature of a particular writ. What is the nature of the principal writs, namely, 
habeas corpus, mandamus, prohibition, quo warranto and certiorari? The 
writ of habeas corpus ‘‘is a prerogative process for securing the liberty of the 
subject by affording an effective means of immediate release from unlawful or 
unjustifiable detention, whether in prison or in private custody”. The writ 
of mandamus ‘‘is, in form, a command directed to any person, corporation or 
inferior Tribunal, requiring him or them to do some particular thing therein 
specified which appertains to his or their office and is in the nature of a public 
duty.” An order of prohibition is an order directed to an inferior Tribunal 
forbidding it to continue with the proceedings pending therein. An infor- 
mation in the nature of a quo warranto lies against a person who claimed or 
usurped an office, franchise, or liberty, to inquire by what authority he sup- 
ported his claim. A certiorari is directed to an authority ‘‘requiring the 
recogd of the proceedings in some cause or matter to be transmitted into the 
High Court to be dealt with there.’’ (See Halsbury’s Law of England, Vol. 
II, 8rd edition). 


It was asked how could the liberty of a subject be secured, the command 
be: issued, the proceedings of an inquiry be prohibited, the credentials of a 
person to hold office be questioned, the records of a proceeding be directed to 
be transmitted to the High Court, if the authority „concerned was located, or 
the person directed resided, outside the territorial jurisdiction of the High 
Court? It was also asked how, if the said authority, or person, disobeyed the 
order of the High Court, it could be enforced against the said authority or 
person. On the parity of the same reasoning the argument proceeded that, as 
the officers acting for the Government of India reside in Delhi, a writ which 
would become brutum fulmen could not be issued by the High Court. 


The questions so posed are based on a misapprehension of the relevant 
provisions of the Constitution. They also mix up the nature of the writs with 
the procedure in dealing with the writs or enforcing the orders made therein. 
As I have already indicated, the Article confers a power on the High Court to 
issue writs against the Union Government. If the said Government is ‘‘within 
the State,” is it an answer to it that an officer of the Government dealing with 
a particular paper or papers is residing outside the territorial jurisdiction of 
the High Court? If the Union Government is bound by the order of the High 
Court, the question of service of notice on a particular officer acting for the 
Government or to enforce an order against him is a matter pertaining to the 
realm of procedure and appropriate rules can be framed by the High Court or 
the requisite law made by the Parliament. If the Union Government disobeys 
the order it would certainly be liable for contempt of Court under the Con- 
tempt of Courts Act, 1952. Even if the contemner happens to be an officer of 
the said Government residing outside the territorial limits of the High Court, 
re High Court has ample power to reach him under section 5 of the said 

ct. 


‘The analogy drawn from English law is rather misleading. England is 
comparatively a small country and it has only one Government functioning 
throughout the State. The problem that has arisen now could not have arisen 
in England, for the jurisdiction of the Queen’s Bench Division of the High 
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Court extends throughout England. In England the manner of the exercise of 
the jurisdiction was also regulated by a procedure brimming with technicali- 
ties, but later on simplified by statute. The framers of our Constitution there- 
fore designedly used the words ‘‘in the nature of” indicating that 
they were not incorporating in the Constitution the entire procedure followed 
in England, for the procedure will have to be evolved having regard to the 
federal structure of our Government. How can the procedural law of England 
in the matter of writs be bodily lifted and implanted in India? This Court 
shall have to put a reasonable construction on the words without being unduly 
weighed down by the historical background of these writs and construe the 
Article in such a way, if legally permissible, to carry out the intention of the 
Coustitution-makers. That apart, Article 226 of the Constitution is not con- 
fined to the prerogative writs in vogue in England. The Article enables the 
appropriate High Court to issue also directions or orders, and there is no 
reason why the High Court could not, in an appropriate case, give a suitable 
direction to, or make a proper order on, the Union Government. Such diree- 
tions or orders are certainly free from the procedural technicalities of the said 
writs. 

I shall now notice briefly the decisions cited at the Bar. The first ine 
decision of this Court in Election Commission, India v. Saka Venkata 7 
There the Governor of Madras referred to the Election Commission, which had 
its offices permanently located in New Delhi, the question whether the respon- 
dent was disqualified and could be allowed to sit and vote in the Assembly. 
The respondent thereupon applied to the High Court of Madras under Article 
226 of the Constitution for a writ restraining the Election Commission from 
enquiring into his alleged disqualification for membership of the Assembly. 
This Court held that the power of the High Court to issue writs under Article 
226 of the Constitution was subject to the two-fold limitation: (4) that such 
writs cannot run beyond the territories subject to its jurisdiction; and (ii) that 
the person or authority to whom the High Court is empowered to issue writs 
must be amenable to the jurisdiction of the High Court either by residence 
or location within the territories subject to its jurisdiction. On that basis the 
writ petition was dismissed. At the outset it may be noticed that there is one 
obvious difference between that case and the present one. In that case the 
Tespondent was not the Union of India but an authority which could have and 
had its location in a place outside the Madras State. The present case satis- 
fies both the conditions: the writ does not run beyond the territorial jurisdic- 
tion of the High Court, as the Union Government must be deémed to be 
‘within’? the said territories; the second condition is also satisfied, as the 


Union Government, being within the State, is also amenable to its jurisdic- 
tion. 


The next ease relied upon by the learned Solicitor-General is a converse 
one. It is the decision of this Court in K. S. Rashid & Son v. The Income-taz 
Investigation Commission? In that case the Income-tax Investigation Com- 
mission located in Delhi was investigating the case of the petitioners under 
section 5 of the Taxation on Income (Investigation Commission) Act, 1947, 
although the petitioners were assessees belonging to Uttar Pradesh and their 
original assessments were made by the Income-tax authorities of that State. It 
was contended that the Punjab High Court had no jurisdiction to issue a writ 
under Article 226 of the Constitution to the said Commission. This Court, 
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alter restating the two limitations on the power of the High Court to issue a 
writ, held that the Commission was amenable to the jurisdiction of the Punjab 
High Court and, therefore, the Punjab High Court had jurisdiction to issue 
the writ. This decision also deals with a case of statutory authority located in 
Delhi and it has no application to the case of the Union Government. The 
question whether the principles that apply to the Government of India would 
equally apply to statutory authorities situate in one State but exercising juris- 
diction in another, does not arise for consideration in this case; though, as I 


have already expressed, I am prima facie of the view that there is no reason 
why they should not. 


Now coming to the decision of the High Courts, there is a clear enuncia- 
tion of the relevant principles in Magbul-Un-Nissa v. Union of India The 
Full Bench of the Allahabad High Court directly decided the point now raised 
before us. The importance of the decision lies in the fact that the learned, 
Judges approached the problem without being oppressed by the decision of this 
Court in Saka Venkata Rao’s case,2 which was decided only subsequent to that 
decision. After considering the relevant Articles of the Constitution, Sapru, J., 
speaking for the Full Bench, observed at pages. 293-294 thus: 


“Phe analogy between a Government and a corporation or a joint stock company which 
has its domicile in the place where its head Office is situate is misleading. To hold that 
the jurisdiction of this Court does not extend to the Union Government as it has its capital 
at Delhi and must be deemed to have its domicile at Delhi would be to place the Union 
Government not only in respect of the rights conceded in Part ITI but for any other 


barnes, also beyond the junsdiction of all State High Courts except the Punjab High 
ourt. 


The learned Judge proceeded to state at page 294: A 


i ion, the jurisdiction of this Court to intervene “under, Article 226 
ier noe pot where the Headquarters or the Capital of the Government is situate 
but upon the fact of the effect of the act done by Government, whether, Union or 
State beimg within the territorial limits of this Court.” 

Adverting to the words ‘‘any Government’’ in Article 226, the learned Judge 
observed at page. 292 thus: 


“They indicate that the founding fathers knew that more than one Government would 
function within the same territory.” 
I entirely agree with the observations of the learned Judge, for they not only 
correctly construe the provisions of Article 226 but also give effect to the 
intention of the Constitution-makers. 


After the decision of this Court in Saka Venkata Rao’s case,? the High 
Court of Madhya Pradesh considered the question in Surajmal v. State of 
M.P” There, the Central Government rejected an application for a mining 
lease and the order rejecting the application was communicated to the appli- 
cant who was residing in the State of Madhya Pradesh. It was held by the 
Hugh Court that the writ asked for could not be issued so as to bind the 
Central Government because, ‘‘(a) the Central Government could not be 
deemed to be permanently located or normally carrying on its business within 
the jurisdiction of the High Court; (b) the record of the case which the 
Central Government detided was not before the High Court and could 
not be made availalbe from any legal custody within the State; 
(c) the order of the State Government must be deemed to have merged, 
in that of the Central Government; (d) the order of the State Government could 
not be touched unless the order of the Central Government could be 
eee 
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be brought before the High Court and quashed’? We are 
concerned here with the first and second grounds. The learned Chief 
Justice, who delivered the judgment on behalf of the Full Bench applied the 
principle of the decision of this Court in Saka Venkata Rao’s caset, to the Union 
Government; and for the reasons already mentioned I am of opinion that the 
decision is not applicable to the case of the Union Government. The second 
reason in effect places the procedure on a higher pedestal than the substantive 
law. It is true that im a writ of certiorari the records would be called for; but, 
if once it is held that the Union Government is within the State within ihe 
meaning of Article 226 of the Constitution, I do not think why the High Court in 
exercise of its constitutional power cannot direct the Union Government to bring 
the records wherever its officers might have kept them. This second ground is 
really corrollary to the first, wiz., that the Union Government is not within the 
territorial jurisdiction of the High Court concerned. 

The Bombay High Court in Radheshyam Makhanlal v. The ‘Union of India, 
also held that a writ cannot issue against the Union Government whose office is 
located outside the territorial jurisdiction of the High Court. Shah, J., applying 
the principle of the decision in Saka Venkata Rao’s caset, to the Union Govern- 
ment held that as the office of the Union Government was not located within the 
- State of Bombay, the Bombay High Court could not issue a writ to the Union 
Government. But S. T. Desai, J., was not willing to go so far, and he based his 
conclusion on a narrower ground, namely, that even if the writ was issued it 
could not be enforced. I have already pointed out that both the grounds are 
not tenable. The Union Government is within the State of Bombay in so far 
as it execises its powers in that State and the High Court has got a constitu- 
tional power to issue writs to the Union Government and, therefore, their 
enforceability does not dépend upon its officers residing in a particular place. 


The foregoing discussion may be summed up in the following propositions : 
(1) The power of the High Court under Article 226 of the Constitution is of the 
widest amplitude and it is not confined only to issuing of writs in the nature of 
habeas corpus, ete., for it can also issue directions or orders against any person 
or authority, including in appropriate cases any Government. (2) The intention 
of the framers of the Constitution is clear, and they used in the Article words 
“any Government’’ which in their ordinary significance must include the Union 
Government. (3) The High Court can issue a writ to run throughout the terri- 
tories in relation to which it exercises jurisdiction and to the person or authority 
or Government within the said terrtories. (4) The Union Government has no 
constitutional situs in a particular place, but it exercises its executive powers in 
respect of matters to which Parliament has power to make laws and-the power in 
this regard is exercisable throughout India; the Union Government must, there- 
fore, be deemed in law to have functional existence throughout India. (5) 
When by exercise of its powers the Union Government makes an order infring- 
ing the legal right or interest of a person residing within the territories in rela- 
tion to which a particular High Court exercises jurisdiction, that High Court can 
issue a writ to the Union Government, for in law it must be deemed to be 
‘within’? that State also. (6) The High Court by issuing a writ against the 
Union Government is not travelling beyond its territorial jurisdiction, as the 
order is issued against the said Government ‘‘within’”’ the State. (7) The fact 
that for the sake of convenience a particular officer of the said Government 
issuing an order stays outside the territorial limits of the High Court is not of 
any relevance, for it is the Union Government that will have to produce the 
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record or carry out the order, as the case may be. (8) The orders issued by tha 
High Court can certainly be enforced against the Union Government, as it is 
amenable to its jurisdiction, and if they are disobeyed it will be liable to con- 
tempt. (9) Even if the officers physically reside outside its territorial jurisdic- 
tion, the High Court can always reach them under the Contempt of Courts Act, 
if they choose to disobey the orders validly passed against the Union Government 
which cannot easily be visualized or ordinarily be expected. (10) The difficul- 
ties in communicating the orders pertain to the rules of procedure and ade- 


quate and appropriate rules can be made for communicating the same to the 
Central Government or its officers. 


For the aforesaid reasons, I hold that Article 32 (2-A) of the Constitution 
enable the High Court of Jammu and Kashmir to issue the writ to the Union 
Government in respect of the act done by it infringing the fundamental rights 
of the parties in the State. a 


In the result, I allow the appeal, set aside the order of the High Court and 
direct it to dispose of the matter in accordance with law. The appellant will 
have his costs, 


Das Gupia, J—I have had the advantage of reading the judgments pre- 
pared by my Lord the Chief Justice and Mr. Justice Subba Rao. I agree with 
the conclusions reached by the Chief Justice that the appeal should be dismissed. 
As, however, I have reached that conclusion by a slightly different process of 
reasoning I propose to indicate those reasons briefly. 


The facts have been fully stated in the judgment of my Lord the Chief 
Justice and it is not necessary to repeat them. It is sufficient to state that the 
appellant filed an application to the High Court of Jammu and Kashmir under 
Article 82 (2-A) of the Constitution for the issue of an appropriate writ, order 
or directions restraining the Union of India and the State of Jammu and 
Kashmir from enforcing an order conveyed in the Government of India’s latter, 
dated July 31, 1954, whereby the Government of India ordered the premature 
compulsory retirement of the appellant with effect from August 12, 1954. A 
preliminary objection was raised on behalf of the respondents that Government 
of India is not a Government within the territorial limits of the jurisdiction of 
the Jammu and Kashmir High Court and so the application was not maintaina- 
ble. The High Court accepted this objection as valid and dismissed the applica- 
tion. The sole question in controversy in appeal is whether the High Court had 
jurisdiction, on the facts and circumstances of this case, to issue a writ to the 
Government of India under Article 32 (2-A) of the Constitution. 


Article 32 (2-A) of the Constitution under which the appellant asked the 
High Court for relief is in the following words :— 

“Without prejudice to the powers conferred by clauses (1) and (2), the High 
Court shall have power, throughout the territories in relation to which it exercises juris- 
diction to issue to any person or authority, including in appropriate cases any Govern- 
ment within those territories, directions or orders or writs, including writs in the nature 
of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or, any of them; 
for the enforcement of any of the rights conferred by this Part.” 

Except for the fact that “the High Court”’ in this Article means only the High 
Court of the State of Jammu and Kashmir while Article 226 of the Constitu- 
tion refers to all other High Courts and the further fact that power granted by 
this Article is for the enforcement of only of the rights conferred by Part III 
of tHe Constitution while Article 226 gives power to the High Courts in the 
Union for the enforcement not only of the rights conferred by Part III but for 
any other purpose, the provisions of the two Articles are exactly the same. 
Power is given to the High Court to give relief in certain matters by issuing 
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appropriate writs and orders to (1) any person; (2) any authority other than 
the Government and (3) any Government. 'I'ne exercise ot this power is sub- 
ject to the existence ot the condition precedent that the person or the Govern- 
ment or the authority other than the Government must be `* within the territories 
an relation to winch the High Court exercises jurisdiction’. A special limita- 
tion in respect of the issue or writs or orders to a Government 18 introduced by 
the words ‘‘in appropriate cases’? betore the words ‘‘any Government’’. 
Leaving for later consideration the effect of the words ‘‘in appropriate cases’? 
we have first to examine the question: when is a Government within the 
territories under the jurisdiction of a particular High Court? On behalf of 
the first respondent, the Union of India, it is urged that to be within the terri- 
tories under the jumsdiction of a High Court the Government must be located 
within those territories. It is pointed out that “any person’’ to be within 
any specified territories has to be present within those territories; an autho- 
tity other than Government has also, before it can be said to be within any 
particular territories, a physical existence within those territories by having ita 
office therein. ‘Che same requirement of location within the particular terrto- 
ries, it is argued, should apply to the case of Governments. The argument is no 
doubt attractive and at first sight even plausible. On closer examination how- 
ever it becomes evident that this argument oversimplifies the problem by slur- 
fing over “the fallacious assumption that a Government has a location 
iin the same way as any person or any authority other than Government. Has 
the Government any location in a similar sense—in the same way as & person, 
has a location at any point of time by being present at a particular place or an 
authority other than the Government can be said to be located at the place 
where its office is situated? There is no doubt that when we think of a Govern- 
ment, whether of the Staves or of the Union we are thinking of the executive 
organ of the State. The executive power of the Union is under Article 53 vested 
iin the President and is to be exercised by him. The executive power of the States 
is vested in the Governors of the States and has to be exercised by them. Doeg 
it follow however that the Government of India is located at the place where the 
President resides and similarly the Government of each State is located at the 
place where fhe Governor resides? It has to be noticed that while the Constitu- 
tion contains specific provisions in Article 130 as to where the Supreme Court 
shall sit, no such provision is made as to where the President of India shall 
reside or exercise his executive power vested in him. Article 281 of the Consti- 
tution speaks of a principal seat for the High Courts of each State. We search 
in vain however for any mention of any principal seat ‘‘for the President of India 
or-the Governors of the States’’. The fact that the President of India has a 
special place of residence, the Rashtrapati Bhawan in Delhi and the Governors 
of States have also special places of residence at some places in the State known 
as Raj Bhavan, is apt to make us forget that the Constitution does not provide for 
any place of residence for the President or Governors. There is nothing to pre- 
vent the President of India from having more than one permanent place of resi- 
dence within the Union. If this happens and places of residence are provided for 
the President of India in, say, Bombay, Calcutta and Madras in addition to the 
residence at Delhi, can it be said that the Government df India is located in Delhi 
when the President of India resides in Delhi, it goes to Calcutta when he resides 
in Calcutta, it goes to Bombay when the President resides in Bombay and to 
Madras when the President goes and resides in Madras? This may seem a first 
sight a fantastic illustration; but when we remember that in fact in the days of 
British rule, the Viceroy had a permanent place of residence at Simla for part 
of the year and another permanent place of residence at Calcutta for part of the 
year before 1911 and after 1911 one permanent place of residence in Delhi and 
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another in Simla, it is easy to see that what has been said above by way of illus- 
tration is by no means improbable. If therefore a Government is to be held to 
be located at the place where the head of the State—the President of India in 
the case of the Government of India and the Governor in the case of each State 
—resides, it may well become impossible to speak of: any particular place as the 
place where the Government is located throughout the year. This may not affect 
the question of any State Government being within the territories of the High 
Court of the State. For whatever place the Governor may have for his residence 
is bound to be within the territories of the State. The position will however 
become wholly uncertain and difficult as regards the Government of. India being 
within the. territorial jurisdiction of any particular High Court. For-part of the 
year it may be, if the residence of the President be the criterion for ascertain- 
ing the location of the Government, that the Government -of - India 
will be within the territories of one High ‘Court and for other parts of the year 
în another High Court. It will be wholly unreasonable therefore to accept: the 
test of residence of the President of India for deciding where has Gov- 
ernment of India is located. 


‘Finding the test of the President’s residence illusory, one may try to say 
thate the Government of India or of a State is situated at the place 
where the offices of the Ministry are situated. Under Article 77 the President 
allocates the business of the Government of India among the Ministers while 
under Article 166 the Governor of a State allocates the business of the Gov- 
ernment of a State—except business with respect to which the Governor’ is 
Tequired to act in his discretion—among the Ministers of the State. If there- 
fore it was correct to say that all the Ministers of the Government of India 
had to perform their functions in respect of the Business allocated to them 
at one particular place, it might be reasonable to say that the Government’ of 
India is located ‘at that place. Similarly if all the Ministers’ of a State had 
to perform their functions in respect of the business allocated to them at one 
particular place the Government of the State might well be said to be located 
at that place. The Constitution however contains no provision that all the 
Ministers of a State shall perform their function at one particular place in the 
State nor that the Ministers of the Union will perform their functions at one 
particular place in the State. Situations may arise not only in-an emergency, 
but ever in normal times, when some Ministers of the Government may. find it 
necessary and desirable to dispose of the business allocated to them: at 
places different from where the rest of the Ministers are doing so. The 
rehabilitation of refugees from Pakistan is part of the business of the Gov- 
ernment of India and for the proper performance of this -business there'is a 
Ministry of Rehabilitation for Refugees. It is well-known that the Minister 
in this Ministry has to perform a great portion of his business at Calcutta in 
West Bengal and stays there for a considerable part of the year. Many-of 
the offices of this Ministry are situated in Calcutta. What is true of this 
Ministry, may happen as regards other Ministries also. Special circumstances 
may.require that some portion of the business of the Ministry of Commerce 
be performed at places like Bombay, Calcutta or Madras in preference to Delhi, 
ioe if this happens the Minister to whom the business of Government of Tndia 

in respect of commerce has been allocated will be transacting his business. at 
these places instead of at Delhi. If, public interest requires that the greater 
portion of the business of the Ministry of Defence should for reasons.of gecu- 
rity or other reasons be carried on at some place away from Delhi the Defence 
Minister will have to transact its business at that place. Tt is clear therefore 
that while at any particular point of time it may be possible to speak of any 
Ministry of the Government of India being located at‘a particular place, the 
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Government of India as a whole may not necessarily be located at that place. 
In my opinion, it is therefore neither correct nor appropriate to speak of loca- 
tion of any Government. Nor is it possible to find any other satisfactory 
test for ascertaining the-location of the Government of India. 


In Election Commission v. Saka Venkata Subba Rao, this Court held 
that before a writ under Article 226 could issue to an authority, the autho- 
rity must be located within the territories under the jurisdiction of the High 
Court. There however the Court was not concerned with the case of any 
Government, and had no occasion to consider whether a Government could be 
said to have a location. The decision in that case and in the later case of 
K. 8. Rashid & Son v. The Income-taz Investigation Commission, etc.,? 
does not therefore bind us to hold that a Government has a location in the 
same way as an authority like an Election Commission or an Income-tax 
Investigation Commission. It appears reasonable therefore to hold that all 
that is required to satisfy the condition of a Government being within the 
territories under the jurisdiction of a High Court is that the Government must 
be functioning within those territories. The Government of India functions 
throughout the territory of India. The conclusion cannot therefore be resisted 
that the Government of India is within the territories under the jurisdiction 
of every High Court including the High Court of Jammu and Kashmir’ 


The use of the words ‘‘any Government’? appears to me to be an addi- 
tional reason for thinking that the Government of India is within the terri- 
tories under the jurisdiction of the Jammu & Kashmir High Court. ‘‘Any 
Government”’ in the context cannot but mean every Government. If the loca- 
tion test were to be applied the only Government within the terri- 
tories of the State of Jammu and Kashmir would be the Government of 
Jammu and Kashmir. It would be meaningless then to give the High Court 
the power to give relief against ‘‘any Government” within its territories. 
These words ‘‘any Government’? were used because the Constitution-makers 
intended that the High Court shall have power to give relief against the 
Government of India also. 


But, contends the respondent. that will produce an intolerable position 
which the Constitution-makers could not have contemplated. The result of the 
Government of India being within the territories of every High Court in 
India, will, it is said, be that the Government of India would be subjected to 
writs and orders of every High Court in India. A person seeking relief 
against the Government of India will naturally choose the High Court which 
fis most convenient to him and so the Government of India may have to face 
applications for relief as against the same order affecting a number of persons 
in all the different High Courts in India. If a position of such inconvenience 
to the Government of India, though of great convenience to the persons seek- 
ing relief, did in fact result from the words used bv the Coustitution-makers, 
I for one, would refuse to shrink from the proper interpretation of the words 
merely to help the Government. I do not however think that that result 
follows. For, on a proper reading of the words ‘‘in appropriate cases’’, it 
seems to me that there will be, for every act or omigsion in respect of which 
relief can be claimed, only one High Court that can exercise juris- 
diction. 

Tt has first to be noticed that the limitation introduced by the use of these 
words ‘‘in appropriate cases’’ has not been placed in respect of issue of writs 
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to persons and to authorities other than Government. It has been suggested 
that the effect of these words is that in issuing writs against any Government 
the High Court has not got the same freedom as it has when issuing writs 
against any person or authority other than Government and that when relief 
is asked against a Government the High Court has to take special care to sec 
that writs are not issued indiscriminately but only in proper cases. I 
have no hesitation in rejecting this suggestion. It cannot be seriously con- 
templated for a moment that the Constitution-makers intended to lay down 
different standards for the Courts when the relief is asked for against the 
Government from when the relief is asked for against other authorities. In 
every case where relief under Article 226 is sought the High Court has the 
duty to exercise its discretion whether relief should be given or not. It is 
equally clear that in exercising such discretion the High Court will give 
relief only in proper-cases and not in cases where the relief should not be 
granted. 


Why then were these words ‘‘in appropriate cases’? used at all? It 
seems to me that the Constitution-makers being conscious of the difficulties 
that would arise if all the High Courts in the country were given jurisdiction 
to issye writs against the Central Government on the ground that the Central 
Government was functioning within its territories wanted to give such juris- 
diction only to that High Court where the act or omission in respect of which 
relief was sought had taken place. In every case where relief is sought under 
Article 226 it would be possible to ascertain the place where the act complain- 
ed of was performed or when the relief is sought against an omission, the 
place where the act ought to have been performed. Once this place is ascer- 
tained the High Court which exercises jurisdiction ower that place is the only 
High Court which has jurisdiction to give relief under Article 226. That, in 
my View, is the necessary result of the words ‘‘in appropriate cases”. 


On behalf of the appellant it was contended on the authority of the deci- 
sion of the Privy Council in Ryots of Garabandho and other villages v. 
Zemindar of Parlakimedi and another! that all that is necessary to give juris- 
diction to a High Court to act under Art. 226 is that a part of the cause of 
action has arisen within the territories in relation to which it exercises juris- 
diction. The question whether the cause of action attracts jurisdiction for 
relief under Article 226 of the Constitution as in the case of suits was con- 
sidered by this Court in Saka Venkata Subba Rao’s case? and the 
answer given was in the negative. Referring to the decision of the Privy 
Council in Parlakimedi’s case, this Court pointed out that the decision 
did not turn on the construction of a statutory provision similar in scope, 
purpose or wording to Article 226 of the Constitution, and is not of much 
assistance in the construction of that article. Delivering the judgment of the 
Court Patanjali Sastri, ©. J., also observed :— 

“The rule that cause of action attracts jurisdiction in suits is based on statutory 
enactment and cannot apply to writs issuable under Art. 226 which makes no reference 
to any cause of action or where it arises but insists on the presence of the person or 
read ‘within the territories’ in relation to which the High Court exercises juris- 

cuon. . 

This decision is binding on us, and I may respectfully add that I find no 
reason to doubt its correctness. 

Ii is true that in that case the Court had to consider the question of juris- 
diction in respect of an authority other than Government. It is difficult to 
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gee however why if cause of action could not attract jurisdiction against per- 
fons and authorities other than Government it would attract jurisdiction as 
against a Government. It seems to me clear that the principle of basing juris- 
diction on cause of action has not been introduced in the Constitution under 
Article 226 or Article 82 (2-A) of the Constitution. 


-It may seem at first sight that to hold that the High Court within whose 
jurisdiction the action or omission, complained of took place will have jurisdic- 
tion, is in effect to accept the accrual of cause of action as the basis of juris- 
diction.. This however is not correct. The High Court within the jurisdiction 
of which the act or omission takes place, has jurisdiction, not because a part of 
the cause of action arose there, but in consequence of the use of the words ‘‘i 
appropriate caseg”. 


-The several cases in the High Court in which the question now before us 
has been considered have been referred to in the majority judgment and also 
in the judgment of Mr. Justice Subba Rao and no useful purpose would be 
served in discussing them over again. 

- For the reasons discussed above I have roached the conclusion that while 
the Government of India is within the territories of every High Court in India 
the only High Court which has jurisdiction to issue a writ or order or flirec-, 
tions under Article:226 or Article 32 (2-A) against it is the one within -the 
territories under which the act or omission against which relief was Sought took 
place. 


‘In the present case the act against ‘which the relief has been sought was 
clearly performed at Delhi which is within the territories under the jurisdiction 
of ‘the Punjab High Court and the Jammu and Kashmir High Court cannot: 
therefore | exercise its jurisdiction under Article 226. 


: In the regult, I agree with my Lord the Chief Justice that the appeal 
should be dismissed with costs. : 
ORDER 


- In accordance with the opinion of the majority of the Court, this appeal 
is dismissed with costs. : 
-7 - Appeal dismissed. - 
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The General Manager, Southern Railway, The Personnel Officer f 
(Reservation), Southern Railway .. Appellanis* 
v. 


Rangachari .. Respondent,- 
Gurbux Das ..  Tntervener. 


_ Constitution of India (1950), Article 16 (4)—Scope and effeci—Promotion to selection post—]f covered by 
Article 16 (4)—Article 16 (1) and (2)—Scope—Circular by Railway Board, dated 27th April, 1959, directing 
reservation for Scheduled Castes Scheduled Tribes candidates for promotion to selection-posts—Constitu- 


What Article 16 (1) of the Constitution guarantees is equality of opportunity to all citizens in 
respect of all the matters relating to employment (including provisions as to salary, increments, 
leave, gratuity, pension, age of superannuation, etc.) 

Article 16 (1) and (2) does not prohibit the prescription of reasonable rules for selection to any 
employment or appointment to any office. Like other terms and conditions associated with and 
incidental to it, the promotion to a selection post is also included in the matters relating to employ- 
ment, fnd even ir regard to such a promotion to a selection post all that Article 16 (1) guarantees is 
equality of opportunity to all citizens who enter service. 


Article 16 (2) prohibits discrimination and thus assures the effective enforcement of the funda- 
mental right of equality of opportunity guaranteed by Article 16 (1). The words in respect of any 
employment in Article 16 (2) must, therefore, include all matters relating to employment as 
specified in Article 16 (1). Promotion to selection posts is included both under Article 16 (1) and (2). 

Article 16 (4) must be construed on the basis that both “ appointments ” and “‘ posts ” to which 
its operative clause refers are appointments and posts in the services under the State. The word 
‘* post ” cannot mean ex cadre post. The power o: reservation whiclf is conferred on the State under 
Article 16 (4) can be arci by the State in a proper case not only by providing for reservation 
of appointments but also by providing for reservation of selection posts. 

The circulars issued by the Railway Board , dated 27th April, 1959, directing reservation for 
Scheduled Castes and Scheduled Tribes candıdates for promotion to selection posts are within the 

_ scope of Article 16 (4) and their validity is not open to challenge. 

Per Wanchoo and Rajagopala Ayyangar, J, .(dissenting).—Giving the words used in Article 16 (4). 

as liberal an interpretation as is ossible without destroying or making illusory the fundamental right 

teed in Article 16 (1) to which Article 16 (4) is in the nature of an exception or a proviso, Arti- 
cle 16 (4) can only mean that the State has the power thereunder to reserve numerically a certain 
percentage of appointments or posts and it has no power to split the service into various grades 
which might exist in it and make reservation in cach grade because of the use of the word “ posts ”, 
therein. E 

Per Rajagopala Ayyangar, 7.—Under Article 16 (4) the State is entitled to make provision for 
the reservation of appointments if in their opinion certain backward classes of citizens are not ade- 
quately represented in the service. The Article contemplates action in relation to and having effect 
in the future when once the State forms the opinion about the inadequacy of the service. To give 
retrospective effect to the reservation as the impugned notification has done would be to redress an 
inadequate representation which took place in the past by an order issued today. That is not con- 
templated by the power conferred to reserve which can only mean for the future. 

Appeal from the Judgment and Order, dated the grd March, 1960, of the 


Madras High Court, in W. P. No. 1051 of 1959. 


N. G. Chatterjee, Senior Advocate (B. R. L. Iyengar, T. M. Sen and D. Gupta, 
Advocates, with him), for Appellants. 


S. Mohan Kumaramangalam, Senior Advocate (M. K. Ramamurthy, R. K. Garg 
and T. S, Venkataraman, Advocates, with him), for Respondent and the Intervener, 


The Court delivered the following Judgments: 


Gajendragadkar, J. (On behalf of the Majority)—On a writ petition filed by the 
respondent K., Rangachari in the Madras High Court under Article 226 of the Consti- 
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tution a writ of mandamus has been issued by the said High Court restraining the 
appellants, the General Manager, Southern Railway, and the Personnel Officer 
(Reservation), Southern Railway, from giving effect to the directions of the Railway 
Board ordering reservation of selection posts in Class III of the railway service in 
favour of the members of the Scheduled Castes and Scheduled Tribes and in 
particular the reservation of selection posts among the Court Inspectors in Class III 
one of which is held by the respondent. After the writ was thus issued the appellant 
apphed for and obtained a certificate from the said High Court under Article 132 (1) 
of the Constitution as it involved a substantial question of law, namely, the scope 
of Article 16 (4) of the Constitution. It is with this certificate that the appeal has 
been brought to this Court, and the only question which it raises for our decision 
is about the scope and effect of Article 16 (4). This question is of considerable public ° 
importance though the dispute raised by it lies within a very narrow compass. 


- In the railway services there are four grades of Court Inspectors included in 
class III, (1) Court Inspectors on Rs. 200—300, (2) Court Inspectors Rs. 260— 
350, (3) Chief Court Inspectors on Rs. 300— 400, and (4) Chief Court Inspectors 
on Rs. 360—500. It appears that Inspectors of the first category are recruited partly 
directly and partly by selection from other categories of railway services. To the 
remaining three grades appointments are made by promotion and they are classified 
as selection posts. Selection to these grades is made by a committee of officers consti- 
tuted for the purpose. In respect of non-selection posts seniority in service*is the 
Pipes but in regard to selection posts seniority is only one of the qualifications 

r promotion to such posts ; suitability to promotion is considered on other re- 
levant grounds as well. 


The respondent was initially recruited to the grade of Rs. 200-300 and was 
confirmed in that grade on November 21, 1956. Between May 23, 1958 and August 
22, 1958 as well as betweeg December 8, 1958 and December 31, 1958 he was pro- 
moted to officiate in the grade of Rs. 260-350. He got a chance of another similar 
promotion to officiate on April 8, 1959. ‘These promotions were in the nature of 
ad hoc promotions and were consequently of temporary duration. Later, on June 
16, 1959 he was interviewed by the selection committee and his promotion to the 
said higher grade was regularised and an order was passed in that behalf on June 
30, 1959. By this order he was allowed to continue to officiate in the said grade. 
Since then he has been officiating in that grade. 


On April 27, 1959 and on June 12, 1959 the two impugned circulars were issued 
by the Railway Board and addressed to the General Managers. As a result of the 
said circulars the selection committee decided to consider the case of Hiriyanna for 
promotion to the grade of Rs. 260-350, Hiriyanna being a member of the Scheduled 
Caste. The record shows that at the time when the respondent was. interviewed 
and selected he was placed at Number One by the [selection committee and one 
Parthasarthy was placed as Number Two. On the said occasion Hiriyanna was not 
selected and put in the panel. The selection committee desired to examine the case 
of Hiriyanna in order to decide whether he was suitable for promotion to higher grade 
in the light of the two directives issued by the Railway Board and so a meeting of the 
selection committee was called on November 18, 1959. The respondent thought 
that the proceedings of the said proposed meeting may result prejudicially to his 
interest and so on November 76, 1959 he filed the present Writ Petition No. 1051 
of 1959. In this petition he applied for a writ in the nature of mandamus and also 
prayed for an interim injunction restraining the holding of the meeting of the selec- 
tion committee proposed to be held on November 18, 1959. An interim injunction 
as prayed for by the respondent was issued by the High Court and in consequence 
the proposed meeting has not been held. 


According to the respondent the two directives issued by the appellants under 
the two impugned circulars were ultra vires, illegal, inoperative and unconstitu- 
tional in that they were not justified by Article 16 (4). He alleged that a reading 
of Articles 16, 335, 338, and 339 would show that Constitution draws a clear distinc- 
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tion between Scheduled Castes or Tribes on the one hand and backward classes on 
the other and so it was urged by him that the impugned circulars were illegal. The 
petition further urged that the safeguard provided by Article 16 (4) applied only to 
reservation of posts at the stage of appointment and not for reservation of posts for 
promotion after appointment and so the circulars were outside the provisions of 
Article 16 (4) and as such contravened Article 16 (1). The petition expressed the 
apprehension that if the circulars are implemented the respondent would be re- 
verted and that would cause great loss both financially and in status to him. It 
is on these allegations that the respondent prayed for the issue of a writ in the nature 
of mandamus directing the appellants to forbear from implementing the two impugned 
circulars. 
These pleas were denied by the appellants. It was alleged by them that the 
ression ‘‘ backward class ” appearing in Article 16 (4) would include not only 
the Scheduled Castes and Scheduled Tribes but all backward communities who could 
not stand on their own legs. Therefore the reservations made by the impugned 
circulars were fully covered by Article 16 (4). The apellants’ case was that the safe- 
guards provided by Article 16 (4) would extend not only to initial appointments but 
also to promotions made by selection and that clearly brought the impugned 
circulars within the protection of Article 16 (4). The appellants categorically denied 
that the respondent would suffer any loss or prejudice because persons who had 
alreagly been promoted on the basis of earlier regular selections were not intended 
to be reverted as a consequence of the implementation of the impugned circulars. 
According to the appellants the petition filed by the respondent was premature and 
on the merits no case had been made out for the issue of a writ of mandamus. 


At this stage it would be material to set out the relevant portions of the impugned 
circulars. The circular issued by the Railway Board on April, 27, 1959 contained, 
inter alia, the following directions: 

“ There are difierent es of Class III posts. Some of these posts are ‘ non-selection ’ posts, 
promotion to which is made on ‘ seniority-cum-suitablility’ basis, while in the case of others which 
are ‘ Selection ’ posts, promotion is made by a positive act of selection. There will be no quota for 
Scheduled Castes and Scheduled Tribes candidates in respect of promotion to ‘ non-seclection ’ posts . 


For promotion to ‘ Selection ’ posts, however, there will be the prescribed quota of reservation. 
The field of consideration in the case of Scheduled Castes and Scheduled Tribes candidates should be 
four times the number of reserved without any condition of qualifying period of service in their 
.case, subject to the condition that consideration should not no y extend to such staff beyond two 
grades immediately below the grade for which selection is held. ”” 


There is one more direction given by the said circular which must be read. 
The decision of the Railway Board providing reservation for Scheduled Castes and 
Scheduled Tribes in promotion vacancies as laid down above comes into effect from 
January 4,,1957. It will, therefore, be necessary to calculate the number of posts 
that should have been made available to the Scheduled Castes and Scheduled Tribes 
during 1957 and 1958 and these should be carried forward to be filled in 1959. 
Thus it would be noticed that the effect of this circular was to prescribe a quota of 
reservation for selection posts and to give effect to this reservation retrospectively 
from January 4, 1957. In a sense it is this retrospective operation of the circular 
which appears to be the main cause of the present dispute. 


On Jyne 12, 1959, another circular was issued giving guidance and directions 
as to how the earlier circular should be implemented. This circular directed, 
inter alia, by Paragraphs 2 (ii) and 2 (ili) as follows: 


“2 (ii) The Special Rosters in force for S.C. & S.T. in direct recruitment catego igs are to 
be followed to work out the number of posts to be reserved for S.C. & S.T. in promotions tade in 
Selection Grades and for promotion from Class IV to Class IIT. N 


e 2 (iii) As the Board’s orders have retrospective effect from 4th January, 1957, it is necessary 
that the promotions made in each selection grade on your Division/Office from q January, 1957 
are reviewed and the number of posts due to S.C. & S.T. worked out applying the Roster referred 
to in item (ii) above. ” 
S8—10 
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It appears certain doubts were raised in regard to the manner in which the 
reservation circulars had to be implemented and so on 11th September, 1959 the 
Railway Board issued a letter clarifying the doubts raised. One of the points thus 
clarified was whether the instructions issued in the Board’s letter contemplated 
reversion of staff already promoted to selection posts after 4th January, 1957 to 
accommodate S.Cs. and S. Ts. (which stand for Scheduled Castes and Scheduled 
Tribes) according to percentage basis. The clarification issued was that the said 
orders did not contemplate such reversion. It was, however, desired that the short- 
falls should be made good against the existing as well as the furture vacancies. It 
is by virtue of this clarification that the respondent was assured by the appellants 
during the proceedings before the High Court that he need not entertain any appre- 
hension of reversion as a result of the implementation of the impugned circulars. 


We would now breifly summarise the findings and conclusions of the High 
Court on the points raised before it by the contentions of the parties in the present 
writ proceedings. The High Court has found that the equality of opportunity 
guaranteed by Article 16 (1) and the prohibition against discrimination embodied 
in Article 16 (2) apply also to promotions of civil servants from one post to another 
when both are included in the same service. It was clearly of opinoion that promo- 
tions are within the ambit of clauses (1) and (2) of Article 16. The High Court 
rejected the respondent’s contention that the Scheduled Castes and Tribes did not 
belong to backward classes and so it held that the expression “ backward class ”’ 
in Article 16 (4) includes members of the Schedules Castes and Schtduled Ttibes. 
The High Court, however, was inclined to take the view that the expressions 
“ appointments ” or “ posts ” are virtually terms of art which have to be interpreted 
and understood in the light of the legislative history of the constitutional enactments 
that preceded the Constitution, and thus construed it came to the conclusion that 
“ posts ” in Article 16 (4) are confined to civil posts other than civil posts included 
in any of the civil services. Appointment to a specified service, according to the 
High Court, can take place*only once in the case of every person and so promotions 
could not be denoted by the word “ appointments” and “ posts °? were outside 
service posts, and so promotion to posts inside the service could not be said to be 
covered by Article 16 (4). It appears from the jugdment of the High Court that 
if the word “ posts” had been construed by the High Court as including posts in 
civil services then it might have come to a different conclusion on the question 
about the validity of the impugned circulars. It, however, held that the word 
“ posts ” was a term of art and it definitely excluded the posts in civil services. That 
js how the High Court felt that the impugned circulars which authorised reservation 
of posts falling inside civil services were not covered by Article 16 (4). Since they 
were not covered by Article 16 (4) they clearly contravened Article 16 (1) and (2) 
and as such are ultra vires. That in brief is the result of the findings recorded by 
the High Court. . 


The first question which falls to be considered is whether Article 16 (1) and (2) 
refer to promotion or whether they are confined to the initial appointment to any 
post in civil service. In the appeal before us the appellants and the respondent 
both conceded that cases of promotion fell within Article 16 (1) and (2) though they 
differed as to whether they were included in Article 16 (4). It would be immediately 
noticed that the respondent’s petition postulates the inclusion of promotion in Article 
16 (1) and (2) for it is on that assumption that he challenges the validity of the 
impugned circulars. Similarly, the appellants’ defence postulates that Article 
16 (1) and (2) as well as Article 16 (4) refer to cases of promotion for it is on the basis 
that Article 16 (4) includes promotion that they seek to support the validity of the 
impugned circulars. When this appeal was argued before the Constitution Bench 
on the first occasion it became clear that neither party was interested in contending 
that the guarantee afforded by Article 16 (1) and (2) is confined only to initial 
appointment and does not extend to promotion, and so notice was ordered to be 
issued to the Attorney-General. In response to the notice the Attorney-General 
has appeared and is represented by Mr. Sen. He has also taken the same stand as 
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the appellants have done and so in the result nobody before us is interested in 
challenging the inclusion of promotion within Article 16 (1) and (2). However, 
we would briefly indicate our reasons for accepting the concession made by the 
parties that promotion is included in Article 16 (1) and (2). 


Article 16 (1) reads thus : 


“There shall be equality of opportunity for all citizens in matters relating to employment or 
appointment to any office under the State. ” ; 


In oe the scope and ambit of the fundamental right of equality of opportunity 
guaranteed by this Article it is necessary to bear in mind that in construing the 
relevant Article a technical or pedantic approach must be avoided. We must have 
regard to the nature of the fundamental right guaranteed and we must seek to 
ascertain the intention of the Constitution by construing the material words in a broad 
and general way. If the words used in the Article are wide in their import they 
must be liberally construed in all their amplitude. Thus construed it would be 
clear that matters relating to employment cannot be confined only to the initial 
matters prior to the act of employment. The narrow construction would confine 
the application of Article 16 (1) to the initial employment and nothing else ; but 
that clearly is only one of the matters relating to employment. The other’matters 
relating to employment would inevitably be the provision as to the salary and perio- 
dical éncrements therein, terms as to leave, as to gratuity, as to pension and as to. 
the age of superannuation. These are all matters relating to employment and they 
are, and must be, deemed to be included in the expression “ matters relating to 
employment” in Article 16 (1). Similarly, appointment to any office which means. 
appointment to an office like that of. the Attorney-General or Comptroller and 
Auditor-General must mean not only the initial appointment to such an office but 
all the terms and conditions of service pertaining to the said office. What Article 16 
(1) guarantees is equality of opportunity to all citisens in respect of all the 
matters relating to employment illustrated by us as well as to an appointment to 
any office as explained by us. 


This equality of opportunity need not be confused with absolute equality as 
such. What is guaranteed is the equality of opportunity and nothing more. Arti- 
cle 16 (1) or (2) does not prohibit the prescription of reasonable rules for selection 
to any employment or appointment to any office. Any provision as to the qualifica- 
tions for the employment or the appointment to office reasonably fixed and applicable 
to all citizens would certainly be consistent with the doctrine of the equality of 
opportunity ; but in regard to employment, like other terms and conditions associated 
with and incidental to it, the promotion to a selection post is also included in the 
matters relating to employmetnt, and even in regard to such promotion to a selection 
post all that Article 16 (1) guarantees is equality of opportunity to all citizens who 
enter service. . 


If the narrow construction of the expression “ matters relating to employment ” 
is accepted it would make the fundamental right guaranteed by Article 16 (1) 
illusory. In that case it would be open to the State to comply with the formal 
requirements of Article 16 (1) by affording equality of opportunity to all citizens in 
the matter of initial employment and then to defeat its very aim and object by intro- 
ducing discriminatory provisions in respect of employees soon after their employ- 
ment. Would it, for instance, be open to the State to prescribe different scales of 
salary for the same or similar posts, different terms of leave or superannuation for 
the same or similar posts ?e On the narrow construction of Article 16 (1) even if 
such a discriminatory course is adopted by the State in respect of its employees that 
would not be violative of the equality of opportunity guaranteed by Article 16 (1). 
Such a result could not obviously have been intended by the Constitution. In this 
conneetion it may be relevant to remember that Article 16 (1) and (2) really give 
effect to the equality before law guaranteed by Article 14 and to the prohibition 
of discrimination guaranteed by Article 1 5 (1). The three provisions form part of 
the same constitutional code of guarantees and supplement each other. If that be 
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so, there would be no difficulty in holding that the matters relating to employment 
must include all matters in relation to employment both prior, and subsequent, to 
the employment which are incidental to the employment and form part of the terms 
and conditions of such employment. : 


Article 16 (2) provides that no citizen shall, on grounds only of religion, race 
caste, sex, descent, place of birth, residence or any of them, be ineligible for, or discri- 
minated against in respect of, any employment or office under the State. This sub- 
Article emphatically brings out in a negative form what is guaranteed affirmatively 
by Article 16 (1). Discrimination is a double-edged weapon ; it would operate in 
favour of some persons and against others ; and Article 16 (2) prohibits discrimina- 
tion and thus assures the effective enforcement of the fundamental right of equality 
of opportunity guaranteed by Article 16 (1). The words “ in respect of any employ- 
ment ” used in Article 16 (2) must, therefore, include all matters relating to employ- 
ment as specified in Article 16 (1). Therefore, we are satisfied that Mr. Sen is 
right when on behalf of the Attorney-General he conceded that promotion to selection 
posts is included both under Article 16 (1) and (2). Broadly stated the Bombay 
and the Patna High Courts support the concession made by Mr. Sen (vide; 
Pandurang Kashinath More v. The Union of India’ ; Sukknandan v. State*), whereas the 
Allahabad High Court is against it(vide: Moinuddin and others v. State of Uttar Pradesh?,) 


In this connection we ought to add that Union of India v. Pandurang Kashinath 
More4, in which the Union of India challenged the correctness of the Bombay deci- 
sion was set down for hearing along with this appeal , and in the judgment which 
we are pronouncing in the said appeal today we are accepting the appellants’ con- 
tention that the question about the invasion of the fumdamental right guaranteed 
by Article 16 (1) was not properly raised by the respondent in his plaint in that 
case and had in fact not been proved ; accordingly we are holding that the High 
Court was in error in proceeding to deal with the dispute on the basis that violation 
of Article 16 (1) had been admitted by the Union. In the result we are allowing 
the said appeal and setting aside the decision of the High Court on this narrow 
ground. 


Article 16 (3) provides for one exception to the provisions of Article 16 (1) and 
(2) in that it authorises Parliament to make any law prescribing, in regard to a class 
or classes of employment or appointment to an office under the Government of, 
or any local or other authority within, a State or Union territory, any requirement 
as to residence within that State or Union territory prior to such employment or 
appointment. We are not concerned with this provision in the present appeal. 


That takes us to Article 16 (4). It reads thus: 


“Nothing in this Article shall prevent the State from making any provision for the reservation 
of appointments or posts in favour of any backward class of citizens which, in the opinion of the State, 
is not adequately represented in the services under the State.” e 


In construing Article 16 (4) the respondent is no doubt entitled to contend that this 
sub-Article in substance provides for an exception to the fundamental rights guaran- 
teed by Article 16 (1) and (2) and as such it must be strictly construed. On the 
other hand, the appellants may well urge that in construing its provisions the Court 
should not lose sight of the fact that the Constitution has, if we may say so wisely, 
showed very great solicitude for the advancement of socially and educationally 
backward classes of citizens. Article 15 (4) which provides, inter alia, for an excep- 
tion to the prohibition of discrimination on grounds specified in Article 15 (1) lays 
down that nothing contained in the said Article shall prevent the State from making 
any special provision for the advancement of any socially and educationally back- 
ward classes of citizens or for the Scheduled Castes and the Scheduled Tribes. 
Similiarly, Article 335 requires that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration, conststently 
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with the maintenance of efficiency of administration, in the making of appointments 
to services and posts in connection with the affairs of the Union or of a State. For 
historical reasons which are well-known the advancement of socially and education- 
nally backward classes has been treated by the Constitution as a matter of para- 
mount importance and that may have to be borne in mind in construing Article 


16 (4). 


On one point in relation to the construction of Article 16 (4) the parties are in 
agreement. It is common ground that Article 16 (4) does not cover the entire field 
covered by Article 16 (1) and (2). Some of the matters relating to employment in 
respect of which equality of opportunity has been guaranteed by Article 16 (1) and 
(2) do not fall within the mischief of non-obstantive clause in Article 16 (4). For 
instance, it is not denied by the appellants that the conditions of service relating 
to employment such as salary, increment, gratituity, pension and the age of super- 
annuation there can be no exception even in regard to the backward classes of citizens 
In other words, these matters relating to employment are absolutely protected by 
the doctrine of equality of opportunity and they do not form the subject-matter 
of Article 16 (4). That is why we have just observed that part of the ground covered 
by Article 16 (1) and (2) is admittedly outside the scope of Article 16 (4). The point 
in dispute is : Is promotion to a selection post which is included in Article 16 (1) 
and (2) covered by Article 16 (4) or is it not? It is on this point that there is a sharp 
controversy between the parties. 


Before construing Article 16 (4) it would be convenient to deal with the question 
as to whether posts specified by it are posts inside the services or outside them. 
As we have already seen the High Court has taken the view that the posts in the 
context must necessarily mean posts outside the services and that in fact is the sole 
basis of the decisions of the High Court against the appellants. The High Court 
has held that the legislative history of the words “‘appointments” and “posts”? justify 
the conclusion that “ posts” are ex-cadre posts. Is that,really so? In pur opinion, 
the answer to this question must be in the negative. The argument that legislative 
history about the use of the relevant words is decisively in favour of excluding service 
posts from the purview of Article 16 (4) ignores the fact that there can be no legis- 
lative history for the provisions of Article 16 (4) which have found a place in the 
Constitution for the first time. Besides, it is not correct to assume that even the 
legislative history shows that “ posts” always and inevitably meant posts outside 
services though it may be conceded that in the majority of corresponding consti- 
tutional provisions they do not refer to ex-service posts. 


Let us look at the relevant provisions of the Constitution itself. Article 309 
empowers the appropriate Legislature to regulate the recruitment and conditions 
of service of persons appointed to public services and posts in connection with the 
affairs of the Union or of any State. In the context “ posts’ means posts outside 
services. Similarly Article 310 (1) refers to every person who is a member of de- 
fence service or of a civil service of the Union or of an all-India service or holds any 
post connected with defence or any civil post under the Union. The word “ post” 
in the context means an ex-carde post. Likewise the expression “‘ civil post” in 
Article 311 (1) means a civil post outside the services. Article 335 to which we have 
referred user the word ‘“‘ posts ” in the same sense. But, when we go to Article 336 
the word “ posts? in the context means posts in the services therein enumerated. 
- The position disclosed by the corresponding provisions of the Constitution Act of 
1935 is substantially the same. Sections 240 and 241 for instance use the word “posts” 
in the sense of ex-service posts ; whereas section 246 refers to civil posts in the sense 
of posts inside the services. In our opinion, it would, therefore, be unreasonable 
to treat the word “posts” as a term of art and to clothe it inexorably with the 
meaning of ex-carde posts. It is the context in which the word “posts” is used which 
must, determine its denotation. 


What does the context of Article 16 (4) indicate? That is the next question 
which we must consider. Article 16 (4) clearly shows that the power conferred by 
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it can be exercised in cases where the State is of the opinion that any backward class 
of citizens is not adequately represented in the services under it. In other words, 
the opinion formed by the State that the representation available to the 
backward class of citizens in any of the services is inadequate is a condition 
precedent for the exercise of the power conferred by Article 16 (4), and so the 
power to make reservation as contemplated by Article 16 (4) can be exercised 
only to make the inadequate representation in the services adequate. 
If that be so, both “appointments” and “posts” to which the operative 
part of Article 16 (4) refers and in respect of which the power to make reserva- 
tion has been conferred on the State must necessarily be appointments and 
posts in the service. It would be illogical and unreasonable to assume that for 
making the representation adequate in the services under the State a power should 
be given to the State to reserve posts outside the cadre of services. If the word 
“ posts” means ex-carde posts reservation of such posts cannot possibly cure the 
imbalance which according to the State is disclosed in the representation in services 
under it. Therefore, in our opinion, the key clause of Article 16 (4) which prescribes 
a condition precedent for invoking the power conferred by it itself unambiguously 
indicates that the word “ posts’ cannot mean ex-cadre posts in the context. In 
fairness to Mr. Kumaramangalam who appeared for the respondent, we ought 
to add that he did not resist the contention of Mr. Chatterjee, for the appellants, 
that the context requires that ‘‘ posts ” should be deemed to be posts inside services 
and notoutside them. Therefore, the main, if not the sole, reason given by thesHigh 
Court in support of its conclusion does not appear to us to be well-founded, and so 
Article 16 (4) must be construed on the basis that both “appointments” and ‘‘posts” 
to which its operative clause refers are appointments and posts in the services under 
the State. Incidentally, we may repeat what we have already pointed out that the 
tenor of the judgment under appeal shows that if the High Court had construed the 
word ‘‘ posts ” as posts inside the services it would not have issued the writ in favour 
of the respondent. 


Having in substance conceded that ‘‘ posts’? does not mean posts outside 
services Mr. Kumaramangalam presented a very plausible argument in support 
of his case that the impugned circulars fall outside Article 16 (4). He contends that 
the key clause on which Mr. Chatterjee relies in construing the word “ posts” as 
meaning posts in the services itself shows that direct promotion to selection posts 
by reservation is not permissible under Article 16 (4). His argument is that if it 
is discovered that any backward class of citizens is not adequately represented in 
the services under the State the State may no doubt seek to introduce the balance 
by giving adequate representation to the backward class by making reservations 
for initial appointments. It may decide the proportion of the said reservation in 
order to introduce the balance and then give effect to it by making adequate number 
of appointments by reservation at the intital stage. If this process by itself appears to 
the State to be slow and tardy it may even reserve selection posts but this reservation 
can be given effect to gain by promoting suitable backward candidates to the said 
posts after they fall vacant and making a proportionately larger number of appoint- 
ments at the initial stage. In any case reservation must work from the botton and 
reservation cannot be permitted to allow direct appointment to selection posts as 
the impugned circulars seek todo. It may be conceded that reservation of appoint- 
ments or posts may be made in the manner suggested by Mr. Kumaramagalam. 
It may also be assumed that giving restrospective effect to reservations may well 
avoid heart-burning or dissatisfaction amongst the general class of employees 
and in that sense it would be an act of wisdom not to give effect to reservation re- 
trospectively. But, with the propriety or the wisdom ofthe policy underlying the 
circulars we are not directly concerned. Even if it be assumed that it would be 
open to the State to adopt the method suggested by Mr. Kumaramangalam to give 
effect to the power of reservation in order to make the representation of the hack- 
ward classes adequate in its services does it follow that it is the only method per- 
missible under Article 16 (4)? We are inclined to hold that the answer to this question 
cannot be in favour of the respondent. If it is conceded that selection posts can be 
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reserved it is difficult to see how it would be open to the respondent to contend that 
these reserved selection posts must be filled only prospectively and not retrospectively. 
The concession that selection posts can be reserved, on which the argument is based 
itself provides the answer to the argument that if the said posts can be reserved the 
reserved posts can be filled either prospectively or retrospectively. In adopting the 
latter course there can be no violation of the constitutional provision contained in 


Article 16 (4). 


The condition precedent for the exercise of the powers conferred by Article 
16 (4) is that the State ought to be satisfied that any backward class of citizens is not 
adequately represented in its services. This condition precedent may refer either 
to the numerical inadequacy of representation in the services or even to the qualita- 
tive inadequacy of representation. The advancement of the socially and educatio- 
nally backward classes requires not only that they should have adequate representa- 
tion in the lowest rung of services but that they should aspire to secure adequate re- 
resentation in selection posts in the services as well. In the context the expression 
adequately represented’ imports considerations of “‘size” as well as “values”, numbers 
as well as the nature of appointments held and so it involves not merely the numerical 
test but also the qualitative one. It is thus by the operation of the numerical 
and a qualitative test that the adequacy or otherwsie of the representation of back- 
ward classes in any service has to be judged; and if that be so, it would not be reason- 
able +o hold that the inadequacy of representation can and must be cured only by 
reserving a proportionately higher percentage of appointments at the intial stage. In 
a given case the State may well take the view that a certain percentage of selection 
posts should also be reserved, for reservation of such posts may make the repre- 
sentation of backward classes in the services adequate, the adequacy of such re- 
presentation being considered qualitatively. If it is conceded that posts in the con- 
text refer to posts in the services and that selection posts may be reserved but should 
be filled only in the manner suggested by the respondent then we see no resaon for 
holding that the reservation of selection posts cannot be implemented by promoting 
suitable members of backward class of citizens to such posts as the circulars intend 
to do. 


We must in this connection consider an alternative argument that tne word 
“* post? must refer not to selection posts but to posts filled by initial appointments. 
On this argument reservation of appointments means reservation of certain percen- 
tage in the initial appointments anil: reservation of posts means reservation of initial 
posts which may be adopted in order to expedite and make more effective the reser- 
vation of appointments themselves. On this construction the use of the word “posts” 
appears to be wholly redundant. In our opinion, having regard to the fact that we 
are construing the relevant expression ‘‘ reservation of appointments ” in a constitu- 
tional provision it would be unreasonable to assume that the reservation of appoint- 
ments would. not include both the methods of reservation, namely, reservation of 
appointments by fixing a certain percentage in that behalf as well as reservation of 
certain initial posts in order to make the reservation of appointments more effective. 
* That being so, this alternative argument which confines the word ‘“‘posts” to initial 
posts seems to us to be entirely unreasonable. On the other hand, under the cons- 
truction by which the word “ posts” includes selection posts the use of the word 
“ posts ” is not superfluous but serves a very important purpose. It shows that 
reservation*can be made not only in regard to appointments which are initial appoint- 
ments but also in regard to selection posts which may fall to be filled by employees 
after their employment. ‘This construction has the merit of interpreting the words 
“appointments” and “posts” in their broad and liberal sense and giving effect to 
the policy which is obviously the basis of the provisions of Article 16 (4). There- 
fore, we are disposed to take the view that the power of reservation which is con- 
ferred on the State under Article 16 (4) can be exercised by the State in a proper case 
not only by providing for reservation of appointments but also by providing for 
reservation of selection posts. This construction, in our opinion, would serve to 
give effect to the intention of the Constitution-makers to make adequate safeguard 
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for the advancement of backward classes and to secure for their adequate representa- 
tion in the services. Our conclusion, therefore, is that the High Court was in error 
in holding that the impugned circulars do not fall within Article 16 (4). 


It is true that in providing for the reservation of appointments or posts under 
Article 16 (4) the State has to take into consideration the claims of the members of 
the backward classes consistently with the maitenance of the efficiency of administra- 
tion. It must not be forgotten that the efficiency of administration is of such para- 
mount importance that it would be unwise and impermissible to make any reserva- 
tion at the cost of efficiency of administration. That undoubtedly is the effect of 
Article 335. Reservation of olsen or posts may theoretically and conceiv- 
ably mean some impairment of efficiency ; but the risk involved in sarificing effi- 
ciency of administration must always be borne in mind when any State sets about 
making a provision for reservation of appointments or posts. Itis also true that 
the reservation which can be made under Article 16 (4) is intended merely to give 
adequate representation to backward communities. It cannot be used for creating 
monopolies or for unduly or illegitimately disturbing the legitimate interests of other 
employees. In exercising the powers under Article 16 (4) the problem of adequate 
representation of the barva class of citizens must be fairly and objectively con- 
sidered and an attempt must always be made to strike a reasonable balance between 
the claims of backward classes and the claims of other employees as well as the 
important consideration of the efficiency of administration ; at in the present, case, 
as we have already seen, the challenge to the validity of the impugned circulars is 
based on the assumption that the said circulars are outside Article 16 (4) because 
the posts referred to in the said Article are posts outside the cadre of services and in 
any case do not include selection posts. Since in our opinion, this assumption is 
not well-founded we must hold that the impugned circulars are not unconstitutional. 


In the result the decision of the High Court under appeal is reversed and the 
respondent’s application for a writ is dismissed. There would be no order as to 
costs. 


Wanchoo, 7.—I have read the judgment just delivered by my learned brother 
Gajendragadkar, J., and I agree with him as to the scope of Article 16 (1) of the Cons- 
titution. I also agree with him that the Scheduled Castes and the Scheduled Tribes 
are included in the words “ backward class of citizens ” in Article 16 (4) and that 
the word “ posts ” in that Article refers to posts in the services and not to posts out- 
side the services. I regret however that I have not been able to persuade myself that 
Article 16 (4) permits reservation even in grades within a particular service in case 
the service has various grades in its cadre, and proceed to give my reasons for the 
same. 


Before I construe the words of Article 16 (4), I may state that I am not un- 
mindful of the fact that Article 16 (4) is a constitutional provision and’ that consti- 
tional provisions are not to be interpreted in any narrow or pedantic sense. At the 
same time it cannot be forgotten that Article 16 (4) is in the nature of an exception or 
a proviso to Article 16 (1), which is a fundamental right providing equality of opport- 
unity for all citizens in matters relating to employment or appointment to any office 
under the State. This aspect of Article 16 (4) in my opinion inevitably requires that 
the o or the exception should not be interpreted so liberally as to destroy the 
fundamental right itself to which it is a proviso or exception. The construction 
therefore of Article 16 (4) cannot ignore this aspect of the matter. 


I now read Article 16 (4) : 


“ Nothing in this Article shall prevent the State from making any provision for the reservation 
of appointments or posts in favour of any backward class of citizens which, in the opinion of the State, 
is not adequately represented in the services under the State. ” 


Before I turn to the actual words used in the Article I must refer to what I 
consider is implicit in that Article. The Article provides for reservation of appoint- 
ments or posts and it seems to me obvious that it is implicit in the Article that the 
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reservation of appointments or posts cannot go to the length of reserving all appoint- 
ments or posts or even to the length of reserving a majority of them. The reason 
why I say that all appointments or posts cannot be reserved under Article 16 (4)— 
(though that would be the result if the widest possible interpretation is given to the 
words used in the Article)—is that if all appointments or posts could be reserved 
under Article 16 (4) it would mean complete destruction of the fundamental right 
guaranteed under Article 16 (1). It could not be the intention of the Constitution- 
makers that the proviso or exception in Article 16 (4) should be so used as to destroy 
completely the fundamental right enshrined in Article 16 (1). Nor do I think that 
it is permissible under Article 16 (4) to reserve a majority of appointments or posts, 
for that again, in my opinion, though it may not completely destroy the fundamen- 
tal right guaranteed under Article 16 (1) will certainly make it practically illusory. 
Again it could not be the intention of the Constitution-makers that Article 16 (4) 
should be so interpreted as to make the fundamental right guaranteed under Article 
16 (1) illusory. I may in this connection refer to Article 335, which occurs in Part 
XVI dealing with Special Provisions relating to certain Classes, which reinforce what 
I have said above. That Article provides that 


“ the claims of the members of the Scheduled Castes and the Scheduled Tribes shall be 
taken into consideration, consistently with the maintenance of efficiency of admunistration, in the 
making of appointments to services and posts in connection with the affairs of the Union or of 
a State.” 


Now the Scheduled Tribes andthe Scheduled Castes are included in the words 
“ backward class of citizens ? used in Article 16 (4). Therefore in considering 
the claims of, at any rate, a part of, those included in Article 16 (4)—(and I presume 
the same will apply to the whole) the maintenance of efficiency of administration 
must be kept in mind, for the reservation provided in Article 16 (4) is to meet the 
claims of the members of the Scheduled Castes and the Scheduled Tribes. Reserva- 
tion, therefore, of all appointments or posts or even a majority of them is certain to 
result in the impairment of efficiency of adminioma tion and therefore what I consider 
as implicit in Article 16 (4) is borne out also by the provision in Article 335. It is 
in this background that the interpretation of Article 16 (4) falls to be considered. 


Turning now to the words in Article 16 (4), it appears to me that the key words 
in that Article are “ not adequately represented in the services under the State. ” 
Obviously, reservation can be made under this Article only if the State comes to: 
the conclusion that any backward class of citizens is not adequately represented in 
the services under it. If, for example,the State is of opinion that backward classes 
are adequately represented in the services it can make no reservation under Article 
16 (4). What then is the meaning of these key words in this Article? What these 
words require is that reservation may be made in order to make the representation of 
any backward class of citizens adequate in the services. Does the word “adequate” 
imply only numerical representation in the services or does it imply something more 
than that? The three meanings of the word “adequate” given in the Shorter Oxford 
English Dictionary are (i) equal in magnitude and extent ; (ii) commensurate in 
fitness, sufficient, suitable ; and (iii) fully representing (logic). It seems to me that . 
it is the second meaning (namely sufficient) which properly, applies to the words 
“ adequately represented ” as used in this Article. “ Sufficient” has two meanings: 
(i) Sufficing, adequate, especially in amount or number to the need, (ii) enough, ade- 
quate quahtity. Therefore when Article 16 (4) says that reservation ma be made 
in order that any backward class of citizens may be adequately represented in the 
services it means that reservation may be made in order to make the number of any 
backward class sufficient in the services under the State. These words do not in 
my opinion convey any idea of quality and can only mean sufficient quantitative 
representation in the services under the State. If the intention of the Constitu- 
tionsmakers was that there may also be reservation in various grades in a particular 
service where there are grades in the service, I should have expected diffierent 
words being used in Article 16 (4) to convey that meaning. These key words used 
in this Article further convey the idea of representation in the services as a whole, for 
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there are no words which suggest that the scrvice should be broken up in case 
there are grades in it for the purposes of adequate representation. The conclusion 
therefore at which I arrive ES that these key words convey the idea of adequate 
numerical representation for any backward class of citizens in a particular service 
as a whole and it is for this purpose alone that reservation can be made of appoint- 
ments or posts in the services. 


This brings me to the question as to how the reservation is to be made, Article 
16 (4) tells us that it may be made either by reserving appointments to the services 
or reserving posts in the services. Appointments in my opinion clearly mean the 
intital appointments to a service, for a person is appointed only once in a service and 
thereafter there is no further appointment. Therefore, when the Article speaks of reser- 
vaticn cf appointments it means reservation of a percentage of initial appointments to 
theservice. Posts refer to the total number of posts in theservice and when reservation 
is by reference to posts it means reservation of a certain percentage of posts out of 
the total number of posts in the service. The reason why these two methods are 
mentioned in this Article is also to my mind plain. The method of reservation of 
appointments would mean that the goal of adequate representation may be reached 
in along time. Therefore, in order that the goal may be reached in a comparatively 
shorter period of time, the Article also provides for the method of reservation of 
posts. This will be clear from an example which J may give. Suppose there are 
1,000 posts in a particular service and the backward classes have no-representation 
at all in that service. The State considers it necessary that they should have ade- 
quate representation in that service. Suppose also that the annual appointments 
to be made to the service in order to keep it at full strength is thirty. Now the State 
if it chooses the method of reservation of appointments will reserve a percentage of 
appointments each year for backward classes. Now suppose that that percentage 
is fixed at ten per centum. In order therefore to reach the ten per centum of the 
total number of posts in the service by the method of reservation of appointments, 
the period taken would be roughly 34 years. This period may be considered too 
long and therefore the State may decide to adopt the other way, i. e., the reservation 
of posts; suppose it is decided to reserve ten percentum of the posts, 7. e., 100 in all. 
It will then be open to the State having reserved 100 posts in this particular service 
for backward classes to say that till these 100 posts are filled up by backward classes 
all appointments will go to them provided the minimum qualifications that may be 
prescribed are fulfilled. Suppose further that it is possible to get annually the re- 
quisite number of qualified members of backward classes equal to the annual 
appointments, the representation of the backward classes will be made adequate in 
about four years. Once the representation is adequate there will be no power left 
for making further reservation. Thus by the method of reservation of appointments 
the representation is made adequate in a long period of time while by the method of 
reserving posts the representation is made adequate in a much shorter pefiod. ‘That 
seems to be the reason why the Article speaks of reservation of appointments as well 
as of posts. 


It is however said that this construction of Article 16 (4) makes the use of the 
word “posts ” therein superfluous, and that the same result of making the represen- 
tation adequate quickly could have been achieved if the word “ appointments ” 
only had been used therein. I am of opinion that this is not so and the use of the 
word “ appointments” only in Article 16 (4) would not have made it possible “for 
the State to make the representation of backward classes adequate in a short space 
of time. In the example I have given the representatiop of backward classes was 
made adequate in four years by the method of reservation of posts ; it would how- 
ever not have been possible to make the representation adequate in this hypothe- 
tical case in such a short time if the Article only provided for reservation of appoint- 
ments. I have already said that it is implicit in the Article that reservation cannot 
be of all appointments or even of a majority, of them, for that would completely 
destroy the fundamental right enshrined in Article 16 (1) to which Article 16 (4) 
is in the nature of a proviso or an exception or at any rate make it practically illusory; 
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Therefore, it would not be open to the State to reserve all or even a majority of the 
appointments for backward classes, if the word “appointments” only had been 
used in Article 16 (4). Even if a larger percentage than ten per centum were reser- 
ved for backward classes in the matter of appointments in the hypothetical case 
given by me it would not be possible to reach the total of roo posts for the backward 
classes in the service in less than twice or thrice the time taken by the method of 
reservation of posts, for the State could not reserve all or even the majority of appoint- 
ments in any particular year, in view of what is implicit in Article 16 (4), if the word, 
“appointments ” only had been there. It seems to me therefore that the use of the 
word“ posts ” in that Article was with a purpose, namely, that by the method of 
reservation of posts the inadequate representation may be made adequate within 
a short space of time and the objection that could beraised to the reservation of all 
appointments, if only the word “ appointments ” had been used in the Article, 
would no longer be available. It cannot therefore be said that on the interpreta- 
tion I have placed on Article 16 (4) the use of the word “ posts ” therein becomes 
superfluous. 


I have already said that if the intention was not only to make reservation in the 
service as a whole whether by the method of reserving appointments or by the 
method of reserving posts but also to include reservation in various grades in which 
a service may be divided, the words of Article 16 (4) wovld have been different. 
I may in this connection refer to Article 335 again, which lays down that the claims of 
the Stheduled Castes and the Scheduled ‘Tribes (which are part of backward classes 
of citizens) shall be considered consistently with the maintenance of efficiency of 
administration. It seems to me that reservation of posts in various grades in the 
same service is bound to result, for obvious reasons, in deterioration in the efficiency 
of administration ; and reading Article 335 along witt Article 16 (4) which to my 
mind is permissible on the principle of harmonious construction (see Pandit M.S.M. 
Sharma v. Shri Sri Krishna Sinha and others1, it could not be the intention of the Consti- 
tution-makers that reservation in Article 16 (4), for at ahy rate a part of those com- 
prised therein, should result in the impairment of the efficiency of administration. 
It also seems to me equally obvious that what applies to a part of those comprised 
in the words “ any backward class of citizens’ also applies to the whole. There- 
fore, in the absence of clear words in Article 16 (4) which would compel one to hold 
that reservation was meant to apply not only to the service taken as a whole but 
also to various grades in which the service might be divided, I feel that an interpre- 
tation should not be given which would result in the impairment of efficiency of ad- 
ministration, which is jealously safeguarded even when considering the claims of the 
Scheduled Castes and the Scheduled Tribes. I am therefore of opiion that giving the 
words used in Article 16 (4) as liberal an interpretation as is possible without destroy- 
ing or making illusory the fundamental right guaranteed in Article 16 R to which 
Article 16 (4) is in the nature of an exception or a proviso, Article 16 (4) can only 
mean that the State has the power thereunder to reserve numerically a certain per- 
centage of appointments or posts in the manner I have indicated above and it has no 
power to split the’service into various grades which might exist in it and make reser- 
vation in each grade because of the use of the word “ posts ” therein. I would there- 
fore dismiss the appeal but for different reasons. 

Rajagopala Ayyangar, F.—I regret that I cannot share the view of my learned 
brethren expressed by Gajendragadkar, J., that the appeal should be allowed and 
I agree with Wanchoo, J., that the appeal should be dismissed and the order of 
the High Court maintained. 


The facts of the case have been set out in great dctail in the judgments already 
delivered and it is unrecessary to repeat them. 


Mr. Chatterji when he opened the appeal appeared to claim that the scope 
and content of Article 16 (1) and of sub-Article (4) thereof were identical and that if 





1. (1959) 1 S.C.R. (Suppl.) 806, 859-60: ic g) 2 An W.R. (S.C.) 125 : (1959) M.-L.J. 
1959 8.G.J. 925 : (1959) 2 M.LJ. (S.G.) 125: Gr 660. 
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Article 16 (1) guaranteed by the use of the wide expression “ matters relating 'to 
employment ”, “equality of opportunity” in relation to promotions also, Article 
16 (4) should be construed to have the same width. But this argument however he 
abandoned at a later stage. The point therefore does not call for any consideration 
and the judgments now delivered proceed on the basis that the scope of the limitation 
on the equality of opportunity which is provided in Article 16 (4) is not co-extensive 
with the freedom guaranteed by Article 16 (1). The only question therefore is in 
what respect is Article 16 (4) narrower than Article 16 (1). In considering this the 
rule of construction should be borne in mind that a restriction on a guaranteed free- 
dom should be narrowly construed so as to afford sufficient scope for the freedom 
guaranteed, 

The judgment of the learned Judge now under appeal proceeds on the basis that 
the expression “ posts ” in Article 16 (4) was a reference to what are termed in ser- 
vice parlance ‘ex cadre posts’ and not posts in the service. Mr. Chatterji’s submission 
was that the learned Judge had no basis for importing the nomenclature and the clas- 
sifications to be found in Part XIV into Part III dealing with fundamental rights. 
In particular, Mr. Chatterji quarrelled with the statement by the learned Judge that 
the expression ‘appointments and posts’ occurring in Article 16 (4) were “ virtually 
terms of art which had to be interpreted and understood in the light of the legislative 
history of the constitutional enactments that preceded the Constitution, and in conso- 
nance witk the scheme that underlies the provisions of the Constitution, which have 
reference to the civil services and civil servants in this country”. . Mr. Chatterji 
further pointed out that the learned Judge went wrong in observing that “The 
expressions appointments and posts in Article 16 (4) have really to þe read as appoint- 
ments to services and appointments to posts” on the ground that the words used in 
Article 16 (4) were merely appointments and posts and not “appointments to 
services”, etc., the latter occurring only in Part XIV. It was, however, common 
ground that if the learned Judge was right in considering that “appointments” in 
Article 16 (4) meant “appointments to services”, the notification now impugned 
should be held to be unconstitutional. 

Mr. Chatterji did not dispute that when the expressions ‘appointments to 
services and appointments to posts’ occurred in Chapter XIV (vide for instance in 
Articles 309. 311) etc., being phrases borrowed from statutory provisions of the 
Government of India Act, 1935, the expression ‘appointment to a ‘post’ designated an 
‘ex cadre post.’ The submission, however, of learned counsel was that there was no 
justification for importing the phraseology employed in Part XIV in Article 16 (4), ` 
notwithstanding that Article 16 dealt with equality of opportunity for employment 
in the services of the State and sub-Article (4) was concerned with the reservation 
of appointments in services under the State. His submission was that Article 16 (4) 
had no legislative precedent in the previous constitutional enactments to justify the 
importation of service rules and service jargon as an aid to its construction. 


My learned brothers have acceded to this submission of Mr. Chatterji. With 
eat respect to them I consider that the view of the learned Judge of the High Court 
is correct. In the first place, the Article being one concerning thie right to be em- 
ployed in the Services of the State, one has necessarily to turn to the relevant provi- 
sions in relation to the Services to discover the precise import of the expressions used 
in relation to the services. Besides, we are not left in doubt as to the inter-connection 
between Article 16 and Part XIV eae with services, because Article 335 forms, 
as it were,the link between Part XIV and the provisions for reservation ħ favour of 
the backward communities in Article 16 (4) setting out as it does the principles that 
should guide the State in the matter of reservation in the services which could obvious- 
ly be only a reference to that provided for by Article 16 (4). Article 335 runs : 

“ The claims of the members of the Scheduled Castes and Scheduled Tribes shall be taken into 
consideration, consistently with the maintenance of efficiency of administration, in the making of 
appointments to services and posts in connection with the affairs of the Union or of a State. ’’s 
In this Article, at any rate, it cannot be contended, and I did not understand Mr. 
Chatterii to contend, that ‘posts’ had any reference to ‘posts in the services.’ If it 
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were so then in my judgment it would follow that the phraseology employed in this 

Article which deals with the same subject as that dealt with by Article 16 (4) throws 

light on and explains the meaning of the expression ‘posts’ in Article 16 (4). It is 

only necessary to add that Article 320 (4) which runs: 


“ Nothing in clause (3) shall require a Public Service Commission to be consulted as respects the 
manner in which any provision referred to in clause (4) of Article 16 may be made or as respects the 
manner in which effect may be given to the provisions of Article 335”. 
to which learned Counsel for the respondent drew our attention indicates, if other 
indication were necessry, that Articles 16 (4) and 335 have to be read together and 
not as if the ‘posts’ referred to in Article 335 indicated a different idea or connoted 
a different concept from the same word used in Article 16 (4) 


Even if the above view were wrong and the expression ‘posts’ were intended to 
designate not ‘ex cadre posts’ but ‘posts in the service’ I am unable to hold that 
the appellant derives any advantage. As my learned brother Wanchoo, J., has pointed 
out, the crucial words in Article 16 (4) and which form as it were the key to its inter- 
pretation, from which the power of the State to make the reservation stems, are that 
a class of citizens “is not adequately represented in the services of the State.” The 
action permitted to be taken to redress this inadequacy is by reservation of appoint- 
ments and posts. If by the expression ‘posts’ are meant ‘posts in the service itself? 
I feel unable to attribute to the expression ‘posts’ any special significance beyond an 
appointment tb the service. Every appointment in a service must be to “ a post ” 
in a service, because there cannot be an appointment in the air but can only be to a 
“ post” in a service. In that sense, in my view, the expression ‘post’ would be really 
redundant unless, of course, as I have said earlier, it meant not posts in a service but 
ex cadre posts. 


There is also one other aspect to which I might advert. In some of the top 
grades there are single posts in the Service. If at any point of time the incumbent is 
not a member of the backward class, it would certainly be a case of inadequate re- 
presentation as regards that post which would mean that such posts which are single 
may be reserved for all time to be held by members of the backward classes, because if 
at any moment such a person ceases to hold the post there would be inadequate re- 
presentation in regard to that post. I have drawn attention to this because it pointedly 
demonstrates that the correct view is that when “ inadequacy of representation” 
is referred to in Article 16 (4) as justifying a reservation, the only rational and 
reasonble construction of the words are that it refers to a quantative deficiency in 
the representation of the backward classes in the service taken as a whole and not 


to an inadequate representation at each grade of service or in respect of each post 
in the service. 


Besides, even on the footing that “‘posts” mean posts in the services, Article 16 
(4) properly, construed in the light of Article 335 of the Constitution whose inter- 
action has been discussed in great detail by Wanchoo, J., in the judgment just now 
pronounced with which I entirely agree, contemplates and permits reservation only 
in respect of appointments to services at the initialstage and not at each stage 
even after the appointment has taken place. 


There is one other matter also which I consider relevant in this context. Under 
Article 16 (4) the State is enabled to make provision for the reservation of appointments 
if in their opinion certain backward classes of citizens are not adequately represented 
in the service. The Article therefore contemplates action in relation to and having 
effect in the future when once the State forms the opinion about the inadequacy of the 
Service. If an inadequacy exists today, to give retrospective effect to the reservation, 
as the impugned notification has done, would be to redress an inadequate representa- 
tion which took place in the past by an order issued today. In my judgment that is 
not *contemplated by the power conferred to reserve which can only mean for the 
future. As this point however has not been argued I do not desire to rest my judg- 
ment onit, but have mentioned it to draw attention to another feature of the 
notification which deserves consideration. 
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I would therefore dismiss the appeal with costs. 
ORDER. 


By the Gourt. —In accordance with the opinion of the majority the appeal is 
allowed ; the decision of the High Court under appeal is reversed and the respon- 
dent’s application for a writ is dismissed. There will be no order as to costs. 


—— Appeal allowed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). 


Present :—B. P. Sima, Chief Justice, 8. K. Das, A. K. SARKAR, 
N. RAJAGOPALA AYYANGAR AND J. R. MupHouKar, JJ. 


Surajpal Singh .. Appellant® 
v. 
Tke State of Uttar Pracesh .. Respondent. 


Prevention of Corruption Act (II of 1947), section 5 (3)—Acquittal of accused of 
only aharge of misconduct under section 5 (1) (c)—Conviction for offence under section 
5 (1) (a) (b) or (d), based on presumption under section 5 (3)—Not sustainable, 

Where the charge against the accused referred only to criminal misconduct jn the 
discharge of hig duty by a public servant of the nature mentioned in clause (c) of section 
5 (1) of the Prevention of Corruption Act, it was open to the Special Judge to convict 
him of that offence by invoking the rule of presumption laid down in section 5 (3). But 
where the Judge has acquitted him on that charge, the accused could not be found guilty 
of any other type of criminal misconduct referred to in clauses (a), (b) or (d), of sub- 
section (1) of section 5 in respect of which there was no charge by calling in aid the 
rule of presumption laid down in section 5 (3). 

Appeal by Special Léave from the Judgment and Order, dated the 27th 
March, 1958, of the Allahabad High Court in Criminal Appeal No. 785 of 
1955. 


Nuruddin Ahmad and Naumt Lal, Advocates, for Appellant. 
G. C. Mathur and C. P. Lal, Advocates, for Respondent. 


The Judgment of the Court was delivered by 

8. K. Das, J —This is an appeal by Special Leave from the Judgment and, 
order of the High Court of Judicature at Allahabad, dated March 27, 1958, 
whereby the said High Court maintained the conviction of the appellant un- 
der section 5 (2) of the Prevention of Corruption Act (II of 1947), but 
reduced the sentence of four years’ rigorous imprisonment passed on the ap- 
pellant by the Special Judge, Kanpur, to two years’ rigorous intprisonment. 


The short facts are these. The appellant, Surajpal Singh, was employed 
in the Police Department of the Uttar Pradesh Government. He started his 
service as a Constable on a salary of Rs. 18 per month from August 1, 1930. 
In 1946 his pay was increased to Rs. 46 per month. He was appointed a 
Head Constable on a salary of Rs. 50 per month in 1947. He officiated as Sub- 
Inspector of Police sometime in 1948 and 1949 on a salary of Rs. 150 per 
month. On March 1, 1949, he was reverted to his post of Head Constable. 
Between the dates February 27, 1951, and September 9, 1952, he was posted 
as a Head Constable attached to the Sardar Malkhana, Kanpur. The charge 
against him was that in that capacity he dishonestly or fraudulently misap- 
propriated or otherwise converted to his own use many articles, principally 
those seized in connection with excise offences kept in deposit in the said 
oS” 

* Crl. Appeal No. 169 of 1959. 7th December, rg60. 
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Malkhana, These articles included opium, bottles of liquor, ete. The charge 
further .stated that a sum of Rs. 9,284-1-0 was recovered on a search of his 
house on September 9 and 10, 1952, and this amount was disproportionate ta 
the known sources of income of the appellant. There was an allegation by the 
prosecution that the acts of dishonest misappropriation, ete., were committed, 
by the appellant in conspiracy with two other persons called Bhagwat Singh 
and Gulab Singh. Therefore, the charges against the appellant were (1) for 
the offence of conspiracy under section 120-B of the Indian Penal Code ; 
(2) for the offence under section 5 (1) (c) of the Prevention of Corruption. 
Act, 1947, for the acts of dishonest misappropriation or user, read with sec- 
tion 5 (2) of the said Act; and (3) for an offence under section 465 of the 
Indian Penal Code in respect of a particular entry said to have been forged 
in the Register of Properties kept in the Sardar Malkhana. 


The learned Special Judge who tried the appellant, Bhagawat Singh and 
Gulab Singh, recorded an order of acquittal in respect of the latter two per- 
sons. As to the appellant, he was also acquitted of all the charges except the 
charge under section 5 (2) of the Prevention of Corruption Act. On this 
charge the learned Special J udge recorded an order of conviction, but this was 
based on the sole ground that the appellant had failed to account satisfac- 
torily,for the „possession of Rs. 9,284-1-0 which, according to the finding of 
the learned Special Judge, was disproportionate to the known sources of in- 
come of the appellant. It should be noted here that the learned Special Judge 
held the appellant not guilty of the various acts of dishonest misappropriation, 
or user allged against him in respect of the properties kept in the Sardar 
Malkhana. 


In his appeal to the High Court the appellant urged various grounds, one 
of which was that he could not be convicted on the rule of presumption laid, 
down in sub-section (3) of section 5 of the Prevention of Corruption Act, 1947, 
when on the only charge of criminal misconduct alleged under section 5 ( 1) 
(c) of the said Act he had been found not guilty. The High Court repelled 
this contention and upheld the conviction of the appellant but reduced the 
sentence. 


The principal question before us is whether in the circumstances of this 
case, the conviction of the appellant on the charge under sub-section (2) of 
section 5 of the Prevention of Corruption Act, 1947, by invoking the rule of 
presumption as laid down in sub-section (3) of that section, is correct. 


It is convenient to read here section 5 of the Prevention of Corruption 
Act, 1947, in so far as it is relevant for our purpose: 


“Section 5 (1). A public servant ig said to commit the offence of criminal miscon 

the di e of his duty— eet 
(a) if he habitually accepts or obtains or agrees to accept or attempts to obtain from 

any person for himself or for any other person, any gratification (other than legal remu- 

neration) as a motive or reward such as ig mentioned in section 161 of the Indian Penat 

Code, or 

; (b) if Be habitually accepts or obtaing or agrees to accept or attempts to obtain for 

himself or for any other Person, any valuable thing without consideration or for a consi-. 

deration which he knows to be inadequate, from any person whom he knows to have been 


in 


be interested in or related to the person so concerned, or 

K2) if he dishonestly or fraudulently misappropriates or otherwise converts for his 
own Use any property entrusted to him or under his control as a public servant or allows. 
any other person go to do, or ; , . 
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i (d) if he, by corrupt or illegal means or by otherwise abusing his position ab a 
public servant, obtains for himself or for any other person any valuable thing or Pecuniary 
-advantage. 


(2) ‘Any public servant who commits criminal misconduct in the discharge of his duty 
J be punishable with imprisonment for a term which shall not be less than one year but 
which may extend to seven years and shall also be liable to fine: 
Provided that the Court may, for any special reasons recorded in writing, impose a 
sentence of imprisonment of less than one year. 
COA coi ised sala ogee Rea IR Oe eRe AAR SON SERRE SRA LONER SS 8 RTS ERS 
(3) In any trial of an offence punishable under sub-section (2) the fact that the accused 
person or any other person on his behalf is in possession, for which the accused person can- 
not satisfactorily account, of pecuniary resources or property, disproportionate to his known 
sources of income may be proved, and on such proof the court shall presume, unless the 
contrary is proved, that the accused person is guilty of criminal misconduct in the discharge 
cof hia official duty and his conviction therefor shall not be invalid by reason only that it is 
based solely on such presumption.” y 
Now, learned Counsel for the appellant has put his argument on _the 
principal question in the following way: he bas submitted that he is not in a 
position in an appeal by Special Leave to go behind the finding of fact arri- 
ved at by the Courts below. The appellant, it appears, gave some explanation 
with regard to the possession of Rs. 9,284-1-0. That explanation was not, 
however, accepted by the Courts below. Learned Counsel has submitted that 
he does not wish to go behind that finding of fact. He has submitted, how- 
ever, that the scheme of section 5 of the Prevention of Corruption Act, 1947, 
ig this: sub-section (1) defines the offence of criminal misconduct in the dis- 
charge of his duties by a public servant; the offence can be one or more of four 
categories mentioned in clauses (a), (b), (c) and’ (d); sub-section (2) is the 
penal section which states the punishment for the offence of eriminal miscon- 
duct; and sub-section (3) lays down a rule of presumption and states that no 
conviction for the offence shall be invalid by reason only that it is based solely 
on such presumption. Learned Counsel has pointed out, rightly in our opi- 
nion, that the charge against the appellant in the present case referred only to 
eriminal misconduct in the discharge of his duty by a publie servant of 
the nature mentioned in clause (c) of sub-section (1). In other words, the 
charge against the appellant was that he had dishonestly or fraudulently mis- 
appropriated or otherwise converted for his own use property entrusted to 
him, ete. It was open to the learned Special Judge to have convicted the 
appellant of that offence by invoking the rule of presumption laid down in sub- 
section (3). He did not, however, do so. On the contrary, he acquitted the 
appellant on that charge. Therefore, learned Counsel has submitted that by 
ealling in aid the rule of presumption laid down in sub-section (3), the appel- 
lant could not be found guilty of any other type of criminal misconduct re- 
ferred to in clauses (a), (b), or (d) of sub-section (1) in respect of which 
there was no charge against the appellant. 
_ We consider that the above argument of learned Counsel for the appellant 
is correct and must be accepted. This Court pointed out in C. S. D. Swamy 
v. The State, that sub-section (3) of section 5 of the Prevenion of, Corruption 
Act, 1947, does not create a new offence but only lays down a rule of evidence 
which empowers the Court to presume the guilt of the accused in certain cir- 
cumstances, contrary to the well-known principle of Criminal law that the 
burden of proof is always on the prosecution and never shifts on to the accused 
person. In Sawmy’s case, there were charges for the offence of ceri- 
minal misconduct under two heads, clause (a) and clause (d). The trial 
Court held the accused person in that case not guilty of the offence under 


1. (1960) S.C.J. 160 : (1960) M-L.J. (Grl.) 91 : (1960) 1 S.C.R. 461. 
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akusi (a) but guilty of the offence under clause (d) by invoking the Tule of 
presumption laid down in sub-section (3) of section 5. The distinction be- 
tween that case and the case under our consideration is this; in Swamy’s case, 
there were two charges either of which could be founded on the rule of 
presumption laid down in sub-section (3); but in our case there is only one 
chare of criminal misconduct of which the appellant has been acquitted; 
therefore, there is no other charge which can be founded on the rule of pre- 
sumption referred to in sub-section (3). This is the difficulty with which 
the respondent is faced in the present case. It appears to us that the learned 
Special Judge and the High Court proceeded wrongly on the footing as though 
sub-section (2) or sub-section (3) of section 5 of the Act creates an offence. 
The offence which is punished under sub-section (2) or can be founded on 
the rule of presumption laid down in sub-section (3) must be the offence 
of criminal misconduct of one or more of the categories mentioned in clauses 
(a) to (d) of sub-section (1). In the case before us the only category which 
was alleged against the appellant was that of category (c), namely, dishonest 
or fraudulent misappropriation, ete. That charge having failed, there was na 
other charge which could be founded on the rule of presumption laid down in 
sub-section (8). 

Learned -Counsel for the respondent State has contended before us that 
it was open to thè appellate Court to affirm the conviction of the appellant 
under sub-section (2) of section 5 by holding him guilty of the offence of eri~- 
minal misconduct of the category mentioned im clause (a) or clause (d) of 
sub-section (1). We are unable to accept this contention as correct. The 
prosecution never alleged that the sum of Rs. 9,284-1-0 was the result of the 
appellant habitually accepting or obtaining illegal ratification, ete. The pro- 
secution case was that the sum of Rs. ,284-1-0 was the result 
of the dishonest user of property which was entrusted with the appellant. It 
is not open to the appellate Court to affirm the conviction of the appellant on 
an entirely new case never suggested against the appellant at any earlier stage. 
It is unfortunate that in this case the Courts below did not choose to rely on 
the rule of presumption laid down in sub-section (3) with reference to the 
charge under clause (c) of sub-section (1) of section 5. But that misfortune 
cannot now be repaired by evolving out of a vacuum as it were a new case 
against the appellant based on clause (a) or clause (d) of sub-section (1) of 
section 5 in support of which no facts were even alleged or suggested. 


For the reasons given above, we allow this appeal and set aside the con- 
viction ant sentence passed against the appellant. 


Appeal allowed. 


1. (1960) S.C.J."160: (1960) M.L.J. (Crl.) gt: (1960) x S.C.R. 461. 
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SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). 


Present :—S, K. Das, J. L. Karur, K. Suspa Rao, M. HDAYATULLAH 
AND J. C. SHAE, JJ. 


The State of Uttar Pradesh .. Appellant* 
v. x 

Deoman Upadhyaya .. Respondent. 

The Attorney-General for India ..  Intervener. 


; Evidmes Act (I of 1872), section 27—If void as offending Article 14 of the Constitution of India (1950)— 
Criminal Procedure Code (V of 1898), section 162 (2)—If vord in so far as it relates to section 27 of the Evidence 
Act (I of 1872). 

By Majority (Subba Rao, J. dissenting) :—By the continued operation of section 27 of the 
Evidence Act and section 162 of the Code of Criminal Procedure, the admissibility in evidence against 
a person in a criminal proceeding of a statement made to a Police Officer leading to the discovery of 
a fact depends for its determination on the question whether he was in custody at the time of making 
the statement. It is proveable if he was in custody at the time when he made it otherwise it is not. 
Are persons in custody, by this distinction deprived of “ equality before the law, or the equal protec- 
tion of the laws ” within the meaning of Article 14 of the Constitution ? “‘ Persons in custody ” and 
“ persons not in custody” do not stand on the same footing nor require identical protections The 
principle of admitting evidence of statements made by a person giving information leading to the 
discovery of facts which may be used in evidence against him is manisfestly reasonable. The fact 
that the principle is restricted to persons in custody will not by itself bea ground for holding that 
there is an attempted hostile discrimination because the rule of admissibility of evidence is not 
extended to a possible, but an uncommon or abnormal class of cases. The expression “ accused of 
any offence ” is descriptive of the person against whom evidence relating to information alleged 
to be given by him is made proweable by section 27 of the Evidence Act. It doesnot predicate a 
formal accusation against him at the time of making the statement sought to be proved, as a condi- 
tion of its applicability. 

Accordingly section 27 of Evidence Act and sectioh 162 (2) of the Code of Criminal Procedure 


in so far as “ that section relates to section 27 of the Indian Evidence Act ” are intra vires and do not 
offend Article 14 of the Constitution. 


Appeal from the Judgment and Order, dated the 11th September, 1959, 
of the Allahabad High Court in Criminal Appeal No. 325 of 1959. 


H. N. Sanyal, Additional Solicitor-General of India (G. C. Mathur and 
C. P. Lal, Advocates, with him), for Appellant. 


H. J. Umrigar, O. P. Rana and D. Goburdhan, Advocates, for Respondent. 


C. K. Daphtary, Solicitor-General of India and H. N. Sanyal, Additional 
Solicitor-General of India (B. R. L. Iyengar and T. M. Sen, Advocates, with 
them) for Intervener. 


The Court delivered the following Judgment :— 


Shah, J—(for 8. K. Das, J. L. Kapur, JJ. and himself). The Civil and 
Sessions Judge, Gyanpur, convicted Deoman Upadhyaya—respondeht to this 
appeal—of intentionally causing the death of one Sukhdei in the early hours of 
June 19, 1958, at village Anandadih, District Varanasi and sentenced him to 
death subject to confirmation by the High Court. The order of conviction and 
sentence was set aside by the High Court of Judicature at Allahabad. Against 
that order of acquittal, the State of Uttar Pradesh has appealed to this Court 
with a certificate granted by the High Court. e 





~ * Crl, Appeal No. 1 of 1960. 6th May, 1960. 
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Deoman was tried for the murder of Sukhdei before the Court of Session: 
at Gyanpur. The trial Judge, on a consideration of the evidence led by the 
prosecution, held the following facts proved :— 


(a) In the evening of June 19, 1958, there was an altercation between 
Sukhdei and Deoman over the proposed transfer of lands in village Anandadih 


and in the course of the altercation, Deoman slapped Sukhdei and threatened. 
her that he would smash her “mouth” (face). 5 


(b) In the evening of June 18, 1958, Deoman borrowed a gandasa (Exhi- 
bit 1) from one Mahesh. 


(c) Before day-break on June 19, 1958, Deoman was seen by a witness for 
the prosecution hurrying towards the tank and shortly thereafter he was seen by 
another witness taking his bath in the tank. 


(d) Deoman absconded immediately thereafter and was not to be found 
at Anandadih on June 19, 1958. 


(e) That on June 21, 1958, Deoman, in the presence of the investigating 
officer and two witnesses, offered to hand over the gandasa which he said he had 
thrown into a tank, and thereafter he led the officer and the witnesses to the 
tank at Anandadih and in their presence waded into the tank and fetched the 
gandasa (Exhibit 1) out of the water. This gandasa was found by the Chemi- 
cal Examiner and Serologist to be stained with human blood. 


In the view of the Sessions Judge, on the facts found, the ‘only irresistible 
conclusion’ was that Deoman had committed the murder of Sukhdei early in the 
morning of June 19,1958, at Anandadih. He observed: 

“ The conduct of the accused (Deoman) as appearing from the movements disclosed by him, 
when taken in conjunction with the recovery at his instance of the gandasa stained with human 
blood, which gandasa had been’ borrowed only in the evening preceding the brutal hacking of 
Snkhdei, leaves no room for doubt that Deoman and no other person was responsible for this 
calculated and cold-blooded murder.” 


At he hearing of the reference made by the Court of Session for 
confirmation of sentence and the appeal filed by Deoman before the High Court 
at Allahabad, it was contended that the evidence that Deoman made a state- 
ment before the police and two witnesses on June 21, 1958, that he had thrown. 
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the gandasa into the tank and that he would take it out and hand it over, was 
inadmissible in evidence, because section 27 of the Indian Evidence Act which 
rendered such a statement admissible, discriminated between persons in custody 
and persons not in custody and was therefore void as violative of Article 14 
of the Constitution. The Division Bench hearing the appeal referred the 
following two questions for opinion of a Full Bench of the Court :— 


1. Whether section 27 of the Indian Evidence Act is void because it offends against the provi- 
tions of Article 14 of the Constitution? and 


2. Whether sub-section (2) of section 1620f the Code of Criminal Procedure in so far as it 
relates to section 27 of the Indian Evidence Act is void? 


_ The reference was heard by M. ©. Desai, B. Mukherjee and A. P. 
Srivastava, JJ. Mukherjee, J. and Srivastava, J. opined on the first question, 
that ‘section 27 of the Indian Evidence Act creates an unjustifiable discrimi- 
nation between ‘‘persons in custody’’ and ‘‘persons out of custody”, and in 
that it offends against Article 14 of the Constitution and is unenforceable in 
its present form, and on the second question, they held that sub-section (2) 
of section 162 of the Code of Criminal Procedure ‘‘in so far as it relates 
to section 27 of the Indian Evidence Act is void’’. Desai J. answered the two 
questions in the negative. f s 


The reference for confirmation of the death sentence and the appeal filed 
by Deoman were then heard by another Division Bench. In the light of the 
opinion of the Full Bench, the learned Judges excluded from consideration the 
statement made by Deoman in the presence of the police officer and the witnesses 
offering to point out the gandasa which he had thrown in the village tank. 
They held that the story iat Deoman had borrowed a gandasa in the evening 
of June 18, 1958, from Mahesh was unreliable. They accepted the conclusions 
of the Sessions Judge on points (a), (c), and (d) and also on point (e) in so 
far as it related to the production by Deoman in the presence of the police 
officer and search witnesses of the gandasa after wading into the tank, but as in 
their view, the evidence was insufficient to prove the guilt of Deoman beyond 
reasonable doubt, they acquitted him of the offence of murder. At the 
-instance of the State of Uttar Pradesh the High Court granted a certificate 
that ‘having regard to the general importance of the question as to the consti- 
tutional validity of section 27 of the Indian Evidence Act’’, the case was fit 
for appeal to this Court. 


Section 27 of the Indian Evidence Act is one of a group of sections relat- 
ing to the relevancy of certain forms of admissions made by persons accused 
‘of offences. Sections 24 to 30 of the Act deal with admissibility of confessions, 
4.6., of statements made by a person stating or suggesting that he has committed 
a crime. By section 24,ina criminal proceeding against a person, a confession. 
-made by him is inadmissible if it appears to the Court to have been caused by 
jnducement, threat or promise having reference to the charge and proceeding 
from a person in authority. By section 25, there is an absolute han against 
-proof at the trial of a person accused of an offence, of a confession made to a 
police officer. The ban which is partial under section 24 and complete under 
section 25 applies equally whether or not the person against whom evidence is 
sought to be led in a criminal trial was at the time of making the confession in 
„custody. For the ban to be effective the person need not have been accused 
‘of an offence when he made the confession. The expression, ‘‘accused person”? 
“in section 24 and the expression ‘‘a person accused of any offence’’ have the 
‘game connotation, and describe the person against whom evidence is sought 
+o be led in a criminal proceeding. As observed in Pakala Narayan 
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t v. Emperor, by the Judicial Committee of the Privy Council, ““sec- 
tion 25 covers a confession made to a police officer before any investi- 
gation has begun or otherwise not in the course of an investigation’’. The 
adjectival clause ‘‘accused of any offence’’ ig therefore descriptive of the 
person against whom a confessional statement made by him is declared not 
provable, and does not predicate a condition of that person at the time of 
making the statement for the applicability of the ban. Section 26 of the 
Indian Evidence Act by its first paragraph provides 


“ No confession made by any person whilst he is in the custody of a police officer, unless it be 

made in the immediate presence of a Magistrate, shall be proved as against a person accused of any 
offence ” 
By this section, a confession made by a person who is in custody is declared 
not provable unless it is made in the immedate presence of a Magistrate. Where- 
as section 25 prohibits proof of a confession made by a person to a police officer 
whether or not at the time of making the confession, he was in custody, section 
26 prohibits proof of a confession by a person in custody made to any person 
unless the confession is made in the immediate presence of a Magistrate. Sec- 
tion 27 which is in the form of a proviso states 


“t Provided that, when any fact is deposed to as discovered in consequence of Information 
receiged from a,person accused of any offence, in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to the fact thereby 
discovered, may be proved ” 


The expression, ‘‘accused of any offence” in section 27 as in section 25, is also 
descriptive of the person concerned, t.e., against a person 
who is accused of an offence under section 27 renders provable certain statements 
made by him while he was in the custody of a police officer. Section 27 is 
founded on the principle that even though the evidence relating to confes- 
sional or other statements made by a person, whilst he is in the custody of a 
police officer, is tainted and therefore inadmissible, if the truth of the 
information given by him is assured by the discovery of a fact, it may be 
presumed to be untainted and is therefore declared provable in so far as it 
distinetly relates to the fact thereby discovered. Even though section 27 is 
in the form of a proviso to section 26, the two sections do not necessarily deal 
with evidence of the same character. The ban imposed by section 26 is 
against the proof of confessional statements. Section 27 is concerned with 
the proof of information whether it amounts to a confession or not, which 
leads to discovery of facts. By section 27, even if a fact is deposed to as 
discovered in consequence of information received, only that much of the 
information, is admissible as distinctly relates to the fact discovered. By sec- 
tion 26, a confession made in the presence of a Magistrate is made provable 
in its entirety. 

Section 162 of the Code of Criminal Procedure also enacts a rule of evi- 
dence. This section in so far as it is material for purposes of this case, pro- 
hibits, but not so as to affect the admissibility of information to the extent 
permissible under section 27 of the Hvidence Act, use of statements by any 
person to a police officer in the course of an investigation under Chapter XIV 
of the Code, in any enguiry or trial in which such person is charged for 
any offence, under investigation at the time when the statement was made. 


On an analysis of sections 24 to 27 of the Indian Hvidence Act, and sec- 
tion, 162 of the Code of Criminal Procedure, the following material proposi- 


tions emerge :— S 
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(a) Whether a person is in custody or outside, a confession made 
him to a police officer or the making of which is procured by inducement, 
threat or promise having reference to the charge against him and proceeding 
from a person in authority, is not provable against him in any proceeding in 
which he is crarged with the commission of an offence. 


_ (b) A confession made by a person whilst he is in the custody of a 
‘police officer to a person other than a police officer is not provable in a pro~ 
ceeding in which he is charged with the commission of an offence unless it is 
made in the immediate presence of a Magistrate. 


(c) That part of the information given by a person whilst in police 
‘custody whether the information is confessional or otherwise, which distinctly 
relates to the fact thereby discovered but no more, is provable in a proceeding 
in which he is charged with the commission of an offence. 


(d) A statement whether it amounts to a confession or not made by a 
person when he is not in custody, to another person such latter person not 
being a police officer may be proved if it is otherwise relevant. 


(e) A statement made by a person to a police officer in the course of 
an investigation of an offence under Chapter XIV of the Code of Criminal 
Procedure, cannot except to the extent permitted by section 27 of the Indian 
Evidence Act, be used for any purpose at any enquiry or trial in respect of 
any offence under investigation at the time .when the statement was made in 
which he is concerned as a person accused of an offence. 


A confession made by a person not in custody is therefore admissible in 
evidence against him in a criminal proceeding unless it is procured in the 
manner described in sectien 24, or is made to a police officer. A statement 
made by a person, if it is not confessional is provable in all pro- 
ceedings unless it is made to a police officer in the course of an investigation, 
and the proceeding in which it is sought to be proved is one for 
the trial of that person for the offence under investigation when he made 
that statement. Whereas information given by a person in custody is to the 
extent to which it distinctly relates to a fact thereby discovered is made pro- 
vable, by section 162 of the Code of Criminal Procedure, such information 
given by a person not in custody to a police officer in the course of the investi- 
gation of an offence is not provable. This distinction may appear to be some- 
what paradoxical. Sections 25 and 26 were enacted not because the law pre- 
‘sumed the statements to be untrue, but having regard to the tainted nature 
‘of the source of the evidence, prohibited them from being received im evidence. 
It is manifst that the class of persons who needed protection most were thosa 
“in the custody of the police and persons not in the custody of police did not 
need the same degree of protection. But by the combined ` operation of 
section 27 of the Evidence Act and section 162 of the Code of Criminal Proce- 
‘dure, the admissibility in evidence against a person in a criminal proceed- 
ing of a statement made to a police officer leading to the discovery of a fact 
depends for its determination on the question whether he was in custody at 
the time of making the statement.. It is provable if he was in custody at the 
time when he made it, otherwise it is not. 


Are persons in custody, by this distinction deprived of ‘‘equality before 
the law, or the equal protection of the laws’’ within the meaning of Article 14 
of the Constitution? By the equal protection of the laws guaranteed by Arti- 
ele 14 of the Constitution, it is not predicated that all laws must* be 
uniform and universally applicable; the guarantee merely forbids improper 
or invidious distinctions by conferring rights or privileges upon a class of 
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persons arbitrarily selected from out of a larger group who are similarly cir- 
cumstanced, and between whom and others not so favoured, no distinction 
reasonably justifying different treatment exists: it does not give a guarantee 
of the same or similar treatment to all persons without reference 
to the relevant differences. The State has a wide discretion in the selection 
of classes amongst persons, things or transactions for purposes of legislation. 
Between persons in custody and persons not in custody, distinction has evi- 
dently been made by the Evidence Act in some matters and they are differently 
treated. Persons who were, at the time when the statements sought to be 
proved were made, in custody have been given in some matters greater protec- 
tion compared to persons not in custody. Confessional or other statements 
made by persons not in custody may be admitted in evidence, unless such 
statements fall within sections 24 and 25 whereas all confessional statements 
made by persons in custody except those in the presence of a Magistrate are 
not provable. This distinction between persons in custody and persons not in 
custody, in the context of admissibility of statements made by them concern- 
Ing the offence charged cannot be called arbitrary, artificial or evasive: the 
legislature has made a real distinction between these two classes, and has enact- 
ed distinct rules about admissibility of statements confessional or otherwise 
made by them. 
e . 


There is nothing in the Evidence Act which precludes proof of informa- 
tion given by a person not in custody which relates to the facts thereby dis- 
covered; it is by virtue of the ban imposed by section 162 of the Code of Ori- 
minal Procedure, that a statement made to a police officer in the course of the 
investigation of an offence under Chapter XIV by a person not in police 
custody at the time it was made even if it leads ta the discovery of a fact is 
not provable against him at the trial for that offence. But the distinction 
which it may be remembered does not proceed on the same lines as under the 
Evidence Act, arising in the matter of admissibility of such statements made 
to the police officer in the course of an investigation between persons in 
custody and persons not in custody, has little practical significance. When a 
person not in custody approaches a police officer investigating an offence and. 
offers to give information leading to the discovery of a fact, having a bearing 
on the charge which may be made against him he may appropriately be deem- 
ed to have surrendered himself to the police. Section 46 of the Code of Cri- 
minal Procedure does not contemplate any formality before a person can be 
said to be taken in custody: submission to the custody by word or action by a 
person is sufficient. A person directly giving to a police officer by word of 
mouth information which may be used as evidence against him, may be deemed 
to have submitted himself to the ‘‘custody’’ of the police officer within the 
meaning of section 27 of the Indian Evidence Act: Legal Remembrancer v. 
Lalit Mohan Singh! Santokhi Beldar v. King Emperor? Exceptional cases 
may certainly be imagined in which a person may give information without 
presenting himself before a police officer who is investigating an offence. For 
instance, þe may write a letter and give such information or may send a tele- 
phonie or other message to the police officer. But in considering whether a 
statute is unconstitutional on the ground that the law has not given equal 
treatment to all persons’ similarlly circumstanced, it must be remembered that 
the Legislature has to deal with’ practical problems; the question is not to be 
judged by merely enumerating other theoretically possible situations to which 
the gfatute might have been but is not applied. As has often been said in con- 
sidering whether there has been a denial of the equal protection of the laws, 
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a doctrinaire approach is to be avoided. A person who has committed 
offence, but who is not in custody, normally would not without surrendering 
himself to the police give information voluntarily to a police officer investigat- 
äng the commission of that offence leading to the discovery of material evidence 
supporting a charge against him for the commission of the offene. The 
Parliament enacts laws to deal with practical problems which are likely to arise 
in the affairs of men. Theoretical possibility of an offender not in custody 
because the police officer investigating the offence has not been able to get at 
any evidence against him giving information to the police officer, without 
surrendering himself to the police which may lead to the discovery of an 
important fact by the police, cannot be ruled out; but such an occurrence 
would indeed be rare. Our attention has not been invited to any case in which 
it was even alleged that information leading to the discovery of a fact which 
may be used in evidence against a person was given by him to a police officer 
in the course of investigation without such person having surrendered himself. 
Cases like Deonandan Dusadh v. King Emperor! Santokhi Beldar v. King 
Emperor? Durly Namasudra v. Emperor? In re Mottai Thevar‘ In re Perie 
Guruswami, Bharosa Ramdayal v. Emperor® and Jalla v. Emperor! and. 
others to which our attention was invited are all cases in which the accused 
persons who made statements leading to discovery of facts were either in the 
actual custody of police officers or had surrendered themselves to’ the polite at 
the time of, or before making the statements attributed to them, and do not 
illustrate the existence of a real and substantial class of persons not in custody 
giving information to police officers in the course of investigation leading to 
discovery of facts which may be used as evidence against those persons. 


In that premise and considered in the background that ‘‘persons in 
custody’? and ‘‘persons not in custody’’ do not stand on the same footing nor 
require identical protection, is the mere theoretical possibility of some degree 
of inequality of the protection of the laws relating to the admissibility of evid- 
ence between persons in custody and persons not in custody by itself a ground 
of strikmg down a salutary provision of the law of evidence? 


Article 14 of the Constitution of India is adopted from the last clause of 
section 1 of the 14th Amendment of the Constitution of the United States of 
America, and it may reasonably be assumed that our Constituent Assembly 
when it enshrined the guarantee of equal protection of the laws in our Consti- 
tution, was aware of its content delimited by judicial interpretation in the 
United States of America. In considering the authorities of the superior 
Courts in the United States, we would not therefore be incorporating principles 
foreign to our Constitution, or be proceeding upon the slippery ground of 
apparent similarity of expressions or concepts in an alien jurisprudence 
developed by a society whose approach to similar problems on account of his- 
torical or other reasons differ from ours. In West Coast Hotel Company v. 
Parrish® in dealing with the content of the guarantee of the esual protection of 
the laws, Hughes C. J., observed at page 400:— 

“This Court has frequently held that the legislative authority, acting within its psoper filed, is 
not bound to extend its regulation to all cases which it might possibly reach. The Legislature “‘is 
free to recognise degree of harm and it may confine its restrictions to those classes of cases were the 
need is deemed to be clearest.” If“ the law presumably hits the evil where it is most felt, it is no 
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to'be overthrown because there are other instances to which it might have been applied.” There is 
no “ doctrinaire requirement” that the legislation should be couched in all embracing terms. ” 


Holmes, J., in Weaver v. Palmer Bros. Co.! in his dissenting judgment 
observed :— 


“A classification is not to be Pronounced arbitrary because it goes on practical grounds and 
attacks only those objects that exhibit or foster an evil on a large scale. It is not required to be mathe- 
matically precise and to embrace every case that theoretically is capable of doing the same harm. 
“Tf the law presumably hits the evil, where it is most felt, it is not to be overthrown because there are 
other instances to which it might have been applied.” Miller v. Wilson.* 


McKenna, J., in Health and Miligan Manufacturing Co. v. Worst® observed = 


“ Classification must have relation to the Purpose of thẹ legislature. But logical appropriateness 
of the inclusion or exclusion of objects or persons isnot required. A classification may not be merely 
arbitrary, but fnecessarily there must be great freedom of discretion, even though it results in 
‘il-adivised, unequal, and oppressive legislation’, . . . . . . Exact wisdom and nice 
adaption of remedies are not required by the 14th Amendment, nor the crudeness nor the impolicy 
nor even the injustice of state laws redressed by it.” 


Sections 25 and 26 are manifestly intended to hit at an evil, viz., to guard 
against the danger of receiving in evidence testimony from tainted sources about 
statements made by persons accused of offences. But these sections form part 
of a statute which codifies the law relating to the relevancy of evidence and 
proof of facts in judicial proceedings. The State is as much concerned with 
punishing offenders who may be proved guilty of committing offences as it 
18 concerned with protecting persons who may be compelled to give confessional 
statements. If section 27 renders information admissible on the ground that 
the discovery of a fact pursuant to a statement made by a person in custody is. 
& guarantee of the truth of the statement made by him, and the legislature has 
chosen to make on that ground an exception to the rule prohibiting proof of 
such statement, that rule is not to be deemed unconstitutional, because of the 
possibility of abnormal instances to which the legislature might have, but has 
not extended the rule. The principle of admitting evidence of statements 
made by a person giving information leading to the discovery of facts which 
may be used in evidence against him is manifestly reasonable. The fact that 
the principle is restricted to persons in custody will not by itself be a ground 
for holding that there is an attempted hostile discrimination because the rule 


of admissibility of evidence is not extended to a possible, but an uncommon 
or abnormal class of cases. 


Counsel for the defence contended that in any event Deoman was not at 
the time when he made the statement attributed to him, accused of any offence 
and on that account also apart from the constitutional plea, the statement was 
not provable. This contention is unsound. As we have already observed, the 
expression ‘‘accused of any offence’? is descriptive of the person against whom 
evidence relating to information alleged to be given by him is made provable 
by section 27 of the Evidence Act. TIt does not predicate a formal accusation 
against him at the time of making the statement sought to be proved, as a 
condition of its appleability. 


In that view, the High Court was in error in holding that section 27 of the 
Indian Evidence Act and section 162, sub-section (2) of the Code of Criminal 
Procedure in so far as ‘‘that section relates to section 27 of the Indian 
Evidence Act” are void as offending Article 14 of the Constitution. 
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The High Court acquitted Deoman on the ground that his statemènt 
which led to the discovery of the gandasa is inadmissible. As we differ from 
the High Court on that question, we must proceed to review the evidence in 
the light of that statement in so far as it distinctly relates to the 
fact thereby discovered being admissible. 


The evidence discloses that Deoman and his uncle, Mahabir, were anxious 
to dispose of the property of Sukhdei and of Dulari and Sukhdei obstructed. 
such disposal. In the evening of June 18, 1958, there was an altercation 
between Sukhdei and Deoman over the proposed disposal of the property, in the 
presence of witnesses, Shohbnath and Mahesh. At that time, Deoman slapped 
Sukhdei and threatened that he would ‘‘smash her mouth’. In the 
morning of the June 19, 1958, the dead body of Sukhdei with several incised. 
injuries caused by a gandasa was found lying in her courtyard. Deoman was seen 
in the village on that day early in the morning hurrying towards the village tank 
and ‘taking a bath’, but thereafter he absconded from the village and was not 
found till sometime in the afternoon of the 20th. In his examination by the 
Court, he has stated that he had left Anandadih early in the morning of the 
19th June on business and that he was not absconding, but there is no evidence 
in support of that plea. The evidence discloses that in the presence of wit- 
nesses, Shobhnath and Raj Bahadur Singh, Deoman waded into the village tank 
and ‘‘fetched the gandasa’’ which was lying hidden in the mud at the bottom 
of the tank and that gandasa was found by the Serologist on examination to be 
stained with human blood. The High Court has agreed with the findings of 
the Trial Court on this evidence. The evidence that Deoman had in the pre- 
sence of the witnesses, Shobhnath and Raj Bahadur Singh offered to point out 
the gandasa which he said he had thrown into the tank was accepted by the 
Trial Court and the High Court has not disagreed with that view of the 
Trial Court, though it differed from the Trial Court as to its admissibility. 
The evidence relating to the borrowing of the gandasa from witness, Mahesh, 
in the evening of the 18th June, 1958, by Deoman has not been accepted by the 
High Court and according to the settled practice of this Court, that evidence 
may be discarded. It was urged that Deoman would not have murdered 
‘Sukhdei, because by murdering her, he stood to gain nothing as the properties 
which belonged to Sukhdei could not devolve upon his wife Dulari in the normal 
course of inheritance. But the quarrels between Deoman and Sukhdei arose 
not because the former was claiming that Dulari was heir presumptive to 
Sukhdei’s estate, but because Sukhdei resisted attempts on Deoman’s part to 
dispose of the property belonging to her and to Dulari. The evjdence that 
‘Deoman slapped Sukhdei and threatened her that he would ‘‘smash her face” 
coupled with the circuumstances that on the morning of the murder of Sukhdei, 

- Deoman absconded from the village after washing himself in the village tank 
and after his arrest made a statement in the presence of witnesses that he had 
thrown the gandasa in the village tank and produced the same, establishes a 
strong chain of circumstances leading to the irresistible inference that Deoman 
killed Sukhdei early in the morning of June 19, 1958. The learned trial Judge 
‘held on the evidence that Deoman was proved to be the offender. That con- 
clusion is, in our view, not weakened because the evidence relating to the 
‘borrowing of the gandasa from witness Mahesh in the evening of June 18, 
1958, may not be used against him. The High Court was of the view that the 
mere fetching of the gandasa from its hiding place did not establish that 
Deoman himself had put it m the tank, and an inference could legitimately be 
raised that somebody else had placed it in the tank, or that Deoman had seen 
-someone placing that gandasa in the tank or that someone had told him about 
-the gandasa lying in the tank. But for reasons already set out the information 
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gi by Deoman is provable in so far as it distinctly relates to the fact 
thereby discovered; and his statemeni that he had thrown the gandasa in the 
tank is information which distinctly relates to the discovery of the gandasa. 
Discovery from its place of hiding, at the instance of Deoman of the gandaso 
stained with human blood in the light of the admission by him that he had 
thrown it in the tank in which it was found therefore acquires significance, ar. 
destroys the theories suggested by the High Court. 


The quarred between Deoman and Sukhdei and the threat ultered by him 
that he would smash Sukhdei’s ‘‘mouth’’ (face) and his absconding immedi- 
ately after the death of Sukhdei by violence, lend very strong support to the 
case for the prosecution. The evidence, it is true, is purely circumstantial but- 
the facts proved establish a chain which is consistent only with his guilt and not 
with his innocence. In our opinion therefore the Sessions Judge was right in 
his view that Deoman had caused the death of Sukhdei by striking her with 
the gandasa produced before the Court. 


On the evidence of the medical officer who examined the dead body of 
Sukhdei, there can be no doubt that the offence committed by accused Deoman 
is one of murder. The Trial Judge convicted the accused of the offence of 
murder and in our view, he was right in so doing. Counsel for Deoman has 
contemded that in any event, the sentence of death should not be imposed 
upon his client. But the offence appears to have been brutal, conceived and 
executed with deliberation and not in a moment of passion, upon a defenceless 
old woman who was the benefactress of his wife. The assault with a dangerous 
weapon was made only because the unfortunate victim did not agree to the 
gale of property belonging to her and to her foster child. Having carefully 
considered the circumstances in which the offence is proved to have been com- 
mitted, we do not think that any case is made out for not restoring the order 
imposing the death sentence. We accordingly set aside the order passed by the 
High Court and restore the order passed by the Court of Session. 


It may be observed that the sentence of death cannot be executed unless 
it is confirmed by the High Court. The High Court has not confirmed the sen- 
tence, but in exercise of our powers under Article 136 of the Constitution, we 
may pass the same order of confirmation of sentence as the High Court is, by 
the Code of Criminal Procedure, competent to pass. We accordingly confirm 
the sentence of death. 


Subba Rao, J—I have had the advantage of perusing the judgment of 
my learned brother, Shah, J., I regret my inability to agree with his reasoning 
or conclusion-in respect of the application of Article 14 of the Constitution to 
the facts of the case. The facts have been fully stated in the judgment of my 
learned brother and they need not be restated here. 


Article 14 of the Constitution reads: 

“The State shall not deny to any person equality be fore the law or equa protection of the 
laws within the territories of India”. 
Das, C.J., in Basheshar Nath v. The Commissioner of Income-tax, explains 
the scope of the equality clause in the following terms: 

“ The underlying object of this Article is undoubtedly to secure to all persons, citizens or non- 


citizens, the equality of status and of opportunity referred to in the glorious preamble of our Consti- 


tution. It combines the English doctrine of the rule of law and the equal protection clause of the 14th 
Amendment to the American Federal Constitution which enjoins that no State shall “ deny to any 


person within its jurisdiction the equal protection of the laws. There, can, therefore, be no doubt 
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or dispute that this Article is founded on a sound public policy recognised and valued in all ci 
States . . a o.a aa a . . . > > The command of the Article is directed to the 
State and the reality of the obligation thus imposed on the State is the measure of the fundamental 
right which every person within the territory of India is to enjoy. ” 

This subject has been so frequently and recently before this Court as not to 
require an extensive consideration. The doctrine of equality may be briefly 
stated as follows: All persons are equal before the law is fundamental of 
every civilised constitution. Equality before law is a negative concept; equal 
protection of laws is a positive one. The former declares that every one is 
equal before law, that no one can claim special privileges and that all classes 
are equally subjected to the ordinary law of the land; the latter postulates an 
equal protection of all alike in the same situation and under like 
circumstances. No discrimination can be made either in the privileges con- 
ferred or in the liabilities imposed. But these propositions conceived in the 
interests of the public, if logically stretched too far, may not achieve 
the high purpose behind them. In a society of unequal basic structure, it is 
well nigh impossible to make laws suitable in their application to 
all the persons alike. So, a reasonable classification is not only permitted but 
is necessary if society should progress. But such a classification cannot be 
arbitrary but must be based upon differences pertinent to the .subject jn res- 
pect of and the purpose for which it is made. 


Das, C.J., in Shri Ram Kishna Dalmia v. Shri Justice S. R. Tendolkar and 
others, culled out the rules of construction of the equality clause in the con- 
text of the principle of classification from the various decisions of this Court 
and those of the Supreme Court of the United States of America and restated 
the settled law in the form of the following propositions at pages 297-298 : 


“ (a) that a law may be constitutional even though it relates to a single individual if, on account 
of some special circumstances or reasons applicable to himand not applicable to others, that single 
individual may be treated as a class by himself ; 

(6) that there is always a presumption in favour of the constitutionality of an enactment and 
the burden is upon him who attacks it to show that there has been a clear transgression of the constitu- 
tional principles ; 

(c) that it must be presumed that the legislature understands and correctly appreciates the 
need of its own people, that its laws are directed to problems made manifest by experience and that 
its discriminations are based on adequate grounds ; 

(d) that the legislature is free to recognise degrees of harm and may confine its restrictions to 
those cases where the need is deemed to be the clearest. 


(s) that in order to sustain the presumption of constitutionality the Court may take into consid- 
eration matters of common knowledge, matters of common report, the history of the times and may 
assume every state of facts which can be conceived existing at the time of legislation ; and 

(f) that while good faith and knowledge of the existing conditions on the part of a legislature 
are to be presumed, if there is nothing on the face of the law or the surrounding circumstances brought 
to the notice of the Court on which the classification may reasonably be regarded as based, the presump- 
tion of constitutionality cannot be carried to the extent of always holding that there must be some 
undisclosed and unknown reasons for subjecting certain individuals or corporations to hostile or 
discriminating legislation. ” 

In view of this clear statement of law, it would be unnecessary to cover 
the ground over again except to add the following caution administered by 
Brewer, J., in Gulf Colorado and Santa Fe Rly. Co. v. Ellis? 


“ While good faith and a knowledge of existing conditions on the part of a Legislature is to be 
presumed, yet to carry that presumption to the extent of always holding that there must be some 
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undisclosed and unknown reason for subjecting certain individuals or Corporations to hostile and 
discriminating Legislation is to make the protecting „clauses of the 14th Amendment a mere rope of 
sand, in no manner restraining state action. ” 5 


It will be seen from the said rules that a weightage is given to the State 
as against an individual and a heavy burden is thrown on the latter to esta- 
blish his fundamental right. If the caution administered by Brewer, J., in 
Gulf, Colorado and Santa Fe Railway Co. v. Ellis; and restated by Das, C.J., 
in Shri Ram Krishna Dalmia’s case? were to be ignored, the burden upon a 
citizen would be an impossibe one, the rules intended to elucidate the doctrine 
of equality would tend to exhaust the right itself, and, in the words of 
Brewer, J., the said concept becomes ‘‘a mere rope of sand, in no manner res- 
training state action’’. While the Court may be justified to assume certain 
facts to sustain a reasonable classification, it is not permissible to rest its deci- 
sion on some undisclosed and unknown reasons; in that event, a Court would 
not be enforcing a fundamental right but would be finding out some excuse 
to support the infringement of that right. 

It will be convenient at the outset to refer to the relevant sections. Under 
section 25 of the Evidence Act, no confession made to a police-officer shall be 
proved as against a person accused of an offence. Section 26 says that no 
confegsion made by any person while he is in the custody of a police-officer, 
unless it is made in the immediate presence of a Magistrate, shall be proved as 
against such person. Section 27, which is in the form of a pro- 
viso, enacts that 

“when any fact is deposed to as discovered in consequence of information received from a 
person accused of any offence. in the custody of a police-officer, so much of such information, 
whether it amounts to a confession or not, as relates distinctly to the fact thereby discovered, may 
be proved.” ° 
Section 162 of the Code of Criminal Procedure lays down that no statement 
made by any person to a police officer in the course of an investigation 
shall be used for any purpose at any inquiry or trial in respect of any offence 
under investigation at the time when such statement was made. Sub-section 
(2) of section 162 of the said Code which was amended by section 2 of the 
Code of Criminal Procedure (Second Amendment) Act, 1941 (Act XV of 
1941) provides that the said section shall not affect the provisions of section 
27 of the Indian Evidence Act. 

A combined effect of the said provisions relevant to the present enquiry 
may be stated thus: (1) No confession made to a  police-officer by an 
accused can be proved against him; (2) no statement made by any person to 
a police-oficer during investigation can be used for any purpose at any in- 
quiry or trial; (3) a confession made by any person while he is 
in the police custody to whomsoever made, such as a fellow-prisoner, a doctor 
or a visitor, can be proved against him if it is made in the presence of a Magis- 
trate; and- (4) if a person accused of an offence is in the custody of a police- 
officer, any information given by him, whether it is a statement or a confession, 
so much of it as relates distinctly to the fact thereby discovered may be prov- 
ed. Shortly stated, the section divided the accused making confes- 
sions or statements before the police into two groups: (i) accused not in cus- 
tody of the police, and (1%) accused who are in the custody of the police. In 
the case of the former there is a general bar against the admissibility of any 
confessions or statements made by them from being used as evidence against 
them; in the case of the latter, so much of such statements or confessions ag 
relates distinctly to the fact thereby discovered is made admissible, 
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Shorn of the verbiage, let us look at the result brought about by the edm- 
bined application of section 27 of the Evidence Act and section 
162 of the Code of Criminal Procedure. A and B stabbed C with knives and 
hid them in a specified placo. The evidence against both of them is cireum- 
stantial. One of the pieces of circumstantial evidence is that both of them 
gave information to the police that each of them stabbed C with a knife and 
hid it in the said place. They showed to the police the place where they had 
hidden the knives and brought them out and handed them over to 
the police; and both the knives were stained with human blood. Excluding 
this piece of evidence, other pieces of circumstantial evidence do not form a 
complete chain. If it was excluded, both the accused would be acquitted; if 
included, both of them would be convicted for murder. But A, when he gave 
the information was in the custody of police, but B was not so. The result 
is that on the same evidence A would be convicted for murder but B would 
be acquitted: one would lose his life or liberty and the other would be set 
free. This illustration establishes that prima facie the provisions of sec- 
tion 27 of the Evidence Act accord unequal and uneven treatment to persons 
under like circumstances. 


Learned Additional Solicitor-General tries to efface this apparent vice in 
the sections by attempting to forge a reasonable basis to sustaih the different 
treatment given to the two groups of accused. His argument may be sum- 
marized thus: Accused are put in two categories, namely, (1) accused in 
custody; and (2) accused not in custody. There are intelligible differentia 
between these two categories which have reasonable relation to the objects 
sought to be achieved by the legislature in enacting the said provisions. The 
legislature has two objects, viz., (1) to make available to the Court important 
evidence in the nature of confessions to enable it to ascertain the truth; and 
(ïi) to protect the accused in the interest of justice against coercive methods 
that may be adopted by the police. The differences between the two categories 
relating to the objects sought to be achieved are the following: (a) while extra- 
judicial confessions in the case of an accused not in custody are admissible in 
evidence, they are excluded from evidence in the case of accused in custody ; 
(b) compared with the number of accused in the custody of the police who 
make confessions or give information to them, the number of accused not in 
custody giving such information or making confessions would be insignifi- 
cant; (c) in the case of confesson to a police-officer by an accused not in cus- 
tody, no caution is given to him before the confession is recorded, whereas in 
the case of an accused in custody, the factum of custody itself amounts to 
a caution to the accused and puts him on his guard; and (d) protection by 
the imposition of a condition for the admissibility of confessions is necesary 
in the case of accused in custody ; whereas no such protection for accused not in 
custody is called for. Because of these differences between the two categories, 
the argument proceeds, the classification made by the legislature is justified 


fa takes the present case out of the operation of Article 14 of the Consti- 
on. 


I shall now analyse each of the alleged differences between the two cate- 
gories of accused to ascertain whether they afford a reasonable and factual 
basis for the classification. 


Re. (a): Whether the accused is in custody or not in custody, 
the prosecution is not prevented from collecting the necessary evidence to bring 
home the guilt to the accused. Indeed, as it often happens, if the accused is not 
in custody and if he happens to be an influential person there is a greater likeli- 
hood of his retarding and obstructing the progress- of investigation-and the 
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eoMection of evidence. Nor all the extra-judicial confessions are excluded. 
during the trial after a person is put in custody. The extra-judicial confession 
made by an accused before he is arrested or after he is released on bail is cer- 
tainly relevant evidence to the case. Even after a person is taken into custody 
by a police-officer, nothing prevents that person from making a confession to 
a third-party and the only limitation imposed by section 26 of the Evidence 
Act is that he shall make it only in the presence of a Magistrate. The con- 
fession made before a Magistrate after compliance with all the formalities pres- 
eribed has certainly greater probative force than that made before outsiders. 
On the other hand, though extra-judicial confessions are relevant evidence, 
they are received by Courts with great caution. That apart, it is a pure 
surmise that the legislature should have thought that the confession of an 
accused in custody to a police-officer with a condition attached would be a sub- 
stitute for an extra-judicial confession that he might have made if he was free. 
Broadly speaking, therefore, there is no justification for the suggestion that the 
prosecution is in a better position in the matter of establishing its case when 
the accused is out of custody than when he is in custody. Moreover, this cir- 
cumstance has not been relied upon by the State in the High Court but is 
relied upon for the first time by learned counsel during his arguments. In my 
view, there is no practical difference at all in the matter of collecting evidence 
betwetn the two categories of persons and that the alleged difference cannot 
reasonably sustain a classification. 


Re. (b): The second circumstance relied upon by the learned counsel leads 
us to realms of fancy and imagination. It is said that the number of persons 
not in custody making confessions to the police is insignificant compared with 
those in custody and, therefore, the legislature may have left that category out 
of consideration. We are asked to draw from our experience and accept the 
said argument. No such basis was suggested in the High Court. The consti- 
tutional validity has to be tested on the facts existing at the time the 
section or its predecessor was enacted buit not on the consequences flowing 
from its operation. When a statement made by accused not in the custody of 
police is statutorily made inadmissible in evidence, how can it be expected that 
many such instances will fall within the ken of Courts. If the ban be removed 
for a short time it will be realized how many such instances will be pouring 
in the same way as confessions of admissible type have become the common 
feature of almost every criminal case involving grave offence. That apart, it 


is also not correct to state that such confessions are not brought to the notice 
of Courts. 


In re Mottai Thevar! deals with a case where the accused immediately 
after killing the deceased goes to the police station and makes a clear breast of 
the offence. In Durlay Namasudra v. King Emperor? the information received. 
from an accused not in the custody of a police-officer which lead to the dis- 
covery of the dead-body was sought to be put in evidence. Before a division 
bench of the Patna High Court in Deonandan Dusadh v. King Emperor? the 
information given to the Sub-Inspector of Police by a husband who had fatally 
assaulted his wife which led to the discovery of the corpse of the woman was 
sought to be admitted in evidence. In Santhokhi Beldar v. King Emperor* a Full 
Bench the Patna High Court was considering whether one of the pieces of evid- 
“ence which led to the discovery of blood-stained knife and other articles by the 
Sub-Inspector of Police at the instance of the accused was admissible against 
Se 
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the informant. A statement made by an accused to a responsible polige- 
officer voluntarily confessing that he had committed an act of crime was con- 
sidered by a division bench of the Nagpur High Court in Bharosa Ramdayal 
v. Emperor... The Lahore High Court in Jalla v. Emperor? had before it a 
Statement made by an accused to the police which led to the discovery of the 
dead-body. In re Peria Guruswamy and another? is a decision of a division 
bench of the Madras High Court wherein the question of admissibility of a 


confession made by a person to a police-officer before he came into his custody 
was considered. 


I have cited the cases not for considering the validity of the questions 
decided therein, namely, when a person can be described as an accused and 
when he can be considered to have come into the custody of the police, but only 
to controvert the argument that such confessions are in practice non-existent. 
I have given only the representative decisions of various High Courts and I am 
sure if a research is made further instances will be forthcoming. 


The historical background of section 27 also does not warrant any assump- 
tion that the legislature thought that cases of persons not in custody of a police- 
officer making confessions before him would be very few and, therefore, need 
not be provided for. Sections 25, 26 and 27 of the Evidence Act correspond to 
sections 148, 149 and 150 of the Code of Criminal Procedure of 1861. ection 
148 of the Code prohibited the use as evidence of confessions or admissions 
of guilt made to a police-officer. Section 149 provided: 


“No confession or admission of guilt made by any person while he is in the custody of a police- 
officer unless it be made in the immediate presence of a Magistrate shall be used as evidence against 
such person. ” 

Section 150 stated: : 

“ When any fact is deposed to by a police-officer as discovered by him in consequence of informa- 
tion received from a person accused of any offence, so much of such information, whether it amounts 
to a confession or admission of guilt or not, as relates distinctly to the fact discovered by it, may be 
received in evidence. ” 

Section 150 of the Code of 1861 was amended by Act VIII of 1869 and the 
amended section read as follows: 


“ Provided that when any fact is deposed to in evidence as discovered in consequence of informas 
tion received from a person accused of any offence or in the custody of a police-officer, so much of such 
information, whether it amounts to a confession or admission of guilt or not, as relates distinctly to 
the fact thereby discovered, may be received in evidence. ” 

It would be seen from the foregoing sections that there was an absolute 
bar against the admissibility of confessions or admissions made by’ any person 
to a police-officer and that the said bar was partially lifted in a case where such 
information, whether it amounted to a confession or admission of guilt, related 
distinctly to the fact discovered. The proviso introduced by Act VIII of 1869 
was in pari materia with the provisions of section 27 of the Evidence Act with 
the difference that in the earlier section the phrase ‘‘a person accused of any 
offence’’? and the phrase ‘‘in the custody of a polic-officer’’ were connected by 
the disjunctive ‘‘or’’. The result was that no discrimination was made between 
a person in custody or out of custody making a confession to a police-officer. 
Section 150 of the Code before amendment also, though it was couched in 
different terms, was similar in effect. It follows that, at any rate till the year 
1872, the intention of the legislature was to provide for all confessions made 
by persons to the police whether in custody of the police or not. Can it be said 
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that in 1872 the Legislature excluded confessions or admissions made by a per- 
son not in custody to a police-officer from the operation of section 27 of the 
Evidence Act on the ground that such cases would be rare? Nothing has been 
placed before us to indicate the reasons for the omission of the word ‘‘or’’ in 
section 27 of the Evidence Act. If that be the intention of the Legislature, why 
did it enact section 25 of the Evidence Act imposing a general ban on the 
admissibility of all confessions made by accused to a police officer? Section 27 
alone would have served its purpose. On the other hand, section 25 in express 
terms provides for the genus, d.e., accused in general, and section 27 provides 
for the species out of the genus, namely, accused who are in custody. A 
general ban is imposed by one section and it is lifted only in favour of a sec- 
tion of accused of the same class. The omission appears to be rather by 
accident than by design. In the circumstances it is not right to speculate and 
hold that the Legislaure consciously excluded from the operation of section 27 
of ne Act accused not in custody on the ground that they were a few in 
number, 


During the course of the arguments of the learned counsel for the respon- 
dent, to the question put from the Bench whether an accused who makes a con- 
fession of his guilt to a police- officer would not by the act of confession submit 
himself to his custody, the learned counsel answered that the finding of the 
High Court was in his favour, namely, that such a confession would not bring 
about that result. Learned Additional Solicitor-General in his reply pursued 
this line of thought and contended that in that event all possible cases of con- 
fession to a police-officer would be covered by section 27 of the Evidence Act. 
The governing section is section 46 of the Code of Criminal Procedure, which 
reads: ° . 


“ (1) In making the arrest the police-officer or other person making the same shall actually 
touch or confine the body of the person to be arrested, unless there by a submission to the custody 
by word or action. ” 


Tt has been held in some decision that 


‘when a person states that he has done certain acts which amount to an offence, he accuses 
himself of committing the offence, and ifhe makes the statement to a police-officer, as such, ho 
submits to the custody of the officer within the meaning of clause Kg of this section and is thenin 
the custody of a police-officer within the meaning of section 27 of the Evidence Act.” 

But other cases took a contrary view. It is not possible to state as a 
propositiorf of law what words or what kind of action bring about submission to 
custody; that can only be decided on the facts of each case. It may depend 
upon the nature of the information, the circumstances under, the manner in, 
and the object for, which it is made, the attitude of the police-officer concerned 
and such other facts. It is not, therefore, possible to predicate that every con- 
fession of guilt or statement made to a police-officer automatically brings him 
into his custody. I find it very difficult to hold that in fact that there would 
not be afty appreciable number of accused making confessions or statements 
outside the custody of a police-officer. Giving full credit to all the suggestions 
thrown out during the argument, the hard core of the matter remains, namely, 
that the same class, t.e., accused making confessions to a police-officers, is divided 
into two groups—one may be larger than the other—on the basis of a distinc- 
‘tion without difference. 

Let me now consider whether there is any textual or decided authority in 
support of the contention that the Legislature can exclude from the operation of 


section 27 accused not in custody on the ground that they are a few in number. 
S—14 
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In support of this contention learned counsel for the appellant cited "a 
decision of this Court and some decisions of the Supreme Court of the United 
States of America. The decision of this Court relied upon is that in Sakhawat 
Ali y. The State of Orissa. In that case, Bhagwati, J., observed at page 1010 
thus: ee ae 
“ The simple answer to this contention is that legislation enacted for the achievement of a particular 


legislation which has been enacted in any manner discriminatory and violative of the fundamental 
right guaranteed by Article 14 of the Constitution. ” 

These observations, though at first sight appear to support the appellant, if 
understood in the context of the facts and the points decided in that case, would 
not in any way help him. By the provisions of section 16 (1) (æ) of the 
Orissa Municipal Act, 1950, a paid legal practitioner on behalf of or against 
the Municipality is disqualified for election to a seat in such Municipality. One 
of the questions raised was that the said section violates the fundamental right 
of the appellant under Article 14 of the Constitution. The basis of that argu- 
ment was that the classification made between legal practitioners who are 
employed on payment on behalf of the Municipality or who act against the 
Municipality and those legal practitioners who are not so employed was not 
reasonable. Bhagwati, J., speaking for the Court, stated the well-settled 
principles of classification and gave reasons justifying the classification in the 
context of the object sought to be achieved thereby. But it was further argued 
in that case that the Legislature should have also disqualified other persons, 
like clients, as even in their case there woud be conflict between interest and 
duty. Repelling that contention the learned Judge made the aforesaid obser- 
vations. The said observations could only mean that, if there was intelligible 
differentia between the species carved out of the genus for the purpose of legis- 
lation, in the context of the object sought to be achieved, the mere fact that the 
legislation could have been extended to some other persons would not make the 
legislation constitutionally void. On the other hand, if the passage be con- 
strued in the manner suggested by learned counsel for the appellant, it would 
be destructive of not only the principle of classification but also of the doctrine 
of equality. 


Nor do the American decisions lay down any such wide proposition. In 
John A. Watson v. State of Maryland?, the constitutional validity of Maryland 
Code of 1904 which made it a misdemeanour for any doctor to practise medi- 
cine without registration, was challenged. The said Code exempted from its 
operation physicians who were then practising in that State and had so prac- 
tised prior to January 1, 1898, and could prove that within one year of the 
said date they had treated at least twelve persons in their professional capa- 
city. The Supreme Court of America affirmed the validity of the provision. 
The reason for the classification is stated at page 989 thus: 

“ Dealing, as its followers do, with the lives and health of the people, and requiring fpr its success- 
ful practice general education and technical skill, as well as good character, it is obviously one of 
those vocations where the power of the state may be exerted to see that only properly qualified persons 
shall undertake its responsible and difficult duties.” A 


Then the learned Judge proceeded to state: 


“ Such exceptions proceeds upon the theory that those who have acceptably followed the profes- 
sion in the community for a period of years may be assumed to have the qualifications which others 
are required to manifest as a result of an examination before a board of medical experts.” 


1, (1955) S.C.J. 262: (1955) 1 S.G.R. 1004. 2 (1909) 54 Law. Ed. 987. 
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The classification is, therefore, not sustained upon any mathematical calculation 
but upon the ercumstance that the groups excluded were experienced doctors 
Whereas those included were not. In Jeffrey Manufacturing Company v, 
Harry O, Blagg? the Supreme Court of America justified a classification under 
Ohio Workmen’s Compensation Act which made a distinction between em- 
ployers of shops with five or more employees and employers of shops having a 
lesser number of employees. Employers of the former class had to pay certain 
premiums for the purpose of establishing a fund to provide for compensation 
payable under the said Act. If an employer did not pay the premium, he 
would be deprived of certain defences in a guit filed by his employee for com- 
pensation. It was contended that this discriminaton offended the provisions of 
the 14th Amendment of the Constitution. Day, J., sustained the classification 
on the ground that the negligence of a fellow servant is more likely to be a cause 
of injury in the large establisments, employing many in their service than in 
gmallar ones. It was also conceded that the State legislature was not guilty 
of arbitrary classification. It is, therefore, manifest that the classification was 
not based upon numerical strength but on the circumstance that the negligence 
of a fellow servant is more likely to happen in the case of larger establishments, 
The passage at page 369 must be understood in the ight of the facts and the 
concession made in that case. The passage runs thus: 

(State Legislature) must be presumed to have pete eee ee sets Monies 
covered practically the whole field which needed it, and embraced all the establishments of the state 
iat fie Ea ae inal a T Employ only four or less might be regarded as a negligible 
Seneti whi cee pureed by this levis ne ae guaranty fund, or covered by the methods of com- 
The passage presupposes the existence of a classification and cannot, in my 
view, support the argument that an arbitrary classification shall be sustained on. 
the ground that the Legislature in its wisdom covered the field where the pro- 
tection, in its view, was needed. Nor the observations of McKenna, J., in St. 
Louis, Iron Mountain and Southern Railway Company v. State of Arkansas, 
advance the case of the appellant. The learned Judge says at page 779 thus: 


“ We have recognised the impossibility of legislation being all comprehensive, and that there may 
be practical groupings of objects which will as a whole fairly present a class of itself, although there 
may be exceptions in which the evil aimed at is deemed not so flagrant. ” 


In that case the State Legislature made an exemption in favour of railways less 
than 100 miles in length from the operation of the statute forbidding railway 
companies, with yards or terminals in cities of the state to conduct switching 
operations across public crossings in cities of the first or second .class with a 
switching crew of less than one engineer, a fireman, a foreman, and three 
~ helpers. McKenna, J., sustained its constitutional validity holding that the 
classification was not arbitrary. The observations cited do not in any way 
detract from the well-established doctrine of classification, but only lay down 
that the validity of a classification must be judged not on abstract theories but 
on practical considerations. Where the Legislature prohibited the use of 
shoddy, new or old, even when sterilized, in the manufacture of comfortables 
for beds, the Supreme Court of America held in Weaver v. Palmer Brothers 
Co., that the prohibitién was not reasonable. It was held that constitutional 
guarantees may not be made to yield to mere convenience. Holmes, J., in his 
dissenting judgment observed at page 659 thus: 


364: 3- 70 Law, Ed. 654. 
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“ A classification is not to be panou arbitrary because it goes on practical grounds and 
attacks only those objects that exhi it or foster an evil on a large scale. It is not required to be 
mathematically precise and to embrace every case that theoretically is capable of doing the same 
harm ” 


Even this dissenting opinion says nothing more than that, in ascertaining the 
reasonableness of a classification, it shall be tested on practical grounds and 
not on theoretical considerations. In West Coast Hotel Company v. Parrish’, 
a state statute authorized the fixing of reasonable minimum wages for women 
and minors by State authority, but did not extend it to men. In that 
context, Hughes, C.J., observed at page 718 thus: 


“ This Court has frequently held that the legislative authority, activa’ vihig its proper field, is 
not bound to extend its regulation to all cases which it might possibly reach 


These observations assume a valid classification and on that basis state that a 
legislation is not bound to cover all which it might possibly reach. 


A neat summary of the American law on the subject is given in ‘‘The Con- 
stitution of the United States of America’’, prepared by the Legislative Refer- 
ence Service, Library of Congress (1952 Edn.) at page 1146 thus: 

“The Tesi Bee recognize degrees of harm ; a law which hits the evil where it is most 
felt will not be overthrown because there are other instances to which it might have been applied. 
The State may do what it can to prevent what is deemed an evil and stop short of thôse cases in‘Which 
the harm to the few concerned is thought less important than the harm to the public that would ensue 
if the rules laid down were made mathematically exact. Exceptions of specified classes will not render 
the law unconstitutional unless there is no fair reason for the law that would not equally require its 
extension to the excepted classes, ” 


These observations do not cut across the doctrine of classification, but only 
afford a practical basis to sustain it. The prevalence of an evil in one field 
loudly calling for urgent fnitigation may distinguish it from other field where 
the evil is incipient. So too, the deleterious effect of a law on 
the public, if it is extended to the excluded group, marks it off from 
the included group. Different combination of facts with otherwise apparently 
identical groups so accentuate the difference ds to sustain a classification. But 
if the argument of the learned counsel, namely, that the Legislature can in its 
discretion exclude some and include others from the operation of the Act in 
epite of their identical characteristics on the ground only of numbers be 
accepted, it will be destructive of the doctrine of equality itself. 


Therefore, the said and similar decisions do not justify classification on 
the basis of numbers or enable the Legislature to include the many in and exclude 
the few from the operation of law without there being an intelligible*differentia 
between them. Nor do they support the broad contention that a Legislature in 
its absolute discretion may exclude some instances of identical characteristics 
from an Act on alleged practical considerations. Even to exclude one arbit- 
rarily out of a class is to offend against Article 14 of the Constitution. 


Let us now apply the said principles to the facts of the present case. 
Assuming for a moment that the ratio between the accused in the context of 
confessions is 1000 in custody and 5 out of custody, how could that be con- 
eeivably an intelligible ground for classification? Agsuming again that the 
Legislature thought—such an exemption is unwarranted—that such cases would 
not arise at all and need not be provided for, could that be a reasonable assump- 
tion having regard to the historical background of section 27 of the Evidence 
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Agt and factual existence of such instances disclosed by decisions citted supra 
As I have already stated that such an exemption is an unwarranted flight into 
the realms of imagination in the teeth of expressed caution administered by. 
Das, C. J., in Shri Ram Krishna Dalmia’s case? and by Brewer, J., in Gulf, 
Colorado and Santa Fe Rly. Co. v. Ellis. 


Ee. (e): Nor I find any intelligible differentia in the caution alleged to 
be implied by accused being taken into custody. The argument is that 
under section 168 of the Code of Criminal Procedure 5 

* no police-officer or other person shall prevent, Dy aiy caution or otherwise, any person from 

ing in the course of any investigation under this chapter any statement which he may be dis- 
posed to make of his own free will,” 

‘and as an accused is allowed to make any statement he chooses 
without his being placed on guard by timely caution, no 
statement made by him is permitted to be proved; whereas by the accused 
being taken into custody, the argument proceeds, by the said act itself the 
accused gets sufficient warning that his statement may be used in evidence and 
that this difference affords a sufficient basis for the classification. I am not 
satisfied that taking into custody amounts to a statutory or implied caution. If 
that be the basis for the distinction, there is no justification that an accused 
once faken into custody but later released on bail should not be brought in 
within the meaning of section 27 of the Evidence Act. 


Re. (d): The fourth item of differentia furnishes an ironical commentary 
on the argument advanced. The contention is that an accused in custody 
needs protection in the matter of his confession and therefore a condition is 
imposed before the confession is made admissible. There is an obvious fallacy 
underlying this argument. The classification is madg between accused not in 
custody making a confession and accused in custody making a confession to a 
police-officer: the former is inadmissible and the latter is admissible subject 
to a condition. The point raised is why should there be this discrimination 
between these two categories of accused? It is no answer to this question to 
point out that in the case of an accused in custody a condition has been impos- 
ed on the admissibility of his confession. The condition imposed may be to 
some extent affording a guarantee for the truth of the statement, but it does 
not efface the clear distinction made between the same class of confessions. 
The vice lies not in the condition imposed, but in the distinction made between 
these two in the matter of admissibility of a confession. The distinction can be 
wiped out only when confessions made by all accused are made admissible 
subject to the protective condition imposed. 


Not only the alleged differentia are not intelligible or germane to the 
object sought to be achieved, the basis for the distinction is also extremely 
arbitrary, There is no acceptable reason why a confession made by an accused. 
in custody to a police-officer is to be admitted when that made by an accused 
not in custody has to be rejected. The condition imposed in the case of the 
former may, to some extent, soften the rigour of the rule, but it is irrelevant in 
considering the question of reasonableness of the classification, Rankin, J., in 
Durlay Namasudra v. Emperor®, in a strongly worded passage criticised the 
anomaly underlying section 27 thus at page 1045: 
bel, “fer at ah te in a case like the present where the confession was made to the police, if 


the man was at liberty at the time he was speaking, what he said should not be admitted in evidence 
even though something was discovered as a result of it. .........e0eeeee It cannot be admitted 
SSS ee ee ee 


-1. (1959) S.C.J. 147 : (1959) 1 An.W.R. (S.C.) 2. (1897) 165 U.S. 666. 
fi E 1 MLJ. (6.05 77 : (1959) S.G.R. 3- on LL.R. 59 Cal. 1040. 


Ito THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT), [1p61 


in evidence, be ‘ause the man was not in custody, which of course is thoroughly absurd. ‘Tjhere 

might be reason in saying that, if a man isin custody, what he may have said cannot be admitted ; 

Dut there can be none at all in saying that it is inadmissible in evidence against him because he is not 
cus y. » 

In the present case, the self-same paradox is sought to be supported as affording 

a reasonable basis for the classification. 


The only solution is for the Legislature to amend the section suitably and 
not for this Court to discover some imaginary ground and sustain the classifi- 
cation. I, therefore, hold that section 27 of the Evidence Act is void as viola- 
tive of Article 14 of the Constitution. 


Tf so, the question is whether there is any scope for interefcrence with the 
finding of the High Court. The High Court considered the entire evidence 
and found the following circumstances to have, been proved in the: case: 


(a) “ that in the evening of 18th June, 1958, there was an altercation between Sukkhdei and 
Deoman, accused, over the proposed transfer of property in Anandadih, in the presence of Shobh 
Nath (P.W. 5) and Mahesh (P.W. 7), and that in the course of this altercation Deoman slapped her 

threatened that he would smash her mouth ;” 


(b) “ that at about dawn on 19th June, 1958, the accused was seen by Khusai (P.W. 8) hurrying 
towards a tank, and shortly afterwards was seen by Mata Dihal (P.W. 11) actually bathing in that 
tank, before it was fully light” ; 


. D 
@ that the accused absconded immediately afterwards and was not to be found a 
Anandadih on 19th June, 1958” ; and 


(d) “ that on 21st June, 1958, the accused in the presence of the investigating officer (P.W. 14) 
Shobh Nath (P.W. 5) and Raj dur Singh (P.W. 6) stated that he could hand over the “ gandasa ” 
which he had thrown into a tank ; that he was then taken to that tank and in the presence of the same 
witnesses waded in and fetched the “ gandasa ” Exhibit 1 out of the water ; and that this gandasa 
was found by the Chemical Examiner and Serologist to be stained with human blood ” , 


The High Court held that the said circumstances are by no means sufficient to 
prove the guilt of the accused-appellant beyond reasonable doubt. On that 
finding, the High Court gave the benefit of doubt to the accused and xcquitted 
him of the offence. The finding is purely one of fact and there are no excep- 
tional circumstances in the case to disturb the same, 


In the result, the appeal fails and is dismissed. 


Hidayatullah, J—The facts of the case have been stated in full by Shah, 
J., in the judgment which he has delivered, and which I had the advantage of 
reading. I have also had the advantage of reading the judgment of Subba 
Rao, J. I respectfully agree generally with the conclusions and the reasons, 
therefor, of Shah, J. I wish, however, to make a few observations. 


Section 27 of the Indian Evidence Act is in the Chapter on admissions and 
forms part of a group of sections which are numbered 24 to 30. and these 
sections deal with confessions of persons accused of an offence. They have to 
be read with sections 46 and 161-164 of the Code of Criminal Procedure, 


Section 24 makes a confession irrelevant if the making of it appears to 
the Court to have been caused by inducement, threat or promise having refer- 
ence to the charge against the accused persons, from a person in authority and 
by which the accused person hopes that he would, gain some advantage or 
avoid gome evil of a temporal nature in reference to the proceedings against 
him. Section 25 makes a confession to a police officer inadmissible against a, 
person accused of any offence. Section 26 says that no confession made by 
a person whilst he is in the custody of a police-officer shall be proved «unless 
it be made in the immediate presence of a Magistrate. Section 27 then 
provides- 
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* “Provided that, when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence, in the custody of a police officer, so much of such infor- 
mation, whether it amounts to a confession or not, as relates distinctly to the fact therey discovered, 
may be proved. ” 


Section 161 of the Code of Criminal Procedure empowers a police-officer of 
stated rank to examine orally any person supposed to be acquainted with the 
facts and circumstances of the case. Such person is bound to answer all ques- 
tions 1elating to the case but not questions which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. The police- 
officer may make a written record of the statement. Section 163 of the Code 
then Jays down the rule that no police-officer or other person in authority shall 
offer or make, or cause to be offered or made, any inducement, threat or promise 
as is mentioned in the Indian Evidence Act, section 24, and further that no 
police-officer or other person shall prevent, by any caution or otherwise, any 
person from making in the course of any investigation any statement which 
he may be disposed to make of his own free will. Section 162 of the Code then 
makes statements reduced into writing inadmissible for any purpose except 
those indicated, but leaves the door open for the operation of section 27 of the 
Indian Evidence Act. Section 164 confers the power to record con- 
fessions, on Magistrates of stated rank during investigation or at any time 
afterwards before the commencement of the enquiry or trial. Such confes- 
sions are to be recorded after due caution to the person making the confession 
and only if there is reason to believe that they are voluntary. Section 46 of the 
Code provides that in making an arrest the police-officer or other person making 
the same shall actually touch or confine the body of the person to be arrested, 
unless there be a submission to the custody by word or action. 


When an offence is committed and investigation starts, the police have 
two objects in view. The first is the collection of information, and the second. 
fis the finding of the offender. In this process, the police question a number of 
persons, some of whom may be only witnesses and some who may later figure 
as the person or persons charged. While questioning such persons, the police 
may not caution them and the police must leave the persons free to make what- 
ever statements they wish to make. There are two checks at this stage. What 
the witnesses or the suspects say is not to be used at the irial, and a person 
cannot be compelled to answer a question, which answer may incriminate him. 
It is to be noticed that at that stage though the police may have suspicion 
against the offender, there is no difference between him and other witnesses, who 
are qustioned. Those who turn out to be witnesses and not accused are ex- 
pected to give evidence at the trial and their former statements are not evid- 
ence. In so far as those ultimately charged aro concerned, they cannot be 
witnesses, save exceptionally, and their statements are barred under section 162 
of the Code and their confessions, under section 24 of the Indian Evidence Act. 
Their confessions are only relevant and admissible, if they are recorded as laid. 
down in section 164 of the Code of Criminal Procedure after due eaution by the 
Magistrate and it is made clear that they are voluntary. These rules are based, 
upon the maxim: Nemo tenetur prodere seipsum (no one should be compelled, 
to incriminate himself). In an address to Police Constables on their duties 
Hawkins, J., (later, Lord Brampton) observed: í 


“ Neither Judge, Magistrate nor juryman, can interrogate an accused erson. , ; i 
him to answer to ihe questions tending to incriminate himself. Much less, len ought a Constatle to 
do so, whose duty as regards that person is simply to arrest and detain him in safe custody. ” 
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In English law, the statement of an accused person can be ‘tendered ‘in 
evidence, provided he has been cautioned and the exact words of the accused 
are deposed to. Says Lord Brampton: 


“ There is, however, no objection to a Constable listening toany mere voluntary statement 
which a prisoner desires to make, and repeating such statement in evidence, nor is there any objection 
to his repeating in evidence any conversation he may have heard between the prisoner and any other 
person. But he ought not, by anything he says or does, to invite or encourage an accused person to 
make any statement, without first cautioning him, that he is not bound to say anything tending to 
criminate himself, and that anything he says may be used against him. Per ps the best maxim 
with respect to an accused person is ‘ sep pour ears and eyes open, and your mouth shut”. See Sir Howard 
Vincent’s “ Police Code ” . 

In Ibrahim v. Emperor, Lord Sumner gave the history of rules of com- 
mon law relating to confessions, and pointed out that they were ‘‘as old as 
Lord Hale”. Lord Sumner observed that in Reg. v. Thomposn? and earlier in 
Rex v. Warrickshall,> it was ruled (to quote from the second case): 

“ A confession forced from the mind by the flattery of hope, or by the torture of fear, comes in 


so questionable a shape, when it is to be considered as the evidence of guilt, that no credit ought to 
be given to it. ” 


Lord Sumner added: 


“ Tt is not that the law presumes such statements to be untrue but from the danger of receiving 
such evidence Judges have thought it better to reject it for the due administration of justice + Reg v. 
Baldry‘. Accordingly when hope or fear were not in question, such statements were long regularly 
admitted as relevant, though with some reluctance, and subject to strong warnings as to their weight. ° 
Even so, in the judgment referred to by Lord Sumner, Parke, B. bewailed that 
the rule had been carried too far out of ‘‘too much tenderness towards prisoners 
in this matter”, and observed: 

“ I confess that I cannot look at the decisions without some shame, when I consider what objections 
have prevailed to prevent the reception of confessions in evidence. ... . . . © Justice and 
common sense have too frequently been sacrificed at the shrine of mercy.” 

Whatever the views of Parke B., Lord Sumner points out that ‘‘when Judges 
excluded such evidence, it was rather explained by their observations on the 
duties of policemen than justified by their reliance on rules of law. 


Lord Sumner has then traced the history of the law in subsequent years. 
In 1905, Channel, J., in Reg. v. Knight and Thayre® referred to the position 
of an accused in custody thus: 


“ When he has taken any one into custody .......+ he ought not to question the prisoner... s...» 
I am not aware of any distinct rule of evidence that, if such improper questions are asked, the answers 
to them are inadmissible, but there is clear authority for saying that the Judge at the trial may in 
his discretion refuse to allow the answers to be given in evidence.” 


Five years later, the same learned Judge in Rex v. Booth and Jones*, observed : 


“ The moment you have decided to charge him and practically got him into custody, then 
inasmuch as a Judge cannot ask a question or a Magistrate, it is ridiculous to suppose that a 
can. But there is no actual authority yet, that if a policeman does ask a question it is issible ; 
what happens is that the Judge says it is not advisable to press the matter.” 


It is to be noticed that Lord Sumner noted the difference of approach to the 
question by different Judges, and observed that: 

“ Logically these objections all go to the weight and not to the admissibility of the evidence. 
What a person having knowledge about the matter in issue says of it is itself relevant to the issue as 
evidence against him. That he made the statement under circumstances of hope, fear, interest or 
otherwise strictly goes only to its weight. . . .Even the rule which excludes evidence of statements 
made by a prisoner, when they are induced by hope in authority, is a rule of policy ” . 

The Judicial Committee did not express any opinion as to what the law should 
be. The state of English law in 1861 when these rules became a part ef the 
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Indian law in a statutory form was thus that the police could question any per- 
son including a suspect. The statements of persons who turned out to be 
mere witnesses were entirely inadmissible, they being supposed to say what 
they could, on oath, in Court. Statements of suspects after caution were 
admissible but not before the caution was administered or they were taken in 
custody; but confessions were, as a rule, excluded if they were induced by hope, 
fear, threat, ete, 

When the Indian law was enacted in 1861, it is common place that the 
statute was drafted in England. Two departures were made, and they were 
(1) that no statement made to a police officer by any person was provable at 
the trial which included the accused person, and (2) that no caution was to 
bé given to a person making a statement. 


. In so far as the accused was concerned, he was protected from his own 
folly in confessing to a charge both after and before his custody unless he res- 
pectively did so in the immediate presence of a Magistrate, or his confession 
was recorded by a Magistrate. In either event, the confession had to be 
voluntary and free from taint of threat, promise, fear, ete. The law was 
framed to protect a suspect against too much garrulity before he knew that he 
was in danger which sense would dawn on him when arrested and yet left the 
door épen to voluntary statements which might clear him if made but which 
might not be made if a caution was administered. Without the caution an 
‘innocent suspect is not in a position to know his danger, while a person arrested 
knows his position only too well. Without the caution, the line of distinction 
ceased, and the law very sensibly left out the statements altogether. 
Thus, before arrest all suspects, whether rightly suspected or wrongly, were 
on par. Neither the statements of the one nor of the other were provable, and 
there was no caution at all. i 


The English law then was taken as a model for accused in custody. Bec- 
tion 27 which is framed as an exception has rightly been held as an exception 
to sections 24-26 and not only to section 26. The words of the section were 
taken bodily from Lockhart’s case where it was said: 

“ But it should seem that so much of the confession”as relates strictly to”the fact discovered by 

it may be given in evidence, for the reason of rejecting extorted confessions is the apprehension that 
the prisoner may have been thereby induced to say what is false ; but the fact discovered shews that 
so much of the confession as immediately relates to it is true. ” 
That case followed immediately after Warrickshall’s case,2 and summarised 
the law laid down in the earlier case. The accused in that case had made a 
confession which was not receivable, as it was due to promise of favour. As 
a result of the confession, the goods stolen were found concealed in a mattress. 
It was contended that the evidence of the finding of the articles should ‘not be 
admitted. Nares, J. with Mr. Baron Eyre observed: 

“Tt is a mistaken notion, that the evidence of confessions and facts which have been obtained 
from prisoners by promises or threats, is to be rejected from a regard to public faith ; no such rule 
ever prevailed. The idea is novel in theory, “and would be as dangerous in practice as th repugnant 
tò the general principles of criminal law. nfessions are received in evidence, or rejected as inadmis- 
sible, under a consideration whether they are or are not intitled to credit. . . . .This principle 
respecting confessions has no application whatever as to the admission or rejection of facts, whether 
the knowledge of them be obtained in uence of an extorted confession, or whether it arises from 
any other source ; for a fact, if it exists at all, must exist invariably in the same manner, whether the 
confession from which it is derived be in other respects true or false, ” 


Another case is noted in the footnote in the English Report Series 


‘In February Session, 1784, Dorothy Mosey was tried....for shop lifting anda confession had 
been made by her and goods found in consequence of it, as the above case. Buller, J. (present 





1. (1785) 1 Leach. 386 ; 168 E.R. 295 and 2. (1783) 1 Leach. C.G. 263: 168 E.R. 234. 
footnote to (1783) 1 Leach. C.G. 263. 
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“A prisoner was tried before me (Buller, J.) where the evidence was just as it is here, I stopped 
all the witnesses when they came to the confession. The prisoner was acquitted. There were two 
learned Judges on the bench, who told me, that although what the prisoner said was not evidence, 
yet that any facts arising afterwards may be given in evidence, though they were done in consequence 
of the confession. This point, though it did not affect the prisoner at the bar, was stated to all the 
Judges ; and the line drawn was, that although confessions improperly obtained cannot be received 
im evidence, yet that the acts done afterwards may be given in evidence, though they were done in 
consequence of the confessions. ” 

Where, however, no fact was discovered, the statement was not held admiss- 


ible. See Rex v. Richard Grifin,'-and Rex v. Francis Jones? 


In Rex v. David Jenkins,’ the prisoner was convicted before Bayley, J. 
(present Park, J.) of stealing certain gowns and other articles. He was in~ 
duced by a promise from the prosecutor to confess his guilt, and after that 
confession, he carried the officer to a particular house, but the property waa 
not found. The evidence of the confession was not received; the evidence of 
his carrying the officer to the house as above-mentioned was. But Bayley, J. 
referred the point for consideration of the Judges. The Judges were of opi- 
nion that, 


“ the evidence was not admissible and the conviction was therefore wrong. The confession was 
excluded, being made under the influence of a promise it could not be relied upon, and the acts of 
the prisoner, under the same influence, not being confirmed by the finding of the property, were open 
to the same objection. The influence which might produce a groundless confession migh 
a groundless conduct, ” ` 


It would appear from this that section 27 of the Indian Evidence Act has 
been taken bodily from the English law. In both the laws there is greater solici- 
tude for a person who makes a statement at a stage when the danger in which 
he stands has not been brought home to him than for one who knows of the 
danger. In English law, the caution gives him the necessary warning, and 
in India the fact of his bejng in custody takes the place of caution which is not 
to be given. There is, thus, a clear distinction made between a person not accused 
of an offénce nor in the custody of a police officer and one who is, 


It remains to point out that in 1912 the Judges of the King’s Bench Divi- 
gion framed rules for the guidance of the police. These rules, though they had 
no force of law, laid down the procedure to be followed. At first, four rules 
were framed, but later, five more were added. They are reproduced in Hals- 
bury’s Laws of England (8rd Edition), Vol. 10, page 470, para. 865. These 
rules also clearly divide persons suspected of crime into those who are in police 
custody and those who are not. It is assumed that a person in the former 
category knows his danger while the person in the latter may ‘not. The law 
is tender towards the person who may not know of his danger, because in his 


case there is less chance of fairplay than in the case of one who has been 
warned. g ' 


It is to be noticed that in the Royal Commission on Police Powers and ` 
Procedure (1928-29) C.M.D. 3297, nothing is said to show that there is any-_ 
~ thing invidious in making statements leading to the discovery of a relevant 
fact admissible in evidence, when such statements are made by persons in cus- 
tody. The suggestions and recommendations of the Commission are only 
designed to protect questioning of persons not yet taken in custody or taken 


in custody on a minor charge and the use of statements obtained in those 
circumstances. ° 


The law has thus made a classification of accused persons into two: (1) 
those who have the danger brought home to them by detention on a charge; 


and (2) those who are yet free. In the former category are also those persons 
who surrender to the custody by words or action. The protection given to 
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these two classes is different. In the case of persons belonging to the first 
category the law has ruled that their statements are not admissible, and in the 
case of the second category, only that portion of the statement is admissible 
as is guaranteed by the discovery of a relevant fact unknown before the state- 
ment to the investigating authority. That statement may even be confessional 
an nature, as when the person in custody says: “I pushed him down such and 
buch mineshaft”’, and the body of the victim is found as a result, and it can 
r poma that his death was due to injuries received by a fall dowr the mine- 


a 


It is argued that there is denial of equal protection of the law, because if 
the statement were made before custody began, it would be inadmissible. Of 
course, the making of the statement as also the stage at 
which it is made, depends upon the person making it. The law is concerned in 
seeing fairplay, and this is achieved by insisting that an unguarded statement 
should not be receivable. The need for caution is there and this caution 
is very forcefully brought home to an accused, when he is accused of an offence 
and is in the custody of the police. There is thus a classification which is 
reasonable as well as intelligible, and it subserves a purpose recognised now for 
over two centuries. When such an old and time-worn rule is challenged by. 
modern notions, the bases of the rule must be found. When this is done, as I 
have attempted to do, there is no doubt left that the rule is for advancement 
of justice with protection both to a suspect not yet arrested and to am accused 
in custody. There is ample protection to an accused, because only that por- 
tion of the statement is made admissible against him which has resulted in the 
discovery of a material fact otherwise unknown to the police. I do not, there- 
fore, regard this as evidence of unequal treatment. 


Before leaving the subject, I may point out that the recommendation of 
the Royal Commission was: f 
“(xlviii) A rigid instruction should be issued to the Police that no questioning of a prisoner, or 
a ‘person in custody’ about any crime or offence with which he is, or may be ed, should be 
permitted. This does not exclude question to remove elementary and obvious ambiguities in volun- 
tary statements, under no.(7) of tip Jodee Rules but the prohibition should cover all persons who, 
although not in custody, have been charged and are out on bail while awaiting trial. ” 


This is a matter for the legislature to consider. 


In view of what I have said above and the reasons given by Shah, J., 
I agree that the appeal be allowed, as proposed by him. 

ORDER. 
By THs Cobar: 

In accordance with the opinion of the majority the appeal is allowed. 
Section 27 of the Indian Evidence Act and section 162, sub-section (2) of the 
Code of Criminal Procedure in so far as ‘‘that section relates to section 27 of 
the Indian Evidence Act’’, are intra vires and do not offend Article 14 of the 
Constitution. The order of the High Court acquitting the respondent is also 
get aside’and the order of the Court of Sessions convicting the accused | (res- 
pondent) under section 302 of the Indian Penal Code and sentencing him to 
death is restored. . 

Appeal allowed. 
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. SUPREME COURT OF INDIA. ‘ 
| (Civil Appellate Jurisdiction) 
Present:—P. B, QAJENDEAGADKAR AND K. N. Wanomoo, JJ. 3 
Sheodhyan Singh and others .. Appellants* 
v. 7 t 
Musammat Sanichara Kuer and others .. Respondents. 


Execution sale—Boundaries, area and khata number correctly given in final decree as well as sale certificate 
but number of the plot wrongly given as “ 160” instead of “ 1060 °—Is mere misdescription—Boundaries and 
area should prevail. 

The area, the khata number and the boundaries of one of the plots included in a sale were correctly 
set out in the final mortgage decree and the sale certificate but in writing the plot number one zero 
was missed and 1060 became 160. Also there was no plot bearing No. 160 in the khata number 
which however included No. 1060. In the circumstances, 

Held : This is a case of misdescription only and the identity of the property sold is well established , 
namely, that it is plot No. ro60. The matter may have been different if no boundaries had been 
given in the final decree for sale as well as in the sale certificate and only the plot number was men- 
tioned. The purchaser was entitled to plot No. 1060. 


Appeal from the Judgment and Decree dated the 10th October, 1955, of 
the Patna High Court, in Appeal from Original Decree No. 483 of 1947. 


L, K. Jha, Senior Advocate (P. K. Chatterjee, Advocate, with him), 
for Appellants. : 


A. V. Viswanatha Sastri, Senior Advocate (R. C. Prasad, Advocate, with 
him), for Respondents Nos. 1-7: 


The Judgment of the Court was delivered by 


Wanchoo, J—This is an appeal on a certificate granted by the Patna 
High Court. The respondents brought a suit with respect to ten plots of 
land and claimed a declaration that the property belonged to them and pray- 
ed for possession of the plots by ejectment of the defendants-appellants and 
for mesne profits. Besides the appellants, there was another set of defend- 
ants to the suit from whom the respondents purchased the property. The 
respondents’ case was that the appellants had taken a loan from the other 
defendants on a mortgage bond on the basis of which those defendants insti- 
tuted a suit in 1932. This suit was decreed against the appellants and there- 
after the other defendants got the mortgaged property sold by auction in 
execution and purchased it themselves in 1936. Thereafter the other: defen- 
dants entered into possession of the property, delivery of which was made to 
them by Court. The other defendants remained in possession of the pro 
perty till they sold it to the respondents in 1948. Thereafter the respondents 
came into possession of the property. The appellants however began 
to create trouble from 1942. After the sale to the respondents, the appel- 
lants created further trouble which led to proceedings in a criminal Court 
under section 144 of the Code of Criminal Procedure and the appel- 
lants were forbidden from going to the property in dispute. Later on, the 
appellants were bound down under section 107 of the Code of Criminal Pro- 
cedure to keep the peace. In 1945 there was a murder in connection with 
this property on account of which some of the appellants were tried by the 
Court of session but were acquitted. There were further troubles over the crop 
of these plots in 1945. Eventually after their acquittal by the Court of ses- 
sion, the appellants took possession of the property by forcibly dispossessing 


* G.A, No. 497 of 1957, 4th May, 1961, 
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the respondents. Consequently the respondents filed the suit out of which 
this appeal has arisen in July, 1946. 


The suit was resisted by the defendants on a large number of grounds with 
whieh we are however not concerned now. The only points urged before us 
by learned counsel for the appellants is with respect to three plots 
out of the ten which were the subject-matter of the suit. The trial Court 
‘accepted the case put forward on behalf of the respondents and decreed the 
suit for possession and ordered that mesne profits would be determined sub- 
requently. There was then an appeal by the present appellants to 


We have already pointed out that the learned counsel for the appellants 
has confined his arguments before us with respect only to three plots, 
namely, 1060, 427 and 1128, out of the ten plots which were in dispute in the 
Courts below. His contention is that in any case the Courts below were 
wrong in granting possession to the respondents with respect to these three 


plots. We propose therefore to deal with the contentions raised in respect of 
these ¢hree plots only. 


Re, Plot No. 1060.—The contention on behalf of the appellants with 
respect to this plot is that it was neither included in 
the final decree for sale in favour of the respondents’ pre- 
decessors-in-interest nor in the sale certificate. Therefore, it was 
not open to the Courts below to grant a decree in favour of the respon- 
dents with respect to this plot. The final decræ contains ten plots. It 
gives the Tauzi Number, the Khasra Number, the Thana Number, the Survey 
Number, the area and the boundaries of each plot. Among the ten 
plots mentioned in the final decree, there is a plot No. 160, but no plot bear- 
ing No. 1060. In the sale certificate also the same ten plots are mentioned. 
The sale certificate contains the khata number, the plot number, the area and 
the boundaries of each plot. There also we find No. 160 but no No. 1060. The 
High Court has held that No. 160 in the final decree and in the sale certificate 
is a mistake for 1060. It has further held that this is a case of misdescrip- 
tion and not a case of disputed identity, for in this case the identity of the 
plot included in the final decree and sold through the sale certificate is not un- 
certain. It has pointed out that the khata number, the area and the boundaries 
‘that are given in the final decree and in the sale certificate correspond with the 
khata numbér, the area and the boundaries of plot No. 1060. It has also 
pointed out that in the writ of delivery of possession to the respondents’ pre- 
decessors as well as in the sale deed in favour of the respondents the 

` correct plot (namely, 1060) has been mentioned. Further the High Court 
has also pointed out that there is no plot bearing No. 160 in khata No. 97. 
Therefore, as the khata number, the area and the boundaries given in the 
final decree and in the sale certificate tally with No. 1060, the identity is 
clearly established and there has only been a misdescription of the plot in the 
final decree as well as in the sale certificate by the omission of one zero from 
the plot number. 

: In this connection, learned counsel for the appellants relies on Rambhadra 
. Naidu v. Kadiriyasami Naicker! In that case it was held that ‘certificates 
of sale are documents of title which ought not to be lightly regarded or loosely 
construed.” It was further held that 
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“ where upon a sale under a mortgage decree the purchaser has been given a sale certifieate 
which plainly includes certain property and has been put into possession, it is not open to the Court 
in a subsequent suit by the mortgagor’s representative to hold by reference back to the mortgage 
deed. that the property in question was not sold under the decree.” 


The facts however in that case were very different from the facts in the pre- 
sent case. There what had happened was that mortgage included the panna 
lands which belonged to the mortgagor and which were in his enjoyment. 
But at the date of the mortgage certain pannai lands were not in the enjoy- 
ment of the mortgagor. When however the sale proceedings were taken in 
execution the person who was in possession at the date of the mortgage of 
some of the pannai lands was dead and in the final decree as well as in the 
execution proceedings all pannai lands belonging to the mortgagor and in his 
enjoyment were ordered to be sold. The mortgagor objected that some of 
the pannai lands were outside the mortgage and were not liable to sale. This 
objection was disallowed and all the pannai lands were sold and were included 
in the sale certificate and possession thereof was delivered to the purchasers. 
In these circumstances the Privy Council held that it was not possible to go 
back to the mortgage deed to find out what had been sold. It was also held 
that no suit could lie in the circumstances in view of section 47 of, the Code 
of Civil Procedure. 


In the present appeal, the learned counsel for the respondents does not 
ask us to go beyond the sale certificate and the final decree for sale; his con- 
tention is that there is a mere misdescription of the plot number in the two 
documents and that the identity of the plot sold is clear from the circumstances 
which we have already set out above. He relies on Thakur Barmha v. Jiban 
Ram Marwari In that case what had happened was that the judgment- 
debtor owned a mahal is which ten annas share was mortgaged while the 
remainder was free from encumbrances. A creditor of his attached and put 
up for sale six annas share out of the mortgaged share. The property attached 
was sold. When the auction purchasers applied for the sale certificate they 
alleged that a mistake had been made in the schedule of the property to be sold 
in that the word ‘‘not’’ had been omitted from the description of the six annas 
share and that property should have been described as being six annas nob 
mortgaged. This prayer of theirs was allowed by the executing Court and the - 
appeal tò the High Court failed. On appeal to the Privy Council, it was held 
that in a judicial sale only the property attached can be sold and that property 
is conclusively described in and by the schedule to which the attachment 
refers, namely, the six annas share subject to an existing mortgage. The 
Privy Council therefore allowed the appeal and observed that a case of mis- 
description could be treated as a ‘mere irregularity; but the case before them 
was a case of identity and not of misdescription. It was pointed out that a 
property fully identified in the schedule may be in some respects misdescribed, 
which would be a different case.” Thus the effect of this decision is that where 
there is no doubt as to the identity and there is only misdescription that could 
be treated as a mere irregularity. Another case on which reliance hag been 
placed on behalf of the respondents is Gossain Das Kundu v. Mrittunjoy 
Agnan Sardar.2 It that case’ the land sold was described by boundaries and 
area; but the area seems to have been incorrect. It.was held to be a case of 
misdescription of the area and the boundaries were held to prevail. 


We are of opinion that the present case is analogous to a case of misdes- 
cription. As already pointed out the area, the khata number and the bqunda- 
ries all refer to plot No. 1060 and what has happened is that in writing the 
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plgt number, one zero has been missed and 1060 has become 160. It is also 
important to remember that there is no plot bearing No. 160 in khata No. 97. 
In these circumstances we are of opinion that the High Court was right in 
holding that this is a case of misdescription only and that the identity of the 
property sold is well established, namely, that it is plot No. 1060. The matter 
may have been different if no boundaries had been given in the final decree for 
sale as well as in the sale certificate and only the plot number was mentioned. 
But where we have both the boundaries and the plot number and the cireum- 
stances are as in this case, the mistake in the plot number must be treated as 
a mere misdescription which does not affect the identity of the property sold. 
The contention of the appellants therefore with respect to this plot must fail. 


Re. Plot No. 427.—This plot was originally mortgaged with two other 
plots in 1920 with the other defendants for Rs. 400. Later, the mortgagor 
usufructuarily mortgaged this plot with a number of others with Ramzan Mian, 
and another in 1927 for Rs. 2,500. This mortgage deed does not show that 
any money was left with the mortgagees to redeem the plots mortgaged with 
the other defendants. But it appears that soon after the mortgage in favour 
of Ramzan Main, the mortgage in favour of the other defendants was redeem- 
ed by, payment of the mortgage amount due to them through Nizam-ud-din and 
Shams-ud-din. It is said that this payment was made on behalf of Ramzan 
Mian and therefore Ramzan Mian and another were subrogated in place of the 
other defendants so far as this plot was concerned. Further it is urged that 
Ramzan Mian and another were not made parties to the suit of 1932 and that 
there is nothing to show that when the suit was brought for sale of the ten 
plots ‘mm 1932, the mortgage made in favour of Ramzan Mian and another in 
1927 had been redeemed and therefore the purchasers in the execution pro- 
ceedings in that suit could only get the property subject to the mortgage of 
Ramzan Mian and another and could not dispossess the appellants, if they 
were in possession through mortgagees Ramzan Mian and another. In reply, 
the learned counsel for the respondents contends that so far as the appellants 
are concerned, their right and title in this plot have completely gone and it is 
not for the appellants to claim any right of subrogation in respect of the 
mortgage which was redeemed by Ramzan Mian and another. Further it is 
urged that there is nothing to show on this record that in 1932 when the suit 
was brought the mortgage of Ramzan Mian and another was subsisting and 
that the appellants were in possession on behalf of Ramzan Mian and another. 
Therefore the appellants could not put forward any claim for possession of 
plot No. 427 and if Ramzan Mian and another had any claim they can look 
after their own interest, even if they were ‘not made parties to the suit of 19382. 
The result would be. that their rights in their mortgage would be subsisting- 
and they can enforce them, if they can under the law, against the respondents; 
but the appellants cannot put forward their claim to defeat the respondents’, 
case, 


We are of opinion that there is no force in these contentions raised on 
behalf of the appellants. In the first place, it is difficult to understand how the 
appellants can raise the question of subrogation on behalf of Ramzan Mian and 
another. In the second place, Ramzan Mian and another could only be subro- 
gated to the rights of the mortgagees of 1920 whose mortgage they had re- 
deemed if there was an agreement in their mortgage that they would be so 
subrogated. We might have inferred such agreement if any money had been 
left with Ramzan Mian and another to redeem the earlier mortgage; but the 
mortgage deed of 1927 in their favour says nothing about the earlier mortgage 
at all. In these circumstances there can be no question of subrogation even 
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if it was open to the appellants to raise that point before us on behalf of 
Ramzan Mian and another. 


As to the contention that Ramzan Mian and another were not made parties 
to the mortgage suit and therefore their rights are not affected and if the 
appellants held the land from Ramzan Mian and another they would still be 
entitled to possession and could not be dispossessed, it is enough to 
say that this argument could be raised if it were established that the mortgage 
of 1927 was still subsisting when the suit was bought in 1932. On that point 
however there is no evidence and we do not know whether the mortgage of 
Ramzan Mian and another was subsisting in 1932. Further the finding of the 
High Court is that whatever evidence is on the record shows that at any 
rate in 1935 the appellants were in possession of Plot No. 427. In these cireum- 
stances we cannot hold positively that the mortgage of Ramzan Mian 
nd another was subsisting in 1982 when the suit was brought and that the 
appellants were in possession of this plot on behalf of Ramzan Mian 
and another. The appellants therefore cannot resist the claim of the respon- 
dents for possession on the ground that they are holding this plot on behalf of 
Ramzan Mian and another without any proof of this on the.record. The appel- 
lants’ contention therefore with respect to plot No. 427 must also fail. 


Re. Plot No. 1128.—The case of the appellants with respect to this płot is’ 
similar to the case with reference to plot 427. In the circumstances the appel- 
lants’ contention with respect to this plot must also fail. As no other point 
was urged before us, the whole appeal fails. 


We therefore dismiss the appeal with costs. 
Appeal dismissed. 


SUPREME COURT OF INDIA. 
(Original Jurisdiction). 
Present :—B. P. Smnma, Chief Justice, S. K. Das, A. K. Sankar, N. RAJA- 
GOPALA. AYYANGAR AND J. R. MUDHOLKAR, JJ. 


Ranchhoddas Atmaram .. Petitioners* 
v. . 

The Union of India and others .. Respondents. 

Hamad Sultan .. Intervener. 

AND a 

T, K. Gupta .. Appellantt 
v. 

The State of Bombay (now Maharashtra) and others .. Respondents. 


Sea Customs Act (VEIT of 1878), section 167 (8)—Construction—Maximum penalty which can be imposed 
—If limited to Rs. 1,000. i 

Under Item (8) in section 167 of the Sea Customs Act a penalty in excess of Rs. 1,000 can be ~ 
imposed. It is a purely affirmative provision laying down two alternative penalties to-choose from 
with a maximum for each (not exceeding three times the value of tht goods or not exceeding one 
thousand rupees. 

(Petition under Article 32 of the Constitution of India for enforcement 

of Fundamental Rights) and . 





* Petition No. goo of 1960. grd February, 1961 
tCrl. A. No. 107 of 1958. a; 
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7° Criminal Appeal by Special Leave from the Judgment and Order dated 
the 5th April, 1957, of the Bombay High Court in Criminal Revision Applica- 
tion No. 1100 of 1956. 


Porus A, Mehta and 8. J. Sorabjee, Advocates and 8. N. Andley, J. B. 
Dadachann, Rameshwar Nath and P. L. Vohra, Advocates of M/s. Aaynder 
Narain & Co., for Petitioners. 


C. K. Daphiary, Solicitor-General of India (H. R. Khanna, Y. S. Parmar 
and D. Gupta, Advocates, with him), for Respondents (In Petition No. 300 
‘of 1960). ; 


Porus A. Mehta and 8. J. Sorabjee, Advocates and J. R. Gagrat and 
G. Gopalakrishnan, Advocates of M/s. Gagrat & Co., for Intervener. 


N. C. Chatterjee, Senior Advocate (R. L. Aggarwal, Advocate, with him), 
for Appellant. (In Criminal Appeal No. 107 of 1958). 

H. R. Khanna and R. H. Dhebar, Advocates, for Respondents (In Criminal 
Appeal No. 107 o 1958). 

The Judgment of the Court was delivered by ae 

* Sarkar, 'J.—These two matters have been heard together as they raise @ 
common question. One of these matters is a petition under Article 82 of the 
Constitution and the other, an appeal from a judgment of the High Court at 


Bombay. 

The petitioner and the appellant were found by the Customs authorities, 
in proceedings under the Sea Customs Act, 1878, to have imported goods ın 
breach of section 19 of that Act. The petitioner had without authority ımport- 
ed gold of the value of Rs. 25,000 and the appellant, steel pipes of the value of 
Rs. 1,28,182. The, Customs authorities by independent orders, imposed a 
penalty of Rs. 5,000 on the petitioner and of Rs. 25,630 on the appellant for 
these offences, under item 8 of the schedule to section 167 of the Act. The 
Customs authorities further confiscated the petitioner’s gold under the same 
provision. There was no order of confiscation of the steel pipes for reasons to 
which it is unnecessary to refer. 


The appeal is against an order the result of which was to direct realisa- 
tion of the penalty imposed on the appellant, by execution of a distress war- 
rant. The petition challenges the validity of the order imposing the pecuniary 
penalty. Neither the petitioner nor the appellant, however, questions the deci- 
sions of the Customs authorities that they had been guilty of breach of section 
19 or that penalties could be imposed on them under item 8 in section 167. The 
petitioner does not, further, challenge the order confiscating the gold. 


The only contention of the petitioner and the appellant is that the orders 
of the Customs authorities are imvalid as they impose penalties in excess of 
Rs. 1,000. They contend that the maximum penalty that can be imposed under 
item 8 ift section 167 is Rs. 1,000. This contention is based on two grounds. 
First it is said that, it has been so held by this Court. Then it is said that, in 
any case, on a proper .construction item 8 in section 167 does not permit the 
imposition of a penalty in excess of Rs. 1,000. 


First, as to the decisions of this Court, we were referred to three. The 
earliest is Maqbool Hussain v. The State of Bombay! That was a case in which 
the question was whether a person on whom a penalty of confiscation of goods 
had been imposed under item 8 in section 167, could later be prosecuted on the 





1. (1953) k MLL.J. 11g : (1953) S.G.J. 456 : 1953 S.G.R. 7930. 
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same facts for an offence under section 28 of the Foreign Exchange Regulatiog 
Act, 1947, in view of the provisions of Article 20 (2) of the Constitution 
against, what has been called, double jeopardy. It was held that Article 20 (2) 
was no bar to the prosecution under the Foreign Exchange Regulation Act, for, 
the authority under the Sea Customs Act imposing the penalty under item 8 
in section 167 was not a judicial tribunal and the proceeding resulting in the 
imposition of the penalty of confiscation was, therefore, not a prosecution. No 
question arose in that case as to the maximum penalty that could be imposed 
under item 8 in section 167. While discussing whether a Customs authority 
exercising the power to order confiscation and levy a penalty under section 167 
formed a judicial Tribunal, this Court observed at page 742, i 

“ Even though the customs officers are invested with the power of adjudging confiscation, increased 
rates of duty or penalty the highest penalty which can be cted is Rs. 1,000 ”. 

It is quite obvious that this observation was made in a different context 
and was not intended to decide that the provision did not permit the imposition 
of a higher penalty, as to which no question had then arisen. It is clear that if 
the highest penalty which the Customs officers had the power to impose was in 
excess of Rs. 1,000 but subject to another limit, it would not have followed that 
they were judicial Tribunals. The judgment of this Court was not based on the 
amount of the maximum penalty which the Customs authorities could impose. 
It seems rather to have been assumed that the maximum penalty was Rs. 1,000 
for the question about maximum penalty was neither argued, nor discussed in 
the judgment at all. 


The second case is Babulal Amthalal Mehta v. The Collector of Customs. 
The only question that arose there was whether section 178-A of the Sea Cus- 
toms Act, which placed on, the person from whose possession any goods men- 
tioned in the section and reasonably believed to have been smuggled were seiz- 
ed, the burden of proving that they were not so, was void as offending Article 
14 of the Constitution. In discussing the scheme of the Act, it was observed 
in connection with item 8 in section 167 that 

“This Court has held that the minimum is the alternative: See Magbool Hussain v. The State 

of Bombay? ”. 
Here again, it is clear that the Court was not deciding the question that has 
now arisen before us. It only made a pasing reference to the observation in 
Magbool Hussain’s case.2 It was not necessary for the decision of Babulal’s 
case? to have pronounced on the correctness of the observation in Maqbool Hus- 
eain’s case,* and no such pronouncement was clearly intended. Nor was it 
necessary in Babulal’s case,’ to express any view as to the maximymh penalty 
that could be imposed under item 8 in section 167. 


The last case referred to is F. N. Roy v. The Collector of Customs, Cal- 
cutta. That was a case where an order had been made under item 8 in 
section 167 confiscating certain goods imported without authority and imposing 
a penalty of Rs. 1,000 in respect of that import. The importer filed a petition 
in this Court under Article 32 of the Constitution challenging the validity of 
the penalties levied. The main part of the argument of the learned counsel 
for the petitioner was based on the Imports and Exports (Control) Act, 1947, 
and raised questions which do not concern us in the présent cases. It appears 
however that it was also contended that item 8 in section 167 offended Article 
14 of the Constitution, a point which again does not arise in the cases in hand. 
That contention was dealt with in the followmg words at page 1158, . 





1. (1957) M.L.J. (Grl.) 765 : (1957) S-C.J. (1953) S.C R. 730. 
828 : 1957 S.C.R. 1110, 1116. 3. (1957) M.L.J. (Grl.) 684: (1957) S.C.J. 
2. (1953) 5.C.J. 456: (1953) 2 M.L.J. 113: 734: 1957 S.G.R. 1151. 
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° _“ Another similar argument was that section 167, item 8 of the Sea Customs Act itself offended 


fine is really a quasi-judicial act and the test of the quantum of it is in the ity of the offence. The 
object of the Act is to prevent unauthorised importation of goods and the discretion has to be exercised 
with that object in view.” 


It will be observed that the fine imposed was Rs. 1,000. It was not there- 
fore a case in which any question could arise as to whether a penalty in excess 
of Rs. 1,000 could be imposed and in fact no such question arose. The ques- 
tion that arose was, whether the section offended Article 14, so that, no penalty 
could be imposed under it at all. It was in this connection that it was observed 
that item 8 in section 167 did not leave it to the uncontrolled discretion of the 
Customs authorities to decide the amount of the penalty, because it had imposed 
a limit on that amount. It is true that the limit was there mentioned as Rs. 
1,000. But it it clear that the reasoning would have held equally if it had been 
said that the limit imposed was either three times the value of the goods 
or Rs. 1,000. The point that was sought to be made in the judgment was that 
there was a limit and that, that was a reason for saying that the discretion given 
Was anot uncontrolled and, therefore, there was no violation of Article 14. 
For this purpose, it made no difference what the limit was. 


Some of the High Courts have thought that this Court had decided in 
these cases that the maximum penalty permissible under the provision is 
Rs. 1,000. The fact is that the question was never required to be decided 
in any of these cases and could not, therefore, have been, or be treated as, 
decided by this Court. In Leo Roy Frey v. The* Superintendent, District 
Jail, ‘Amritsar,’ this Court observed that, 

“ No question has been raised as to the maximum amount of penalty that can be imposed under 

section 167 (8) and we are not called upon to express any opinion on that point.” 
This would show that this Court had taken notice of the fact that the High 
Courts were interpreting the judgment in F. N. Roy’s case? and the other 
cases in a manner which was not intended and desired to strike a note of 
warning against the misconception. None of these cases is authority for the 
proposition that the maximum penalty which can be imposed under item 8 in 
section 167, is Rs. 1,000. The argument that this Court has already held 
that the maximum penalty that can be awarded under it is Rs. 1,000 must 
therefore fail. “a 

We row come to the construction of the provision, the relevant portion 
of which is in these terms: 

Section 167.—The offences mentioned in the first column of the following schedule shall be puni- 
shable to the extent mentioned in the third column of the same with reference to such offences 


respectively : 











Sections of this 
Offences Act to which Penalties 
offence has 
° reference 
8. If any goods, the impoftation or Such goods shall be liable to confisca- 
exportation of which is for the tion ; and any person concerned 
time being prohibited or restricted in any such offence shall be liable 
by or under Chapter IV of this to a penalty not exceeding three 
Act, be imported into or exported times the value of the goods, or not 
‘from India contrary to such prohi- exceeding one thousand rupees. 


bition or restriction. 


5 M.L.J. (Crl.) 289: . (1957) 2 M.L.J. (Crl.) 684; S.G.J. 
S.C]. oe 1958 Jon Baa, Bay. Coe) (1957) SOR. TI51, a oer 1134 
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The words which are material to this case are, ` 


_ ‘Any person concerned in any such offence shall be liable to a pentaly not exceeding three 
times the value of the goods or not exceeding one thousand rupees.” 

The question is whether, in imposing a penalty, the conditions laid down in 
both the alternative clauses joined by the word ‘tor’? have to be fulfilled or 
the condition in any one of them only? 


iit is clear that if the words form an affirmative sentence, then the condi- 
tion of one of the clauses only need be fulfilled. In such a case ‘‘or’’ really 
means ‘‘either’’ ‘‘or’’. In the Shorter Oxford Dictionary one of the mean- 
fngs of the word ‘‘or’’ is gives as ‘A particle co-ordinating two (or more) 
words, phrases or clauses between which there is an alternative’’. 
Tt is also there stated, ‘‘The alternative expressed by ‘‘or’’ is emphasised by 
prefixing the first member or adding after the last, the associated adverb Hither.” 
So, even without ‘‘either’’, “or” alone creates an alternative. If. therefore, 
the sentence before us is an affirmative one, then we get two alternatives, any 
one of which may be chosen without the other being considered at all. In 
such a case it must be held that a penalty exceeding Rs. 1,000 can be imposed. 


, If, however, the sentence is a negative one then the position becomes 
different. The word ‘‘or’’ between the two clauses would then spread the 
negative influence over the clause following it. This rule of grammar is not 
in dispute. In such a case the conditions of both the clauses must be ful- 


filled and the result would be that the penalty that can be imposed can never 
exceed Ra. 1,000. 


The question then really comes to this: Ts the sentence before us a nega- 
tive or an affirmative one? It seems to us that the sentence is an affirmative 
sentence. The substance of the sentence is that a certain person shall be Tia- 
ble to a penaltv. That is a positive concept. The sentence is therefore not 
negative in its import. 


The learned counsel for the netitioner and the appellant said that the 
sentence began with a negative, namely. the words ‘‘not exceeding’’ and there- 
fore it is a negative sentence and the word ‘‘or’’ oceurring later in the sen- 
tence must spread the negative influence over that part of the sentence which 
follows it. This contention is clearly fallacious. The word ,‘not’’ refers only 
to the word ‘‘exceeding’’ following it and the two together constitute a quali- 
fying clause limiting the amount of the penalty that can be imposed. There 
is no negative sense to spread over and influence the rest of the sentence. If 
the learned counsel were right, the words ‘‘not exceeding’ would not have 
been repeated after the word ‘‘or’’? for the word ‘‘or’’ would have carried 
the negative influence forward and another negative would not have been 
necessary. The acceptance of learned counsel’s argument that ‘‘or’’ carried 
any negative influence forward, would make nonsense of the sentence. 


Tt seems to us that the learned counsel really wants us to read the section 
as if the words were, ‘‘shall not be liable to a penalty exceeding three times 
the value of the goods, or exceeding one thousand rupees”. So read the sen- 
tence would be a negative one and the word ‘‘or’’ would carry the negative 
influence forward. To do that would, however, be retenacting and not inter- 
preting. It is clear that each time the expression ‘‘not exceeding’ is used, 
it qualifies the extent of the punishment that is stated after it. That expres- 
sion is really equivalent to the words ‘‘up to” and can be easily substituted 
by them without affecting the sentence in any way. There is really no nega- 
tive in the sentence and what we have, is a purely affirmative provision lay- 
ing down two alternative penalties to choose from, with a maximum for 
each, ; 
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, The distinction between affirmative and negative sentences may be illus- 
trated by the case of The Metropolitan Board of Works v. Steed.1 The 
provision there considered was, 


“ No existing road, being of less width than forty feet shall be........ formed........ as a street 
for the purposes of carriage traffic, unless such road be widened to the full width of forty fect........ 
or for the purposes of foot traffic only, unless such road........---- be widened to the full width 


of twenty feet or unless such streets respectively shall be open at both ends.” 


Tt was held that both the conditions had to be fulfilled and the street had to 
be of the prescribed width and also open at both ends. One of the 
reasons given for this view was that the sentence was & 
negative one and the word ‘‘or’’ (being the one italicised bv us) in it carried 
forward the negative influence and made it necessary to fulfill both the con- 
ditions. It was said at pages 447-48, 


“We might have referred to authorities by good writers.s shewing that where the word “or” 
is preceded bv a negative or prohibitorv provision, it frequentlv has a different sense from that which 
it has when it is nreceded bv an affirmative provision. For instance, suppose an order that “ you 
mnst have your house either drained or ventilated.” The word “or ” woud be clearly used in the 
alternative. Sunnose again, the order was that “ vou must have vour house drained or ventilated ”, 
that ennvevs the idea to mv mind that you must have vour house cither drained or ventilated. But 
sunmoeing the order were that “vou must not have vour house undrained or unventilated ”. The 
second negative words are coupled bv the word “ or’. and the negative in the preceding sentence 
Sie toh: In section 98 there is a negative preceding a sentence ; “no existing road” shall 

formed ”. 


It is obvious that the sentence before us contains no negative or prohibi- 
tory provision. It only contains a positive provision empowering one of the 
two alternative penalties laid down to be imposed. The fact that the penal- 
ties are directed not to exceed a certain limit does not change the sentence 
from affirmative to negative; the sentence remains permissive and does not be- 
come prohibitory. It follows that any of the alternative penalties provided may 
be imposed though the amount of it exceeds the amount of the maximum in 
the other alternative. A consideration of the object of the Act also supports 
that view. The Act is vital for the country’s economie stability. It is in- 
tended to prevent smuggling in goods and such goods as may be of large 
value. A small fine of Rs. 1,000 would often be quite inadequate to serve 
these objects. It would be in consonance with such objects if power is given 


to the authorities concerned to impose a higher penalty when the occasion 
requires it. 


The learned counsel for the petitioner and the appellant then 
referred us to Websters New International Dictionary (2nd Edition) where one 
of the meanings of the word “‘nor’’ has been given as ‘‘or not”. The learned 
counsel say that the word ‘‘or’’ and the word ‘‘not’’ following it have to be 
read together and on the authority of Webster. ask us to substitute for them 
the word ‘‘nor’’ in order to get at the intention of the Legislature. But 
we do not have here the word ‘‘nor’’. Nor are we able to find anything in 
Webster: Dictionary authorising the substitution of ‘‘nor’’ in all places for the 
worde ‘‘6r not”. We are clear that here no ‘‘or not’’ occurs which can be 
substituted by ‘‘nor’’ without doing violence to the sentence. The word ‘‘not’’, 
following the word ‘‘or’’, is really joined to and qualifies the word ‘‘exceeding’’ 
which comes after it and cannot be joined to the preceding word ‘‘or’’.at all. 
To read the words ‘‘or not’’ as joined to each other, and to substitute them by 
tnor” would be to change the structure of the whole sentence and, therefore, 
its meaning. An interpretation which so radically alters the meaning of the 
clause, cannot be accepted. 





q- (7881-82) L.R. 8 Q.B.D. 445. 
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These were the main arguments advanced by the learned counsel for the 
petitioner and the appellant. There remain, however, certain other points raised 
by them to deal with. It was said that the fact that two alternative penalties 
had been provided would indicate that one of them was the maximum. It is 
somewhat difficult to comprehend this argument. By itself it does not show 
that the maximum penalty would be Rs. 1,000 and that is what the learned 
counsel want us to hold. We have earlier held that either of the two penalties 
provided may be chosen by the authorities concerned as they consider fit. 
Suppose three times the value of the goods with which the offence is concerned, 
exceeds Rs. 1,000. Then that would be the larger of the two penalties that can 
be awarded in that case and the present argument does not establish that this 
larger penalty cannot be imposed. Which is the maximum in a particular case, 
would depend on the value of the goods. Further, there seems to us to be good 
reason why two alternative penalties were provided. Where the value of the 
goods is very large, it may be that a penalty of Rs. 1,000 would be too inadequate 
a punishment. Again, it may be that three times the value of the goods may 
be much smaller than Rs. 1,000. It may conceivably be necessary in such a 
case by reason, for example, of the person concerned having on earlier occasions 
committed the same offence or having shown a determined state of mind to 
commit ihe offence, to inflict a penalty higher than three times that yalue. 
Then it may also happen that the value of the thing concerned may, in conceiva- 
ble circumstances, not be properly ascertainable. In such a case the alternative 
penalty up to Rs. 1,000 has to be adopted if any penalty at all is to be awarded. 


The learned counsel then said that if both the alternatives were available 
to the authorities concerned to choose from, then the provision would give 
them a very arbitrary discretion which, whether it offended Artice 14 or not, there 
is no reason to think was intended by the Legislature. We do not think that 
this argument is of force. Hach of the alternative penalties provided, has a 
limit attached to it. Therefore the discretion is neither unlimited nor arbitrary. 
It, may be that three times the value may amount to an enormous sum but that 
will be so only when the value of the goods with which the offence is concerned, 
is high. If goods of high value are the subject-matter of the offence, then there 
is no reason for saying that the provision for imposing a penalty of three times 
that value, is not intended by the Legislature. 


Another argument advanced on behalf of the petitioner and the appellant 
was that no other item in section 167 provided for a penalty in money, as 
distinguished from confiscation, in excess of Rs. 1,000 and this indicated the in- 
tention of the Legislature not to impose a higher penalty. It was therefore said 
that item 8 should be construed in accordance with this intention as not enabling 
the imposition of a pecuniary penalty higher than Rs. 1,000. The first answer 
to this contention is that the intention in item 8 has to be gathered from the 
language used in it. If that language is clear, that must be given effect to 
whatever may have been the intention in other provisions. In our view, the 
language in item 8 is clear and it permits the imposition of a penalty, in excess 
of Rs. 1,000. No question of gathering the intention of the Legislature from 
the other items arises. The second answer is that the learned counsel are not 
right when they say that the other items do’ not provide for a 
pecuniary penalty in excess of Rs. 1,000. Thus under item 29 
when goods are found in a boat without a boat-note as re- 
quired by section 76 of the Act, the person in charge of the boat shall be liable 
to a penalty not exceeding twice the amount of the duty leviable on the goods. 
Now it is conceivable that such duty may be in excess of Rs. 1,000. Provisions 
for similar penalty will be found in items 17, 29, 31, 38, 48 and others. There 
are also severgl items which permit the imposition of a penalty calculated at 
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large sums like Rs. 500 and Rs. 1,000 per package. In these the amount of the 
penalty might easily exceed Rs. 1,000: see items 17, 36, 49,56. There is another 
group of items which permits the imposition of penalty calculated on the value 
of the goods, and such penalty may, of course, be far in excess of Rs. 1,000: 
sce items 58, 59 and 73. It would indeed be strange if a statute like the Sea 
Customs Act, on-the proper working of which the finance and commerce of the 
country largely depend, considered a pecuniary penalty of Rs. 1,000 enough for 
a breach óf any of its provisions. We feel no doubt that the Act did not intend 
this, 


It was also argued that a penal statute like the one before us, must be 
construed in tavour of a citizen and therefore item 8 should be construed as 
permitting the imposition of a penalty up to Rs. 1,000 and no more. This rule 
of construction of a penal statute is applicable only where the meaning of the 
statute is not clear. This is not the case with the present statute. The appel- 
lant and the petitioner can therefore derive no assistance from this rule. 


The learned counsel for the petitioner and the appellant also said that the 
Sea Customs Act was modelled on 39 and 40 Vict., chapter 36, an English statute 
to consolidate the Customs laws, section 186 of which corresponds to section 167 
of our Act. They said that the English section expressly provided that the 
authomty concerned would have the option to choose any of the punishments 
specified but our statute deliberately departed from this and did not use tha 
words ‘‘at the election of’? which occur in the English statute. In our view, 
even without these words the meaning in our provision is plain. It also seems 
to us that the English statute used the words ‘‘at the election of” by way of 
abundant caution. The effect of that statute would have been the same even 
without those words. It may be that in our statute similar words were not used 
because it is somewhat differently framed; the use of them may have been con- 
sidered inappropriate. The English statute gives a choice between two fixed 
penalties of “‘treble the value of the goods” and ‘‘one hundred pounds”. In 
our statute, each of the two alternative penalties is flexible; each penalty is not 
to exceed a certain limit. 


The last argument was based on the word ‘‘extent appearing in the main, 
part of section 167 which, it is said, indicated that the third column laid down 
the extent of the punishment that could be awarded. This argument does not 
carry the matter further at all for, whichever of the two competing interpreta- 
tions is accepted, in each case there would be the extent of the punishment 
specified and that word cannot help in deciding what the correct interpretation, 
is. ° 


For these reasons it seems to us that under item 8 in section 167 a penalty in 
excess of Rs. 1,000 can be imposed and so the orders that the Customs authori- 
ties had made in these cases are not open to any challenge. It is not in dispute 
that the penalties imposed did not exceed three times the value of the goods 
coucerned. 

The petition and the appeal are accordingly dismissed. There will be no 
order for costs. 


; Petition and appeal dismissed. 


e. 
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SUPREME COURT OF INDIA. : 
(Civil Appellate Jurisdiction). 


Present :—S. K. Das, M. HDAYATULLAȚ, AND J. C. SHAH, JJ. 


Charu Chandra Kundu <. Appellant* 
Vv. rest 
Gurupada Ghosh .. Repondent. 


Income-tax Act (XI of 1922), section_54——Scope—Prohibition against disclosure of information given to 
public servant in ths course of income-tax proceedings—Assesses wawing the protechon and prwilege—Does not 
empower a Gourt wn a cwil sunt to require the Income-tax Officer to produce depositions mads before ham. 

Disclosure of information given to public servants in the course of income-tax proceedings ha_ 
by a comprehensive provision (section 54, {ncome-tax Act) been prohibited. The Income-tax authori 
ties are directed by the provision to treat the information disclosed, evidence given, and documents 
produced as confidential ; the Courts are prohibited from requiring any public servant to produce 
the documents or the records and even to give eviaence in respect thereot, and the public servants 
disclosing the particulars of the evidence, documents or records are penahsed, Only statements of 
the nature described in sub-section (3) of section 54 of the Income-tax Act are exempt from the opera- 
tion of sub-sections (1) and (2) thereof. The prohibition imposed against the Court by section 54 
is absolute ; 1ts operation 1s not obliterated by any waiver by the assessec in whose assessment the 
evidence is tendered, document produced or record pr 


Appeal by Special Leave from the Judgment and Order, dated the 28th 
May, 1956, of the Calcutta High Court, in Civil Rule No. 3317 of 1955. 


N. O. Chatterjee, Senior Advocate (A. K. Dutta and P. K. Chatterjee, 
Advocates with him), for Appellant. 


The Judgment of the Court was delivered by, 


Shah, J:-—Gurupada Ghosh respondent to this appeal filed suit No. 41 of 
1953 in the 6th Court of the Subordinate Judge at Alipore District, 24 Parganag 
West Bengal, for a money decree agamst the appellant—Charu Chandra Kundu 
—for Re. 32,]32-12-3 claiming that he had advanced to the appellant on May 
11, 1949, “by way of temporary accommodation loan’? Rs. 30,000 by a cheque 
drawn upon the Comilla Union Bank, Calcutta, and that the appellant had in 
two instalments re-paid Rs. 5,500 out of the amount advanced and the balance 
of Rs. 24,500 with interest remained due and payable by the appellant. The 
appellant pleaded by his written statement that a loan of Rs. 30,000 was advanc- 
ed by the respondent to him and his wife Chapalabala and a promissory note 
was in consideration thereof executed by the borrowers in favour of the res- 
pondent and as collateral security for the loan, title deeds of certain immovabla 
properties belonging to the said Chapalabala were deposited with the respondent 
and that thereatter between September 7, 1949 and April 18, 1953 .the appellant 
had repaid an aggregate amount of Rs. 37,000 and the respondent having 
relinquished a sum of Rs. 235-7-0 on account of interest on such repayment the 
debt was discharged and in acknowledgment thereof, the promissory note and, 
the title deeds of the immovable properties lodged with the respondent 
were returned. The appellant algo raised other pleas which are not mate- 
rial for the purposes of this appeal. On the pleadings the burden pf proving 
re-payment lay upon the appellant. 


The appellant applied to the Subordinate Judge far the issue of a summons 
to the Commissioner of Income-tax directing that officer to arrange to produce 
“through a competent officer the original file and depositions given by the 
respendent’’ before the Income-tax Officer I (2) Division in the assessment of 
Charu Chandra Kundu.” The Commissioner of Income-tax informed the ‘Court 
that having regard to the prohibitions imposed by section 54 of the Income-tax 
Act, he was unable to produce any of the statements, returns, accounts, docu- 
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ments or records of assesment proceedings under the Income-tax Act or to give 
evidence in support thereof, The appellant then applied that the objection of the 
Commissioner of Income-tax be over-ruled and that the Income-tax Officer or 
any other competent officer be directed to produce the statement made by the 
respondent and recorded on February 22, 1950, in the proceedings for assess- 
ment of the income of the appellant. In that petition, by paragraph 10, the 
appellant submitted that ‘‘on a true construction of section 54 of the Indian 
Income-tax Aut, the exemption from disclosure and production relate only to 
the evidence or deposition, ete., made by an assessee himself and not to deposi- 
tions or evidence of other witnesses. In any event, the disclosure and produc- 
tion, ete., prohibited by section 54 of the Income-tax Act being in the imterest 
of the assessee only, the assesses himself can waive this special protection and 
privilege” and that the appellant waived his right to the protection and privi- 
lege” and that the appellant waived his right to the protection and privilege 
under section 54 of the Income-tax Act. 


It was the case of the appellant that in certain proceedings relating to 
assessment of mcome-tax of the appellant for the year 1949-50, the respondent 
had on February 22, 1950, made a statement before the Income-tax Officer, and 
to support his defence in the suit he desired that the statement be produced — 
befoye the Court. The trial Court upheld the objection raised by the Commis- 
sioner of Income-tax that in view section 54, he could not be required to produce 
the statement he was summoned to produce, and the High Court of Judicature 
at Calcutta in exercise of its jurisdiction under section 115 of the Code of Civil 
Procedure confirmed that view. 


Section 54 of the Income-tax Act by the first sub-section declares all 
particulars cuntaimed in any statement made, retura furnished or accounts or 
documents produced under the provisions of the Income-tax Act or any 
evidence given, or affidavit or deposition made, in the course of any proceedings 
of any assessment proceeding under Chapter VIII, or in any record of any assess- 
ment proceedings or any proceeding relating to the Tecovery of a demand 
prepared for ihe purposes of the Act, shall be treated as confidential. Tha 
sub-section then proceeds to state that notwithstanding anything contained 
in the Indian Evidence Act, 1872, no Oourt shall save as provided in the Act, 
be entitled to require any public servant to produce before it any such return, 
accounts, documents or record or any part of any such record or to give evi- 
dence before it m respect thereof, By sub-section (2), a public servant dis- 
closmg any particular contained in any such document, return, accounts, 
documenta, evidence, affidavit, deposition or record, is liable to be punished 
with imprisonment which may extend to six months and also with fine. These 


provisions however do not apply to certain documents specified in clauses (a) 
to (p) of sub-section (8). 


It is manifest that disclosure of information given to public servants in 
the course of income-tax proceedings has by a comprehensive provision been 
prohibited. The Income-tax Authorities are directed by the provision to 
treat the information disclosed, evidence given, and documents produced as 
confidential: the Courts are prohibited from requiring any public servant to 
produce the documents-or the records and even to give evidence in respect 
thereof, and the public servants disclosing the particulars of the evidence, 
documents or record are penalised. The statement alleged to be made by the 
respondent in the assessment proceedings is not of the nature described in 
sub-section (3) of section 54, and is therefore not exempt from the operation 
of sub-sections (1) and (2). There being an express interdict against the 
Court requiring production of the document, the Subordinate Judge was 
right in declining to accede to the request of the appellant, i 
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Mr. Chatterjee appearing on behalf of the appellant contends that sec- 
tion 54 is enacted only for the protection of the assessee, and if the assessee 
waives the privilege enacted for his protection, the prohibition contained. 
therein will be inoperative. But there is no such exception, express or im- 
plied, in the language used by the legislature. The prohibition imposed 
against the Court by section 54 is absolute: its operation is not obliterated by 
any waiver by the assessee in whose assessment the evidence is tendered, 
document produced or record prepared. 


Mr. Chatterjee relied upon Buchibat v. Nagpur University,) in support 
of his contention that an assessee is entitled to waive the privilege which con- 
fers protection upon him by section 54. In that case, however, the only ques- 
tion which fell to be determined was whether certified copies of statements 
recorded or orders passed by the Income-tax authorities were admissible in 
evidence under section 65 of the Evidence Act to prove the contents of those 
documents. The Court in that case observed: 

“ The direction that such document (documents described in section 54) shall be treated as 
confidential is a direction to officials of the Income-tax Department, and in our opinion it is open to 
an assessee to waive that right and to give evidence, if he desires, or particulars contained in such a 
record, as was held in Rama Bao v. Venkatar 2. There is nothing in section 54 which prohibits 
the giving of such evidence ; the section merely directs officials of the Income-tax Departrgent to 
treat such documents as confidential and prohibits the Court from requiring public servants to produce 
such documents or to give evidence about such documents.” 


But the question whether a certified copy of the statement made by the 
tespondent before the Income-tax Officer is admissible does not fall to be 
determined in this appeal. The Subordinate Judge expressly recorded in the 
proceeding dated November 18, 1955 that he did 

“ not mean to say that certified copy of the document will not be admissible in evidence at 
the time of the trial of the suit if the said certified copy is otherwise found to be admissible in evidence.” 
Buchtbai’s case,1 is a decision about the admissibility of a certified copy of the 
statement made by one Laxminarayan to the Assistant Commissioner of 
Income-tax: it did not decide that the Court could require production by 
summons of the original statements from the records of the Assistant Com- 
missioner. 


A similar view as to admissibility of certified copies of statements made 
before the Income-tax authorities was also expressed in Rama Rao v. Venkata- 
ramayya, Suraj Narain v. Seth Jhabhu Lal and others? and Banarsi Devs v. 
Janki Devi* We may observe that we are not called upon to express any 
opinion on the correctness or otherwise of these decisions. Sufficesit to say 
that they have no application to the question to be determined in 
this appeal. 


The appeal fails and is dismissed. 
- Appeal dismissed. 


_— 





r (2 15 L.T.R. 150. 3. (1945) 13 LT.R. 13. 
2. (iato) a Mei]: 257: LL.R. (1940) Mad. 4 ETR 1959 Pat. 172. 
969: (1940) 8 I.T.R. 450. 
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E THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction). 
Present :—P. B. QAJENDBAGADKAR AND K. N. Wanonoo, JJ. 


Ramlal, Motilal and Chhotelal .. Appellants* 
v. 
Rewa Coalfields Ltd. .. Respondent. 


Limitation Act (IX of 1908), section 5—Construction—“ Within such” period ”— Meaning. 

It would be immaterial and even irrelevant to invoke general considerations of diligence of 
parties in construing the words of section 5 of the Limitation Act. The context seems to suggest 
that “ within such period ” means within the period which ends with the last day of limitation pres- 
cribed. In all cases falling under section 5 what the party has to show is why he did not file an 
appeal on the last day of limitation prescribed. That may inevitably mean that the party will have to 
show sufficient cause not only for not filing the appeal on the last day but to explain the delay made 
thereafter day by day. If sufficient cause is shown then the Court has to enquire whether in its dis- 
cretion it should condone the delay. It cannot justify an enquiry as to why the party was sitting 
idle during all the time available to it. Considerations which have been expressly made materia] 
and relevant by the provisions of section 14 cannot to the same extent and in the same manner be 
invoked in dealing with applications which fall to be decided only under section 5 without reference 
to section 14 of the Limitation Act. ° 

Majority decision in Karalicharan Sarma v. Apurbakrishna Bajpeyi, (1931) I.L.R. 58 Cal. 549, 
approved. 


“Kedarnath v. Zumberlal, A.I.R. 1916 Nag. 39 and Jahar Mal v. Pritchard, A.I.R. 1919 Pat. 503; 
overruled. 

Ram Narain Joshi v. Parameswar Narain Mahta, (1902-1903) L.R. go I.A.20: LL.R. go Cal. 
309 and Brij Inder Singh v. Kanshi Ram, (1916-17) 33 M.L.J. 485 : L.R. 44 LA. 218 : LL.R. 45 Cal, 
94 (P.C.), distingushed. 


Appeal from the Judgment and Decree, dated the 6th August, 1955, of the 
Judicial Commissioner’s Court, at Rewa, V.P. in First Civil Appeal No. 16 
of 1955. 


8. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates of Messrs. 
Rajinder Narain and Co., for Appellants, 


D. N. Pathak, R. Hahalingier and B. C. Misra, Advocates, for Respondent. 
The Judgment of the Court was delivered by 


Gajendragadkar, J—The short question which falls to be considered in 
this appeal relates to the construction of section 5 of the Indian Limitation Act 
(LX of 1908). It arises in this way. The respondent Rewa Coalfields Limited 
is a registered company whose coal-mines are situated at Burhar and Umaria. 
Its registered office is at Calcutta. The appellant is a firm, Chaurasia Lime- 
stone Company, Satna, Vindhya Pradesh, by name and the three brothers 
Ramlal, Motilal and Chhotelal are its partners. The appellant prepares and 
deals in limestone at Mihar and Satna and for the use in their lime-kilns it 
purchased coal from the respondent’s coal-mines at Umaria by means of 
permits issued to it by Coal Commissioner, Calcutta. According to respondent’s 
case the appellant purcliased from it 3,307 tons of coal at the rate of Rs. 14-9-0 
per ton between January 1952, and March 1953. The price for this coal was 
Rs. 48,158-4-0. Since the appellant did not pay the price due from it the 
respondent filed the present suit in the Court of the District Judge, Umaria, 
and claimed a decree for Rs. 52,514-14-0 including interest accrued due on the 
amount until the date of the suit. 


—_—  ---rrOwlvwll 
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A substantial part of the respondent’s claim was disputed by the appel- 
lant. It was urged by the appellant in its written statement that the 
amount claimed py the respondent had been arbitrarily calculated and that for 
a substantial part of the coal purchased by the appellant from the respondent 
due price had been paid. The appellant pleaded that for some time past it 
had stopped purchasing coal from the respondent and it was obtaining its 
supples trom Messrs. Sood Brothers, Calcutta, to whom payments for the coal 
supply had been duly made. The appellant admitted its liability to pay 
Rs. 7,496-11-0 and it expressed its readiness and willmgness to pay the said 
amount, 


On these pleadings the learned trial Judge framed seven issues. It 
appears that on the date when the respondent led its evidence and the appel- 
lants turn to lead its evidence arrived an application for adjournment was made 
on its behalf to produce additional evidence which was granted on condition 
that the appellant should pay to the respondent Rs. 200 as costs. On the 
subsequent date of hearmg, however, the appellant did not appear nor did it 
pay costs to the respondent as ordered. That is why the trial Court proceeded 
ez parte against the appellant. On the issues framed trial Court made find- 
ings in favour of the respondent in the light of the evidence adduced by the 
respondent and an ex parte decree was passed against the appellant to the’tune 
of Ks. 52,545-7-U0 with proportionate costs. The appellant was also ordered, 
to pay interest at 6 per cent. per annum from October 6, 1953, which was the 
date of the suit until the date of payment. This decree was passed on Novem- 
ber 9, 1954. 


t this decree the appellant preferred an appeal in the Court of the 
Judicial Commissioner, Vidhya Pradesh, Rewa, on February 17, 1955 (Appeal 
No. 16 of 1955). The main contention raised by the appellant in this appeal 
‘was that the ex parte decree should be set aside and the case remanded to 
the tral Court with the direction that the appellant should be allowed to lead 
its evidence and the case disposed of in accordance with law in the light of the 
said evidence. On February 19, 1955, the appellant filed an application under 
section 5 of the Limitation Act and prayed that one day’s delay committed by. 
it in filing the appeal should be condoned because Ramlal, one of the partners’ 
of the appellant’s firm, who was in charge of the litigation, fell ill on February 
16, 1955, which was the last date for filing the appeal. This application wad 
supported by an affidavit and a medical certificate showing that Ramlal was 
ili on February 16, 1955. The learned Judicial Commissioner, who heard this 
application, appears to have accepted the appellant’s case that Ramlal was ill 
on February 16 and that if only one day’s delay had to be explained satisfac- 
torily by the appellant his illness would constitute sufficient explanation; but 
fit was urged before him by the respondent that the appellant had not shown 
that its partners were diligent during the major portion of the period of limi- 
tation allowed for appeal, and since they put off the filing of the appeal till 
the last date of the period of limitation the illness of Ramlal cannqt be said 
to be sufficient cause for condoning the delay though it was only one day’s 
delay. On the other hand, the appellant urged that it had a right to file the 
appeal on the last day and so the delay of one day Which it was required to 
explain by sufficient reason had been satisfactorily explained. The learned, 
Judicial Commissioner, however, accepted the plea raised by the respondent 
and in substance refused to excuse delay on the ground that the appellant’s 
partner had showed lack of diligence and negligence during the whole of the 
period of limitation allowed for the appeal.. It is on this ground that the ap- 
Plication for condonation of delay was rejected and me appeal was dismissed, 
on August 6, 1955. 
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,. The appellant then applied to the Judicial Commissioner for a certificate 
and urged that on the question of construction of sertion 5 of the Limitation 
Act there was a conflict of judicial opinion and so the point decided by the 
Judicial Commissioner was one of general importance. This argument was 
accepted by the Judicial Commissioner and so a certificate of fitness has been 
issued by him under Article 133 of the Constitution. It is with this certificate 
that the appellant has come to this Court, and the only point which has been 
urged on its behalf is that the Judicial Commissioner was in error in holding 
that in determining the question as to whether sufficient cause had been shown, 
within the meaning of section 5 of the Limitation Act it was necessary for the 
pran i explain his conduct during the whole of the period prescribed for 

e appeal. 


Section 5 of the Limitation Act provides for extension of period in cer- 
tain cases. It lays down, inter alia, that any appeal may be admitted after 
the period of limitation prescribed therefor when the appellant satisfies the 
Court that he had sufficient cause for not preferring the appeal within such 
period. This section raises two questions for consideration. First is, what is 
sufficient cause; and the second, what is the meaning of the clause ‘‘within such 
period’’? With the first question we are not concerned in the present ap- 
peal.e It is the second question which has been decided by the Judicial Com- 
missioner against the appellant. He has held that ‘‘within such period’’ in 
substance means during the period prescribed for making the appeal. In other 
words, according to him, when an appellant prefers an appeal beyond the 
period of limitation prescribed he must show that he acted diligently and 
that there was some reason which prevented him from preferrmg the 
appeal during the period of limitation prescribed. If the Judicial Com- 
missioner had held that “within such period’? means ‘‘the period of the delay 
between the last day for filing the appeal and the date on which the appeal 
was actually filed’? he would undoubtedly have come to the conclusion that the 
îllness of Ramlal on February 16 was a sufficient cause. That clearly appears 
to be the effect of his judgment. That is why it is unnecessary for us to con- 
sider what is ‘‘a sufficient cause’’ in the present appeal. It has been urged 
before us by Mr. Andley, for the appellant, that the construction placed by the 
Judicial Commissioner on the words ‘‘within such period”? is erro- 
neous. 


In construing section 5 it is relevant to bear in mind two important consi- 
derations. The first consideration is that the expiration of the period of 
limitation prescribed for making an appeal gives rise to a right in favour of 
the decree-holder to treat the decree as binding betwen the par- 
ties. In other words, when the period of limitation prescribed as expired 
the decree-holder has obtained a benefit under the law of limitation to treat the 
decree as beyond challenge, and this legal right which has accrued to the decree- 
holder by Japse of time should not be light-heartedly disturbed. The other 
consideration which cannot be ignored is that if sufficient cause for excusing 
delay is shown discretion is given to the Court to condone delay and admit 
the appeal. This discretion has been deliberately conferred on the Court in 
order that judicial power and discretion in that behalf should he exercised to 
advance cubstantial justice. As has been observed by the Madras High Court 
in Krishna v. Chathappan 1 

“ section 5 gives the Court a discretion which in respect of jurisdiction is to be exercised in the 
wav int which judicial power and discretion ought to be exercised upon principles which are well 
understood ; the words ‘sufficient cause’ receiving a liberal construction so as to advance substantial 
justice when no negligence nor inaction nor want of bona fide is imputable to the appellant.” 








1. (1890) LLR. 1g Mad. 269. 
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Now, what do the words ‘‘within such period” denote? It is possible that 
the expression ‘‘within such period’? may sometimes mean during 
such period. But the question is: Does the context in which the expression 
occurs in section 5 justify the said interpretation? If the Limitation Act 
or any other appropriate statute prescribes different periods of limitation 
either for appeals or applications to which section 5 applies that normally 
means that liberty is given to the party intending to make the appeal or to file 
an application to act within the period prescribed in that behalf. It would, 
not be reasonable to require a party to take the necessary action on the very 
first day after the cause of action accrues. In view of the period of limitation 
prescribed the party would be entitled to take its time and to file the appeal on 
any day during the said period; and so prima facie it appears un- 
reasonable that when delay has been made by the party in filing the appeal it 
should be called upon to explain its conduct during the whole of the period 
of limitation prescribed. In our opinion, it would be immaterial and even 
irrelevant to invoke general considerations of diligence of parties in constru- 
ing the words of section 5. The context seems to suggest that ‘within such 
period’? means within the period which ends with the last day of limitation 
prescribed. In other words, in all cases falling under section 5 what the party 
has to show is why he did not file an appeal on the last day of limitation pres- 
eribed. That may inevitably mean that the party will have to show sufficient 
cause not only for not filing the appeal on the last day but to explain the delay 
made thereafter day by day. In other words, in showing sufficient cause for 
condoning the delay the party may be called upon to explain for the whole of the 
delay covered by the period between the last day prescribed for filing the ap- 
peal and the day on which the appeal is filed. To hold that the expression 
“within such period’? megns during such period would, in our opinion, he re- 
pugnant im the context. We would accordingly hold that the learned Judi- 
cial Commissioner was in error in taking the view that the failure of the ap- 
pellant to account for its non-diligence during the whole of the period of limi- 
taticn prescribed for the appeal necessarily disqualified it from pray- 
ing for the condonation of delay, even though the delay in question was only 
for one day; and that too was caused by the party’s illness. 


This question has been considered by some of the High Courts and their 
decisions show a conflict on the point. In Karalicharan Sarma v. Apurba- 
krishna Bajpeyi; it appeared that thepapers for appeal were handed over by 
the appellant to his advocate in the morning of the last day for filing the 
appeal. Through pressure of urgent work the advocate did not look into the 
papers till the evening of that day when he found that that was the last day. 
The appeal was filed the next day. According to the majority decision of the 
Calcutta High Court, in the circumstances just indicated there was sufficient 
cause to grant the appellant an extension of a day under section 5 of the Limita- 
tion Act because it was held that it was enough if the apnellant satisfied the 
Court that for sufficient cause he was prevented from filing the appeal on 
the last day and his action during the whole of the period need not be explain- 
ed. This decision is in favour of the appellant and is in accord with the view 
which we are inclined to take. 


On the other hand, in Kedarnath and another v. Zumberlal,? the Judicial 
Commissioner at Nagpur has expressed the view that an appellant who wilfully 
leaves the preparation and presentation of his appeal to the last day of the 
period of limitation prescribed therefor is guilty of negligence and is not, enti- 
tled to an extension of time if some unexpected or unforeseen contingency pre~ 
vents him from filing the appeal within time. According to this decision, 





I. (1931) I.L.R. 587Cal. 549. 2. ALR. 1916 Nag. 39. 
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P the period covered between the last day of filing and the day of actual 
ing may be satisfactorily explained that would not be enough to condone 
delay because the appellant would nevertheless have to show why 
he waited until the last day. In coming to this conclusion the Judi- 
cial Commissioner has relied substantially on what he regarded as general 
considerations. ‘‘This habit of leaving things to the last moment’’, says the 
learned Judge, 

“ Has its’origin in laxity and negligence, and, in my opinion, having regard toʻthe increasing 

pressure of business in the law Courts and the many facilities now available for the punctual filing 
of suits, appeals and applications therein, it is high time that litigants and their legal advisers 
were made to realise the dangers of the procrastination which defers the presentation of a suit, 
appeal or application to the last day of the limitation prescribed therefor ”. 
There can be no difference of opinion on the point that litigants 
should act with due diligence and care; but we are disposed to think 
that such general consideration can have very little relevance in construing the 
provisions of section 5. The decision of the Judicial Commissioner shows that 
he based his conclusion more on this a priori consideration and did not address 
himself as he should have to the construction of the section itself. Apparently 
this view has been consistently followed in Nagpur. 


An Jahar Mal v. G. M. Pritchard, the Patna High Court has adopted the 
same line. Dawson-Miller, C.J., brushed aside the claim of the appellant for 
condonation of delay on the ground that 


“one is not entitled to put things off to the last moment and hope that nothing will occur 
which will prevent them from being in time. There is always the chapter of accidents to be 
considered, and it seems to me that one ought to consider that some accident or other may 
happen which will delay them in carrying out that part of theinduties for which the Court pre- 
scribes a time limit, and if they choose to rely upon everything going absolutely smoothly and wait 
till the last moment, I think they have only themselves to blame if they should find that something 
has happened which was unexpected, but which ought to be reckoned with, and are not entitled in 
such circumstances to the indulgence of the Court.” 


These observations are subject to the same comment that we have made about the 
Nagpur decision.? 


It is, however, necessary to emphasise that even after sufficient cause has 
been shown a party is not entitled to the condonation of delay in question as & 
matter of right. The proof of a sufficient cause is a condition precedent for 
the exercise of the discretionary jurisdiction vested in the Court by section 5. 
If sufficient cause is not proved nothing further has to be done; the applica- 
tion for cohdoning delay has to be dismissed on that ground alone. If suffici~ 
ent cause is shown then the Court has to enquire whether in its discretion it 
should condone the delay. This aspect of the matter naturally introduces the 
consideration of all relevant facts and it is at this stage that diligence of the 
party or its bona fides may fall for consideration; but the scope of the enquiry 
while exercising the discretionary power after sufficient cause is shown would 
naturally be limited only to such facts as the Court may regard as relevant. 
It cannot justify an enquiry as to why the party was sitting idle dur- 
ing all the time available to it. In this connection we may point out 
that considerations of bona fides or due diligence are always material and 
relevant when the Court is dealing with applications’made under section 14 of 
the Limitation Act. In dealing with such applications the Court is called 
upon to consider the effect of the combined provisions of sections 5 and 14. 
Therefore, in our opinion, considerations which have been expressly made 
“1, ALR, 1919 Pat. 503. `a. ALRo1g16 Nag. 99. > 
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material and relevant by the provisions of section 14 cannot to the same extent 
and in the same manner be invoked in dealing with applications which fall to be 
decided only under section 5 without reference to section 14. In the present, 
case there is no difficulty in holding that the discretion should be exercised in 
favour of the appellant because apart from the general criticism made against 
the appellant’s lack of diligence during the period of limitation no other fact 
had been adduced against it. Indeed, as we have already pointed out, 
the learned Judicial Commissioner rejected the appellant’s application for 
condonation of delay only on the ground that it was appellant’s duty to file 
the appeal as soon as possible within the period preseribed, and that, in our 
opinion, is not a valid ground. 


It now remains to refer to two Privy Council decisions io which our at~ 
tention was drawn. In Ram Narain Joshi v. Parameswar Narain Mahta and 
others,* the Privy Council was dealing with a case where on August 9, 1895 the 
High Court had made an order that the appeal in question should be transfer- 
red to the High Court under section 25 of the Code of Civil Procedure and 
heard along with another appeal already pending there. In making this order 
the High Court had given liberty to the respondent to make his objections, if 
any, fo the said transfer. On September 16, 1895 a petition was filed on be- 
half of the appellant objecting to the said transfer; and the question “arose 
whether sufficient cause had been shown for the delay made by the party be- 
tween August 9, 1895 to September 16, 1895. The decree under appeal had 
been passed on June 25, 1894 and the appeal against the said decree had been 
presented to the District Judge on September 3, 1894. It would thus be seeni 
that the question which arose was very different from the question with which 
we are concerned; and it is in regard to the delay made between August 9, 
1895 to September 16, 1895 that the Privy Council approved of the view taken 
by the High Court that the said delay had not been satisfactorily explained. 
We do not see how this decision can assist us in interpreting the pro- 
visions of section 5. 


The next case on which reliance has been placed by the respondent is Brij 
Inder Singh v. Kanshi Ram and others.2 The principal point decided in that 
‘ease had reference to section 14 read with section 5 of the Limitation Act, 1908; 
and the question which it raised was whether the time occupied by an applica- 
tion in good faith for review, although made upon a mistaken view of the law, 
should be deemed as added to the period allowed for presenting an appeal. As 
we haye already pointed out, when the question of limitation has to be con- 
sidered in the light of the combined operation of sections 14 and 5 of the 
Limitation Act the conditions expressly imposed by section 14 have to be 
‘satisfied. It would, however, be unreasonable to suggest that the said condi- 
tions must to the same extent and in the same manner be taken into account in 
dealing with applications falling under section 5 of the Limitation Act. 


It appears that the provisions of section 5 in the present Limitation Act 
are substantially the same as those in section 5 (b) and section 5. paragraph 2, 
of the Limitation Acts of 1871 and 1877 respectively. Section 5-A which wad 
added to the Limitation Act of 1877 by the amending A&t VI of 1892 dealt with 
the topic covered by the Explanation to section 5 in the present Act. The 
Explanation provides, inter alia, that the fact that the appellant was misled by 
any order, practice or judgment of the High Court in ascertaining or comput- 
ee ac Pa Pa AES a a ee ee eS Se ET 
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ing the prescribed period of limitation may be sufficient cause within the mean- 
ing of section 5. The effect of the Explanation is that if the party who has 
applied for extension of period shows that the delay was due to any of the 
facts mentioned in the Fzplanation that would be treated as sufficient cause, 
and after it is treated as sufficient cause the question may then arise whether 
discretion should be exercised in favour of the party or not. In the cases to 
wwhich the Explanation applies it may be easy for the Court to decide that the 
discretion should be exercised in favour of the party and delay should be con- 
doned. Even go, the matter is still one of discretion. Under section 5-A of 
the Act of 1877, however, if the corresponding facts had been proved under 
the said section there appears to have been no discretion left in the Court 
because the said section provided, inter alia, that whenever it was shown 
to the satisfaction of the Court that an appeal was presented after an expira- 
tion of the period of the limitation prescribed owing to the appellant having 
been misled by any order, practice or judgment of the High Court of the Presi- 
dency, Province or District, such appeal or application, if otherwise in accord- 
ance with law, shall, for all purposes be deemed to have been presented within 
the period of limitation prescribed therefor. That, however, is a distinction 
which is not relevant in the present appeal. 


Im the result, the appeal is allowed, the delay of one day made in filing the 
appeal is condoned, and the case sent back to the Court of the Judicial Com- 
missioner for disposal on the merits in accordance, with Jaw. In the circum- 
stances of this case the appellant should pay the respondent the costs of this 
Court. Costs incurred by the parties in the Court of the Judicial Coommis- 
. sioner so far will be costs in the appeal before him. 


° Appeal allowed. 
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The Judgment of the Court was delivered by 
® 


Raghubar Dayal, J—This appeal, by Special Leave, is from the order of 
the Calcutta High Court, dated May 16, “1958, summarily ae 
appeal of the appellant from the order of the learned Single Judge of the 
High Court convicting him on jury trial of offences under section 120-B read. 
with section 471, Indian Penal Code, and on two counts under section 471 
read with section 466, Indian Penal Code, with respect to two documents. 
L. N. Kalyanam, who was also tried at the same trial and convicted of the 
offences under section 120-B read with section 471, Indian Penal Code, two 
counts under section 466, Indian Penal Code, and of the offence under section 
ee he with section 471, Indian Penal Code, did not appeal against his 

onviction. 


The brief facts of the prosecution case are that the appellant Purushottam- 
Dalmia was one of the partners of the firm known as Laxminarayan 
Gourishankar which had its head office at Gaya and branch at Caleutta. The 
Calcutta branch was located at 19, Sambhu Mallick Lane. On April 26, 1952 
the appellant applied for a licence for importing rupees 
one crore worth of art silk yarn. On May 2, 1952, the Joint Chief 
Controller of Imports, Calcutta, issued a provisional licence. In accordance 
with the rules, this licence was to be got confirmed within two inonths fy the 
Deputy or Chief Controller of Imports and on such confirmation it was to be 
valid for a period of one year. The licence was to be treated as eancelled in 
case it was not got confirmed within two months of the date of issue. This 
provisional licence was not confirmed within two months. The appellant was 
duly informed of the refusal to confirm the licence. The appellant’ 
‘appeal against the refusal to confirm the licence was dismissed in September 
1952. The provisional licences issued were returned to the appellant. The 
letter communicating the dismissal of the appeal and the return of the licence 
was issued from the office of the Joint Chief Controller of Imports on Septem- 


ber 26, 1952. 


The letter dated September 29, 1952, from the office of the Chief Control- 
ler of Imports, New Delhi, informed the appellant with reference to the 
letter dated September 4, 1952, that instructions had been issued to the Joint 
Chief Controller of Imports and Exports, Calcutta, for re-consideration of 
such cases and that he was advised to contact that authority for further action 

-in the matter. The appellant rightly, did not appear to take this letter to mean 
that the order of rejection of his appeal was still under further consideration. 
He did not take any steps to contact the Joint Controller of Imports and 
Exports on the basis of this letter. Instead, he applied on October 7, 1952, 
for the return of correspondence. That correspondence was returned to him 
on October 9, 1952. 


Nothing happened up to March 31, 1953, on which date the appellant 
wrote to the Chief Controller of Imports, New Delhi, a long letter expressing 
his grievance at the action of the Joint Chief Controller of Imports and Ex- 
ports, Calcutta, and requesting for a sympathetic decision. The Chief Con- 
troller of Imports and Exports, by his letter dated April 20, 1953, informed 
the appellant that the order of the Joint Chief Controller of Imports and 
Exports could not be revised for the reasons mentioned in that letter. This 
letter gave the wrong number of the appellant’s firm. It mentioned its nember 
as ‘16’ instead of the correct number ‘19’. In other respects the address of 
eee was correct, The appellant states that he did not receive this 
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In August 1953, the appellant met Kalyanam at Calcutta. Kalyanam told 
the appellant that he could get the licence validated through the good offices of 
one of his acquaintances, Rajan by name, at Delhi. Both these persons came 
to Delhi in August 1953 and visited Rajan. The appellant made over the file 
containing the licences to Kalyanam who in his turn made over the same to 
Rajan. Two or three days later Kalyanam returned the licences containing 
the alleged forged endorsements to the appellant. The forged endorse- 
ments related to the confirmation of the licence and its re-validation till May 
2, 1954. The confirmation endorsement was purported to be dated July 2, 
1952, and the re-validating one purported to be dated April 25, 1953. 


Thereafter, orders were placed on the basis of the re-validated licence and 
when the goods arrived attempt was made to clear them at Madras. The 
clearing office at Madras suspected the genuineness of the confirmation and re- 
validating endorsements and finding the suspicion confirmed, made over the 
matter to the Police. As a result of the investigation and preliminary enquiry, 
the appellant and Kalyanam were committed to the High Court for trial. 


Hight charges were framed. The first charge related to the criminal con- 
spiracy between the two accused and was as follows: 

‘That the said (1)"Purushottamdas’Dalmia and (2) L. N. Kalyanam along with person or persons 
name or names unknown between the months of April and December one thousand nine hundred 
and fifty three at Calcutta, Howrah, Delhi, Madras and other places were parties to a criminal cons- 
Piracy to commit an offence punishable with rigorous imprisonment for two years or upwards, to wit 
an offence of forgery by certificate or endorsement of confirmation and an endorsement of validation 
of the Import Trade Control Licence being licence No. 231913 of 1948 (the Exchange Control Copy 
whereof is Exhibit 5 and the Customs Copy whereof is Exhibit 6) purporting to be made by public 
servant, to wit, the officers and staff of the Chief Controller of Imports and Exports ard/or the offence 
of fraudulently or dishonestly using the aforesaid licence containing the aforesaid forged certificates 
and endorsements as to the confirmation and validation thereof ing or having reason to believe 
the same to be forged documents and thereby they the said (1) Purushottamdas Dalmia and (2) L. N. 
Kalyanam committed an offence punishable under section 120-B read with section 466 and/or section 
471 read with section 466 of the Indian Penal Code within the cognizance of this Court.” 


Charges Nos. 2, 3 and 4 were with respect to the false endorsements on the copy 
of the licence Exhibit 5. The second charge was under section 466, Indian 
Penal Code, against Kalyanam alone and charges Nos. 3 and 4 were against the 
appellant for abetting the offence of forgery by Kalyanam and of using the 
forged document as genuine. Charges 5. 6 and 7 related to corresponding 
matters with respect to the licence copy Exhibit 6. The eighth charge was 
against Kalyanam alone and was for his abetting the appellant in his commit- 
ting the offence of fraudulently and dishonestly using as genuine the Customs 
Copy of fhe said licence, Exhibit 6. 


The jury returned a verdict of ‘not guilty’ with respect to charges Nos. 3 
and 6 and also with respect to the charge of conspiracy under section 120-B 
read with section 466, Indian Penal Code. The jury returned a verdict of 
‘guilty’ against the appellant on the charge of conspiracy under section 120-B 
read with section 471, Indian Penal Code, and the other charges Nos. 4 and 7. 


It is not disputed, and cannot be disputed, that forgeries were committed 
in the two documents Exhibits 5 and 6. The following points were raised by 
learned counsel for the appellant: 


(i) The offences of using the forged documents as genuine were com- 
mitted at Madras and therefore the Courts at Calcutta had no jurisdiction to 


try „these offences under section 471 read with section 466, Indian Penal 
Code. 


(ii) Alternative conspiracies could not be charged as they must be the 
result of different.agreements between the conspirators. : 
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(ii) The learned Judge misdirected the jury in putting certain matters 
before it m the form he had done. The chief criticisms in this connection were 
that (a) the accused must have known from the ante-dating of the confirma- 
tion endorsement that the re-validation of the licence was a forgery; (b) 
even if the proper officer of the Department had signed the re-valida- 
tion, it would still be a forgery when it was ante-dated; (c) the letter of the 
Chief Controller of Imports and Exports dated April 20, 1953, though wrongly 
addressed, must have reached the appellant; (d) the learned Judge express- 
ed his opinions strongly and this could have unduly affected the mind of the 
jury and forced it to come to the same conclusions. 


The jurisdiction of the Calcutta High Court to try an offence of eriminal 
conspiracy under section 120-B, Indian Penal Code, is not disputed. It is 
also not disputed that the overt acts committed in pursuance of the conspiracy 
were committed in the course of the same transaction which embraced the 
eonspiracy and the acts done under it. It is however contended for the appel- 
lant, in view of section 177 of the Code of Criminal Procedure, that the Court 
having jurisdiction to try the offence of conspiracy cannot try an offence consti- 
tuted by such overt acts which are committed beyond its jurisdiction and reli- 
ance is placed on the decision in Jiban Banerjee v. State This case un- 
doubtedly supports the appellant’s contention. We have considered it pare- 
fully and are of opinion that it has not been rightly decided. 


The desirability of the trial, together, of an offence of criminal conspiracy 
and of all the overt acts committed in pursuance of it, is obvious. To estab- 
lish the offence of criminal conspiracy, evidence of the overt acts must be 
given by the prosecution. Such evidence will be necessarily tested by cross- 
examination on behalf of the accused. The Court will have to come to a deci- 
sion about the credibility of such evidence and, on the basis of such evidence, 
would determine whether the offence of criminal conspiracy has been estab- 
lished or not. Having done all this, the Court could also very conveniently 
record a finding of ‘guilty’ or ‘not guilty’ with respect to the accused said to 
have actually committed the various overt acts. If some of the overt acts 
were committed outside the judrisdiction of the Court trying the offence of 
criminal conspiracy and if the law be that such overt acts could not be tried 
by that Court, it would mean that either the prosecution is forced to give up 
its right of prosecuting those accused for the commission of those overt acts or 
that both the prosecution and the accused are put to unnecessary trouble inas- 
much as the prosecution will have to produce the same evidence a second time 
and the accused will have to test the credibility of that evidence a second time. 
The time of another Court will be again spent a second time in determining 
the same question. There would be the risk of the second Court coming to a 
different conclusion from that of the first Court. It may also be vossible to 
urge in the second Court that it is not competent to come to a different con- 
clusion jin view of what has been said by this Court in Pritam Singh v. The 
State of Punjab,? at page 422: 

“The acauittal of Pritam Singh Lohara of that charge was tantamount'to a findthe that the 
prosecution had failed to establish the possession of the revolver Exhibit P-56 bv him. The possession 
of that revolver was a fact in issue which has to be established bv the prosecution before he could be 
convicted of the offence with which he had been charged. That fact? was found against the prose- 
cution and having regard to the observations of Lord MacDermott quoted above. could not be proved 
against Pritam Singh Lohara in any further proceedings between the Crown and him.” 

In these circumstances, unless the provisions of the Code of Criminal 
Procedure admit of no other construction than the one placed uvon them by the 
Calcutta High Court, they should be construed to give jurisdiction to the Court 
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trying the offence of criminal conspiracy to try all the overt acts committed in 
pursuance of that conspiracy. We do not find any compelling reasons ın sup- 
port of the view expressed by the Calcutta High Court. 


It is true that the Legislature treats with importance the jurisdiction of 
Courts for the trial of offences Jurisdiction of Courts is of two kinds. One 
type of jurisdiction deals with respect to the power of the Courts to try parti- 
cular kinds of offences. ‘That 18 a jurisdiction which goes to the root or the 
Matter and if a Court not empowered to try a particular offence does try 1t the 
entire trial is void. The other jurisdiction is what may be called territorial 
jurisdiction, Similar importance is not attached to it. ‘This is clear trom the 
provisions of sections 178, 188, 197 (2) and 531, Crimmal Procedure Code. 
Section 531 provides that: 

“ No finding, sentence or order of any Criminal Court shall be,set aside merely on the ground 
that the mquiry, tral or other proceeding in tne course of which 1t_was arrived at or passed, took 


place in a wrong sessions division, district, sub-division or other local area, unless 1t appears that such 
error has in fact occasioned a tailure of justice.” 


The reason for such a difference in the result of a case being tried by a Court 
not competent to try the offence and by a Court competent to try the offence 
but having no territorial jurisdiction over the area where the offence was com- 
mitted 1s understandable. The power to try offences is conferred on all Courts 
according to the view the Legislature holds with respect to the capability and 
responsibilty of those Courts. The higher the capability and the sense of 
responsibility, the larger is the jurisdiction of those Courts over the various 
offences. Territorial jurisdiction is provided just as a matter of convenience, 
keeping in mind the administrative pomt of view with respect to the work of 
a particular Court, the convenience of the accused who will have to meet the 
charge levelled against him and the convenience of the witnesses who have to 
appear before the Court. It 1s therefore that it is provided in section 177 that 
an offence would ordinarily be tried by a Court within the local limits of whose 
jurisdiction it is committed. 

It was said in Assistant Sessions Judge, North Arcot v. Ramaswami 
Asari; at page 782: 


“ The scheme of Chapter XV, sub-chapter (A) in which sections 177 to 189 appear, seems to me 
to be intended to enlarge as much as le the ambit of the sites in which the trial of an offence 
might be held and to minimise as much as ble the inconvenience which would be caused to the 
preaecution, by the success of a technical plea that the offence was not committed within the local 

imits of the jurisdiction of the trying Court.” 


It is further significant to notice the difference in the language of section 
177 and section 233. Section 177 simply says that ordinarily every offence 
would be tried þy a Court within the local limits of whose jurisdiction it was 
committed. It does not say that it would be tried by such Court except in the 
cases mentioned in sections 179 to 185 and 188 or in cases specially provided 
by any other provision of law. It leaves the place of trial open. Its provi- 
sions are not peremptory. There is no reason why the provisions of sections 
233 to 239 may not also provide exceptions to section 177, if they do permit 
the trial of a particular offence along with others in one Court. On the other 
hand, section 233, dealing with the trial of offences, reads: 


“ For every distinct offence of which any person is accused there shall be a separate charge, and 
every such charge shall be tried separately, except in the cases mentioned in sections 234, 235, 
236 and 239.” 

The ‘language is very peremptory. There is a clear direction that there 
should be a separate charge for every distinct offence and that any deviation 
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from such a course would be only in cases mentioned in sections 234, 235, 236 
and 239, 

It is true that it is not stated in express terms either in section 285 or sec- 
tion 239, that their provisions would justify the joint trial of offences or of 
persons mentioned therein in a Court irrespective of the fact whether the 
offnces to be tried were committed within the jurisdiction of that particular 
Court or not. But such, in our opinion, should be the interpretation of the 
provisions in these two sections. ‘he sections do not expressly state that all 
such offences which can be charged and tried together or for which various 
persons can be charged and tried together must take place within the juris- 
diction of the Court trying them. The provisions are m general terms. Sub- 
sections (1) to (3) of section 285 provide for the offences being charged with 
and tried at one trial and therefore provide for the trial of those offences at 
one trial in any Court which has jurisdiction over any of the offences commit- 
ted in the course of the same transaction. The illustrations to section 235 alsa 
make no reference to the places where the offences were 
committed. In particular, Illustration (c) can apply even when the offences 
referred to therein were committed at places within the territorial jurisdiction, 
of different Courts. Similarly, section 239 provides for the various persons 
being charged and tried together for the same offence committed, in the gourse 
of the same transaction or accused of different offences committed in the course 
of the same transaction. Such offences or persons would not be tried together 
if some of the offences are committed by some of them outside the jurisdiction 
of the Court which can try the other offences, if the contention for the appel- 
lant be accepted and that would amount to providing, by construction, an 
exception for these sections. 

As sections 235 and 289 of the Code are enabling sections, the Legislature, 
rightly, did not use the expression which would have made it mcumbent on the 
Court to try a person of the various offences at one trial or to try various 
persons for the different offences committed in the course of the same 
transaction together. The omission to make such peremptory provision does 
not necessarily indicate the intention of the Legislature that the Court having 
jurisdiction to try certain offences cannot try an offence committed in the 
course of the same transaction, but beyond its jurisdiction. 

No definite conclusion about the approval of the Legislature to the inter- 
pretation put on the provisions of sections 235 and 239, Criminal Procedure 
Code, by the Calcutta High Court in Btsseswar v. Emperor or by the Madras 
High Court in In re Dan? and in Sachidanandam v. Gopala Ayyangar? can 
be arrived at when it is found that there had been some cases which expressed 
the contrary view. The case-law having a bearing on the question under 
determination is, however, meagre. . 


In Gurdit Singh v. Emperor+ the conspiracy to murder a person was 
entered into in the district of Montgomery in Punjab and the attempt to 
murder that person in pursuance of that conspiracy was made within the 
jurisdiction of the Magistrate at Roorkee in the United Provinges, Broadway, J 
said at page 517: 
“ It appears that, rightly or wrongly, an allegation has been made that the abetment by cons- 
piracy or by instigation took place in the Montgomery District, and that, therefore, the case can be 
tried either at Roorkee or in ntgomery, Section 180, Griminal Procedure Code, is clear on this 
point and no further discussion is needed,” 
In In re Govindaswam? a person murdered A and B one after the other, 
in the same night. The houses of A and B were divided by a street Which 
1% ALR. 1934 Cal. 1034. 4 oan 18 CrLL.J. 514. 
2. AIR. 1936 Mad. 317. 5. (1952) 2 M.LJ. 751 : ALR. 1953 Mad, 
3. (1929) 57 M.L.J. 518 : ALR. 1929 Mad. 372. 

839: LL.R. 52 Mad. 991. 
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foymed the boundary between two districts. The accused was sent up for trial 
for the murders of A and B to the various Courts having jurisdiction to try 
the offences of the murder of A and of the murder of B. The learned Judges 
said at page 373: 

“There is a further aspect of the case on which we would like to make some observations. These 

two cases of alleged murder by the same appellant one after the other that same night brought as they 
were into the same confession should obviously have been tried by one and the same Sessions Judges. 
‘The street between the houses of Govindan Servai and Maleyappa Konan appears however to have 
been a boundary between the districts of Tiruchirapalli and Tanjore and one murder was committed 
in the jurisdiction of the Sessions division of Tiruchirapalli and the other in the jurisdiction of the 
Sessions division of Tanjore. This appears to have been the only reason why two separate charge- 
sheets were laid in respect of these murders. The learned Public Prosecutor agrees that there was 
no impediment to the two murders being tried together under section 2 (1), Criminal Procedure 
Code and it is indeed obvious that one Court should have dealt with both these murders.” 
The two cases could not be tried by any one of the two Sessions Courts if the 
provisions of section 234, Criminal Procedure Code, were subject to the pro- 
visions of sections 177 to 188 with respect to the territorial jurisdiction of 
Criminal Courts. 


In Sachidanandam v. Gopala Ayyangar! Odgers, J., relying on the case 
reported as Bisseswar v. Emperor? held that unless the abetment of an offence 
took place within its territoral jurisdiction, a Court could not avail itself of 
the provisions of section 239 to try such abetment along with the principal 
offence. He observed at page 994: 

“ I am doubtful about the matter, I must say ; but giving the best consideration I can to it, and 
with this expression of opinion of the Calcutta High Court, I am inclined to think that jurisdiction 
being the foundation of the charge, is to be imported or understood as present in all the subsequent 
procedure set out in the Code ; and if that is so, it clearly must govern section 239.” 

The approval of the Legislature of a particulary construction put on the 
provisions of an Act on account of its making no alteration in those provisions 
is presumed only when there had been a consistent series of cases putting a 
certain construction on certain provisions. 


Lastly, an implied support to the view we are inclined to take is to be 
obtained from the observations of the Judicial Committee in Babulal Chou- 
khani v. The King Emperor? at page 175: 


“ Nor is there any limit of number of offences specified in section 239 (d). The one and only 
limitation there ıs that the accusation should be of offences ‘ committed in the course of the same 
transaction ° Whatever scope of connotation may be included in the words ‘ the same transaction y 
it is enough for the present case to say that if several persons conspire to commit offences, and commit 
overt acts in pursuance of the conspiracy (a circumstance which makes the act of one the act of each 
and all the conspirators), these acts are committed in the course of the same transaction, which em- 
braces the conspiracy and_the acts done under it. The common concert and agreement which 
constitute the conspiracy serve to unify the acts done in pursuance of it.” 


This indicates that the only limitation on the jurisdiction of the Court to 
charge and try together various persons in pursuance of the provisions of 
clause (a) of section 239, Criminal Procedure ‘Code, is that the accusation 
against those persons should be of offences committed in the course of the same 
transaction. It cannot be disputed that the accusation against the accused 
with respect to the overt acts committed by them in pursuance of a conspiracy 
is with respect to offences committed in the course of the same transaction and 
that therefore persons accused of these offences can be tried together 
at one trial in pursuance of the provisions of clause (a) of section 239. We 
therefore hold that the Calcutta Court had jurisdiction to try the appellant 
of thé offences under section 471 read with section 466, Indian Penal Code, 


1. (x 57 M.L.J. 518: L.L.. 32 Mad. 991: 2. ALR. 1924 Cal. 1034. 
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even though those offences, in pursuance of the conspiracy, were committed wat 
Madras. 


The second contention for the appellant is really to the effect that the 
appellant was charged with two conspiracies in the alternative and that such a 
charge is unwarranted by law. This, however, is not the correct interpreta- 
tion of the charge of conspiracy framed against the appellant. The charge was 
one of conspiracy, it being a conspiracy to commit an offence punishable with 
rigorous imprisonment for two years or upwards. The particular offence to be 
committed was described in the alternative. One was to commit an offence of 
forgery and to use the forged document and the other was the offence of fraudu- 
lently or dishonestly using the licence containing the forged certificates and 
endorsements. The expression ‘andjor’ in the first charge simply meant that 
the offences they had conspired to commit consisted either of the offence to 
commit forgery and subsequently to use the forged document as genuine or the 
object was merely to use the licence with forged endorsements even though 
there was not any conspiracy to commit forgeries in the licences. In other 
words, the charge was that the appellant and Kalyanam entered into a conspi- 
racy to commit offences punishable with rigorous imprisonment for two years 
or upwards and that the offences contemplated to include 
the offence of using the licence with forged endorsements and may also include 
the offence of forging the licence. Thus, there was no” casa 
of two alternative conspiracies. The conspiracy was one and it being 
doubtful what the facts proved would establish about the nature of offences to 
be committed by the conspirators, the charge illustrated the offence in this 
form. In his charge to the jury the learned Judge said at page 14: 

“ In this case from the circumstances, it may not be very clear whether they actually made an 
agreement among themselves tq do or cause to be done forgery of the document or whether they 
merely agreed to use it as a genuine document knowing that it was a forged document. Therefore, 
the charge is in the alternative that cither they agreed among themselves to do or cause to be done 
the forgery of this document or rather, the forgery of the endorsements of confirmation or revalidation ; 
or in the alternative, they agreed among themselves ing user of such a forged document knowing 
that it is forged. So both ‘ and/or ’ is mentioned in the charge, either they agreed to commit forgery 
or they agreed to use it os it is forged or they agreed to do both, both to commit forgery and 
use it knowing it to be a forged document.” 

Such a charge is justified by the provisions of section 236 of the Code. We 
are therefore of the opinion that the charge of conspiracy does not suffer 
from any illegality. 

We have carefully considered all that has been said in connection with 
the alleged misdirections in the charge to the jury and are of opinion that the 
charge does not suffer from this defect. The Judge has at places expressed in 
unequivocal language what appears to him to be the effect of certain pieces of 
evidence. But that, in our opinion, has not been in such a setting that it be 
held that the jury must have felt bound to find in accordance with that opi- 
nion. The Judge has, at various places, stated that the jury was not bound 
by his opinion, that it had to come to its own conclusion on questions of fact 
and that it was the function of the jury to decide all questions of fact. 


There is nothing wrong in telling the jury that even if the endorsements 
had been made by the proper departmental officer and they were ante-dated, 
forgery would have been committed. That is the cotrect proposition of law. 
The ante-dated document would be a false document. Knowledge of ante- 
dating the endorsements, naturally conveyed knowledge of the commission 
of forgery. . 

The mistake in the letter, dated April 20, 1953, from the Chief Controller 
of Imports and Exports, is not such as to lead to the conclusion that the letter 
could not have been delivered to the proper addressee. The appellant’s firm 
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is located at 19, Sambhu Mallick Road and the address of this letter gave the 
nùmber as 16. Shop No. 16 could not have been at much distance from Shop 
No. 19. The postman delivering letters at the two shops must be the same. 
Postmen get to know the regular addressees by their names and ordinarily 
locate them even if there be some slight error or even omission in the address. 
The letter addressed to the appellant’s firm is not proved to have returned to 
the dead-letter office or to the Chief Controller of Imports and Exports. If it 
was delivered by the postman at the Shop No. 16, ordinary courtesy requires that 
that shop would have sent over the letter to the neighbouring Shop No. 19. 
The appellant’s conduct in not taking any action to find out what was the 
result of his representation to the Chief Controller of Imports and Exports is 
consistent with the view that he did receive the reply of the Chief Controller 
of Imports and Exports. In the circumstances, an expression of opinion that 
the letter would have reached the appellant cannot be said to amount to a 
misdirection. 

The learned Judge is perfectly justified to ask the jury to take into.con- 
sideration the probabilities of a ease, where no definite evidence, in connection 
with an incidental matter, exists. 


We do not consider that the contentions raised do amount to misdirec- 
tions.. y 
In view of the above, we see no force in this appeal and accordingly 
dismiss it. 
i Appeal dismissed. 


SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction). 
PRESENT :—K. Suppa Rao AND RAGHUBAR DAYAL, JJ. 


M. V. Joshi -. Appellant* 
v. 
M. U. Shimpi and another .. Respondents. 
Prevention of Food Adultsration Act (XXXVII of 1954), Section 16 (1) (a)—Selling butter below prescribed 
standard—O ffence—Irrebuttable presumption of adulteration—Prevention of Food ation Rules, 1955— 
Rule A-11.05 of Appendix B—‘ Butter °—If includes butter prepared from curds. 


Under the Prevention of Food Adulteration Act selling butter below the prescribed standard is 
deemed to be adulteration. If the standard is not maintained, the butter, by a fiction, becomes an 
adulterated food, A dealer in such butter cannot adduce evidence to prove that notwithstanding the 
deficiency in the standard, it isnot adulterated. Butter prep: from curd comes within the 
definition of “ butter ” in rule A. 11.05 of Appendix B to the Prevention of Food Adulteration Rules, 
1955. Butter is definéd in Rule A. 11.05 as the product of milk or cream of cow or buffalo. It is butter 
made from milk. [On April 16, 1960, the Central Government made another rule amending rule 
A. 11.05 by inserting the word “ curd ” in the definition of butter and the amended definition reads, 
“ butter means the product prepared exclusively from milk, cream or curd of cow or buffalo. . . "J 


Appeal by Special Leave from the Judgment and Order dated the 23rd 
July, 1959, of the’ Bombay High Court in Criminal Appeal No. 165 of 1959. 


H. J. Umrigar, Advocate and Messrs. S. N. Andley, J. B. Dadachanji; 
Rameshwar Nath and Rdvinder Narain, Advocates of Messrs. Rajinder Narain 
¢ Co., for Appellant. 


Naunit Lal, Advocate for Respondent No. 1. 
B. K. Khanna and R. H. Dhebar, Advocates for Respondent No. 2. 


*Crl. A. No. 155 of 1959. + goth February, 1961. ` 
8—i1g 


146 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1961 


The Judgment of the Court was delivered by 


Subba Rao, J—This appeal by Special Leave is directed against the judg- 
ment of the High Court ot Judicature at Bombay allowing the appeal filed by 
respondent No. 1 against the acquittal of the appellant by the J udicial Magis- 
trate, First Class, Thana, and convicting him under section 16 (1), read with 
section 7 (i), of the Prevention of Food Adulteration Act, 1954 (hereinafter 
called the Act), and sentencing him to undergo rigorous imprisonment for two 
months and to pay a fine of Rs. 250. 


The appellant is the proprietor of a shop at Thana known as the Cottage 
Industries. He is a dealer in butter. On June 27, 1957, the Food Inspector of 
the Thana Borough Municipality visited the shop of the appellant and purchased 
from him some quantity of Khandeshi butter. After purchasing the butter, the 
Food Inspector notified his intention to the appellant that he was going to get 
the butter analysed. He divided the butter into three equal parts, put them in 
three separate bottles and duly sealed the bottles in the presence of two pan- 
chas. He gave one of these bottles to the appellant sent one to the Public Analyst 
and kept the third with himself. The appellant signed the labels on the bottles 
and also passed a receipt in favour of the Food Inspector in token of the receipt 
of one of the bottles and that receipt was signed by the appellant and counter- 
signed by two panch witnesses. 


The Public Analyst analysed the butter sent to him and sent his report in 
due course. In the report it was stated that the butter contained 18 -32 per cent. 
foreign fat, 19.57 per cent. moisture and 64.67 per cent. milk fat. 


On October 5, 1957, the Food Inspector filed a complaint in the Court of 
the Judicial Magistrate, First Class, Thana, against the appellant. It was al- 
leged therein that the sai@ butter was found to be ‘‘adulterated’’ as defined in 
section 2 (1) (a) of the Act and that the appellant had committed an offence 
under section 16 (1) (a) of the Act by selling the adulterated article of food 
in contravention of section 7 (i) of the Act and the rules made thereunder. 
The Judicial Magistrate acquitted the appellant on the ground that it had not been 
proved beyond reasonable doubt that the butter which was purchased from the 
shop of the appellant was the very same butter which was sent to 
the Public Analyst and also for the reason that butter prepared out of curd 
did not come within the mischief of the definition of the word ‘‘butter’’ in rule 
A. 11.05 of Appendix B to the Prevention of Food Adulteration Rules, 1955 
(hereinafter called the Rules). The Food Inspector preferred an appeal 
against that order of acquittal to the High Court. The High Court held that 
the conclusion of the learned Judicial Magistrate that the butter purchased. 
from the appellant might have been tampered with before it was sent to the 
public Analyst was not based on any evidence on the record. It further held 
that butter prepared from curds was covered by the definition of the word 
‘butter’? given in the relevant rule. It further held that even if the butter 
prepared out of curds was not butter as defined in the said rule, the appellant 
would still be liable under section 2 (1) (a) of the Act as it contained foreign 
fat and, therefore, was an adulterated article of food within the meafing of the 
said section. In the result it set aside the order of acquittal, convicted the ap- 
pellant under the Act and sentenced him to rigorous imprisonment for two 
months and to pay a fine of Rs. 250. Hence this appeal. 


Learned counsel for the appellant raised before us the following points: 
(1) The High Court went wrong in holding that the appellant had committed an 
offence under the Act, even though the butter in question was not butter within 
the meaning of the Rules. (2) Butter prepared from curds is not butter within 
the meaning of rule A. 11.05 of Appendix B to the Rules. (8) Butter sent to 
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the Public Analyst was not the same butter seized from the appellant. (4) The 
oe of the Public Analyst was vague and, therefore, no conviction could be > 
ased on it. 


For the purpose of this appeal we are assuming in favour of the appellant 
that he would not be liable for conviction unless the butter seized from him was 
butter within the meaning of the rule. We shall proceed to consider the appeal 
on that basis. In this view, nothing further need be said on the first question 
raised by learned counsel. 


At the outset it would be convenient to consider the ingredients of the 
offence alleged to have been committed by the appellant. Section 2 (i) of the 
Act defines the word ‘‘adulterated’’ and it says that an article of food shall be 
deemed to be adulterated if it satisfies one or other of the conditions prescribed in. 
sub-clauses (a) to (1). We are concerned in this appeal with sub-clause (l) 
whereunder an article of food shall be deemed to be adulterated if the quality or 
purity of the article falls below the prescribed standard or its constituents are 
present in quantities which are in excess of the prescribed limits of variability. 
Section 2 (ait) defines ‘‘prescribed’’ to mean ‘‘preseribed by rules made under 
this Act”. In exercise of the powers conferred by sub-section (2) of section 4 
and syb-section (1) of section 23 of the Act, the Central Government made 
rules prescribing, inter alia, the standards of quality of different articles of food. 
Rule 5 says that standards of quality of the various articles of food specified in, 
Appendix B to the Rules are as defined in that appendix. Rule A. 11.05 of 
Appendix B to the Rules defines ‘‘butter’’ to mean ‘‘the product prepared 
exclusively from the milk or cream of cow or buffalo, or both, or without the 
addition of salt and annatto and shall contain not less than 80 per cent. of 
milk fat and not more than 16 per cent. of moisture” and no preservative is 
permissible in butter. Therefore, if the quality or purity of butter falls below 

. the standard prescribed by the said rule or its constituents are in excess of the 
prescribed limit of variability, it shall be deemed to be adulterated within tha 
meaning of section 2 of the Act. If the prescribed standard is not attained, 
the statute treats such butter, by fiction, as an adulterated food, though in 
fact it is not adulterated. To put it in ather words, by reason of the fiction, 
it is not permissible for an accused to prove that, though the standard preserib- 
ed is not attained, the article of food is in fact not adulterated. The non- 
conformity with the standard prescribed makes sguch butter an 
adulterated food. Section 7 of the Act prohibits the manufacture, sale, storage 
or distribution of such food. Section 16 provides a penalty for the contraven- 
tion of the» provisions of section 7. The first question, therefore, that falls for 
consideration’ is whether the butter seized from the appellant was butter as 
defined by rule A. 11.05 of Appendix B to the Rules. 


Learned counsel for the appellant argues that butter prepared from curd 
ig not butter as defined in the Act for the following reasons: (1) the definition 
of the word ‘‘butter’’ does not include the product which is obtained from curd, 
as it refers only.to a product which is prepared from milk or cream; (2) the 
three words, ‘‘milk’’, ‘‘cream’’ and ‘‘curd’’, are separately and exhaustively 
defined in the Rules and, therefore, the omission of the word ‘‘curd’’ in the 
gaid rule is a clear legislktive indication that butter prepared from curd is not 
butter within the meaning of that rule; and (3) the word ‘‘exclusively’’ found 
in the rule emphasizes the fact that butter to come under the definition in the 
Act should have been prepared from milk or cream and from no other product. 


Before considering the argument advanced, it would be necessary to notice 
how butter is. made. In England, butter is made as follows: 
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«ye ew ee © -a8 quickly as the milk is separated the cream is cooled. The cream 
ds delivered to the creamery, where it is graded according to at least two classes, sweet and sour. me 
a... . . .’. Then it is pasteurized, and if ripened cream butter is to be made a pure culture 

of Streptococcus lactis is introduced to start the desirable souring process. If sweet cream butter is to be 
made no starter is added. The best storage butter is made from unripened or sweet cream. After 
pasteurization and ripening the cream is held overnight, when it ıs churned, washed, salted and 
worked in the combined churn and worker.” (Ses Encyclopaedia Britanmca, Vol. 4, page 469). 
In India butter is prepared in the rural areas by the indigenous process out of 
goured milk and cream, i.e., curd. In some cities butter is also made directly 
out of milk and cream; but the percentage of the said production is insignifi- 
cant compared with the indigenous system obtaining throughout India. What- 
ever process is adopted, whether butter is taken directly out of milk or taken 
out of soured milk or cream, it is prepared only from milk. The only difference 
between the two is that in the case of butter prepared from curd there is an 
intervening souring process which is not necessary in the case of butter directly 
prepared from milk or cream. Shortly stated, butter, by whatever process it is 
prepared, is a product prepared from milk. 


Now let us look at the relevant rules to consider whether they provide 
any reasonable basis for sustaining the argument advanced by learned counsel 
for the appellant. We shall now read the relevant rules of Appendix B to the 
-Rules — f ac. 4 

A. 11.01. Milk means the normal clean and fresh secretion obtained by complete milking of the 


udder of a healthy cow, buffalo, goat or sheep during the period following at least 72 hours after 
calving or until colostrum free whether such secretion has been processed or not. 


A. 11.05 Butter means the product pr exclusively from the milk or cream of cow or buffalo, 
‘or both, or without the addition of salt and annatto and shall contain not less than 80 per cent. of 
milk fat and not more than 16 per cent. of moisture. No preservative is permissible in butter. 


A. 11.06. Dahi or curd: (a) Whole milk dabi or curd means the product obtained from fresh 
-whole milk either of cow or buffflo by souring. It shall not contain any ingredient not found in 


A. 11.10. Cream means the portion of milk rich in milk fat which has risen to the surface of milk 
-on standing and has been removed or which has been separated from milk by centrifugal force. It 
:shall contain not less than 40 per cent. of milk fat and shall not contain any added substance. The 
fat separated from cream shall conform to the specification prescribed for ghee. 


A. 11.14 Ghee means the pure clarified fat derived solely from milk or from milk curds or from 
cream to which no colouring matter or preservative has been added. 


It was asked with some plausibility that if the rule making authority did nob 
intend to make a distinction, in the context of making butter, between milk, 
cream and curd, why did it define the said three products separately, and why, 
in the case of butter, curd was not shown as one of the products from which it 
could be prepared, while in the case of ghee, it was shown as e separate 
‘produce from which ghee could be prepared. The first criticism can easily be 
answered. Milk, cream and butter have got to be separately defined, for they 
are sold in those three different forms, and the question of adulteration of the 
said products would have to be considered separately in regard to the stan- 
dards prescribed for them. There is also no force in the second criticism. 
‘The original rules were framed on September 12, 1955, and the definition of 
‘ghee was introduced therein in 1956. The authority making the subsequent 
rule might have thought of clarifying the definition of ghee to steer clear of 
the difficulties raised in the case of the definition of bujter. Putting aside the 
‘general argument, let us now look at the relevant provisions. The following 
words in the definition stand out prominently: ‘‘product prepared exclusively 
from milk or cream of cow or buffalo, or both’’. To be butter it should 
comply with the following conditions: (t) it shall be a product from mifk or 
-eream; (ù) the said milk or cream shall be that of cow or buffalo, or of both; 
(#) the product shall be prepared from the said milk; and (iv) it shall be 
“prepared exclusively from the said milk. ‘‘Product’’ means ‘‘a thing produced. 
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by, nature or a natural process or manufacture’’. What is the meaning of the 
word ‘“‘prepared”’? The Rules use different words for different milk products, 
In the case of butter, milk and curd, the word used is ‘‘obtained”’ ; and in the 
case of ghee the word used is ‘‘derived’’. The dictionary meaning of the word. 
“‘prepare’’ is, ‘‘to bring into proper state for use by some special or technical 
process, to manufacture, to make or compound’’: (see The Shorter Oxford. 
Dictionary, 3rd edn., at page 1571). The word has a comprehensive meaning, 
and takes in different processes involved in making a thing ready for use or 
consumption in a particular form. Butter is a product prepared by a process. 
out of milk, whether the process involved is a simple or a complicated one, and, 
therefore, butter drawn from curd is a product prepared from milk. The word. 
‘‘exelusively’’, in our view, refers to the milk or cream of cow or buffalo.. 
“Milk” has been defined as secretion obtained by milking of the udder of a 
healthy cow, buffalo, goat or sheep, whereas the definition of ‘‘butter’”’ is eon- 
fined exclusively to the milk of cow or buffalo. The word “exclusively”, 
therefore, has no relation to other milk products. The plain meaning of the 
words used in the section indicates that butter prepared from milk or eream,. 
by whatever process, is comprehended by the definition. 


Learned counsel for the appellant contends that the rule being a part of 
a penal statute, it should be construed in favour of the accused. When it is 
said that all penal statutes are to be construed strictly it only means that. 
the Court must see that the thing charged is an offence within the plain mean- 
ing of the words used and must not strain the words. To put it in other words, 
the rule of strict construction requires that the language of a statute should be 
go construed that no case shall be held to fall within it which does not come 
within the reasonable interpretation of the statute. It has also been held. 
that in construing a penal statute it is a cardinal printiple that in case of doubt 
the construction favourable to the subject should be preferred. But these rules 
do not in any way affect the fundamental principles of interpretation, namely, 
that the primary test is the language employed in the Act and when the words: 
are clear and plain the Court is bound to accept the expressed intention of the 
legislature. 


The latest view on the relevant rule of construction is found in ‘‘ Maxwell 

on Interpretation of Statutes”, 10th edn., at page 262, which reads, 
veer tee heres ae it is now i that th td f the judicial i i 
Fj ara ce paramount duty of the judi interpreter is 


to put upon the language of the honestly and faithfully, its plain and rational meaning 
and to promote its object. ” 


Adverting to Acts against adulteration, the learned author quotes Day, J ~ im 
Newby v. Sims1 as follows: 


“I cannot concur in the contention that because these Acts (against adulteration) impose penalties. 
therefore, their construction should, necessarily, be strict. I think that neither greater nor less strict- 
ness should be applied to those than to other statutes. ” me 
So judged, we have no doubt that the butter prepared out of curd falls within, 
the plain meaning of the words in the said rule. 


Reliance is placed by learned counsel for the appellant on the decisiom 
of Miabhoy, J., in Narghinha Bhaskar v. State of Bombay? The decision is 
certainly in favour of the appellant. But a Full Bench of the same High Court 
im Sadashiv v. P. V. Bhalarao® overruled the said decision. In the latter 
decision Chainani, O.J., after considering the arguments observed at pagé 
1804 thus: 





1. (1894) 63 L.J.M.C. 229. 3 LL.R. (1959) Bom. 1800 (F.B.). 
a. I.L.R. (1958) Bom. 637. ; 
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“ The emphasis is, therefore, on the basic material from which butter is prepared and not on the 
process by which it is made. Dahi is prepared from milk by souring it. Butter prepared from Dahi 
can, therefore, be said to be butter prepared from milk itself, after it has undergone the process of 
souring. 2. 6 6 ee ee ee ee ew ew ee + There is also a third method, 
which is used in some dairies and that is produce butter directly from milk itself. In all these three 
cases, the basic material from which butter is made is milk. Only the processes adopted for making 
it are different. In one case it is produced from milk directly. the other two cases, cream and 
curd are first prepared and these are then churned to obtain butter. The preparation of cream or 
curd is only an intermediate process in the manufacture of butter from milk. Butter made from Dahi 
or curd, is therefore also butter made from milk. 


We entirely agree with these observations. E 


Reliance is then placed upon a decision in Hunt v. Richardson! in support 
of the argument that if the standard prescribed was not maintained, the 
appellant did not commit any offence, as there was no adulteration of milk fat 
with other products. In the above case, by section 6 of the Sale of Food and 
Drugs Act, 1875, ‘‘no person shall sell to the prejudice of the purchaser any, 
article of food which is not of the nature, substance, and quality of the article 
demanded by the purchaser, under a penalty’’. By section 4 of the said Act, the 
Board of Agriculture were empowered to make regulations for determining what 
deficiency in any of the normal constituents of genuine milk should for the 
purposes of the Sale of Food and Drugs Acts raise a presumption, until the 
contrary was proved, that the milk was not genuine. In exercise of their power, 
the Board of Agriculture made a regulation prescribing that where a sample of 
milk contained less than 3 per cent. of milk fat it was to be presumed that 
the milk was not genuine by reason of the abstraction therefrom of milk fat or 
the addition thereto of water. A dealer in milk sold pure milk and the defici- 
ency in the milk fat was not due to any abstraction from the milk or addition, 
thereto, but because of the herbage on which the cows were fed. The Court, by 
a majority, held that no offence was committed by the dealer. The reason given 
for the decision is found at page 452 and it is, 


“ This section does not authorise the Board of Agriculture to define what is milk, or to fix a stan‘ 
dard of the normal constituents below which an article shall be deemed not to be milk, and the regula- 
tion providing that where a sample of milk contains less than g per cent. of milk fat it shall be presumed, 
until the contrary is proved, not to be genuine of pecemity implies that it may be proved to be genuine 
although it contains less than g per cent. of milk fat. Tt is to be observed that section 1 of the same 
Act of 1899, which deals with the importation of adulterated or impoverished milk, provides in sub- 
section 7 that for the purposes of that section milk shall be deemed to be adulterated or impoverished 
if it has been mixed with any other substance, or if any part of it has been abstracted so as in either 
case to affect injuriously its quality, substance, or nature. This, I think, confirms the view implied 
in the regulation that milk which not been so treated although it be deficient in milk fat is none 
the less deemed to be milk for the purposes of section 6 of the Sale of Food and Drugs Act, 1875.” 

It is, therefore, obvious that under the English Act selling milk below a parti- 
cular standard is not an offence. The gist of the offence is mixing with milk any 
other substance or abstracting any part from it so as to affect injuriously the 
quality, substance, or nature of the milk. The regulation preseribing that milk 
shall contain not less than 3 per cent. of milk fat raises only a rebuttable presump- 
tion, and the dealer, notwithstanding such deficiency, can prove that the milk 
has not been adulterated or impoverished within the meaning of the said Act. 
But in the Indian Act selling butter below the prescribed standard is deemed to 
be adulteration. If the standard is not maintained, the butter, by a fiction, becomes 
an adulterated food. A dealer in such butter cannot adduce evidence to prove 
that notwithstanding the deficiency in the standard, it is not adulterated. 


The conclusion we have arrived at is not only supported by the plain words 
of the rule, but also carries out the clear intention of the Legislature. The 
Act was passed to make provisions for the prevention of adulteration ofe food. 
Butter is a favourite edible fat and is consumed in different ways by innumerable 


1. L.R, (1916) 2 K.B.D. 446. 
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persons in this country. As we have already pointed out, butter is prepared in 
the rural areas throughout this country by the indigenous process of churning 
soured milk, whereas only in a few cities butter is prepared directly from milk. 
The interpretation suggested by learned counsel for the appellant, if accepted, 
would make the rule a dead-letter, for all practical purposes, and the object of 
the Legislature would be defeated. In our view, the intention of the Lgislature 
has been clearly expressed in the rule. 


We, therefore, hold that butter prepared from curd comes within the defini- 
tion of “‘butter’’ in rule A. 11.05 of Appendix B to the Rules. 


The second contention turns upon a question of fact. The High Court 
considered the entire evidence and accepting the evidence of the Hood Inspector 
and the Health Officer, held that the bottle sent to the Public Analyst was 
the sample seized from the appellant. There are no permissible grounds for 
allowing the appellant to canvass the correctness of this finding. We, 


therefore, accept the finding. 


The last contention is that the report of the Public Analyst is ambiguous 
and, therefore, the benefit of doubt should be given to the appellant. What ig 
stated is that in the report it is stated that the butter con- 
tained 19.57 per cent. of moisture, 64.67 per cent. of milk fat and 18.32 
per cent. of foreign fat, totalling 102.56 per cent., i.e., more than 100 per cent. 
It is, therefore, argued that the report on the face of it is incorrect and therefore 
should not be acted upon. There is an obvious fallacy underlying this argu- 
ment. 18.32 per cent. of foreign fat is not a percentage in relation to the milk 
but only in reation to the fat. Out of the fat in the milk, the analyst 
says that 18.32 per.cent. is foreign fat. In his ow: words, ‘‘The butter fat in 
the sample contains 18.32 per cent. foreign fat.’ If that be so, there is no 
mistake on the face of the report. The report clearly indicates that the butter 
sold by the appellant was below the standard prescribed under the rule. If so, 
it follows that the appellant is guilty of the offence with which he was charged. 


The High Court sentenced the accused to undergo rigorous imprisonment 
for two months and also to pay a fine of Rs. 250. We agree with the High 
Court that the offence committed by the appellant is a serious one and that 
ordinarily the punishment should be deterrent. In most of the cases of this 
kind imprisonment would certainly be a suitable sentence. But in this case, 
there was a conflict of view even in the Bombay High Court as regards the ques- 
tion whether butter made from curd would be butter within the meaning of the 
rule. Indeed, it was brought to our notice that on April 16, 1960, the Central 
Government made another rule amending rule A. 11.05 by inserting the word 
“ourd’?? in the definition of butter and the amended definition reads, ‘‘butter 
means the product prepared exclusively from milk, cream or curd of cow or 


fine would meet the ends of justice in the present case. We, therefore, set 
aside the sentence of two months’ rigorous imprisonment and a fine of Rs. 250 


and instead sentence the appellant to pay a fine of Rs. 500. 
With this modification, the appeal is dismissed. 
Sentence modified. 
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Hindu Law— Adoption by widow of a coparcensr—Effect—Estats taken by—Heirs of collateral—tIf divested. 
If A is an owner of property possessing a title defeasible on adoption, not only that title but also 
the title of all persons aiming under him, will extinguish on the adoption. 


‘The case of an adopted son’s claiming to divest the heir of a collateral, who died before the adop- 
tion took place, of the property inherited from the collateral, is different from the case of his claiming 
the property which originally belonged to the adoptive father but had devolved on a collateral an 
after the death of the collateral, which took place before the adoption, devolved on a heir of the colla- 
teral. In the former case, the claim is to the property of the collateral, while in the latter case it is to 
property of the adoptive father, which, by force of circumstances had passed through the hands of 
a collateral. 


The heir of a collateral succeeding to the sole surviving coparcener inherits the absol- 
utely but subject to defeasance, and the right in the property devolves on his heir, w aes conse- 
quently take that pro absolutely, but still subject to defeasance, as no better title could have been 
inherited so long as there was the possibility of the defeasance of the title by a widow of the family 
of the last surviving coparcener ing a member to the coparcenary by adopting a gon to herglecea- 


a Ta Hanmant Kulkami v. Balaji Datto Kulkarni, I.L.R. (1955) Bom. 837 (F.B.), over- 


Appeal from the Judgment and Decree, dated the 17th August, 1954, of 
the Bombay High Court, in Appeal No. 236 of 1950. R 


Purushottam Trikumdas, Senior Advocate, (N. 8. Anikhinda and M. 8. K. 
Bastri, Advocates, with him), for Appellants. 


K. R. Bengeri and A. G. Ratnaparkhi, Advocates, for Respondent. 
The Judgment of the Court was delivered by 


Raghubar Dayal, J—This appeal, on certificate under Article 133 of the 
Constitution, raises the question whether Dhruvraj, respondent, on his adop- 


tion, divests the defendants-appellants of the properties of his adoptive father 
and grandfather. 


The facts giving rise to this question are as follows: Bandegouda, father 
of the respondent, died in 1882, pre-deceasing his father Narasappagouda, who 
died ater in 1892. Bandegouda left his widow Tungabai, who adopted 
Dhruvraj as her son on July 31, 1945. ` 


Narasappagouda, on his death, left two daughters, Krishnabai and 
Shyamabai alias Chamavva. The two sisters succeeded to their father’s property 
fin equal shares. We are not now concerned with the share of Shyamabai, the 
respondent’s suit with respect to it having been dismissed. 


Krishnabai died on October 21, 1933. Her son Vasappa, succeeded her 
and died on February 20, 1934, leaving two sons, the appellants, Kri8hnamurti 
and Subbaji. Dhruvraj, respondent, instituted the suit for the recovery of the 
property from the two appellants alleging that the immovable properties 
formerly belonged to the ownership of and were under the vahiwat of the joint 
family of the above-mentioned Narasappagouda Patil and Bandegouda Patil. 

, The suit also related to declaration that the plaintiff was entitled to the 
‘Patilki’ rights in respect of the village Hombal, as the near relative of 
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Narasappagouda. The appellants denied the respondent’s rights to the pro- 
perties contending that Krishnabai was the full owner of the properties and, 
thus became a fresh stock of descent and that the appellants had inherited the 
properties from their father Vasappa to whom they had been alienated by 
Krishnabai in 1930. The High Court held that the alleged alienation by 
Krishnabai of her share to Vasappa in 1930 was not binding on the respondent 
as it amounted to a gift of immovable properties and was not made by a 
registered document. It further held that the respondent could divest the 
appellants of the properties which belonged to the respondent’s adoptive 
grandfather and upheld the decree of the trial Court with respect to the pro- 


perty which had gone in the possession of Krishnabai on the death of her 
father. 


This Court considered the rights of an adopted son with respect to the 
property of his adoptive father and of the collaterals, in Shrinivas Krishnarao 
Kango v. Narayan Devji Kango and others’ The principles to be deduced 
from what was said in this cage may be summarised thus: 


(i) An adopted son is held entitled to take in defeasance of the rights 
acquired prior to his adoption on the ground that in the eye of law his adopt- 
tion relates back, by a legal fiction, to the date of the death of his adoptive 
father, he being put in the position of a posthumous son. 


(ïi) As a preferential heir, an adopted son (a) divests his mother of the 
estate of his adoptive father; (b) divests his adoptive mother of the estate she 
gets as an heir of her son who died after the death of her husband. 


(sii) A coparcenary continues to subsist so long as there is in existence a 
widow of a coparcener capable of bringing a son jnto existence by adoption; 
and if the widow made an adoption, the rights of the adopted son are the same 
as if he had been in existence at the time when his adoptive father died and 
that his title as coparcener prevails as against the title of any person claiming 
as heir to the last coparcener. 


(w) The principle of relation back applies only when the claim made by 
the adopted son relates to the estate of his adoptive father. The estate may be 
definite and ascertained, as when he is the sole and absolute owner of the 
properties, or it may be fluctuating as when he is a member of a joint Hindu 
family in which the interest of the coparceners is liable to increase by death 
or decrease by birth. In either case, it is the interest of the adoptive father 
which the adopted son is declared entitled to take as on the date of his death. 
This prinviple of relation back cannot be applied when the claim made by the 
adopted son relates not to the estate of his adoptive father but to 
that of a collateral. With reference to the claim with respect to the estate 
of a collateral, the governing principle is that inheritance can never be in 
abeyance, and that once it devolves on a person who is the nearest heir under 
the law, it is thereafter not liable to be divested. When succession to the pro- 
perties of a person other than an adoptive father is involved, the principle 
applicable is not the rule of relation back but the rule that inheritance once 
vested could not be divested. 


(v) The estate cbntinues to be the estate of the adoptive father in 
whosoever’s hands it may be, that is, whether in the hands of one who is the 
absolute owner or one who is a limited owner. Any one who inherits the estate 
of the adoptive father is his heir, irrespective of the inheritance having passed 
through a number of persons, each being the heir of the previous owner. This 
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Court considered the case of Amarendra Mansingh v. Sanatan Singh’, which 
related to an impartible zamindari. The last of its holder was Rajh 
Bibhudenra. He died on December 10, 1922, unmarried. A collateral, 
Banamalai, succeeded to the estate as the family custom excluded females from, 
succeeding to the Raj. On December 18, 1922, Indumati, mother of Bibhuden- 
dra, adopted Amarendra to her husband, Brajendra. The question for deter- 
mination, in that case, was whether Amarendra could divest Banamalai of the 
estate, and it was answered in the positive by the Judicial Committee. This 
Court said at page 19: 

“ The estate claimed was that of his adoptive father, Brajendra, and if the adoption was at all 
valid, it related back to the date of Brajendra’s death, and aabled Amarendra to divest Banamalai.” 
The last holder of the estate was not Brajendra, the adoptive father, but Bibhu- 
dendra, who may be said to be the adoptive brother. The estate in his hands is 
described as the estate of Brajenda, the adoptive father. This Court said about 
the decision in this case: : 

_  “ Tbis decision might be taken at the most to be an authority for the position that when an adop- 
tion is made to A, the adopted son is entitled to recover the estate of A not merely when it has vested 
in his widow who makes the adoption but also in any other heir of his. It is no authority for the 
contention that he is entitled to recover the estate of B which had vested in his heir prior to his adoption 
a heir of Bibhudendra, was considered to be the heir of Brajendra 

0. 


In considering the case of Anant Bhikappa Patil (Minor) v. Shankar 
Ramchandra Patil®, this Court observed at page 24: 

“ When an adoption is made by a widow of either a coparcener or a separated member, then the 
right of the adopted son to claim properties as on the date of the death of the adoptive father by 
reason of the theory of relation back is subject to the limitation that alienations made prior to the 
date of adoption are binding on him, if they were for purposes binding on the estate. Thus, trans- 
ferees from limited owners, whether they be widows or coparceners in a joint family, are amply pro- 
tected. But no such safeguard exists in respect of property inherited from a collateral, because if the 
adopted son is entitled on the theory of relation back to divest that property, the position of the mesne 
holder would be that of an owner possessing a title defeasible on adoption, and the result of such 
adoption must be to extinguish that title and that of all persons claiming under him. The alienees 
from him would have no protection, as there could be no question of supporting the alienations on the 
ground of necessity or benefit.” 

It follows from these observations that if A is an owner of property possess~ 
fing a title defeasible on adoption, not only that title but also the title of 
all persons claiming under him, will extinguish on the adoption. 


In the present case, Krishnabai owned the property as full owner on the 
death of her father Narasappagouda, according to the Hindu law in the area 
in which the property in suit lay. But her title was defeasible on Tungabai, 
widow of Bandegouda, adopting a son to her husband. Vasappa and, after 
him, his sons, inherited this property of Krishnabai and thus’ the appellants 
claimed under Krishnabai. Their such claim is therefore defeasible on the 
adoption of a son by Tungabai. The fact that Krishnabai inherited the pro- 
perty of her father absolutely, does not affect this question of title being defeat- 
ed on the adoption of a son by Tungabai. The character of the property does 
not change as suggested for the appellants, from coparcenary property to self- 
acquired property of Krishnabai so long as Tungabai, the widow of the family, 
exists, and is capable of adopting a son, who becomes a ccparcener. 


The case of an adopted son’s claiming to divest the heir of a collateral, 
who died before the adoption took place, of the property inherited from the 
collateral, is different from the case of his claiming the property which originally 
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belonged to the adoptive father but had devolved on a collateral and, after the 
death of the collateral, which took place before the adoption, devolved on @ 
heir of the collateral. In the former case, the claim is to the property of the 
collateral, while in the latter case it is to the property of the adoptive father, 
which, by force of circumstances, had passed through the hands of a collateral. 


We may now consider the Full Bench Case of the Bombay High Court, 
Ramchandra Hanmant Kulkarm v. Balaji Datto Kulkarni, which overruled. 
the judgment in the instant case. The question formulated for the decision of 
the Full Bench was: 

“Tf on the death of a sole surviving coparcener his pro erty has devolved upon his heir by inheri- 


tance and on his death it has vested in his own heir, would the subsequent adoption in the family of the 
ole surviving coparcener divest it from such heir ?” 


The facts having a bearing on the decision of the question were as follows: 
Ramchandra and Balaji were brothers. Ramchandra died on October 10, 1903, 
and his widow Tarabai died two days later. Their son Hanmant had died, 
during Ramchandra’s lifetime, leaving behind him his widow Sitabai. The 
Watan property of Ramchandra devolved on Balaji after the death of Tarabai. 
On Balaji’s death, it devolved on Datto, his son, who died in 1916. On his 
death, the property devolved upon his son Balaji. Sitabai, widow of Hanmant, 
adopjed Ramchandra, the plaintiff, on January 21, 1945. Ramchandra there- 
after instituted the suit against Balaji, son of Datta, and claimed that 
property which originally belonged to his adoptive family on the ground that 
he was entitled to recover it by virtue of his adoption which related back to the 
date of the death of his adoptive father. 


Chagla, C.J., delivering the judgment of the Court in the above case 
said, in answer to the question formulated, that tha subsequent adoption in the 
family of the sole surviving coparcener would not divest the property, assum- 
ing that Ramchandra, the adoptive grandfather, was the sole surviving co- 
parcener of his own branch and that on his death the property devolved upon 
Datto and then upon Balaji. The learned Chief Justice, in considering the 
question on principles, said at page 851: 

“. . . ._ and therefore it is well settled since the Privy Council decided, Anant v. Shankar? 
‘that Dattu inherited this property subject to defeasance, the defeasance coming into operation in the 
event of the potential mother Sitabai adopting a son into the family of Ramchandra. ” 

He said at page 852: oes erT 


“ Balaji has succeeded to the estate of his father Dattu and what the plaintiff is really claiming 
is not the property of Ramachandra but the property of Dattu which Balaji has inherited as his son 
E ae is! eons Therefore, really, the plaintif, would have displaced Dattu as the preferential heir to 
his own grandfather. But it is difficult to understand how that principle can apply when we are deal- 
ing with property in the hands of Dattu’s heir. It cannot be said that qua the estate of Dattu the 
plaintiff is an heir preferential to Balaji, and really what the plaintiff is claiming is to displace Balaji 
and to contend that he is the heir of Dattu. ” 


He therefore expressed the view: 


“Therefore, in our opinion, once the principle is accepted, as indeed it must be accepted, that 
the property which Dattu inherited from Ramchandra was held by him absolutely as a full owner, 
then it is impossible to accede to the plaintiff’s contention that Balaji inherited to that property subject 
to certain limitations. The possibility of there being a defeasance only continued so long as Dattu 
was alive. When he died he left his property, which was his absolute property, to his heir and there 
is no reason in principle why, that provision with regard to defeasance should continue after the pro~- 
perty had been inherited by Balaji as the heir of Dattu. ” 

We may say at once that this conclusion goes against what had been said by 
this Court in Shrinivas Krishnarao Kango’s case è? 


. LLR. Bom. 897 (F.B.). 3. (1954) S.C.J. 408 : (1954) 1 M.L.J° 630 : 
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It has been overlooked that the heir of a collateral succeeding to the sole 
surviving coparcener inherits the property absolutely, but subject to defea- 
bance, and that the right in the property devolves on his heir, who must conse- 
quently take that property absolutely, but still subject to defeasance, as no 
better title could have been inherited so long as there was the possibility of 
the defeasance of the absolute title by a widow of the family of the last sur- 
viving coparcener adding a member to the coparcenery by adopting a son to 
her deceased husband, and in overlooking what was stated in this connection 
by this Court in Shrinivas Krishnarao Kango’s case,1 though not as a decision, 
but as a reasoning to come to a decision in that case. 


We are therefore of opinion that this appeal should fail and accordingly 
dismiss it with costs of this appeal. 


Appeal dismissed. 


THE SUPREME COURT OF INDIA 
: (Criminal Appellate Jurisdiction.) 
PRESENT :— Mr. Justiog K. Sussa Rao anb Mr. Justice RacHuBAR Day at. 
L. N. Mukherjee .. Appellani* 


v. 
The State of Madras .. Respondent. 

Criminal Procedure Gode (V of 1898), sections 239 and 1'77-——Offences in pursuance of conspiracy (outside 
Jurisdiction) committed within jurisdiction—Court having jurisdiction to try can try the offence of conspiracy com- 

ited outside jurisdicti 

The Court having jurisdiction to try the offences committed in pursuance of the conspiracy, 
can try the offence of conspiracy, even if it was committed outside its jurisdiction. 

Appeal by Special a from the Judgment and Order?, dated the 14th 
April, 1960, of the Madras High Court in Crl. Misc. Petition No. 246 of 1960. 

D. N. Mukherjee, Advocate, for Appellant. 

M. S. K. Sastri and T. M. Sen, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J.—This appeal, by Special Leave, is against the Order of the 
Madras High Court dismissing the application for quashing the commitment of 
the case against the appellant, to the Court of Sessions, for trial of offences of 
criminal conspiracy to cheat under section 120-B read with section 420, Indian 
Penal Code, and for the offence of forgery committed in pursuance of that con- 
spiracy. The criminal conspiracy is alleged to have been committed at Calcutta. 
The other offences in pursuance of the conspiracy are alleged to have been 
committed within the jurisdiction of the Court of Session at Madras. ‘The quash- 
ing of the commitment was sought on the ground that the Courts at Madras had 
no jurisdiction to try the offence of conspiracy. The High Court.did not accept 
the contention and dismissed the application. 

The sole question for consideration in this appeal is whether the offence of 


conspiracy alleged to have been committed at Calcutta can be tried by the Court 
of Session at Madras. 


We have held this day, in Purushotiamdas Dalmia v. The Statè of West Bengal?, 
that the Court having jurisdiction to try the offence of criminal conspiracy can 
also try offences committed in pursuance of that conspiragy even if those offences 
were committed outside the jurisdiction of that Court, as the provisions of section 
239, Criminal Procedure Code, are not controlled by the provisions of section 177, 
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Criminal Procedure Code, which do not create an absolute prohibition against 
the trial of offences by a Court other than the one within whose jurisdiction the 
offence is committed. On a parity of reasoning, the Court having jurisdiction to 
try the offences committed in pursuance of the conspiracy, can try the offence of 
conspiracy even if it was committed outside its jurisdiction. We therefore hold 
that the order under appeal is correct and, accordingly, dismiss this appeal. 


Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present:—B. P. Swa, Chief Justice, K. Sussa Rao, RAGHUBAR DAYAL 
AND J. R. MUDHOLKAR, JJ. 


Hira Lal Patni .. Appellant* 
v. 
Sri Kali Nath .. Respondent. 


Practico Jurisdiction Waiver of objection to—Effect—Plaint filed after obtaining leave under Clausa 12 


Where a pħint had been filed after obtaining the necessary leave of the Bombay High Court 
(Original Side) whether the leave obtained had been rightly obtained or wrongly obtained is not a 
matter which can be agitated at the execution stage. . The validity of a decree can be challenged in 
execution proceedings only on the ground that the Court which passed the decree was lacking in 
inherent eee in the sense that it could not have seisin of the case because the subject-matter 
was wholly foreign to its jurisdiction or that the defendant was dead at the time the suit had been insti 
tuted or decree passed, or some such other ground which could have the effect of rendering the Court 
entirely lacking in jurisdiction in respect of the subject-matter of the suit or over the parties to it. 
When the plaintiff in the instant case obtained the leave of the Bombay High Court on the origi 
side, under Clause 12 of the Letters Patent the correctness of the procedure or of the order granting 
the leave could be questioned by the defendant or the objection could be waived by him. When 
he agreed to refer the matter to arbitration through Court, he would be deemed to have waived his 
objection to the territorial jurisdiction of the Court, raised by him in his written statement. An 
objection to local jurisdiction can be waived and the defendant is estoppel from ing the juris- 
diction of the Bombay High Court to entertain the suit and to make He reference to_the arbitrator. 
He is equally estopped from challenging the authority of the arbitrator to render the award. 

Appeal from the Judgment and Decree dated the 27th J. anuary, 1955, of 


the Allahabad High Court, in Execution First Appeal No. 137 of 1954. 


A. V. Viswanatha Sastri, Senior Advocate (E. Udayarathnam and 
8. 8. Shukla, Advocates, with him), for Appellant. 


Vidya Sagar, Advocate, for Respondent. 


The Judgment of the Court was delivered by 

Sinha, C.J—This appeal, on a certificate by the High Court of Judicature 
at Allahabad, arises in execution proceedings taken by the decree-holder— 
respondent, in the following circumstances. The appellant wished to acquire 
shares in certain mills, popularly known as ‘John Mills’, at Agra. He engagedi 
the services of the respondent to negotiate the deal on certain terms. The bar- 
gain was, concluded, and the appellant, together with another person, purchased, 
the entire interest of one Major A. U. John by an indenture of sale, dated July 
10, 1946. The respondent instituted a suit, being suit No. 3718 of 1947, on the 
Original Side of the High Court of Judicature at Bombay for recovery of 
his commission, amounting to one lakh of rupees, in respect of the transaction 
aforesaid. 


The suit was eventually referred to the arbitration of one Mr. W. E. Pereira, 
administrator of the estate of the aforesaid Major A. U. John, deceased. One 
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of the defences taken by the appellant, as defendant in the action, was that 
the suit filed in the Bombay High Court, as aforesaid, after obtaining leave of 
that Court under Clause (12) of the Letters Patent, was outside the territorial 
jurisdiction of the Bombay High Court on the Original Side, inasmuch as the 
entire cause of action, if any, had arisen at Agra. The arbitrator gave an 
award in favour of the respondent to the extent of decreeing his claim for only. 
seventy five thousand rupees as commission, with interest at 6 per cent. per annum, 
pendente lite. Proceedings were taken in the High Court of Bombay for set- 
ting aside the award on certain grounds, not necessary to be stated here. The 
Bombay High Court found that there was no defect in 
the award and that there was no legal misconduct on the part of 
the arbitrator. The High Court further held that the petition was frivolous, 
and dismissed it with costs. The appellant preferred an appeal which wag 
dismissed by a Division Bench of the High Court of Bombay on January 21, 
1952. The award was, thus, incorporated m a decree of the High Court. That 
decree was transferred to the Court of the District Judge, Agra, for execution. 
On February 5, 1952, the execution proceedings were instituted by the decree- 
holder in the Court of the Civil Judge, Agra, to realise the sum of one lakh 
ten thousand rupees, approximately, on the basis of the decree passed as afore- 
said by the Bombay High Court. 


The appellant, as Judgment-debtor, put in an objection under sections 47 
and 151 of the Code of Civil Procedure, objecting to the execution of the decree 
on a number of grounds, of which it is only necessary to notice the one challeng- 
ing the jurisdiction of the High Court to entertain the suit and to make the 
award a decree of Court. It was contended that the Bombay High Court had 
no jurisdiction to entertain the suit as no part of the cause of action ever arose 
within the territorial jurisdietion of that Court, and that, therefore, all the pro- 
ceedings following thereupon were wholly without jurisdiction. The learned 
Execution Judge, by his Judgment and Order, dated April 3, 1954, dismissed the 
objection petition with costs. The appellant then preferred an appeal to the 
High Court of judicature at Allahabad against the aforesaid Judgment and 
Order of the Executing Court. The appeal, being Execution First Appeal No. 
137 of 1954, was ultimately dismissed by a Division Bench of the Allahabad 
High Court, by its judgment, dated January 27, 1955. The judgment-debtor- 
appellant moved the High Court and obtained the necessary certificate that the 
case was a fit one for appeal to this Court; and that is how the matter is before 
us. 


The only ground on which the decision of the High Court is challenged is 
that the suit instituted on the Original Side of the Bombay High .Court was 
wholly incompetent for want of territorial jurisdiction and that, therefore, the 
award that followed on the reference between the parties and the decree of 
Court, under execution, were all null and void. Strong reliance was placed, 
upon the decision of the Privy Council in the case of Ledgard v. Bull? In our 
opinion, there is no substance in this contention. There was no inherent lack 
of jurisdiction in the Bombay High Court where the suit was instituted by the 
plaintiff-decree-holder. The plaint had been filed after obtaining the necessary 
leave of the High Court under Clause 12 of the Letters Patent. Whether the 
leave obtained had been rightly obtained or wrongly obtained is not a matter 
which can be agitated at the execution stage. The validity of a decree 
can be challenged in execution proceedings only on the ground that the Court 
which passed the decree was lacking in inherent jurisdiction in the sense that 
it could not have seisin of the case because the subject-matter was wholly 
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foreign to its jurisdiction or that the defendant was dead at the time _ the suit 
Had been instituted or decree passed, or some such other ground which could 
have the effect of rendering the Court entirely lacking in jurisdiction in, 
respect of the subject-matter of the suit or over the parties to it. But in 
the instant case there was no such inherent lack of jurisdiction. The decision 
of the Privy Council in the case of Ledgard v. Bull," is an authority for the 
proposition that consent or waiver can cure defect of jurisdiction but cannot 
eure inherent lack of jurisdiction. In that case, the suit had been 
instituted in the Court of the Subordinate Judge, who was incompetent 
to try it. By consent of the parties, the case was transferred to the Court of 
the District Judge for convenience of trial. It was laid down by the Privy. 
Council that as the Court in which the suit had been originally instituted was 
entirely lacking in jurisdiction, in the gense that it was incompetent to 
try it, whatever happened subsequently was null and void because consent, 
of parties could not operate to confer jurisdiction on a Court which wag 
incompetent to try the suit. That decision has no relevance to a case like the 
present where there could be no question of inherent lack of jurisdiction in the 
sense that the Bombay High Court was incompetent to try a suit of that kind. 
The objection to its territorial jurisdiction is one which does not go to the com- 
petence of the Court and can, therefore, be waived. In the instant case, when; 
the pJjaintiff pbtained the leave of the Bombay High Court on the Original 
Side, under Clause 12 of the Letters Patent, the correctness of the procedure 
or of the order granting the leave could be questioned by the defendant or the 
objection could be waived by him. When he agreed to refer the matter to arbit- 
ration through Court, he would be deemed to have waived his objection ‘to the 
territorial jurisdiction of the Court, raised by him in his written statement. It 
is well-settled that the objection as to local jurisdiction of a Court does 
not stand on the same footing as an objection to tht competence of a Court to 
try a case. Competence of a Court to try a case goes to the very root 
of the jurisdiction, and where it is lacking, it is a case of inherent lack of 
jurisdiction. On the other hand, an objection as to the local jurisdiction of a 
Court can be waived and this principle has been given a statutory 
Tecognition by enactments like section 21 of the Code of Civil Procedure. Hav- 
ing consented to have the controversy between the parties resolved by reference 
to arbitration through Court, the defendant deprived himself of the right ta 
question the authority of the Court to refer the matter to arbitra- 
tion or of the arbitrator to render the award. It is claer, therefore, that the 
defendant is estopped from challenging the jurisdiction of the Bombay High 
Court to entertain the suit and to make the reference to the arbitrator. He ig 
equally estopped from challenging the authority of the arbitrator to render 
the award. In our opinion, this conclusion is sufficient to dispose of the 
appeal. It is not, therefore, necessary to determine the other points in contro- 
versy, including the question whether the Decrees and Orders Validating Act, 
1936 (Act V of 1936) had the effect of validating what otherwise may have 


been invalid. 
The appeal is accordingly dismissed with costs. 


Appeal dismissed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Prusent:—P. B. GasenpragapKar, K. N. Wancmoo anp K. C. Das 
Gupta, Jd. 


The River Steam Navigation Co., Ltd. and another .. Appellants* 
v. 
Shyam Sundar Tea Co., Ltd. .. Respondent. 
Carriers Act (III of 1865)—“ Common carrier ’’—Test—Every carrier if common carrier. 


The question whether the carrier was a common carrier or a private carrier has to be decided 
on the ascertainment of what he publicly professes. This profession may be by public notice or by 
actual indiscriminate carrying of goods. The profession to carry goods indiscriminately may be 
limited to particular goods or to particular routes or even as to two or more specified pomts. The 
mere fact that they are engaged in the transport of goods from certain places on their Steamer Service 
to other places does not necessarily justify the conclusion that whatever carriage they may under- 
take elsewhere is also done as a common carrier. Where boats were supplied on requisition, 
without picking and choosing for carrying consignors tea from the gardens on the feeder routes for 
loading in Steamers on the main Steamer routes, that would be sufficient public profession to act asa 
common carrier. The fact that there was no fixed rate for carriage on the feeder routes is immeterial 
in deciding whether the carrier was a common carrier. The fact that such carriage was made 
without profit is also immeterial. 

Appesl from the Judgment and Decree dated the 15th June, 1954, of the 


Assam High Court in First Appeal No. 23 of 1950. 

D. N. Mukherjee, Advocate, for Appellants. 

B. Sen, Senior Advocate (P. K. Chatterjee and P. KE. Bose, Advo- 
cates, with him), for Respondent. 

The Judgment of the Court was delivered by 


Das Gupta, J—This appeal is from the judgment and decree of the High 
Court of Judicature in Assam affirming the Judgment and Decree made by the 
Subordinate Judge of Upper Assam Districts, in a suit brought by 
the Respondent Shyam Sundar Tea Co., Ltd., against the present appellants. 
The appellant companies are joint owners of Steamer service between Dibru- 
grah and Calcutta. The main service is along the Brahmaputra River, Desang 
is one of the tributaries of the Brahmaputra and meets the main stream at 
Desangmukh Ghat. The plaintiff’s case in the plaint was that the defendant 
companies as common carriers received goods at Dillibari Ghat which is situ- 
ated on the Desang about 70 miles up-stream from Desangmukh Ghat for car- 
riage ‘‘therefrom by boats to Desangmukh Ghat and then by their steamers 
to different stations on payment of freight.” It is further the plainfiff’s case 
that on September 10, 1946, the plaintiff company delivered 120 chests of tea 
to the defendants at Dillibari Ghat for carrying therefrom and delivery of the 
same at Kidderpore in Calcutta. The boat carrying these tea chests sank; the 
tea chests were lost and could not be salvaged. The accident was, according 
to the plaintiff, due to the negligence on the part of the defendant companies’ 
agents and servants. On this ground of negligence as also on the ground that 
the companies as common carriers were liable to make goad the loss whe- 
ther or not there was negligence, the plaintiff claimed the sum of Rs. 16,224-12-0 
as compensation for the loss. i 


The defendants raised a four-fold defence. The first contention was that 
there was no delivery to the defendants at all at Dillibari Ghat and the de- 
fendants did not undertake any carriage of the goods from Dillibari Ghat. 
Secondly, it was said that the sinking of the boat was not due to any negli- 
a re 
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gence on the part of the defendants’ servants. The third contention was that 
the defendants were not @ common carrier in respect of carriage of goods 
from Dillibari Ghat to Desang. Lastly it was pleaded that in any case the 


conditions of the Forwarding Note which was executed by the plaintiff com- 
pany completely absolved the defendants from all liability. 


The Trial Court held on a consideration of the evidence that the goods 
were delivered by the plaintiff to the defendants at Dillibari Ghat for carriage 
from there to Kidderpore, Calcutta. It also held that the sinking of the boat 
was due to negligence on the part of the defendants’ servants. Accordingly, 
without coming to a clear conclusion whether the defendants were common 


carriers or not in respect of this contract of carriage the Trial Court gave the 
plaintiff a decree for the sum as claimed. 


On appeal the High Court of Assam affirmed this decree, though not for 
quite the same reasons. The High Court agreed with the Trial Court’s conclu- 
sion that there was delivery of the goods to the defendants by the plaintiff at 
Dillibari Ghat for carriage therefrom. On the question whether the sinking 
of the boat was due to the negligence of the defendants’ servants the learned! 
Judges of the High Court did not however accept the Trial Court’s view. Their 
opinien, it appears, was that the plaintiff had not been able to establish the case 
of negligence on the part of the defendant’s servants. The High Court how- 
ever came to the conclusion that the defendants undertook this carriage from 
Dillibari Ghat in their capacity as common carrier and so the question whether 
there was negligence or not was irrelevant. The High Court also found that 
the terms and conditions of the Forwarding Note did not in any way absolve 
the defendants from liability. Accordingly, the High Court affirmed the 
decree made by the Trial Court. z 


It inay be mentioned that though on both the points, viz., whether the 
delivery of the goods at` Dillibari was to the defendants and whether the 
defendants were, for such carrying from Dillibari, common carrier, one of the 
learned Judges, Mr. Justice Ram Labhaya, appears to have been hesitant in 
coming to his conclusion but ultimately on both these points he agreed with the 
Chief Justice and the agreed conclusions of both the learned Judges were, as 
we have mentioned above. 


The High Court gave a certificate under Article 133 (1) (c) of the Consti- 
tution and on that certificate the present appeal has been brought. 


On behalf of the appellants Mr. Mukherjee has tried to persuade us to 
examine the findings of the Courts below that the plaintiff delivered the tea 
chests in question to the defendants at Dillibari Ghat. He tried to show that 
it was Macneill and Company who used to run this boat service from Dillibari 
to Desangmukh and that the defendants had nething to do with this business. 
Apart from the fact that such a case that Macneill and Company used to carry 
on an independent boat service business to Desangmukh was not made in the 
plaint, we are satisfied that there is nothing that would justify us to depart 
from the well-established practice of this Court not to interfere with concur- 
rent findings of facts, of the Trial Court and the first Court of appeal. We 
may however indicate that having been taken through the evidence we have no 
hesitation in stating our agreement with that finding, viz., that the plaintiff 
delivered the tea chests in question to the defendants at Dillibari Ghat for 
carriage therefrom. We see no reason also to interfere with the High Court’s 
findings that the plaintiff has not been able to establish its case of any negli- 
gence on the part of the defendants’ agents. 2 


S—ar 
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This brings us to the main question in controversy, vig., whether the 
appellants were common carriers of goods between Dillibari Ghat and Calcutta. 
The appellants admit that they are common carriers between Dasangmukh 
Station and all other places on its steamer routes. They contend however 
that that does not make them a common carrier between Dillibari Ghat or other 
places not in its steamer service route, to any place on the steamer service 
route. The respondent’s case, on the other hand, is that once it is established 
that the defendants are common carriers within the meaning of the definition 
in the Carriers Act, they must be held in law to be a common carrier when- 
ever they undertake carriage of goods, unless with respect to the particular 
carriage they show definitely that they did not act as common carriers. 


The Carriers Act, 1865 (Act III of 1865) defines ‘‘common carrier’’ in 
these words :— 


“£ Common carrier? denotes a person, other than the Government, engaged in the business of 
transporting for hire property from place to place, by land or inland navigation, for all persons indis- 
criminately. ” 


This definition is based on the English common law as regards the com- 
mon carriers. The common law in England developed from quite early times 
to make the profession of common carriers a kind of public service; or as 
stated by Lord Holt in an early case ‘‘a public trust”. (Vide Lare v. 
Cotton). It is where such a public trust has been undertaken as distinct from 
a mere private contract that a carrier ceases to be a private carrier but be- 
comes a public carrier or as English law calls ‘‘a common carrier.” Explain- 
ing the distinction between a mere carrier and a common carrier, Alderson B, 
said in Ingate and another v. Christis® :— 

-u Everybody who undertakes to carry for anyone who asks him, is a common carrier. The cri- 
terion is, whether he carries for particular persons only, or whether he carries for everyone. Ifa man 
holds himself out to do it for everyone who asks him, he is a common carrier ; but if he does not do it 
for everyone, but carries for you and me only, that is a matter of special contract.” 


The question in any particular case whether the carrier was a common 
carrier or a private carrier has therefore to be decided on the ascertainment of 
what he publicly professes. This profession, it need hardly be mentioned, may 
be by public notice or by actual indiscriminate carrying of goods. It is alsa 
clear that the profession to carry goods indiscriminately may be limited to 
particular goods or to particular routes or even as to two or more specified points. 
In Johnson v. Midland Rly., Co® the question arose whether the Railway 
Company were as common carriers bound to carry coal from Melton Mowbray 
to Oakham Parke B, with whom Alderson B, Rolfe B, and Platt B, agreed 
stated the law thus :— ` 

“ A person may profess to carry & particular description of goods only, for instance, cattle or dry 


goods, in which case he could not be compelled to carry any other kind of goods ; or he may limit his, 
obligation to carrying from one place to another, as from Manchester to London, and then he would 


not be bound to carry to or from intermediate places. ” 
Turning to the facts of the case before him the learned Baron 
‘stated :— é i 
“Now, if the defendants stand in the situation of carriers at common law, they are not liable. 
because it does not appear in evidence that there ever had been a public profession by them that they 
would carry coals from Melton Mowbray to Oakham. ” . 
Ultimately the learned Judge recorded the conclusion thus :— 
“I think that the circumstances r” their having undertaken to be carriers does not bind them 





to carry from or to each place on the^%me, or every description of goods. ” è 
1. 12 Mod. 474. ‘ 3- (1849) 4 Ex. 967. 
2. (1850) 3 ta & K. 61. 
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. This is good authority for the appellants’ contention that the mere fact 
that they are engaged in the transport of goods from certain places on their 
pteamer service to other places does not necessarily justify the conclusion that 
whatever carriage they may undertake elsewhere is alsu done as a common, 
carrier. It is therefore necessary to examine the nature of the publie profes- 
sion made by the appellants with regard to the carriage of goods from Dilli- 
bari Ghat. It is true, as pointed out by the appellants’ counsel that there is no 
public notice, as there is in respect of places on the steamer-service route, with 
regard to carriage from Dillibari Ghat. It is legitimate however to consider 
in this connection the usual conduct of the appellant companies in connection 
with carriage from Dillibari Ghat and other ‘surrounding circumstances. It 
has to be noticed that tea gardens which supply the bulk of the companies” 
cargo traffic for its despatch steamers find it convenient and economical to. 
bring their goods to the nearest point on some river and to enter into contracts 
of carriage of goods from these points to the steamer service routes. It ap- 
pears clear from the evidence adduced in this case that for such carnage the 
tea gardens make requests to the appellants to arrange for carriage to the 
steamer station and the companies invariably comply with such re- 
quests. 


Bheir own witness, the Joint Agent at Dibrugrah, has said in this connec- 
tion “We always try to give facilities to the interior tea gardens and to all 
customers whenever they require any help.’? He has not said a single word as. 
to requests of any customers for arrangements of earriage from Dillibari Ghat 
having been refused. Indeed, when one remembers that it is by getting the 
custom from these interior tea gardens, not all of which are situated on or near 
the main stream of the Brahmputra that the companies are able to get sufficient 
cargo for their steamers, it was only natural that they would accept goods for 
carnage from places away from the main stream as indiscriminately as they do 
for carriage from stations on the main steamer route. 


The defendants’ witness Mohammad Abdulla who js their Ghat Supervisor 
. at Desangmukh has stated that ‘‘the Steamer Company bears expenses of the 
clearance of the rivers to make them navigable.’’ Such conduct is consistent 
only with the case that the companies are anxious to receive whatever cargo 
they get for carriage from places on the river Desang and other tributaries to 
stations on the main steamer route for further carriage on the steamer route. 
The service on these tributaries can therefore be reasonably described as a 
‘feeder srvice’’ for the main route and the admitted public profession for 
indiscriminate carriage of the goods of every person on the main route cannot 
but attach to the service on these ‘‘feeder routes” also. 


Against all this, Mr. Mukherjee pressed for our consideration three circum- 
stances: (1) that the rate for carriage from Dillibari was not a fixed Tate; 
(zt) that there was no regular service but boats were supplied only on requisi- 
tion and (úi) that the carriage was made without profit. 


Nothing turns on the third fact,—assuming that it has been established— 
that carriage from Dillibari to Desang is made without profits. If this is 
actually the case it is obvious that the ddan deliberately do this as a part 
of their business so as to attract good business on the main steamer service 
Toute where they hope to make sufficient profits to make up for the loss in feeder 
service. 


The cireumstance that there was no regular service but boats were supplied. 
only on requisition is also wholly irrelevant for ascertaining whether there was 
a public profession to carry indiscriminately. Even if there was & regular 
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service, there might not be a profession to carry indiscriminately; whereas 
even if there was such a profession it would not necessarily happen that regular 
service should be maintained. If, as the evidence appears to establish, the 
companies were ready to supply boats whenever requested, without picking and 
choosing, that would be sufficient public profession to act as a common carrier. 


Nor is the fact that there was no fixed rate for carriage of goods from 
Dillibari to Desangmukh of any assistance to the appellants’ contention that 
they were not common carriers, for the law does not require that a common 
carrier must have one and the same rate for all goods. The law was stated 
thus by Blackburn, J., in G. W. By. Co. v. Sutton 1% 

“ There was nothing in the common law to hinder a carrier from ayes for favoured indivi 


duals at an unreasonably low rate, or even gratis. Al that the law req was, that he should not 
.sharge any more than was reasonable.” 


“The requirement of equality of charges,’’ as pointed out by Prof. Otto Kahn- 
Fre-und in the Law of Carriage by Inland Transport (8rd Edition) at page 190, 


“in so far as it existed, was entirely the creation of statute while the common law regards in- 
quality as nothing more than possible evidence of unreasonableness.” 


That there was no fixed charge for carriage from Dillibari cannot there- 
-fore be any reason to think the appellants were not common carriers in respect 
of carriage from Dillibari. 


The next argument of Mr. Mukherjee was almost an argument of despair. 
He points out that there was a Forwarding Note (Exhibit B) executed by the 
plaintiff in respect of the journey from Desangmukh to Calcutta and there was 
a special contract there limiting the carriers’ liability. If the appellants were 
‘really cornmon carriers in yespect of the carriage from Dillibari, is it conceiva- 
‘ble, he asks, that there would not be a similar Forwarding Note covering the 
carriage from Dillibari to Desangmukh? That however is a totally wrong 
approach to the problem. A common carrier may restrict his liability by 
special contract. But the absence of a special contract cannot show that he ig 
‘not a common carrier. The fact that the appellants did not take care to 
make a special contract in respect of carriage from Dillibari is therefore wholly 
irrelevant. 


On a consideration of the entire evidence therefore we are of opinion that 


‘the appellants did profe s by their conduct, even if not by any public notice, that 
they would carry goods indiscriminately for all those who ask for such carriage 
-from Dillibari to various places on their main steamer route. They were thug 
common carriers in respect of the carriage of the plaintiff’s .géods from 
-Dillibari. 

A last contention was raised, again, on the Forwarding Note. It was 
urged that in any case this should be interpreted as covering the carriage from 
Dillibari also. In terms the Forwarding Note’ was limited to the contract of 
‚carriage as from Desangmukh to Calcutta. By no method of construction of 

-the document can it be extended to the journey from Dillibari. . 


All the contentions raised in the appeal therefore fail. The appeal is 
accordingly dismissed with costs. . 


Appeal dismissed. 





1. (1869) L.R, 4 HLL. 226 at 237. 
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SUPREME COURT OF INDIA. 
(CIV APPELLATE JURISDICTION). 


Present :—P.B. GAJENDRAGADKAR, A. K. Sarkar, K. Sussa Rao, K. N. 
Waxnonoo AND J. R. Mupeorkar, JJ. 


Bhau Ram .. Appellant* 
v. 
Baij Nath Singh and others .. Respondents. 
Advocate-General, Madhya Pradesh and Advocate-General, 
Rajasthan ..  Interveners. 
Practica—A special Leave to appeal—Subsequent withdrawal ie price of pre-emption deposited in. 
the Court below precludes the party from proceeding with the appeal—The doctrins Fi approbats and reprobat 
— Applicability. 


By Majority : (Sarkar, J. holding contra) : A statutory right of appeal cannot be presumed 
to have come to an end because the appellant has in the meantime abi by or taken advantage 
of something done by the opponent under the decree and there is no justification for extending the 
rule in Tinkler v. Hilder, 154 E. R. 1176 to cases like the present. It must be limited only to those 
cases where a person has elected to take a benefit otherwise than onthe merits of the claim in the 
lis under an order to which benefit he could not have been entitled except for the order. Here the 

ellant, by withdrawing the pre-emption price has not taken a benefit de hors the merits. Besides, 
ths is not a case where restitution is impossible or inequitable. Further the existence of a choice 
be two rights is also one of the condistions necessary for the applicability of the doctrine of 
a te and’reprobate. In the instant case there as no such choice before the appelant, and, 
terhefore, his act in withdrawing the pre-emption police cannnot preclude him from continuing 
the appeal. 

Per Sarkar, J. : By withdrawing the money the appellant has of his free choice, adopted the 
decree and must therefore be precluded from challenging its validity. He had no right to the 
money excepting such as the decree gave him. Therefore, by withdrawing the money, he adopted 
the correctness of the decree and cannot now say it is incorrect. 


The fact that the appellant had withdrawn the money after he had obtained leave of the Court 
makes no difference to the applicability of the principle. 


Appeal by Special Leave from the Judgment and Decree dated the 24th 
March, 1952, of the Judicial Commissioner’s Court, Vindhya Pradesh, in First 
Appeal No. 16 of 1952. 


L.K. Jha, Senior Advocate (4. D. Mathur and R. Patnaik, Advocates with. 
him), for Appellant. 


N.C. Chatterjee, Senior Advocate (D.N. Mukherjee, Advocate, with him), for 
Respondent No. 1. 


IN. Shroff, Advocate, for the Advocate-General, Madhya Pradesh, G.G. 
Kasliwal, Advocate- General, Rajasthan (D. Gupta, Advocate, with him), for Inter- 
veners. - 


The Court delivered the following Judgments. 


Mudholkar, F. (for the Majority).—This is an appeal by Special Leave and! 
the main point involved in it is whether the Rewa State Pre-emption Act, 1949,. 
is unconstitutional on the ground that it places an unreasonable restriction upon: 
the right to acquire pro enumerated in clause (1) of Article 19 of the Consti- 
tution.’ But before we hear arguments upon this point it is necessary to dispose of 
the preliminary objection raised on behalf of the plaintiff-respondent No. 1 by 
Mr. N. C. Chatterjee, to the effect that the defendant-appellant is precluded from 
proceeding with the appeal because subsequent to the grant of Special Leave to 
appeal to him he withdrew the price of pre-emption which was -deposited by the 
respondent No. 1 in the Court below. He contends that by withdrawing the pre- 
emption price the appellant must be deemed to have accepted the decree which 
alone entitled him to the amount and that, therefore, he cannot be heard to say 
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that the decree is erroneous. In short, Mr. Chatterjee relies upon the doctrine that 
a person cannot be allowed to approbate and reprobate. . 


In support of his contention, learned counsel has relied upon the well-known 
case of Tinkler v. Hilder}, and other cases which follow that decision or which pro- 
ceed on the same reason as that in Tinkler’s case1. Those decisions are: Banku 
Chandra Bose v. Marium Begum*, Ranendramohan Tagore v. Keshabchanda® 
Mam Ram v. Beharidas* ; S.K. Veeraswami Pillai v. Kalyanasundaram Mudaliar and 
others® ; Venkatarayudu v. Chinna® and Pearce v. Chaplin’. 

The two English decisions just referred to and some of the Indian decisions were 
considered in Venkatarayudu v. Chinna. Dealing with them Venkatasubba Rao, J., 
‘observed as follows : 

“ What is the principle underlying these decisions ? When an order shows plainly that itis 
intended to take effect in its entirety and that several parts of it depend upon each other, a person 
cannot adopt one part and repudiate another. For instance, if the Court directs that the suit shall 
be restored on the dace paying the costs of the opposing party, there is no intention to benefit the 
datter, except on the terms mentioned in the order itself. If the party receives the costs, his act is 
tantamount to adopting the order... According to Halsbury this rule is an application of the doctrine 
‘ that a person may not approbate and reprobate’ (13 Halsbury, paragraph 508)...In other words 
to allow a party,who takes a benefit under such an order, to complain against it, would be to permit 
& breach of faith ”. A 

The view taken in the other cases proceeds on similar reasoning. But what 
has to be noted is that in all these cases the benefit conferred by the order was some- 
thing apart from the merits of the claim involved in these cases. What ware 
called upon to decide is whether the appellant by withdrawing the pre-emption 
price can be said to have adopted the decree from which he had already prefered 
an appeal. The appellant did not seek to execute the decree, and indeed the 
decree did not confer a right upon him to take out execution at all. The decree 
merely conferred a right upon the plaintiff-respondent No. 1 to deposit the price 
of pre-emption and upon his doing so, entitled him to be substituted in the sale 
deed in place of the vendee.e The act of the appellant in withdrawing the pre- 
emption price after it was deposited by the respondent No. 1 cannot clearly amount 
to an adoption by him of the decree which he had specifically challenged in his 
appeal. 

Upon the principles underlying the aforesaid decisions a person who takes 
benefit under an order de hors the claim on merit cannot repudiate that part of 
the order which is detrimental to him because, the orderis to take effectin its 
entirety. How can it be said that a vendee in a pre-emption suit against whom a 
decree is passed takes any “ benefit” thereunder? No doubt, he has a right 
to be paid the pre-emption price before the pre-emption decree becomes effective 
but the price of pre-emption cannot be characterised as a benefit under the decree. 
It is only in the nature of compensation to the vendee for the loss of his property. 
For this reason the principle of the aforesaid decision would not apply to such a 
‘decree. j 


A question similar to the one before us had arisen in the Punjab in several 
cases and in particular in the judgment of Lal Chand, J., in Sundara Das v. Dhanpat 
Rai®. What the Court held there is that the right of appeal is not forfeited by 
the vendee merely because he has withdrawn the money deposited by the pre- 
emptor in whose favour a decree for pre-emption has been passed. No reference 
is made by the learned Judge to the decisions in Tinkler’s case! and in WPearce’s 
case’ and, therefore, this decision and other similar decisions are of little assistance 
in considering the argument advanced by Mr. Chatterjee. 


It seems to us, however, that in the absence of some statutory provision or 
of a well-recognistd principle of equity, no one can be deprived of his legal rights 





1, 154 E.R. 1176. 5. ALR. 1927 Mad. 1009. 
2. at G.W.N. 292. 6. 58 M.L.J. 137: A.I.R. 1930 Mad. 268. 
3- LL.R. 61 Cal. 433. g 115 E. R. A 
4 AIR. 1955 Raj. 145. 16 P. R. 74 
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including a statutory right of appeal. The phrase “approbate and reprobate” 
ig borrowed from Scots Law where it is used to express the principle embodied in 
the English doctrine of election, namely, that no party can accept and reject the 
same instrument (per Scrutton L. J. in Verschures Creameries Lid. v. Hull and Netherlands 
Steamship Co. Lidt. The House of Lords further pointed out in Lissenden v. C.A.V. 
Bosch, Lid.* that the equitable doctrine of election applies only when an interest 
is conferred as an act of bounty by some instrument. In that case they held that 
the withdrawal by a workman of the compensation money deposited by the employer 
could not take away the stautory right of appeal conferred upon him by the Work- 
men’s Compensation Act. Lord Maugham, after pointing out the limitations 
of the doctrine of approbate and reprobate observed towards the conclusion of his 
speech : 

“ It certainly cannot be suggested that the receipt of the sum tendered in any way injured the 
respondents, Neither estoppel nor release in the ordinary sense was suggested. Nothing was less 
served than the principles either of equity or of justice.” (pages 421-422). 

Lord Wright agreed with Lord Maugham and Lord Atkin and declined to 
apply the “ formula” to the appeal before the House because there was no ques- 
tion of the appellant having alternative or mutually exercisable right to choose from. 


No doubt, as pointed out by Lord Atkin, that in a conceivable case the receipt 
of a remedy under a judgment may be made in such circumstances as to preclude 
an appeal. But he did not think it necessary to discuss in what circumstances the 
statutory right of appeal may be lost and added : 


“I only venture to say that when such cases have to be considered it /may be found difficult to 
apply this doctrine of election to cases where the only right in existence is that determined by the 
judgment : and the only conflicting right is the statutory right to seek to set aside or amend that 
judgment : and that the true solution may be found in the words of Lord Blanesburgh in Moore v. 
Cunard Steamship Go.” * 

According to Lord Blanesburgh when an order appealed against and later, 
set aside, has been acted upon in the meantime “any fnischief so done is undone ” 
by an appropriate order. Thus the only question which has to be considered is 
whether the party appealing has so conducted himself as to make re,titution im- 
possible or inequitable. Thus, according to the House of Lords it is to cases in 
which a party has so conducted himself as to make restitution impossible or inequit- 
able that the principle on which the decision in Tinkler’s case* is based, may apply. 
Referring to this case and three other similar cases Lord Atkin observed : 


“ In any case they form a very flimsy foundation for such a wide-reaching principle applicable 
to all appeals as was asserted in this case : and if they did lead to that result should not be followed 
(pages 428-429). 

The Lissenden case?, has thus in clear terms indicated what the limitations of the 
Scots doctrine are. If, therefore, what was laid down in this case is the Common law 
of England according to its highest judicial tribunal, it is only that law which the 
Courts in this country may apply on the principles of natural justice and not what 
was supposed to be the Common law in certain earlier decisions. 


Tt seems to us that a statutory right of appeal cannot be presumed to have come 
to an end because the appellant has in the meantime abided by or taken advantage 
of something done by the opponent under the decree and there is no justification for 
extending the rule in Tinkler’s case4, to cases like the present. In our judgment it must 
be limited only to those cases where a person has elected to take a benefit otherwise 
than on the merits of the claim in the 4s under an order to which benefit he could 
not have been entitled except for the order. Here the appellant, by withdrawing the 
pre-emption price has not taken a benefit de hors the merits. Besides, this is not a 
case where restitution is impossible or inequitable. Further, it seems to us that the 
existence of a choice between two rights is also one of the conditions necessary for 
the applicability of the doctrine of approbate and reprobate. In the case before us 


x. L.R. 1921) 2 K.B. 608. g. 28 B.W.C.C. 162. 
2. LR. (1940) A.G. 412. 4 154 E.R. 1176. 
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there was no such choice before the ap t, and, therefore, his act in withdrawing 
the pre-emption price cannot preclude him from continuing his appeal. Wé, 
therefore, overrule the preliminary objection. The appeal will now be set down for 
hearing on merits. The costs of this hearing will be costs in the appeal. 


Sarkar, F.—It seems to me that the objection to the maintainability of this 
appeal must succeed. The appellant having taken the benefit of the decree can- 
not now challenge its validity. 


The decree was passed in a suit for pre-emption brought in May, 1951, by 
the respondent Baijnath, whom I will the respondent, against the appellant, 
the purchaser of certain property and the vendors, the other respondents who have 
not appeared in this appeal. The suit was dismissed by the trial Court but on 
appeal it was decreed by the Judicial Commissioner, Vindhya Pradesh, on March 
24, 1952. The ieee Judicial Commissioner held that the respondent had the 
right of pre-emption and that the purchase money payable by him to the appel- 
lant for pre-emption of the property, was Rs. 3,000 and directed the respondent 
to pay this sum into Court within four months. The respondent duly paid this 
sum into Court. The appellant obtained Special Leave from this Court to appeal 
from the judgment of the learned Judicial Commissioner and thereafter with- 
drew from Court the amount paid in by the respondent. The present appeal arises 
under this leave. 


The decree that was drawn up only stated that the appeal was allowe# with 
costs and the period of grace was four months. In view of Order 20, rule 14 
of the Code of Civil Procedure, the decree, in spite of its informality, must be under- 
stood as providing that upon the respondent paying the amount found payable as 
purchase money into Court within the time fixed, the appellant would deliver posses- 
sion of the property to him and his title to it would k deemed to have accrued 
from the date of the payment into Court and that, in default of such payment the 
suit would stand dismissed.with costs. 


Now, there is not the slightest doubt that in withdrawing the money from 
Court the appellant had acted entirely on his free choice; he had in no way 
been compelled todo so, nor been induced thereto by any act of the respondent. 
The respondent had done nothing to put the decree in execution and obtained pos- 
session of the property from the appellant. The appellant need not have with- 
drawn the money if he so liked and that would not in the least have prejudiced his 
interest. He has all along been in possession of the property since he purchased it 
on June 7, 1950, and he has been in enjoyment of the money also since he withdrew 
it from Court on November, 14, 1953. 


It seems to me that on these facts the appellant cannot proceed with the appeal. 
He cannot be permitted to pursue inconsistent courses of conduct. By withdraw- 
ing the money, he has of his free choice, adopted the decree and must} therefore, 
be precluded from challenging its validity. He had no right to the money excep- 
ting such as the decree gave him. Having exercised that right he cannot be heard, 
to say that the decree was invalid and, therefore, the right which he had exercised 
had never existed. 


The rule is well established in England as well as in our country, that a litigant 
is not permitted such inconsistent courses of conduct and, so far as I am aware, 
never been departed from. As early, as 1849 in Tinkler v. Hilder1, Pollock, C.B. 
in dealing with a rule to set aside an order said : 


“It might be discharged simply on this narrow ground, that, under the circumstances of this 
case, the party applying to set aside the order in question in point of fact has adopted it by taking 


something under it. 


In King v. Stmmonds*, and Pearce v. Chaplin®, the same line of reasoning was adopted. 
It is true that in these cases the orders were said to have been adopted bebatise 


I. Exch. 187 : 154 E.R. 1176. 3. (1846) 9 Q.B. 8oz. 
2. (845) 7 QB. 289. 
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costs, for the payment of which they had provided, had been received. It is also 
true that the orders were not such to which the parties directed to pay the costs, 
werc entitled as a matter of right. But all these do not seem to me to make any 
difference. The question is, are the circumstances such that it would be inconsis~ 
tent conduct to accept a benefit under an order and then to challenge it. I should 
suppose that for this purpose costs are as much benefit as anything else given by 
the order. Likewise when the orders were discretionary or such to which there 
was no right ex debito justitiae, there would be no reason to say that there could. 
be no inconsistency if they were challenged after benefits under them had been 
accepted. For deciding such inconsistency, I am unable to discover that the 
discretionary nature of the order has any materiality. 


Coming to more recent times, we get the case of Dexters Ld. v. Hill Crest Oil Co. 
Iid?, There a person, who had taken money under an award made in a commer- 
cial arbitration in accordance with which a judgment had been entered in a 
special case stated to Court, was held precluded from appealing from that judg 
ment, This, it will be noticed, was not a case where an order was considered to 
have been adopted because of receipt of costs given by it, but because of the receipt 
of the sum of money which was claimed and which was given by the award. 
Scrutton L.J. observed (p.358) : é 

“ It startles me to hear it argued that a person can say the judgment is wrong and at the same- 
time accept payment under the judgment as being right.” 

T will conclude the reference to the English authorities by reading what Lord Russel 
of Killowen said in Evans v. Bartlam?, 


“aman having accepted a benefit given him by a judgment cannot allege the invalidity of” 
the judgment which conferred the benefit.” 


Of the cases on the point in our country I may refer to Mani Lal Guzrati v. 
Harendra Lal*®, Banku Chandra Bose v. Marium Begum*, Hurrybux Deora v. Fohurmull 
Bhotoria® and Venkatarayudu v. Chinna®. Hurrybux Deor'a’s caset, was an appeal from. 
a decree in a suit for the redemption of a mortgage. The plaintiff had accepted 
the amount found by the decree passed by the trial Court to be due to him from. 
the mortgagee in possession and receipt of the income of the mortgaged property, 
and had thereafter filed the appeal asking that he was entitled to more. Rankin, 
C.J., who delivered the judgment of the Court, held that there was no inconsistency 
in the conduct of the appellant and the rule I had so long been discussing had, 
therefore, no application. This was plainly right. The appellant had accepted 
the decree passed and in the appeal did not challenge its correctness so far as it 
went but only contended that it had not gone far enough. As has been said, he 
was not blowing hot and cold but only blowing hotter : see per Greer, L.J., in 
Mills v. Duckworth’. 


Referring to King v. Simmonds®, Pearce v. Chaplin? and Tinkler v. Hilder+®, which 

I have earlier cited, Rankin, C.J., said (p. 714) that they 
“are clearly inapplicable except upon the basis that the defendant is seeking to challenge- 

an order after accepting the benefit of a term or condition imposed upon the Opposite Party at 
whose instance the order was made.” 
He was of the view that this basis did not exist in the case which he had before him.. 

Rankin, G.J., also referred to another old English case, namely, Kennard v. 
Harris11? There’, a rule to set aside an award of an arbitrator was discharged when 
it was shown that the party who had obtained the rule had accepted the costs of` 
the reference andthe award. Rankin, C.J., said with reference to this case that. 
(Pp. 713); 





1. L.R. (1926) 1 K.B. 348. 7. (1938) 1 All E.R. 318, gar. 
2° L.R. (1937) A.C. 473, 483. 8. (1845) 7 Q.B. 289. 
3. (1910) 12 G.L.J. 556. 9. (1846) 9 Q.B. 802. 
4. (1916) 21 C.W.N. 232. 10. 4 Exch. 187 : 154 E.R. 1176. 
2: 1929) 33 C.W.N. 711. It, (1824) 2B. & G. 8or. 

» (1930) 58 M.LJ. 137. 
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“ A person who accepts costs payable under an award or any other sum of money given to him 
by an award is held to be precluded from asking the Court to set aside the award.” e 


He however also observed that 


“ An award is bad unless it deals with the whole matter submitted and prima facis cannot be 
get aside in part only.” 


It may be that Rankin, C.J., was making a distinction, which is obviously correct, bet- 
ween an award which can be set aside only as a whole because it is one and indivisible 
and a judgment which might be in severable parts in which case, the adoption of a 
part by a party would not preclude him from challenging another part which was 
independent. Rankin, C.J., did not think, and if I may say so with respect, correctly, 
that the principle of Kennard v. Harris!, had any application to the facts of the case 
before him, for, there no part of the judgment was sought to be challenged by the 
appeal, excepting perhaps an independent part which by implication rejected the 
appellant’s claim to a larger sum. 


In Venkatarayudu’s case?, Venkatasubba Rao, J., after discussing various cases, to 
some of which I have referred, observed (p. 141), 

“ What is the principle underlying these decisions ? When an order shows plainly that it is 
intended to take effect in its entirety and that several parts of it depend upon each other, a person 
cannot adopt one part and repudiate another ”. 

It seems to me beyond doubt that the principle of these cases is applicable to the 
facts of the present appeal. Here we have a decree which is one arid indiv®ible. 
“The effect of it is that upon the respondent paying the money into Court he would be 
-entitled to the property and to obtain possession of it and the appellant would be entit- 
led to withdraw the money. The appellant has no right to the money whatsoever 
independent of the decree ; he had no right to compel the respondent to purchase the 
-property from him on payment of a price. Indeed the appellant had been contend- 
ing that the respondent was not entitled to purchase the property from him by pay- 
ing the price. ‘The appellant*could have drawn out the money only on the basis that 
-the decree had been properly passed. Therefore, by withdrawing the money he 
-adopted its correctness and cannot now say it is incorrect. It seems to me that the 
observation of Venkatasubba Rao, J., in Venkatarayudw’s case?, (p. 141) that “to 
-allow a party, who takes a benefit under such an order, to complain against it, would 
be to permit a breach of faith”, would apply fully to the conduct of the appellant, 
‘So would the observations of Rankin, C. J., in Hurrybux Deora’s case®, on King v. Sim- 
-monds‘, Pearce v. Chalpin®, and Tinkler v. Hilder8. ‘The present is a case where the 
appellant was seeking to challenge an order after accepting the benefit of a term or 
condition, that is to say, as to the payment of money into Court, imposed upon the 
respondent at whose instance the order was made ; that the obligation to pay money 
-was a term or condition imposed upon the respondent is manifest because the decree 
provided that if the money was not paid, the suit would stand dismissed with costs. 
Again the judgment in the present case is like an award for it is one whole and cannot 
be set aside in parts. Therefore what Rankin, C.J., said in regard to Kennard v. 
. Harris}, which turned on an award, namely, that a person who accepts costs or a sum 
-of money given to him by an award cannot ask to have it set aside would also be 
applicable. find it impossible to conceive that this judgment consists of several 
parts or that such parts are severable. 


The learned counsel for the appellant was able to refer us to, only ong,case in 
-support of his contention that the appeal could be proceeded with and that was 
-Sunder Das v. Dhanpat Rai”. That was also a case of pre-emption. There, however, 
the plaintiff who had obtained the decree for pre-emption in his favour, had executed 
that decree and obtained possession of the property concerned. The defendant 
“appealed from the decree but was unsuccessful in the first appellate Court. He then 





1. (1824) 2 B. & C. Bor. č (1846) 9 Q.B. 802. 
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appealed to the Chief Court at Lahore and when the appeal was pending there, with- 
drtw the purchase money paid into Court by the plaintiff under the decree of 
the trial Court. The Chief Court held that this did not preclude the defendant 
from proceeding with the appeal before it. The facts of that case were sub- 
stantially different from those before us. It may be said that the defendant having 
been compelled to part with the property, was justified in withdrawing the money 
from the Court and that a withdrawal in such circumstances did not amount to an 
adoption of the decree. That cannot be said in the present case. Whether on the 
facts, Sunder Das’s case! was rightly decided or not, is not a matter on which I feel 
called upon to express any opinion. If, however, that case intended to lay down 
a principle which would warrant the appellant on the facts of the case in hand in 
proceeding with this 4ppeal, I am unable to a with it. It would then be in 
conflict with all the authorities on the point and none of these was noticed in the 
judgment in that case. I do not think that Sunder Das’s case! is of sufficient 
authority to warrant a departure from the principle uniformly followed by the 
Courts. 


It is necessary, however, before I conclude, to refer to the comparatively recent 
case of Lissenden v. C.A.V. Bosch Lid.*. That was a case in which a workman who 
had been awarded compensation for partial incapacity up to a certain date accepted 
the compensation so awarded and thereafter prefered an appeal claiming that 
compensation should have been awarded to him beyond that date and so long as 
he should be incapacitated. The Court of Appeal feeling itself bound by its earlier 
decision is Johnson v. Newton Fire Extinguisher Company®, had held, somewhat reluc- 
tantly, that the workman having accepted money under the award could not chal- 
lenge its validity by an appeal. In Joknson’s case®, it appears to have been held 
that a workman could not accept part of an award and claim to amend another 
part for that would be an attempt to “ approbate and reprobate ” the award and 
this could not be allowed. The House of Lords in, Lissenden’s case?, held that 
Joknson’s case®, had been wrongly decided and that the workman before it was 
entitled to proceed with the appeal. The reason for this view was that acceptance 
by the workman of what had been found to be due to him does not operate to pre- 
vent him from appealing for some further relief. The case therefore was the same 
as that before Rankin, C. J., in Hurrybux Deora v. Fohurmull Bhotoria*. The substance 
of the decision of the House of Lords was that there was no inconsistency between 
the appeal and the adoption of the award. That however cannot be said in the 
case before us now. 


The House of Lords also pointed out that the Court of Appeal had misunder- 
stood the doctrine against “ approbating and reprobating”. It was said that 
that was a doctrine of Scottish law which in England had been held by high autho- 
rities to be equivalent to the equitable principle of election. It was observed that 
that equitable. principle depended for its application on the intention of the execu- 
tant of an instrument and was, therefore, not applicable to a case like the one the 
House of Lords had before it. It was also pointed out that the Common law per 
ciple of election had no application either, for, it depended on the existence of two 
rights or remedies, one alone of which could be chosen and in the case of an appeal 
there were no two rights or remedies. 


I do net think the observations of the House of Lords on the doctrine against 
“approbating and reprobating” affect the question before us. All the learned Judges 
who delivered opinions in the case, including Lord Atkin, who expressed himself 
with some reservation, Accepted the position that a litigant may lose his 
right of appeal by reason of his conduct after the judgment or award, for, by such 
conduct he may be estopped from appealing or may be considered in equity or at 
law as having released his right of appeal : see pp. 420, 429, 430 and 434. Lis- 
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senden’s case1, does not, therefore, in my view throw any doubt on the principle 
that a litigant may be precluded from proceeding with an appeal if that would Be 
inconsistent with his previous conduct in regard to the decree challenged by the 
appeal. It seems to me that the Courts in land have taken the same view of 
Lissenden’s case 4. In Baxter v. Eckersley,* the Court of Appeal expressly approved 
of TE prn pk laid down in Dexter’s case?. In Banque Des Marchands De Moscou 
v. Kindersley? Evershed M.R. referring to the phrases “approbating and re- 
probating ” and “ blowing hot and blowing cold ”? said at p. 119, 

“These phrases must be taken to express, first, that the party in question is to be treated as having 
made an election from which he cannot resile, and, second, that he will not be regarded, at least in 


a case such as the present, as having so elected unless he has taken a benefit under or arising out of 
the course of conduct which he has first pursued and with which his present action is inconsistent.” 


These two cases, it will be observed, were decided after Lissenden’s case}. 


All these authorities leave no doubt in my mind that the rule preventing in- 
consistent conduct is firmly established. I think, for the reasons earlier mentioned, 
that the rule is properly applicable in the present case and the appellant cannot 
be allowed to proceed with the appeal. I wish however to make it clear that the 
applicability of the rule will depend on the facts of each case ; it will depend on 
whether there has been actual inconsistency. I have found that there has been 
adoption in the present case and the prosecution of the appeal will result in the 
conduct of the appellant becoming inconsistent. That is all that I decide. 


Before leaving the case, I think I ought to observe that the fact ‘that the appel- 
lant had withdrawn the money after he had obtained leave from this Court makes 
no difference to the applicability of the principle. It was by such withdrawal that 
he adopted the decree and thereafter he is precluded from ‘proceeding with the 
appeal. There is as much inconsistency in the present case as there would have 
been, if the appellant had withdrawn the money before he had obtained the leave. 

For these reasons I woyld dismiss the appeal with costs. 


_ ,Orver :—In accordance with the majority judgment, the preliminary ob- 
jection is overruled. The appeal will now be set down for hearing on merits. 


K.L.B. Preliminary objection overruled. 
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Bengal Finance (Sales Tax) Act (VI of 1941)) as extended to the Stats of Delhi (now the Union Territory 
of Delhs)—‘ Sale ®”—If includes hire-purchase transactions—Explanation P. to definition of “ Sale ’—Scape 
—Provision extending the definition of “ Sale” to “ hire purchase”? —. iminatory and unconstitutional 
as offending Article 14 of the Constitution of India (1950)—Res judicata—IJf applicable to taxation for subse- 
quent year. 


A hire purchase transaction partakes of the nature of a contract of bailment with gn element of 
sale added to it. In such an agreement the hirer may not be bound to purchase the thing hired ; 
he may or may not be. But in either case, if there is an obligation to buy or an option to buy, the 
goods delivered to the hirer by the owner on the terms that the hirer, on payment of a premium as 
also of a number of instalments shall enjoy the use of the goods, which ultimately may become his 
property the transaction amounts to one of hire purchase even though the title to the goods remained 
with the owner and shall not pass to the hirer until a certain event has happened, namely, that all the 
stipulated instalments have been paid, or that the hirer has exercised his option to finalise the purchase 
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on payment of a sum, nominal or otherwise. The non obstante clause “notwithstanding that the seller 
rttains a title to any goods as security for payment of the price ” does not govern the main clause 
of Explanation I to definition of “Sale” in Bengal Finance (Sales Tax) Act (VI of 1941) as extended 
to the State of Delhi (now Union of Territory of Delhi). The non obstante clause has been added only 
to emphasise the categorical statement of the law contained in the main clause to the effect that a 
transfer of goods on hire-purchaser, etc., shall be deemed to be a “ sale ” even though there may be 
a stipulation to the effect that in spite of the transfer of the goods to the hirer, the owner retains title 
to those goods until the happening of the ultimate event, namely, completion of title at the option 
‘of the hirer. 

There is thus not merely a contract of bailment simpliciter but also an element of sale, in a hire- 
purchase agreement and the Legislature has seized upon that element for the purpose of subjecting 
such a transaction to the sales tax. 

It cannot be said that the extension of the definition of “ Sale ” to hire-purchase agreements is 
unconstitutional as discriminatory and infringing Article 14 of the Constitution. Hire-purchase 
transactions have been included within the definition of “ sale ” in section 2 (g) of the Central Sales 
Tax Act (LXXIV of 1956). 

What the Sales Tax Department does, or does not do, cannot change the law. The Department 
had not estopped itself by issuing instructions to dealers. 

In matters of taxation there is no question of res judicata because each year’s assessment is final 


only for that year and does not govern later years, because it determines only the tax for a particular 
period, 


Petition under Article 32 of the Constitution for enforcement of fundamental 
rights. 

Veda Vyasa, Senior Advocate (S. K. Kapur and Ganpat Rai, Advocates, with 
him), for Petitioners. 


C. K. Daphiary, Solicitor-General of India (R. Gopalakrishnan and D. Gupta, 
Advocates, with him) for Respondents. 


The Judgment of the Court was delivered by 


Sinha, C.7.—The petitioners have moved this Court under Article 32 of the 
Constitution for a writ or order in the nature of mandamus and/or prohibition and/ 
or other suitable writ, order or direction to the respondents not to levy, charge 
or collect any sales tax on transactions of what the petitioners characterised as hire- 
purchase agreements, a typical example of which is contained in Annexure ‘A’ 
to the petition, to be hereinafter examined in detail. 


The first petitioner is a private limited company incorporated under the 
Companies Act, with its registered office at Janpath, New Delhi. The second peti- 
tioner is the Managing Director and shareholder of that company and is directly 
interested in the result of this application, because it is claimed that his rights and ' 
property are directly involved. The company has been carrying on in Delhi the 
business of financing the purchase of new as well as second hand motor cars and 
other kinds of motor vehicles. The Te adopted by the Company for financing 
a purchase such as aforesaid is as follows. A person desiring to purchase a motor 
vehicle fixes a bargain with the owner and the petitioner-Company would then 
advance the necessary finance on the terms and conditions appearing in a printed 
copy of the agreement, marked Annexure ‘A’ to the petition. According to that 
agreement, the Company charges the ‘ Hirer’ an inital deposit by way of premium 
as a consideration for granting the lease of the vehicle which deposit becomes the 
absolute property of the Company ; the premium charged as aforesaid is a substan- 
tial amount, being usually 25 per cent. of the price in respect of new vehicles. The 
‘ Hirer’ undertakes to pay instalments and when all the instalments are paid, the 
vehicle becomes the property of the ‘Hirer’ at his option, on payment of rupee one to 
the Company, as a consideration for the option ; until all the stipulated instalments 
have been paid and the option exercised as aforesaid, the vehicle remains the pro- 
perty of the Company as owners. The ‘ Hirer ’ is delivered possession of the vehicle 
and’ he remains responsible to the Company for damage or destruction or loss. The 
‘ Hirer’ has to pay interest at the rate of one per cent. per mensem on all sums 
overdue. Until the option of purchase is exercised by the ‘ Hirer’, he is at liberty 
to return the vehicle and to put an end to the Hiring Agreement, on certain terms. 
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Thus, under the agreement, the ‘Hirer’ has use of the vehicle, which is 
entrusted to him as the property of the Company, and it is open to the ‘ Hirer’ to 
become the purchaser of the vehicle as aforesaid, but he is not bound to do so, 
The hire-money received by the Company, it is contended, is not a part of the price of 
the goods sold and is thus not liable to be taxed as sale-price. The Bengal 
Finance (Sales Tax) Act, 1941 (Bengal Act VI of 1941) was extended to the State 
of Delhi, which is now the Union Territory of Delhi. In pursuance of the provi- 
sions of that Act, the Sales Tax Authorities started demanding and levying sales 
tax on all transactions of the nature aforesaid on the ground that the instalments 
paid by the hirers to the Company were sales-price and, therefore, liable to sales 
tax. ‘The Company challenged the right of the Sales Tax Authorities to levy any 
such tax on the ground that the law was beyond the competence of the legislature. 
Ultimately, the Company moved the Punjab High Court (Circuit Bench at Delhi) 
under Articles 226 and 227 of the Constitution. In the Writ Petition, which was 
registered as Civil Writ Application No. 289-D of 1954, the Company prayed for 
a writ in the nature of prohibition and/or mandamus restraining the respondent 
from realising or levying any sales tax under the provisions of the Bengal Act, ex- 
tended to Delhi. There was also a prayer for a writ of certiorari quashing certain 
orders passed by the Sales Tax Authorities in 1953-54. The said application was 
heard by a Division Bench, which allowed the petition and issued a mandamus to 
the State to forbear from enforcing its notice for the realisation of the sales tax. 
It was held by the High Court that the State Legislature had not- the porer to 
enlarge the meaning of the words “Sale of Goods” by going beyond the meaning 
attached to it by the Sale of Goods Act. After the judgment aforesaid of the 
High Court of Punjab, itis further alleged, a settlement was arrived at between 
the companies carrying on hire-purchase business in Delhi and the Commissioner 
of Sales Tax, who issued a circular, being Circular No. 10 of 1956, containing the 
following decisions of the Department :— 

“(i) Companies which are exclusively er in the hire purchase business will not be treated 
as dealers and their certificate of registration will be cancelled. 

(ii) onis which are partially engaged in the business of hire purchase will continue to 
be dealers as ertofore and their hire purchase transactions will be appropriately examined in the 
light of the judgment of the Punjab High Court, and will be liable to Sales Tax at one stage. 

oe a result of (i) above, sales made to the above Companies by the dealers in vehicles 
would be liable to Sales Tax at the hands of the latter. 

(iv) In respect of vehicles, and machineries etc. for which tax has been paid, at the time of 
purchases thereon from the market, no Sales Tax would be payable in respect of hire monies collec- 
ted on them by the hire purchase companies or on their re-sale or re-hire following repossession or 
on the exercise of the option of purchases by the hirer. 

(v) In respect of second hand vehicles purchases by the companies from private individuals 
for purposes of hire purchase, the companies will not be liable to any sales tax either at the time 
of pur or in respect of subsequent transaction thereon. The Companies will be as „other non- 
registered dealers, in view of (i), their Registration Certificates in respect of hire purch ase business 
having been cancelled. 

(vi) The assessments which are already made will not be re-opened except in the case of 
Messrs. Instalment Supply Co. Ltd. for which there are specified orders of the High Court. 

(vii) In their up-to-date assessment, the hire purchase Companies should take upon them - 
selves the responsibility to pay tax which they have save by making tax free purchases either from 


dealers or from non-regis dealers. The assessment will, however, be made accordingly as 
before in the normal way. ” š 


Thereafter in the case of Mithan Lal v. State of Delhi}, this Court examined the 
vires of the Bengal Finance (Sales Tax) Act, 1941, as extengled to Delhi, and came 
to the conclusion that the law had been validly promulgated. According to that 
decision, the definition of ‘ sale’ could be legally extended so as to make it permis- 
sible to tax sale of goods involving the supply of materials in pursuance of build- 
ing contracts. As a result of the decision aforesaid of this Court, a Press Note ‘was 
issued by the Commissioner of Sales Tax, Delhi, to the effect that provision re- 
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garding levy of tax on hire-purchase transactions was valid and that all hire-pur- 
chase dealers as come within the purview of sections 4 and 7 of the Bengal Finance 
(Sales Tax) Act, 1941, as extended to Delhi, are liable to pay sales tax and to get 
themselves registered under the Act ; that all such hire-purchase dealers as were 
formerly registered with the Sales Tax Department shall be deemed to be regis- 
tered with effect from the 1st of April, 1958 for the purpose of the Act and that 
all hire-purchase dealers who had not got themselves registered so far should im- 
mediately have themselves so registered in order to avoid being penalised for con- 
travention of the provisions of the Act. In pursuance of the aforesaid circular of 
the Department, the petitioner company was also called upon to comply with the 
requirements of the Act. The Company made representation to the Commis- 
sioner of Sales Tax that the Company and other such companies which deal in hire 
purchase were not liable to pay sales tax, but the Commissioner of Sales Tax 
refused to accept the Company’s contention and answered to the following effect :— 


“1. The incidence of sales tax on such transactions is to be governed by the provisions of sec- 
tions 3 and 4 of the Central Sales Tax Act, 1956. If however, the vehicles are purchased by a Com- 
any having its place of business in Delhi from a dealer outside Delhi on payment of sales tax of that 
tate and the vehicle ıs hire-purchased to the party in that very State, neither Delhi Sales Tax nor 
Central Sales Tax will be leviable on the Delhi firm irrespective of the act that the Hire-purchase 
Agreement is entered into at Delhi. 

If, however, vehicle is purchased in State ‘A’ but is hire-purchased to a party in State ‘B ’ 
Central gales Tax will be leviable in the State according to the rules in force in that State. 

2. The hire-purchase transactions of secondhand vehicles, where the owner approaches the 
Hire Purchase Co. for finances against the vehicles, will be leviable to sale tax, because according to 
the Hire-purchase Agreement the property in the vehichle vests in the Hire Purchase Company and 
this property is to be transferred to the so-called owner by virtue of the Hire-purchase transaction. 


Secondhand vehicles purchased outside Delhi and hire-purchased to the parties outside Delhi 
or hire purchase transactions conducted outside Delhi in which owner approaches the Hire-purchases 
Company for finance will be governed by the clarification given in r above. 

3- In the case of vehicles purchased by the Hire-purchase Companies from the local registered 
dealers, they will not be required to pay any sales tax because all hire-purchase Companies will be 
registered and will be entitled to make tax free purchases of such vehicles, It is, therefore, regretted 
that it is not possible to accede to the request made in this behalf. 


4. Sales-tax will be payable on total amounts charged by the ig deol Company from 
the hirer and it is not possible to waive sales tax on the so-called incidental charges. 

. _ It is regretted that it is not possible to alter the date of liability of the Hire-purchase Com- 
pany which has already been fixed with effect from 1st of April, 1958, in pursuance of the Supreme 
Court Judgment. It is true that the Press Note was issued in the month of June and so Hire- 

urchasee Companies have been making purchases of vehicles on payment of sales tax, The 
Hic purchase Gom ies are advised to approach the dealers for refund of the Sales Tax paid by 
them on such pirenses. 


If, however, it is not possible for any Hire Purchase Com aiy to obtain refund of the sales tax 
so paid by them, the amounts so paid may be adjusted towards eir liability on the hire purchase 
transactions.” 


On receipt of the answer of the Department, as set out in the previous para- 
graphs, the petitioners moved this Court under Article 32 of the Gonstitution on 
the ground that the “ threatened action of the respondents is illegal and uncon- 
stitutional as the petitioner company is not liable to pay sales tax on the transac- 
tions’ desçribed above. 

In support of the petition, the learned counsel for the petitioners has raised 
the following contentions: (1) that the transactions in respect of which the peti- 
tioners are sought to be taxed are not covered by the Explanation to section 2 2 
of the Bengal Finance (Sales Tax) Act, as extended to Delhi; (2) alternatively, 
that is to say, if it is held that the #xplanation covers the transactions of the nature 
aforesaid, then the Explanation, extending the concept of ‘sale’ is unconstitu- 
tional ; (3) that in any case it is unconstitutional as it infringes Article 14 of th 
Constitution in so far as the State of Delhi has been selected for hostile discrimi. 
nation ; (4) that the judgment of the Punjab High Court in Instalment Supply Ltd, 
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New Delhi v. State of Delht+, is final and conclusive as between the parties to that 
judgment ; (5) that if it is held that the judgment of the Punjab High Court, refer* 
red to above, has been superseded by the judgment of this Court in Mithan Lals 
Case, that judgment cannot be given retrospective operation ; and (6) lastly, 
that the settlement between the Department and the Companies transacting business 
in “Hire-purchase” is binding until the decision of this Court in Mithan Lals Case*, 
aforesaid. We shall examine these arguments in the order in which they have 
been stated. 


The most important question in this case is: What is the true nature and 
character of the transaction which is the subject matter of the present controversy ? 
Do the terms and conditions of the agreement typified by Annexure ‘A’ to the 
petition, as described above, constitute a mere agreement of hiring, as contended 
on behalf of the petitioners, or do they constitute a contract of hire-purchase, with- 
in the meaning of Explanation (1) to the definition of ‘ sale’ contained in the statute 
in question, as contended on behalf of the respondents? There is no doubt that 
the concept of ‘ sale’ as it appears from the following words of the definition, along 
with Explanation (1), is rather extended. In the definition of the term ‘sale’ for 
the purposes of the Act, the words are as follows :— 


«€ Sale’? means any transfer of property in goods for cash or deferred payment or other valu- 
able consideration, including a er of property in goods involved in the execution of a contract, 
but does not include a mortgage, hypothecation, charge or pledge. a 


Explanation 1.—A transfer of goods on bire-purchase or other instalment system of Payment 
shall, notwithstanding that the seller retains a title to any goods as security for payment of the 
price, be deemed to be a sale.” 


It is clear from the definition that it includes not only what may be compendious- 
ly described as a sale under the Sale of Goods Act, but also transactions, which, 
strictly speaking, are not sales, not even ‘contracts of sale’ but only contain an 
element of sale, that is the option to purchase, and that is the reason why the 
Explanation ends with the words “ be deemed to be a sale ” thereby indicating that 
a legal fiction has been introduced into the concept of ‘sale’ as ordinarily under- 
stood. The Explanation has included within its amplitude a mere transfer of 
goods without the transfer of title to the goods, if it is in the course, of an agree- 
ment of the nature of “ hire-purchase ”, or other instalment system of payment. 
A contract of hiring, under the Common Law, is one of the species of a contract of 
bailment and has, during the last 60-70 years, undergone a series of refinements 
as a result of modern industrial and commercial developments. The term ‘ hire- 
purchase’ has not been definied in the Act. We have, therefore, to construe the 
expression in its ordinary Common Law sense, which may best be expressed in 
terms of the Dictionary of English Law by Earl Jowitt at pages 913-914, which 
runs as follows : 


“ Hire-purchase—a system whereby the owner of goods lets them on hire for periodic payments 
by the hirer upon an agreement that when a certain number of payments have beer completed, the 
absolute property in the goods will pass to the hirer, but so that the hirer may return the goods at any 
time without any obligation to pay any balance of rent accruing after return ; until the conditions 
have been fulfilled, the property remains in the owner. The instrument by which the hire-purchase 
is effected does not ordinarily require registration as a bill of sale (Exp. Crawcour*) ; the hirer is ‘ reputed 
owner’ within the Bankruptcy Act, 1914 (Exp. Brooks‘) ; but the hirer does not ‘ agree to buy’ 
withinthe Factors Act or the Sale of Goods Act, 1893, so as to be able to sell or pledge the goods a 
if he were a mercantile agent (Helby v. Matthews’ ; Brooks v. Burnstein*). Such agreements are to 
be distinguished from agreements such as in Lee v. Butler’, which are in fact asale, the eprice being 
paid in instalments with the condition that the property passes when all the instalments have been 
paid ; here there is a binding agreement for the party to purchase, where in a true hire-purchase 


H ” 
agreement there is not. ` 


In Halsbury’s Laws of England, Third Edition, Volume 19, paragraph 823, at 
pages 510-511, the nature of a hire-purchase transaction is thus expressed : 


. = rE 
A.LR. 1956 Punj. 177. 5. L.R. (1895) A.C. 471. 
(1958) S.GJ. 899 : (1959) S.G.R. 445. 6. L.R. a 1 K.B. 98. 
L. A 9 D. 419. 7. L.R. (1893) 2 Q.B. 918. 
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“The contract of hire purchase is one of the variations of the contract of bailment, but it is a 
thodern development of commercial life, and the rules with regard to bailments, which were laid 
down before any contract of hire purchase was contemplated, cannot be applied simpliciter, because 
such a contract has in it not only the element of bailment but also the element of sale. At Common 
law the term ‘hire purchase’ properly applies only to contracts of hire conferrmg an option to pur- 
chase, but it is often used to describe contracts which are in reality agreements to purchase chattels 
by instalments, subject to a condition that the property in them is not to pass until all instalments 
have been paid. The distinction between these two types of hire purchase contracts is, however, 
a most important one, because under the latter type of contract there is a binding obligation on the 
hirer to buy and the hirer can therefore pass a good title to a purchaser or pledgee dealing with him 
im good faith and without notice of the rights of the true owner, whereas in the case of a contract which 
merely confers an option to purchase there is no binding obligation on the hirer to buy, and a pur- 
chaser or pledgee can obtain no better title than the hirer had, except in the case of a sale m market 
a the contract not being an agreement to buy within the Factors Act, 188g, or the Sale of Goods 

1893.” 


The observations quoted above are based mostly on two leading cases which 
have come to be regarded as the locus classicus upon the subject, namely, Lee v. 
v. Butler}, in which the transaction was described by Lord Esher, M.R., as “ Hire 
and Purchase Agreements ” and Helby v. Matthews*, in which the House of Lords 
distinguished the former case on the ground that in that case there was a bind- 
ing contract to buy and not merely an option to buy, without any obligation to 
buy. Both these cases were decided in terms of Factors Act of 1889 (52 & 53 Vict. 
C.45, 8.9). Both the kinds of agreements exemplified by the two leading cases afore- 
said would now be included in the definition of ‘ hire-purchase’ as contained in 
séction 21 of the Hire Purchase Act, 1938 [1 & 2 Geo. 6, c. 53) :— 


“ < Hire-purchase agreement’ means an agreement for the bailment of goods under which the 
bailee may buy the or under which the property in the goods will or may pass to the bailee, 
and where by virtue of two or more agreements, none of which by itself constitutes a hire-purchase 
agreement, there is a bailment of goods and either the bailee may buy the goods, or the property 
therein will or may pass to the bailee, the agreements shall be treated for the purposes of this Act 
as a single agreement made at the time when the last of the agreements was made.” 

e 


It is clear that under the Law, as it now stands, which has now been crys- 
tallised into the section of the Hire Purchase Act, quoted above, the transaction 
partakes of the nature of a contract or bailment with an element of sale, as afore- 
said, added to it. In such an agreement, the hirer may not be bound to purchase 
the thing hired ; he may or may not be. But in either case, if there is an obliga- 
tion to buy, or an option to buy, the goods delivered to the hirer by the owner on 
the terms that the hirer, on payment of a premium as also of a number of instal- 
ments, shall enjoy the use of the goods, which ultimately may become his property, 
the transaction amounts to one of hire-purchase, even though the title to the goods 
has remained with the owner and shall not pass to the hirer until a certain event . 
has happned, namely, that all the stipulated instalments have been paid, or that 
the hirer has exercised his option to finalise the purchase on payment of a sum, 
nominal of otherwise. 


But it has been contended on behalf of the petitioners that there is no binding 
agreement to purchase the goods and that title is retained by the owner not as a 
security for payment of the price but absolutely. According to third term of the 


agreement, on the hirer‘duly performing and eee terms of the agreement, 
with particular reference to the payment of the monthly instalments, : 


oh the’hiring shall come to an end and the vehicle shall, at the option of the hirer, become his 
absolute property; but until such payments as aforesaid have been made, the vehicle shall remain 
the property of the owners. The hiker shall also have the option of purchasing the vehicle at any 
time during the currency of tħis Agreement by paying in one lump sum the balanc of all the hire 
hereinbefore mentioned and any other expenses incurred by the owners relating to the transaction.” 


It is clear, therefore, that in addition to the contract of hiring an option has 
been.given to the hirer to purchase or not to purchase. The more serious question 
on this part of the petitioners’ contention is whether the non obstante clause in the 
== 
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Explanation “ notwithstanding that the seller retains a title to any goods as security 
for payment of the price”? governs the main clause of the Explanation. In our 
opinion, it does not. The non obstante clause has been added only to emphasise 
the categorical statement of the law contained in the main clause to the effect that 
a transfer of goods on hire-purchase, etc., shall be deemed to be a ‘sale’ even 
though there may be a stipulation to the effect that in spite of the transfer of goods 
to the hirer, the owner retains title to those goods until the happening of the 
ultimate event, namely, completion of title at the option of the hirer. 


There is, thus no doubt that the agreement in question does contain not only 
a contract of bailment simpliciter but an an element of sale, which element has 
been seized upon by the legislature for the purpose of subjecting a transaction 
like that to the sales tax. 


This leads us to the second ground of attack raised by the petitioners, namely, 
that the Explanation, if it has the effect of extending the concept of ‘ sale’ to what, 
in law, is not a real sale, but only an incipient or inchoate sale, then in so far as 
the law has extended the definition of ‘ sale’ it is unconstitutional. This contention 
has lost all its force, if ever it had any, in view of the decision of this Court in Mtthan 
Lal’s Case.+ 


But then it is argued that Mithan Lal's Gase! requires re-consideration and that, 
in any view of the matter, this Court did not consider the further attack based on 
Article 14 of the Constitution. It is true that in Mithan Lal's Caset thẸ'con- 
tention that the enactment in question had infringed Article 14 of the Constitu- 
tion had not been raised. This Court, therefore, had no occasion to pronounce 
on that aspect of the controversy. We have, therefore, to consider the contention 
under head (3), namely, that though the Parliament may have had the power to 
tax something which was not strictly speaking a ‘sale’ the law is open to the 
attack that it discriminates against traders in Delhi inasmuch as, it is further con- 
tended, such a law has not been made applicable to the whole of India. In our 
opinion, there is no substance in this contention because no proper foundation was 
laid in the pleadings for supporting such a contention. It has not been averred 
that other Part ‘C’ States have not been similarly treated. On the other hand, 
it does appear that under the Central Sales Tax Act (LX XIV of 1956), the defi- 
nition of ‘ Sale’ contains the extended definition, without the non obstante clause, 
discussed above. Section 2 (g) of the Central Sales Tax Act, 1956, has the follow- 
ing definition : 

“© Sale’ with its grammatical variations and cognate expressions, means any transfer of property 
in goods by one person to another for cash or for deferred payment or for any other valuable consi- 


deration, and includes a transfer of goods on the e purchase or other system of payment by 
instalments, but does not include a mortgage or hypothecation of or a charge or pledge on goods.” 


It would thus appear that hire purchase transactions have been included within 
the definition of ‘sale’ for the purpose of Central Sales Tax, and this definition 
has become applicable throughout India, and it cannot, therefore, be said that 
the State of Delhi, and now the Union Territory of Delhi, has been selected for 
hostile discrimination. In our opinion, therefore, there is no substance in the 
contention that the extended definition of ‘sale’ in the main statute infringes Article 
14 of the Constitution. 


Now, the remaining contentions raised on behalf of the pétitioners’ may be 
disposed of by observing that what the Sales Tax Department does, or does not 
do, cannot change the law. The Department issued its instructions to the Sales 
Tax Officers, in conformity with the law as laid down in the judgment of the Punjab 
High Court in Instalment Supply Ltd., New Delhi v. State of Delhi?. This Court 
later laid down the law more authoritatively in Mithan Lals Case? and the 
Department was bound to take notice of what this Court had laid down, It cartnot, 
therefore, be argued that the Department had, in any sense estopped itself by issu- 
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ing those instructions, or that this Court, by laying down the law in Mithan Lal’s 
Case? had laid down a new rule of law which has no application to pending 
proceedings for levy, assessment and realisation of sales tax, either in Delhi or else- 
where. 


There is another answer to the point of res judicata raised on behalf of the peti- 
tioners, relying upon the decision of the Punjab High Court in Instalment Supply 
Ltd., New Delhi v. State of Delhi?. It is well settled that in matters of taxation 
there is no question of res judicata because each year’s assessment is final only for 
that year and does not govern later years, because it determinenes only the tax 
for a particular period. (See the decision in the House of Lords in Society of Medical 
Officers of Health v. Hope (Valuation Officer)®, approving and following the decision 
of the Privy Council in Broken Hill Propristary Company Limited v. Municipal Council 
of Broken Hill‘. 

As all the contentions raised on behalf of the petitioners fail, this petition is 
dismissed with costs. 


— Petition dismissed. 
SUPREME COURT OF INDIA. 


(CRIMINAL APPELLATE JURISDICTION). 
Present :—K. Sussa Rao, RacHuBAR DAYAL AND J.R. MupHoxxar, JJ. 


B.K.Kar ' .. Appellant* 
v. 

The Hon’ble the Chief Justice and his companion Justices of 
the Orissa High Court and another .. Respondents. 


Contempt of Court—Appeal against conviction for—Fudges who tried the appellant for contempt and convicted 
him—If to be tmpleaded as respondents—Proper pe eee of orders of superior Courts 
by inferior Courts—Liability for contempt iderations. ó ; 

Where Judges ofa High Court try a person for contempt and convict him they merely decide 
a matter and cannot be said to be interested in any way in the ultimate result in the sense in which a 
litigant is interested. The decision of Judges given in a contempt matter is like any other decision 
of those Judges, that is, in matters which come up before them by way of suit, petition, appeal or 
reference. Since this is the real position there is no warrant for the practice which is in vogue in India 
today of making the Chief Justice and Judges of the High Court who gave the decision respondents 
to an appeal against the decision of the High Court in a contempt matter. In a contempt matter 
there is no question of a relief being claimed against the Chief Justice and the Judges of the High Court 
The present practice should, therefore, be discontinued and instead as in England, the title of such 
proceedings should be “Jn re...... X, Y, or Z (the alleged contemnor). . 

Before a subordinate Court can be found guilty of disobeying the order of a superior Court and 
thus to have committed contempt of Court, it is necessary to show that the disobedience was inten- 
tional. What is necesary to establish in such a case is that the subordinate Court knew of the 
order of the High Court and that knowing the order it disobeyed it. The knowledge must, however 
be obtainted from a source which is either authorised or otherwise authentic. Where there was an 
application illegibly signed and bearing no counere signature of any pleader informing the Court 
of the order of the High Court and also a telegram from a private Y dividual to some pleader not 
appearing in the case and there was no affidavit accompanying the application to assure the Court 
of the authenticity of those matters, the subordinate Court’s r to act on those materials did not 
amount to contempt of Court in the circumstances of the instant case. 


Appeal by Special Leave from the Judgment and Order dated the 7th Novem- 
ber, 1958, of the Orissa High Court, in Original Criminal Miscellaneous Case No. 8 
of 1958. 


A.V. Viswanatha Sastri, Senior Advocate (H.R. Khanna and T.M. Sen,. 
Advocates, with him).,,for Appellant. 


H.N. Sanyal, Additional Solicitor-General of India (B.M. Painaik, Advocate 
and S.N. Andley, J-B. Dadachanji and Rameshwar Nath, Advocates of M/s. Rajinder 
Narain and Co., with him), for Respondent No. 1. 
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The Judgment of the Court was delivered by 


Mugholkar, F.—In this appeal by Special Leave, the appellant who has pin 
found guilty of contempt of Court by the High Court of Orissa is challenging his 
conviction. To this appeal, as well as to Criminal Appeal No. 2 of 1960 in which 
another person is challenging his conviction for contempt of Court by the same High 
Court the Chief Justice and the Judges of the High Court have been made parties. 
The learned Addtional Solicitor-General who has put in an appearance for a limited 
purpose has raised a point that in such matters it is not at all necessary to make the 
Chief Justice and the Judges of the High Court parties. He points out that in Eng- 
land in all contempt matters the usual title of the proceeding is “ Inre.......... (so 
‘and so) ”, that is, the person who is proceeded against for contempt. The same 
practice, according to him, is followed in appeals. We must however, point out that 
in appeals preferred to the Privy Council from convictions for contempt by the High 
Courts in India as well as in appeals before this Court,the Chief Justice and the Judges 
of the High Court concerned have been made respondents. In Ambard v. Attornéy- 
General for Trinidad & Tobago1, we find that the Attorney-General was made a party 
to the appeal. The question raised by the learned Additional Solicitor-General is of 
some importance and we think it desirable to decide it. 


In every suit or appeal persons who claim relief or against whom relief has been 
given or persons who have or who claim the right to be heard must undoubtedly be 
made parties. That is because they have an interest in the decision or the rewalt of 
that case. But where Judges of a High Court try a person for contempt and convict 
him they merely decide a matter and cannot be said to be interested in any way in the 
ultimate result in the sense in which a litigant is interested. The decision of Judges 
given in a contempt matter is like any other decision of those Judges, that is, in matters 

-which come up before them by way of suit, petition, appeal or reference. Since this 
is the real position we think that there is no warrant for the Dee which is in vogue 
in India today, and which has been in vogue for over a century, of making the Chief 
Justice and Judges parties to an appeal against the decision of a High Court in a 
contempt matter. We may point out that it is neither necessary nor appropriate to 
make the Chief Justice and | the Judges of a High Court parties to a legal proceeding 
unless some relief is claimed against them. In a contempt matter there is no ques- 
tion of a relief being claimed against the Chief Justice and the Judges of the High Court. 
The present practice should, therefore, be discontinued and instead, as in England, 
the title of such proceedings should be “In re.......... (the alleged contemner), 


Now we address ourselves to the merits of this case. Tke appellant was a 
Sub-Divisional Magistrate at Dhenkanal in the year 1957. Ina criminal matter 
before him a Magistrate III Class, Dhenkanal passed an order under section 552, 
Criminal Procedure Code putting the complainant, one Golam Mohammed in 

kia SRDE or some property. The order was actually executed on October, 14, 1955. 
t was also confirmed by the Additional District Magistrate in appeal. It was, 
however, set aside by the High Court in revision on August 27, 1957. The oppo- 
site party, one Sarif Beg, thereupon made an application on November 20, 1957, 
before the appellant for redlivery of possession. This application was opposed by 
Golam Mohammed. It was heard by the appellant on November 21, 1957, and 
order was reserved till November, 23, 1957. Apparently the order was not ready 
and so the matter was adjourned to November 27, 1957. That day the application 
was allowed and complicance was directed by December, 2, 1957. 


While these proceedings were going on, an application was made by the 
complainant to the High Court apparently for a review of “its previous order. By 
order dated November 23, 1957, this application was admitted by P.V. Bala- 
krishna Rao, J. He also granted an interim stay of the proceedings in the case 
before the Sub-Divisional Magistrate, Dhenkanal, but did not direct that the şaiq 
order should be eres gt the Sub-Divisional Magistrate by telegram. On 


November 26, 1957, an se Due bearing an illegible separ was made to ete 
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Magistrate in which, amongst other things, it was stated “ that the petition being 
not maintainable the opposite party has once more moved the Hon’ble High Court 
in the matter and it has been ordered that further proceedings should be stayed 
until the disposal of the opposite party’s revision.” Evidently, by “ opposite party ” 
the applicant meant himself and by “ revision” he meant the review application 
made by him. Along with this application the complainant filed a telegram 
addressed to Mr. Neelakanth Misra, Pleader, Dhenkanal, saying “ Golam 
Mohammad’s case further proceedings stayed, Ram”: It does not appear from the 
order-sheet of the Magistrate that in the proceedings before him Mr. Neelakanth 
Misra represented the complainant. However, we will assume that he did so. 
Even then, there is nothing to indicate as to who “ Ram” is. There is no sugges- 
tion that he was the Advocate who represented the complainant before the High 
Court in the proceeding before it. It would appear that on November 26, 1957, 
the Sub-Divisional Magistrate was out of headquarters and, therefore, the second 
officer directed that the application be placed before the Sub-Divisional Magis- 
trate on his return. The Sub-Divisional Magistrate refused to act on this tele- 
gram but made the following endorsement on November 27, 1957, on what is 
said to be the complainant’s application : 


“No action can be taken on telegram. File.” 


He then proceeded to deliver his order on the opposite party’s application for 
restitetion. A copy of the order of the High Court was received at Dhenkanal 
on November 23, 1957. On that day the Sub-Divisional Magistrate was absent 
and the second officer made the following entry in the order sheet : 

“Seen. A.D. M.’s D. B. No. 326, dated 28th November, 1957. In Cr. Misc. Case No. 


90/57 Hon’ble High Court has stayed further proceedings. Stay further proceedings. Put up 
before S. D. M. Inform parties.” i 


Consequent on this endorsement no writ for re-delivery of possession was issued 
and thus the status quo was maintained. 


Upon perusal of the recordson August 18, 1958, in connection with the appli- 
cation for review made by the complainant the High Court ordered the issue 
of a notice to the appellant on August 25, 1958, to show casue why he should not 
be committed for contempt. The appellant in a lengthy statement explained all 
the facts and also stated that he had not the slightest intention to disobey or go 
beyond the orders and directions of the High Court and that he passed the order 
dated November 27, 1957, because the complainant’s application for stay was not 
accompanied by an affidavit ; nor was it signed by the complainant or his lawyer 
He further stated that he should not be held liable for contempt because he had 
“no intention to prejudice or affect the course of justice in the disposal of the 
matter pending before the High Court” and added that he acted in good faith in 
discharge of his official duties. Finally he stated that if after considering his 
explanation the Court found him guilty of disobeying its order he expressed his 
regret and tendered his apology for what he had done. This apology was regarded 
as merely a conditional apology and was not accepted. After an elaborate con- 
sideration of the case law on the question of disobedience of orders by subordinate 
Courts, the High Court found the Sub-Divisional Magistrate guilty of contempt 
and sentenced him to pay a fine of Rs. 100. By the same order the High Court 
dismissed’ the reviéw application preferred before it by the complainant. 


Before a subordinate Court can be found guilty of disobeying the order of 
the superior Court and thus to have committed contempt of Court, it is necessary 
to show that the disobedience was intentional. There is no room for inferring an 
intention to disobey an order unless the person charged had knowledge of the 
order. If what a subordinate Court has done is in utter ignorance of an order of 
a superior Court, it would clearly not amount to intentional disobedience of that 
Court’s order and would, therefore, not amount to a contempt of Court at all. 
There may perhaps be a case where an order disobeyed could be reasonably cons- 


trued in two ways and the subordinate Court construed it in one of those ways 
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but in a way different from that intended by the superior Court. Surely, it can- 
not be said that disobedience of the order by the subordinate Court was contempt 
of the superior Court. There may possibly be a case where disobedience is accidental. 
If that is so, there would be no contempt. What is, therefore, necessary to establish 
in a case of this kind is that the subordinate Court knew of the order of the High 
Court and that knowing the order it disobeyed it. The knowledge must, however, 
be obtained from a source which is either authorised or otherwise authentic. In 
the case before us it is not clear as to who the person who signed the application 
dated November 27,1957, was because the signature is illegible. It was not 
countersigned by a pleader nor is there anything to show that it was presented in 
Court by a pleader authorised to appear on behalf of the complainant. Further- 
more, it was not accompanied by an affidavit. Therefore, there could be no gua- 
rantee for the truth of the facts stated therein. No doubt, it was accompanied 
by a telegram and even though it was addressed to a pleader there is nothing to 
indicate that he was authorised to appear for the complainant. Further it is not 
possible to say as to the capacity of the sender. Had the telegram been received 
from the Court or from an advocate appearing on behalf of the complainant before 
the High Court and addressed either to the Court or pleader for the complainant 
different considerations would have arisen and it may have been possible to take 
the view that the information contained therein had the stamp of authenticity. 
Of course, we do not want to lay it down here as law that every telegram purporting 
to be signed by an advocate or by a pleader is per se guarantee of the trutheof the 
fact stated therein and also of the fact that it was actually sent by the person whose 
name it bears. In order to assure the Court about these matters an affidavit from 
the party would be necessary. Upon the materials before us we are satisfied that 
the Sub-Divisional Magistrate was entitled to ignore the telegram as well as the 
application. We, therefore, hold that his refusal to act on the telegram did not 
amount to contempt of Court. We may add that the fact that on receiving a copy of 
the High Court’s order through the Additional District Magistrate not only were 
further proceedings stayed but a writ to re-deliver possession was not permitted to 
issue. ‘This would show clearly that there was no intention on the part either of 
the Sub-Divisional Magistrate or the second officer to disobey the order of the 
High Court. The conviction as also the fine of the appellant is erroneous and 
accordingly set aside. 


Appeal allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—K. Sussa Rao AND RacHuBaR DAYAL, JJ. 


The State of Punjab -« Appellant* 
v. 
Nathu Ram -© © Respondent. 


Civil Procedure Code (V of 1908), Order 22, rule 4—Death of one respondent—Appeal if abates against 
surviving respondents—Appeal against joint decree-holders—Abatement against one of them—Effect. 


When Order 22, rule 4 of the Civil Procedure Code does not provide for the abatement of the 
appeals against the co-respondents of the deceased respondent there can be no question of abatement 
of the appeals against them. To say that the appeals against them abated in éertain ciréum stances 
is not a correct statement. Ofcourse, the appeals against them cannot proceed in certain circum- 
stances and have therefore to be dismissed. Such a result depends on the nature of the relief sought 
in the appeal. It is only when it is not possible for the Court to deal With such matters that it will 
have to refuse to proceed further with the appeal and therefore dismiss it. Ordinarily the con- 
siderations which weigh with the Court in deciding upon this question are whether the appeal between 
the appellants and the respondents other than the deceased can be said to be properly constituted 
or can be said to have all the necessary parties for the decision of the controversy before the Court 
Where a decree is joint and indivisible the appeal against the other respondents also will not be 
proceeded with and will have to be dismissed as a result of the abatement of the appeal against 
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the deceased respondent even if the rights of the respondents in the subject-matter of the decree are 
oe To get rid of a joint decree it was essential for the appellant to implead both the joint 

ecree-holder in the appeal. In the absence of one joint decree-holder the appeal is not properly 
framed and the appeal against the surviving decree-holder alone cannot proceed where the 
appeal has abated against the other respondent. 


Appeals from the Judgment and Decree dated the 8th September, 1954, of the 
Punjab High Court, in Regular First Appeals Nos. 42, 43, 44, 45, 46, 47 and 48 of 
1949. 

R. Gopalakrishnan, T. M. Sen and R. H. Dhebar, Advocates, for appellant in all 
the appeals. 


Darya Dutt Chawla, Advocate, for respondent in all the appeals. 

The Judgment of the Court was delivered by 

Raghubar Dayal, F.—Civil Appeal No. 635 of 1957 is an appeal, by certificate, 
and raises the question regarding the effect of the abatement of the appeal, by the 


State of Punjab, against Labhu Ram, one of the respondents, on the State appeal 
against Nathu Ram, co-respondént. 


Civil Appeals Nos. 636-641 of 1957 also raise the same question between the 
same parties. 

The facts leading to the appeal are that the Punjab Government acquired on 
lease eertain parcels of land belonging to Labhu Ram and Nathu Ram, for diff- 
erent military purposes, under the Defence of India Act, 1939 (XXXV of 
1939). Labhu Ram and Nathu Ram, brothers, refused to accept the compensa- 
tion offered to them by the Collector and applied to the Punjab Government, 
through the Collector, under rule 6 of the Punjab Land Acquisition (Defence of 
India) Rules, 1943, hereinafter called the Rules, as amended by the Notification 
of the Punjab Government No. sag HM 4419124, dated roth March, 1944, and 
published in the Punjab Gazette, Part I, dated 17th March, 1944 (Home ` Depart- 
tient). The State Government referred the matter to an arbitrator as required 
under rule 10, who, after ou passed an award ordering the payment of an 
amount higher than what was offered by the Collector and also ordered the pay- 
ment of certain amount on account of income-tax which would be paid on the 
compensation received. The State Government appealed against the award to’ 
the High Court of Punjab. During the pendency of the appeal, Labhu Ram, one 
of the respondents, died. The High Court, holding that the appeal abated against 
Labhu Ram and that its effect was that the appeal against Nathu Ram also abated, 
dismissed the appeal. It also dismissed the cross-objections. The State Govern- 
ment applied for a certificate of fitness of the case for appeal to this Court and 
the High Court granted it, as questions of great private and public importance. 
were involved. 


It is not disputed that in view of Order 22, rule 4, Civil Procedure Code, 
hereinafter called the Code, the appeal abated against Labha Ram, deceased 
when no application for břingirig on record his legal representatives had been 
made within the tiine limited by law. The Code does not provide for the abate= 
ment of the appeal against the othet respondents. Courts have held that in cer- 
tain circumstances, the appeals against the co-respondents would also abate as a 
result of the abatement of thé appeal against the deceased respondent. They 
have not ‘been always agreed with respèct to the result of the particular citciim- 
stances of a case and there has been, consequently, divergence of opinion in the 
application of the principle. It will serve no useful purpose to consider the cages, 
Suffice if to say that when Order 22, rule 4, does not provide for the abate: 
ment of the appeals against the co-respondents of the deceased respondent there 
can be no question of abatement of the appeals against them. To say that the 
appari against them abated in certain circumstances, is not a correct statement. 
Of course, the appen against them cannot proceed in certain circumstances and 
have therefore to be dismissed. Such a t depends on the nature of the relief 
sought in the appeak 
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The same conclusion is to be drawn from the provisions of Order 1, rule 9, 
of the Code which provides that no suit shall be defeated by reason of the misjoin- 
der or non-joinder of parties and the Court may, in every suit, deal with the matter 
in controversy so far as regards the rights and interests of the parties actually 
before it. It follows, therefore. that if the Court can deal with the matter in con- 
troversy so far as regards the rights and interests of the appellant and the respon- 
dents other than the deceased respondent, it hasto proceed with the appeal and 
decide it. It is only when it is not possible for the Court to deal with such mat- 
ters, that it will have to refuse to proceed further with the appeal and therefore 
dismiss it. p 

The question whether a Court can deal with such matters or not, will depend 
on the facts of each case and therefore no exhaustive statement can be made about 
the circumstances when this is possible or is not possible. It may, however, be stated 
that ordinarily the considerations which weigh with the Coyrt in deciding upon 
this question are whether the appeal between the appellants and the respondents 
other than the deceased can be said to be properly constituted or can be said to. 
have all the necessary parties for the decision of the controversy before the Court. 
The test to determine this has been described in diverse forms. Courts will not 
proceed with an appeal (a) when the success of the appeals may lead to 
the Cour‘’s coming to a decision which would be in conflict with the decision between” 
the appellant and the deceased respondent and therefore which would lead to the 
Court’s passing a decree which will be contradictory to the decree which had become 
final with respect to the same subject-matter between the appellant and the deceased 
respondent ; (b) when the appellant could not have brought the action for the 
necessary relief against those respondents alone who are still before the Court and 
(c) when the decree against the surviving respondents, if the appeal succeeds, will 
be ineffective, that is to say, it could not be successfully executed. 


_ There has been no divergence between the Courts about the Court’s proceeding 
with the appeal between the respondents other than the deceased respondent, when 
the decree in appeal was not a joint decree in favour of all the respondents. The 
abatement of the appeal against the deceased respondent, in such a case, would make 
the decree in his favour alone final, and this can, in no circumstances have a reper- 
cussion on the decision of the controversy between the appellant and the other decree- 
holders or on the execution of the ultimate decree between them. 


The difficulty arises always when there is a joint decree. Here again, the 
consensus of opinion is that if the decree is joint and indivisible, the appeal against 
the other respondents also will not be proceeded with and will have to be dismissed 
as a result of the abatement of the appeal against the deceased respondent. Differ- 
ent views exist in the case of joint decrees in favour of respondents whose rights in the 
subject-matter of the decree are specified. One view is that in such cases, the abate- 
ment of the appeal against the deceased respondent will have the result ‘of making 
the decree affecting his specific interest to be final and that the decree against the 
other respondents can be suitably dealt with by the appellate Court. We do not 
consider this view correct. The specification of shares or of interest of the deceased 
respondent does not affect the nature of the decree and the capacity of the joint 
decree-holder to execute the entire decree or to resist the attempt of the other party 
to interfere with the joint right decreed in his favour. The abatement of an appeal 
means not only that the decree between the appellant and the deceased respondent 
has become final, but also, as a necessary corollary, that the appellate Court cannot, 
in any way, modify that decree directly or indirectly. The reason is plain. It is 
that in the absence of the legal representatives of the deceastd respondent, the appel- 
late Court cannot determine anything between the appellant and the legal represen- 
tatives which may affect the rights of the legal representatives under the decree. It 
is immaterial that the modification which the Court will do is one to which excep- 
tion can or cannot be taken. 


It is therefore necessary to determine, on the facts of this case, whether the State 
appeal could proceed against Nathu Ram. The award of the arbitrator in each-of 
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these cases was a joint one, in favour of both the respondents Labhu Ram and Nathu 
Ram. To illustrate the form of the award, we may quote the award for the year 
1945-46 in the proceedings leading to Civil Appeal No. 635 of 1957. Itis: 

“ On the basis of the rt of S. Lal Singh, Naib Tehsildar (Exhibit P.W. 9/1) and Sheikh Aziz 
‘Din, Tehsildar, Exhibit PW. 9/2, the applicants are entitled to a sum of Rs. 4,140 on account of 
rent, plus Rs. 3,872-8-0 on account of Income-tax, etc., due to the inclusion of Rs, 6,193-8-o in their 
total income, plus such sum as the petitioners have to pay to the Income-tax Department on account 
-of the inclusion of Rs. 4,140 in their income as awarded by this award.” 


The result of the abatement of the appeal against Labhu Ram is therefore that his 
legal representatives are entitled to get compensation on the basis of this award 
‘even if they are to be paid separately on calculating their rightful share in the land 
acquired, for which this compensation is decreed. Such calculation is foreign to 
the appeal between the State of Punjab and Nathu Ram. ‘The decree in the appeal 
will have to determine not what Nathu Ram’s share in this compensation is, but 
what is the correct amount of compensation with respect to the land acquired for 
which this compensation has been awarded by the arbitrator. The subject-matter 
for which the compensation is to be calculated is one and the same. There cannot 
be different assessments of the amounts of compensation for the same parcel of 
dand. The appeal before the High Court was an appeal against a decree jointly 
in favour of Labhu Ram and Nathu Ram. The ap against Nathu Ram alone 
cannot be held to be properly constituted when the appeal against Labhu Ram 
had abated. , To get rid of the joint decree, it was essential for the appellant, the 
State of Punjab, to implead both the joint-decree holders in the appeal. In the 
absence of one joint-decree holder, the appeal is not properly framed. It follows 
that the State appeal against Nathu Ram alone cannot proceed. 


It is however contended for the State that according to the entries in the village 
records, Labhu Ram and Nathu Ram had equal shares in the land acquired and 
that therefore the appeal against Nathu Ram alone can deal with half the amount of 
the award. We do not agree. The mere record of Specific shares in the revenue 
records is no guarantee of their correctness. The appellate Court will have to deter- 

“mine the share of Nathu Ram and necessarily the share of Labhu Ram in the absence 
-of his legal representatives. This is not permissible in law. Further, the entire 
«case of Labhu Ram and Nathu Ram, in their application to the Government for 
the appointment of an arbitrator, was that the land jointly belonged to them and 
chad been acquired for military purposes, that a certain amount had been paid to 
‘them as compensation, that they received that amount under protest and that they 
-were entitled to a larger amount mentioned in the application and also for the income 
tax they would have to pay on account of the compensation received being added to 
their income. ‘Their claim was a joint claim based on the allegation that the land 
“belonged to them jointly. The award and the joint decree are on this basis and the 
appellate Court cannot decide on the basis of the separate shares. 


The State objected before the arbitrator, and urges before us, that under the 
rules, the joint application of Labhu Ram andNathu Ram should have been treated 
as separate applications with respect to the correctness of the compensation payable 
to each of them respectively and that the arbitrator should have made separate 
.awards with respect to such separate claims of Labhu Ram and Nathu Ram. The 
necessary corollary of such a contention for the State is that the abatement of the 
-appeal against Labhu Ram will not make infructuous the appeal against Nathu Ram. 


The respondent urges that the Punjab Land Acquisition (Defence of India) 
‘Rules, do not contemplate separate applications by the persons interested in the 
compensation on account of the acquisition of a particular parcel of land. 


The arbitrator did not agree to deal with the claims of Labhu Ram and Nathu 
“Ram separately. He, however, did not decide the question on the basis of the land 
ibelénging jointly to the two brothers as members of the joint Hindu family. He 
-however held that the expression ‘a person interested’ in rule 3, included all persons 
claiming an interest in the compensation to be paid: on account of the acquisition of 
ithe land and that rule 18 permitted the joinder of applications for joint enquiry when 
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each case rested on the same and similar basis and each of the applications included 
land included in a larger part of land acquired at one time. He also took intê 
consideration that the separation of the application of Labhu Ram and Nathu 
Ram would involve various difficulties in matters of income-tax. He therefore 
used his discretion and ordered the application to be proceeded with jointly. 


In view of our opinion on the main point, we do not consider it necessary to- 
interpret the rules and decide whether the joint application was maintainable or 
not. The fact remains that Labhu Ram and Nathu Ram made a joint claim and 
got a joint decree against the State for compensation. The frame of the appeal is 
to be with reference to the nature of the decree challenged. 


We therefore see no force in this appeal and dismiss it with costs. This order 
will govern the other connected appeals, viz., Civil Appeals Nos. 636 to 641 of 1957. 


Appeals dismissed . 





SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. Sussa Rao, Racnusar Daya and J. R. MupHoixar, JJ. 


Patneedi Rudrayya he Appellant* 
a 
Velugubantla Venkayya and others .. Respondents. 
Easements Act (V of 1882), section 7, Illustration (i)—Right based on—O bstruction—Liability. 
Tort—Right by immemorial user claimed by plaintiff to drain surface water into adjoining lower fields belonging 
to defendants—Defendants putting up bunds ee digging trenches in their fields thereby obstructing the flow of 
water along natural direction—Right of Plaintiff to mandatory injunction against defendants. 
Where the owners of the lower grounds by erecting an embankment impedes the natural flow 
of water along its natural direction from a higher ground they would be obstructing the natural outlet 


for that water. It makes little difference that the water happens to be not merely rain water but 
flood water, provided the flood is of the kind to which the higher land is subjected periodically. 


Where a right is based upon the Illustratzon C) to section 7 of the Indian Easements Act, the owner 
of higher land can pass even flood water received by him on to the lower land, at any rate where the 
flood is a usual or periodic occurrence in the locality. There is no general right to fight surface water 
as a common enemy. 


Accordingly the bunds erected and trenches dug by the defendants (owners of adjoining lower 
fields) must be held to constitute a wron act entitlmg the plaut (owner of the higher field} 
claiming a right by immemorial user of draining water into defendants’ fields, to the grant of a 
mandatory injunction against the defendants. 

Appeal by Special Leave from the Judgment and Decree dated the 18th day 
of December, 1953, of the Madras High Court in Second Appeal No. 24 of 1949. 


K. Bhimasankaram, Senior Advocate (T. V. R. Tatachari, Advocate with him, 
for Appellant. 


K. R. Chaudhuri, Advocate, for Respondents Nos. 1 and 2. 
The Judgment of the Court was delivered by 


Mudholkar, 7.—This is an appeal by Special Leave from the Judgment of the 
Madras High Court in a Second Appeal reversing the decrees of the two Courts 
below. 


The plaintiff who is the appellant before us is the owner of survey No. 159 of 
the village Vemulavada while defendants 1 and 2 are owners of survey No. 158 lying 
to the north of survey No. 159 and adjoining. The defendant No. 3 is the owner of 
a field lying to the north of survey No. 158. To the south of survey No. 159 is survey 
No. 160 belonging to the brother of the plaintiff. Immediately beyond this field 
and to the south are a “ parallel drain ”, into which flow the waters of the Vakada 
drain, and Tulyabhaga drain both running west to east. It would appear that the 
parallel drain is an artificial drain while the Tulyabhaga is a natural drain. The 
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allel drain ends abruptly at the eastern end of survey No. 150 at a distance of 
Kooni two furlongs or so to the east of survey No. 160. 


According to the plaintiff rain water falling on survey Nos. 160 and 1 59 flows in 
the northern direction over survey No. 1 pe and then enters into a drain shown in the 
map and indicated by the letters EE. In normal times the water in this drain flows 
towards the south and empties itself in the Tulyabhaga drain. Sometime before 
the institution of the suit the defendants 1 and 2 constructed a bund running 
approximately east-west on their own land. Its height, according to the Commis- 
sioner, varies between 3’ and 8’ and its width is about 16’, Its length is reported 
by the Commissioner to be 1580’. Apparently the bund is not a continuous one 
and there are a few gaps in it. About 5’ to the south of the bund the defendants 
had dug several trenches 15’ in width and between 2’ and 4' in depth. These 
trenches run along a foot-path which separates the fields of the pe The plaintiff’s 
grievance is that as a result of what the defendants 1 and 2 have done flood water 
flowing from his field in the northerly direction cannot find an outlet and stagnates 
on his land thus doing damage to his crops. Further, according to him as a result 
of the digging of the pits the level of his land adjoining the footpath is gradually 
decreasing with the result that the top soil of his field is being washed away. He, 
therefore, sought a mandatory injunction directing the defendants to fill up the 
trenches and demolish the bunds raised by them. ‘The plaintiff claims the right of 
drainage of all water falling on or invading his land including flood water on the 
basis Sf imnfemorial user. 


The defence of the first two defendants was that the land actually slopes from 
north to south, that rain water and flood water naturally flow from the north to the 
south and that the plaintiff's grievance is wholly imagi . They deny the existence 
of immemorial user upon which the plaintiff ened his case. They admitted that 
flood waters do stagnate on the plaintiffs land. This, according to them, was a 
result of the closing of some vents in the Vakada drain by the ryots of that vi 
as a result of which the water collected in that drain duri heavy rains cannot find 
its natural outlet and floods the lands of a number of people including the plaintiff. 
The bund erected by the defendants was, according to them to protect their lands 
from being inundated by the flood waters of the Vakada drain and that it was 
open to the plaintiff to do likewise by constructing dams at appropriate places in 
his field and thus keep back the flood waters of the Vakada drain. 


Both the Courts below arrived at the following findings of fact : 
(1) The land dips in the northerly direction, 


(2) That a number of fields including fields Nos. 158, 159 and 160 lie m a sort of a basin with 
elevations along the eastern and western boundaries into which drainage and rain water from all 
sides tends to accumulate. 


(3) Ordinarily the surplus water from lands adjacent to the basin as well as rain water 
on the land in the basin in drained off from north and then finds its way in the drainage channel 
which runs north-south and drains it into the Tulyabhaga drain. 

(4) Whenever due to heavy rain Tulyabhaga drain is in spate the flood water which collects 
in the basin cannot flow through the channel EE and flows in the northerly direction towards anóther 
channel called Kongodu channel and that this is what has been happening from time immemorial, 

(5) Whenever there is heavy rain the Vekada drain swells up and water therefrom floods 
survey Nos. 153 to 160. 

(6) That this has been happening since time immemorial and that the defendant’s contention. 
that this 1s because of something done in recent times is not correct, 


(7) That the inundatien of the appellant’s land in the further flow of water northwards is not- 
unusual, abnormal or occasional due to extraordinary floods but is an event which occurs every year 
in the usual course of nature. 


The High Court, however, came to the conclusion that the flooding of fields Nos. 
153 to 160 because of the swelling of the Vakada drain is not something which has. 
been happening from time immemorial but only subsequent to the year 1924, 
-that the flooding of these lands was not a usual an tatara] phenomenon but some- 
thing unusual and that water being a common enemy of all, the defendants 1 and 
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2 were within their rights in constructing the bunds and digging trenches. 
According to the High Court the plaintiff had no right to prevent the defendants 
from taking the steps that they are taking and that a custom to allow flood water to 
flow over the neighbour’s land has not been so far established. 


We may mention here that the High Court had actually called for certain ad- 
ditional findings from the appellate Court and one of the questions raised was whether 
there was an immemorial user as contended by the plaintiff to let out Vakada drainage 
water beyond certain points. In coming to the conclusion that the plaintiff has 
not been able to establish immemorial user in respect of the right claimed by him 
of draining of flood waters from his field on to the defendants the High Court has 
eee the clear finding of the lower appellate Court on the point. We find that 
there is no justification for the course adopted by the High Court. 


In paragraph 17 of its judgment it has observed as follows : 


“Tt is well established on the evidence that from time immemorial flood water, as well as the 
‘surplus water, and the water from Vakada and Vemulavada, all collect and flow northwards through 
the cradle or basin in which the suit lands are situate, when the level of the water in Tulyabhaga is 
‘such as not to admit the flow of such water into it. It has been customary from time immemori 
for the said water, under such circumstances, to go northwards from the plaintiff’s fields onwards over 
the defendants’ fields, and the further fields beyond.” 


After remand the lower appellate Court reiterated its conclusion and observed 
as follows in paragraph 14 of its findings : ; ö 

“ On the evidence on record and for the reasons I have given above I am of opinion that the 
oral evidence either way is inadequate, but on such little evidence as available and on the probabili- 


ties of the case and relying upon the evidence of P.W. 4 and the clear indication of the existence of 
local drain Exhibit P.4 , f would find that the Vekada drain water should have been getting into 
-parallel drain and through EE and F into Tulyabhaga drain for a considerably long period of time 
at least from somewhere about the year 1920.” 


Earlier in its order the Jower appellate Court has observed : 


“In my opinion the parallel drain should have existend at least from the year 1924, if not many 
years before that.” 


It would thus be clear that even in the revised finding the appellate Court has 
not been able to fix the precise year of commencement of the phenomenon. It 
would, therefore, follow that upon the evidence available in this case the proper 
inference to be drawn would be that this phenomenon has been known from time 
immemorial. A phenomenon is said to be happening from time immemorial when 
the date of its commencement is not within the memory of man or the date of its 
commencement is shrouded in the mists of antiquity. No doubt the lower appellate 
Court has referred to the years 1920 and 1924 in its finding but it bas not said that 
the phenomenon was observed for the first time in 1924 or even in 1920. It has 
made it quite clear that the phenomenon was known to be happening in these years 
and that it must have been happening for many years prior to that. , 


The basis of the plaintiffs claim is not the natural right of the owner of higher 
land to drain off water falling on his land on to lower lands but the’basis is that this 
right was being exercised with respect to the land of the defendants 1 and 2 from 
time immemorial. The finding of fact of the lower appellate Court being in his 
favour on this point his suit must succeed. 


The High Court, following certain English decisions, came’ to the conclusion 
that water being the common enemy, every owner of land had a right to protect 
himself against it and in particular to protect himself from the ravages of such un- 
usual phenomenon as floods. Some of the cases upon which the High Court has 
relied deal with the rights of riparian owners and are thus not strictly appropriate. 


The High Court seems to be of the opinion that the floods, as a result of which 
the plaintiff and the defendants suffer damage, are an unusual phenomenon. ‘Here 
again, the High Court has gone wrong because the lower appellate Court has found 
that these floods were a usual occurrence. Where a right is based upon the Ius- 
dration (i) to section 7 of the Indian Easements Act, 1882 (V of 1882), the owner o 
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higher land can pass even flood water received by him on to the lower land, at any 
fate where the food is a usual or a periodic occurrence in the locality. The High 
Court has quoted a passage from Coulson and Forbes on Waters and Land Drainage* 
and a passage from the judgment in Nield v. London & North Western Railway*, in 
support of its conclusions. In the passage in Coulson and Forbes it is stated that the 
owner of land must not take active steps to turn the flood water on to his neighbour’s 
property. Here, the dam erected by the defendants 1 and 2 stems flood waters 
going from plaintiff’s land down to the defendant’s land and so the passage does not 
support the conclusion of the High Court. The decision in Nield’s case? is further 
based on the “common enemy” doctrine. In that case also there are certain 
observations which would militate against the conclusion of the High Court. For 
instance : 

“ Where, indeed, there is a natural outlet for natural water, no one has a right for his own 
purposes te diminish it, and if he does so he is, with some qualification perhaps, liable 'to any one 
who is injured by his act, no matter where the water which does the mischief came into the water 
course. 


Of course, the Court in that case was dealing with water flowing along a natural 
water course. But the point is whether a person has a right to create an impedis 
ment in the flow of water along its natural direction. Now the water on a higher 
ground must by operation of the force of gravity flow on to lower ground. Where 
the owner of the lower ground by creating an embankment impedes the natural 
flow of water.he would be obstructing the natural outlet for that water. It makes 
little difference that the water happens to be not merely rain water but flood 
water provided the flood is of the kind to which the higher land is subjected 
periodically. . 

In England the early extension of the common drains all over the country under- 
the supervision of the Commissioners of Sewers has rendered a discussion on the 
rights of flow of surface water needless and, therefore, there are no modern 
decisions upon the question. But old precedents show that the common law rule’ 
appears to be the same as that under civil law. In a case arising in Guernsey? 
the Privy Council has applied the rule of civil law to that island. That this is 
adopted by the common ‘law would appear from the decision in Nelson v. Walker‘. 


The rule of civil law according to Domat is quoted thus at page 2586 of Waters 
and Water Rights, Vol. III by Farnham : 

“ If waters have their course regulated from one ground to another, whether it be the nature o 
the place, or by some regulation, or by a title, or by an ancient possession, the proprietors of the said 
grounds cannot innovate anything as to the ancient course of the water. Thus, he who has the up 
grounds cannot change the course of the waters, either by turning it some other way, or rendermg 
itmore rapid, or making any other change in it to prejudice of the owner of the lower 
BLOUNGS... cece eee N 
The learned author, after a discussion of old English cases on the point, has stated 
that the common law regarded the flow of rain water along naturai courses as one 
of its doctrines and that there is no general right thereunder to fight surface water 
as a common enemy. The author has then observed : 

“ All rightful acts with regard to it are confined within very narrow limits which have not yet 
been fully defined. And to state generally that such water is a common enemy, or that there is a 
right to fight it at common law, cannot be otherwise than misleading”. (page 2590). 

After discussing a number of precedents from the American State Courts he has 
pointed dut that the common enemy doctrine is of very recent origin. He has 
observed at page 2591 : 


“ That surface water is mot a common enemy, and that there is no right to fight it according to the 
pleasure of the landowner, clearly appear from the principles which have already been stated.” 


We must, therefore, distinguish between cases pertaining to riparian lands and 
cases like the present. But as pointed out in JVield’s case®, the only right which a, 





1. 6th Ed., p. 191. P.C. 165. 
2. L.R. 10 4 ¿ 4 10 Q.L.R. 560. 
3. Gibbons v. Lenfestey and another, A.ILR. 1915 


e 
190 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). Ltg61 


riparian owner may have is to protect himself against extraordinary floods. But 
even then he would not be entitled to impede the flow of the stream along its na 
course’, We may repeat that the finding here is that the floods from which the 
defendants 1 and 2 are seeking to protect themselves are not of an extraordinary 
type. In the circumstances, therefore, the bund erected by them and the trenches 
dug up by them must be held to constitute a wrongful act entitling the plaintiff to 
the reliefs claimed by him. For these reasons we allow the appeal, set aside the 
Judgment of the High Court and restore that of the Subordinate Judge. The costs 
throughout will be borne by the defendants-respondents. 


Appeal allowed. 


SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction). 
Present :—P, B. GayENDRAGADEAR AND K. N. Wancuoo, JJ. 
P. V. Bheemsena Rao .. Appellani* 
v. 
Sirigiri Pedda Yella Reddi and others .. Respondents. 


Madras Hindu Religious Endownments Act (II of 1927) Section 44-B—Construction—Jf covers ghersonal 
grant burdened with service. 

Section 44-B (1) of the Madras Hindu Religious Endownments Act, though on a wide interpre- 
tation it might also include personal inams burdened with service, is really confined to inams 
directly granted to the temple or service inams for the purpose of a temple or math or inams the 
whole of the income of which is meant for charity and does not include personal inams burdened 
with service. Such inams would continue to be dealt with under Board’s Standing Order 54 class (b) 
(as eae by the amendment to that Order after the introduction of section 44-B (1) in the Act 
in 1934). 

e 

Appeal from the Judgment and Decree dated the 8th January, 1954 of the 

Madras High Court in Second Appeal No. 312 of 1949. 


A. V. Viswanatha Sastri, Senior Advocate ((T. V. R. Tatachari, Advocate with 
him) for Appellant. 

P. Somasundaram, Senior Advocate (T. Satyanarayana, Advocate, with him) for 
Respondents. 

The Judgment of the Court was delivered by 

Wanchoo, 7.—This appeal on a certificate granted by the Andhra Pradesh High 
Court raises the question of the interpretation of section 44-B(1) of the Madras Hindu 
Religious Endowments Act, No. II of 1927 (hereinafter called the Act). The point 
arises in this way. The property in dispute was originally granted in inąm to the 
ancestors of the predecessors-in-interest of the plaintiffs-respondents for-the perfor- 
mance of parak service in the pagodas (temples) of village Panyam in Nandyal Taluk 
of the Kurnool District. The grantees of the land in this inam alienated a considera- 
ble portion of it and also ceased to perform the parak service. In consequence, the 
trustees of the temples at Panyam applied to the Sub-Collector under section 44-B (2) 
(a) (i and (ii) of the Act for the resumption of the lands and their re-grant to the 
temples on the ground that the holders of the inam had alienated the property and 
had failed to perform the service required of them. Aninquiry was condutted into 
these allegations, and it was held by the Revenue Divisional Officer, Nandyal, that 
the inam had been granted on the condition of parak service heing rendered and that 
there had been breach of the condition on failure to perform the service and also that 
the lands comprised in the inam had been alienated in a manner falling within sec- 
tion 44-B (2) (a) (i) of the Act. On these findings the resumption of the inam lands 
was ordered and the inam was re-granted to the temples in Panyam village. The 








1, Menzies v. Brsadalbine, (1828) 3 Bli. (N.S.) 414. 
*Civil Appeal No. 752 of 1957. 16th March, 1961. 
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alienees took the matter in appeal to the Collector but failed. Thereupon they filed 
*the suit out of which the present appeal has arisen ; and their main contention was 
that the revenue authorities had no jurisdiction to order the resumption of the inam 
under section 44-B. The suitwas resisted by the trustees who were defendants to it 
and their case was that the inam was a religious service inam in the sense of being 
emoluments for the performance of service and alternatively that even if the grant was 
a personal inam, burdened with the performance of parak service, the grant was 
conditional on the performance of the service and as there was breach of this obliga- 
tion, the resumption and re-grant were justified under section 44-B. 


Certain preliminary facts are not in dispute now. It has been found by all the 
Courts that the inam grant comprised both the warams. It has also been found that 
the grant to the inamdar was personal to him though burdened with parak service and 
not a service inam in the sense of the inam constituting emoluments of any office. On 
the finding that the inam was a personal inam burdened with service to the temple the 
trial Court held that the case did not fall within section 44-B of the Act. On appeal 
the District Court confirmed the decree of the trial Court. In the High Court on 
Second Appeal the finding as to the inam being of both warams was not contested 
and it was conceded that it was a personal inam burdened with service. The only 
question that was agitated there was whether the case would fall within the four 
corners of section 44-B even if the inam which was granted in the present case was 
a personal inam of both warams burdened with service to the temple. The High 
Cour? held against the trustees and dismissed the appeal. Thereupon the trustees 
who are the appellants before us applied for a certificate which was granted to 
them ; and that is how the matter has come up before us. 


Section 44-B (1) is in these terms : 


Š “Any exchange, gift, sale or mo; , and any lease for a term exceeding five years, of the 
whole or any portion of any inam ted for the performance of a charity or service connected with 
a math or temple and made, conker or recognised by the British Government, shall be null and 


The question for consideration is whether a personal inam burden with service 
to a temple can be said to come within the meaning of the words “any inam granted 
for the performance of a service connected with a temple”. It is urged that the 
words used in section 44 -B (1) are of very wide import and any personal grant of 
land howsoever large, if it is burdened with someservice to a temple howsoever small, 
would be within the meaning of these words and would therefore come within the 
terms of section 44-B (1). The High Court has repelled this wide construction of the 
words used in section 44-B (1), and we think rightly. The distinction between a 
grant for an office to be remunerated by the use of land and a grant of land burdened 
with service is well known in Hindu law. The former is a case of a service grant and 
is resumable when the service is not performed. The latter is not a service grant as 
such but’a grant in favour of a person though burdened with service and its resump- 
tion will depend upon whether the circumstances in which the grant was made 
establish a condition that it was resumable if the service was not performed : (See 
Shirmant Lakhamgouda Basavprabhu Sardesai v. Raosaheb Baswantrao alias Annasaheb 
Subedar and others). The question therefore is whether section 44-B covers only the 
first type of grant, (namely, a service grant) and not a personal grant burdened with 
service. 


Pridér to the introduction of section 44-B in the Act, the enforcement of a condi- 
tion of a grant in favour of charitable and religious institutions in Madras was by 
taking recourse to Boand’s Standing Order 54. Under para. 1 of this Order, a duty 
was laid on the revenue officers to see that inams confirmed by the Inam Commission- 
er for the benefit of or for services to be rendered to any religious and charitable insti- 
tution are not enjoyed without the terms of the grant being fulfilled. Under para. 2 
thereof, religious and charitable inams were liable to be resumed on the ground that 
the whole or a portion of the land had been alienated or lost to the institution or ser- 


—— m ees 


I. (1931) 61 M.L.J. 449. 
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vice to which it once belonged or that the terms of the grant were not observed- 
Provision. was also made in the Order for the authorities Aa would exercise the” 
power to resume. Further provisions in that Order show that the intention normally 

was not to dispossess the inamdar even in the event of failure to perform the conditions 

of the grant but the land was subjected to full assesment and the assessment was made 

available to the institution in lieu of the service lost. In the case of personal inams 

burdened with service in particular what was usually resumed in the event of non- 

performance of service with or without alienation was that portion of the grant which 

represented the value of the service burdened and not that which was personal and 

there was no injustice in this course for as we have already said a personal inam bur- 

dened with service was granted to an individual for himself though he was required to 

perform certain services to the temple. Therefore, in case he failed to do so there 

might be resumption of such portion of the inam as would represent the burden of the 

service leaving the rest to him. 


It is in this background that we have to examine section 44-B (1) introduced in 
the Act in 1934 and see whether personal inams burdened with service are included 
within its ambit. It may be mentioned that on the introduction of section 44-B (1) 
in the Act, Board’s Standing Order 54 was amended and religious and charitable 
inams which were all governed till then by it were divided into two classes, namely— 

(a) inams granted for the performance of a charity or service connected with a Hindu math 
or temple ; and 
(b) inams not falling under class (a). 


Inams falling under class (a) were to be governed by the provisions of the Act 
while inams falling under class (b) were to be governed by Board’s Standing Order 
54 as heretofore. This amendment would also show that all religious inams, i.e., 
inams which had some connection howsoever slight with a temple or other 
religious institution were not to be governed by section 44-B and only those 
inams which were granted for the performance of a charity or service-con- 
nected with a Hindu math or temple were to be dealt with under section 
44-B while others would still be governed by Board’s Standing Order 54. 
We therefore agree with the High Court that this history affords a clue to the inter- 
pretation of section 44-B (1) and suggests that though the words used in section 44-B 
are open to a wide interpretation, the intention was to bring within its purview only 
those inams which were granted directly to the temple and also those inams which were 
granted for the performance of a charity or service connected with a math or temple 
i.e., service inams or such inams the whole income of which was for charity and not 
those inams which were personal inams though burdened with some service to a 
temple or math. As we have already said the land granted under a personal inam 
burdened with service may be very large and the service expected may be very slight, 
and it could not be the intention of the legislature when it enacted section, 44-B (1) 
that large personal inams with slight service attached to them should be resumed and 
re-granted to the temple under section 44-B (1) for failure to perform the service with 
which the grant was burdened. It would make no difference to-the validity of 
this argument even if the service attached absorbed a larger portion of the inam 
leaving only a smaller portion to the grantee. 


This conclusion is in our opinion enforced if we look at clause (iii) of section 44-B 
2 (a) which permits resumption of an inam on the ground that ejther the math or 
temple has ceased to exist or the service in question has in any way become impossible 
of performance. Now it could not be the intention of the legislature, where an 
inam was granted as a personal inam though burdened witk some service to a tem- 
ple or math, that such inam should be resumed simply because the math or temple 
‘has ceased to exist or for some other reason the service has become impossible of 
performance. The nature of a personal inam burdened with service is that it is 
meant for the individual to whom it is granted though the individual is required to 
‘perform some service to the temple also. The legislature could not have mtended 
when- it enacted section 44-B (2) (a) (iii) that even such an inam should be resumed. 
when the math or temple ceases to exist. But this would be the result if the wide in- 
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terpretation contended for by the appellants is accepted. In such a case obviously the 
personal portion of the grant has to be separated from the service portion and if the 
service is not performed it is only the service portion that is liable to resumption. 
Further if we look at section 44-B (2) (f) (i), it provides that where an inam is resum- 
ed under section 44 -B (1) it shall be re-granted as an endowment to the temple or 
math concerned. In the case of a personal inam burdened with service it will mean: 
that if the service is not performed the whole inam would be liable to resumption and 
would be regranted to the temple, though the inam was granted to an individual and 
the service with which it was burdened might have been slight, the remaining 
income of the inam being intended as a personal grant to the individual. There- 
fore when section 44-B (2) (f) (i) provides for re-grant of the resumed inam to the 
temple it presumes that the whole of the inam resumed was meant for service of the 
temple and there was no element of personal grant in it. It is on that basis that we 
can understand the re-grant of the resumed inam to the temple, the idea behind the 
word “‘re-grant ” being that originally also it was granted for the temple though as a 
service inam. Similarly, section 44-B (2) (f) (ii) provides that where the math or 
temple has ceased to exist and an inam is resumed on that ground it shall be re- 
granted as an endowment to the Board for appropriation to such religious , educatio- 
nal or charitable purposes not inconsistent with the objects of such math or temple, 
as the Board may direct. Here again it seems to us that the Legislature could not 
have intended that a personal inam granted to an individual though burdened with 
service, should be resumed when the temple has ceased to exist and the service could 
not be performed and should be taken over by the Board as an endowment for such 
purposes as the Board may direct. Such a provision would seer lage overlook the 
poe part of a personal inam burdened with serivce. Therefore, the view taken 

y the High Court that section 44-B (1), though on a wide interpretation it might also- 
include personal inams burdened with service, is really confined to inams directly 
granted to the temple or service inams for the purpose of a temple or math or inams 
the whole of the income of which is meant for charity and does not include personal 
inams burdened with service, is correct. Such inams would continue to be dealt 
with under Board’s Standing Order 54, class (b) as introduced by the amendment to- 
ne Order. In this view, there is no force in this appeal and it is hereby dismissed 
with costs. 


Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—K. Sussa Rao AND RacHusaR Dayal, JJ. 


Singhai Ajit Kumar and another ..  Appellants* 
* v j 
Ujayar Singh and another .. Respondents. 


Hindu Law—Succession—Illegitimate son—Rights qf —Whsthsr an illegitimate son of. a Sudra vis-a-vis: 
his self-acquired property, having succeeded to a half share of his putative father’s estate, is entitled to succeed” 
to the other half share got by the widow, after the succession opened out to his putative father on the death of the 
said widow. 


Under the Hindu Law, the death of the widow opens inheritance to the reversioners and the 
nearest heir at the time to the last full owner becomes entitled to possession. When the succession 
opens, in case of sudras in a competition between an illegitimate son and other reversioners 
the illegitimate son is certainly a nearer heir to the last male holder than the other reversioners. 
As, od the death of the widow, the estate reverts back to the last male holder, the succession shall 
be traced to him, and if so tfaced the illegitimate son has a preferential claim over all other rever- 
sioners. The decision in Karuppayee v. Ramaswami, (1932) 62 M.L.J. 698: I.L.R. 55 Mad. 
856 cannot be invoked in support of the contention that in a case where the doctrine of reverter- 
applies the illegitimate son is excluded from succession. However the Nagpur High Court in 
Bhagwantrao v. Punjaram, 1.L.R. (1938) Nag. 255, rightly came to the conclusion that where on 2. 
partition between a legitimate and an illegitimate son, the widow was allotted a share, on her death 
the illegitimate son was entitled to a share in the property. Hence, on the death of the widow (in. 





* C.A. No. 462 of 1957. 16th March, 1961. 
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the instant case) the illegitimate son succeeded to the other half share of the estate of his putative 
father. e 


Appeal by Special Leave from the Judgment and Decree dated the 18th April, 
1952, of the former Nagpur High Court, in First Appeal No. 88 of 1942. 


C. B. Agarwala, Senior Advocate (K. P. Gupta, Advocate, with him), for Appellant 
No. 1. . 


Har Dayal Hardy and N. N. Keswani, Advocates, for Respondent No. 1. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—This appeal by Special Leave is directed against the judgment 
and decree of the High Court of Judicature at Nagpur confirming the judgment of the 
Second Aditional District Judge, Jabalpur, in Civil Suit No. 9-A of 1942 filed by res- 
pondents 2 to 7 herein claiming to be the reversioners of the Estate of one Raja 
Ajit Singh. Ajit Singh was the Raja of Saliya Estate consisting of 73 villages and other 
property situate in Jabalpur and Saugor Districts. Ajit Singh died on January 2, 
1910, leaing behind him two widows named Rani Khuman Kuar and Rani Anant 
Kuar and an illegitimate son named Ramraghuraj Singh. Rani Anant Kuar died 
in or about 1914 and Rani Khuman Kuar passed away on February 1, 1922. After 
the death of Raja Ajit Singh, the Estate was taken over by the Court of Wards on 
behalf of the widows in the year 1913 and remained in its possession till March 27, 
1923. After the death of Rani Khuman Kuar, the local Government issued a 
notification recognizing Ramraghuraj Singh as the successor to the Estate ; lsut, for 
-one reason or other , the Court of Wards continued to manage the Estate on his 


behalf from September 23, 1923. Ramraghuraj Singh died on April 23, 1932, and 
on his death the first respondent, the son of Ramraghuraj Singh was declared as the 
-ward of the Court of Wards which continued to manage the Estate on his behalf. 
Respondents 2 to 6, claiming to be the reversioners to the Estate of Raja Ajit Singh, 
filed a suit on June 15, 1935. for recovery of possession of the Estate. Appellants 1 
and 2 are alleged to be thè assignees pendente lite of the interest of the alleged 
reversioners. 


The plaintiffs averred that Ramraghuraj Singh was the son of one Jhutti by her 
husband one Sukhai and that as Raja Ajit Singh had no issue, he and the Ranies 
treated the boy as their son, that the Lodhi community to which Raja Ajit Singh 
belonged was not a Sudra caste and that, therefore, even if Pantaghuaj Singh was 
the illegitimate son of Raja Ajit, Singh, he was not entitled to a share, and that in 
any view half of the share of the widows in the Estate would devolve, on their death, 
-on the reversioners to the exclusion of the illegitimate son. They further pleaded 
that the possession of the Court of Wards of the entire Estate from and January, 1910 
to 1st February, 1922 was adverse to the illegitimate son and, therefore, he lost his 
title, if any, to the said Estate. The case of the first respondent was that Raja Ajit 
‘Singh belonged to the Sudra caste, that Ramraghuraj Singh was the son of the said 
Raja by a continuously and exclusively kept concubine named Raj Dulari, that the 
widows never questioned the right of Ramraghuraj Singh to a share.in the property 
-of Raja Ajit Singh, that therefore there was no scope for the plea of adverse possession, 
and that, after the death of the widows, the succession to the Estate of Raja Ajit 
‘Singh in respect of one half share opened out and the illegitimate son, he being 
the nearest heir, succeeded to that share also. 


The trial Court as well as the High Court concurrently gave the following 
findings: (1) Raja Ajit Singh belonged to the Sudra caste; (2) Ramraghuraj 
Singh was the son of Raja Ajit Singh by a continuously amd exclusively kept con- 
-cubine by name Raj Dulari, who had passed into the concubinage of Raja Ajit 
Singh after the death of her husband ; (3) as the illegitimate son of Raja Ajit Singh, 
Ramraghuraj Singh succeeded to a moiety of the Estate of his putative father 
and the two widows of Raja Ajit Singh succeeded to the other moiety of his Est&te ; 
(4) as there was no daughter or daughter’s son, after the death of the widows, 

huraj Singh, being the sole surviving heir of his putative father, inherited 
a moiety of the Estate which was held by the widows during their lifetime ; (5) 


ay] SINGHAI AJIT KUMAR v, UJAYAR SINGH (Subba Rao, 7.). ‘os 
;Ramraghuraj Singh was all along in joint possession of the Estate with the widov, 
‘and although the Court of Wards had assumed superintendence on behalf of th 
Ranies, he was not out of possession during their lifetime and as such his title could 
not be ‘extinguished by adverse possession ; (6) the plaintiffs’ suit was barred under - 
‘section 26 of the Central Provinces Court of Wards Act ; and (7) the plaintiffs’ claim 
was barred by limitation. 


While the trial Court held that it had not been established that the plaintiffs 
were the reversioners of Raja Ajit Singh, the High Court held that it had been proved. 
In the result the trial Court dismissed the suit and, on appeal, the High Court con- 
firmed it. 


The second appellant died and his legal representatives were not brought on 
record and the appeal so far as the second appellant is concerned has abated. 
‘The first appellant alone proceeded with the appeal. 


It is the usual practice of this Court to accept the concurrent findings of the 
Courts below. There are no exceptional circumstances in this case, at any rate none 
was brought to our notice, to compel us to depart from the usual practice. We, 
therefore, accept the concurrent findings, namely, that Raja Ajit Singh was a member 
of the Sudra caste and that Ramraghuraj Singh was the son of Raja Ajit Singh by 
-a continuously and exclusively kept concubine named Raj Dulari, who passed into 
his concub inage after the death of her husband. 


The main question that arises in this appeal is whether an illegitimate son of 
a Sudra vis a vis his self-acquired property, after having succeeded to a half share of 
his putative father’s estate will be entitled to succeed to the other half share got by 
the widow, after the succession opened out to his putative father on the death of the 
said widow. The answer to the question depends upon the content of the right of 
an illegitimate son to succeed to the self-acquired property of his putative father. 
‘The source of his rightisfound in the relevant Hindu Law texts. Mitakshara, 
in explanation of the texts of Manu and Yajnavalkya says in Chapter 1, section 12 
in the following three verses thus : 

“1, The author next delivers a special rule concerning the partition of a Sudra’s goods. ‘Even 
a son begotton by a Sudra on a female slave may take a share by the father’s choice. But, if the father 
‘be dead, the brethren should make him partaker of the moiety of a share : and one, who has no 
brothers, may inherit the whole property, in default of daughter’s sons.’ 

2. The son, begotten by a Sudra on a female slave, obtains a share by the father’s choice’ 
or at his pleasure. But, after the demise of the father, if there be sons of a wedded wife, let these 
brothers allow the son of the female slave to participate for half a share : that is, let them give him 
half as much as is the amount of one brother’s allotment. However, should there be no sons of a 
-wedded wife, the son of the female slave takes the whole estate, provided there be no daughters of a 
wife, nor sons of daughters. But, if there be such, the son of the female slave participates for half 
a share onl 

3. aa the mention of a Sudra in this place it follows that the san begotten by a man of a 
regenerate tribe on a female slave, does not obtain a share even by the father’s choice, nor the whole 
estate after his demise. But, if he be docile, he receives a simple maintenance.” 


No mention of a widow is found in the above verses, but in Dattaka Chandrika, 
-the author says in v. 30, 31 thus: 
“ If any, even in the series of heirs down to the daughter’s son, exist, the son by a female slave 

«does not take the whole estate, but on the contrary shares equally with such heir. 

The leading decision on the rights of an illegitimate son is that of ihe Judicial Gom- 
mittee in Raja Jogendra Bhupati Huni Chundun Mahapatra v. Nityanund Mansingh?. 
There, one Raja died leaving behind him a legitimate son and an illegitimate son. 
On the death of the legitimate son, who had succeeded to the Raja, it was held that 
the illegitimate son succeeded to him by survivorship. Sir Richard Couch cited 
two verses from Mitakshara Chapter I, section 12. We have already extracted’ the 
:said*verses, Commenting upon these verses, the learned judge observed at page 132 
thus : 


1. (1890) L.R. 17 I.A, 123 : I.L.R. 18 Cal. 128. 
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_ “Now it is observable that the first verse shows that during the lifetime of the father the law 
leaves the son to take a share by his father’s choice, and it cannot be said that at bis birth he acquires 
" any right to share in the estate in the same way as a legitimate son would do. But the language 

is very distinct, that ‘if the father be dead the brethren should make him partaker of the moiety 

ofas >, So in the second verse the words are that the brothers are to allow him to participate 

for half a share, and later on there is the same expression : ‘The son of the female slave participates. 

for half a share only.” 


On that interpretation, he accepted the view of the Bombay High Court and held 
that an illegitimate son and a legitimate son, being members of an undivided Hindu 
family governed by Mitakshara, the illegitimate son becomes entitled to the whole 
of the immoveable property of the family if the legitimate son dies without any male 
issue. The Judicial Committee again considered the rights of an illegitimate son 
in Kamulammal v. Visvanathaswami Naicker!. There it was held that in a compete- 
tion between a widow and an illegitimate son to the property of his putative father, 
the illegitimate son takes half of the property and the widow the other half. Sir 
Lawrence Jenkins observed at page 37 thus: 


“ Here the contest is between the illegitmate son and the widow, and though the widow is not 
named in the text it is well-settled that as a preferential heir to the daughter’s son she is included 
among those who share with the illegitimate son, and it would serve no useful purpose to speculate 
why she was not mentioned in the test.” * 


The status of the illegitimate son was subject of further scrutiny by the Privy Council 
in Vellaiyappa Chetti v. Natarajan?. There the question arose in the context of an 
illegitimate son’s right to maintenance from a joint family property after theedeath 
of his father who left no separate property. The Judicial Committee held that he 
was entitled as a member of the family to maintenance out of the joint family pro- 
perty in the hands of the collaterals with whom the father was joint. In dealing 
with the question of status of an illegitimate son, Sir Dinshah Mulla, speaking for 
the Court, after considering the relevant Hindu Law texts and decisions, arri 

at the following conclusion at page 15: 


“On a consideration of the texts and the cases on the subject their Lordships are of opinion that 
the illegitimate son of a Sudra by a continuous concubine has the status of a son, and that he is a 
member of the family ; that the of inheritance given to him is not merely in lieu of maintenance, 
but in recognition of his status as a gon; .......- » 


It is not necessary to multiply decisions. The law pertaining to the right of inheri- 
tance of an illegitimate son to his putative father’s self-acquired property may be 
stated thus: An illegitimate son has the status of a son under the Hindu Law and 
he is a member of the family. But his rights are limited compared to those of a son 
born in wedlock. He has no right by birth and, therefore, he cannot demand parti- 
tion during his father’s lifetime. During the lifetime of his father, the law allows 
the illetigimate son to take only such share as his father may give him. But on his 
father’s death, he takes his father’s self-acquired property along with the legitimate 
son and in case the legitimate son dies, he takes the entire property by survivorship. 
Even if there is no legitimate son, the illegitimate son would be entitled"to a moiety 
of his father’s estate when there is a widow, daughter or daughter’s son of the last 
male holder. In the absence of any one of the three heirs, he succeéds to the entire 
estate of his father. From the premises it follows that an illegitimate son, except 
to the extent circumscribed by the Hindu Law texts, has the status of a son and is 
heir to the self-acquired property of his putative father. If that be his undoubted 
right under the Hindu Law, on what principle can he be deprived of hig right of 
succession to the other moiety of his father’s property after the death of the widow ? 
Under the Hindu Law, the death of the widow opens inheritance to the reversioners 
and the nearest heir at the time to the last full owner becomes entitled to possession. 
When the succession opens, in a competition between an illegitimate son and other 
reversioners, the illegitimate son is certainly a nearer heir to the last male holder 
than the other reversioners. If he was the nearest heir only yielding half a share to 
the widow at the time of the death of his putative father, how does he ceafe to 
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‘be one by the intervention of the widow’s estate? As on the death of the widow 
"the estate reverts back to the last male holder, the succession shall be traced to him, 
and, if so traced, the illegitimate son has a preferential claim over all other 
reversioners. In Mayne’s Hindu Law, 11th edition, this position has been con- 
troverted in the following manner at page 637: 

“ The illegitimate son, though he inherits on the death of his putative father, along with or in 
default of male issue, widow or daughter, cannot come in as a reversionary heir on the death of 


-he widow or daughter, as he is undoubtedly neither a sagotra nor a bhinnagotra sapinda of the last 
“male-holder within the text of Manu.” 


We regret our inability to accept this proposition, for, if accepted, we would be 
‘speaking in two voices. Once it is established that for the purpose of succession an 
illegitimate son of a Sudra has the status of a son and that he is entitled to succeed 
to his putative father’s entire self-acquired property in the absence of a son, widow, 
daughter or daughter’s son and to a share along with them, we cannot see any escape 
from the consequential and logical position that he shall be entitled to succeed to 
the other half share when succession opens after the widow’s death. The inter- 
vention of the widow only postpones the opening of succession to the extent of half- 
share but it cannot divert the succession ugh a different channel, for she cannot 
constitute herself a new stock of descent. The opinion expressed in Mayne’s Hindu 
Law is sought to be supported by the author by reference to a decision of the 
Madras High Courtin Karuppayee Ammal v. Ramaswami1, Buta reference to that 
judgments hows that no such proposition has been laid down therein. There the 
facts were that on the death of a Sudra, the last male owner of an estate, his 
-widow succeeded to a moiety thereof and his illegitimate son to the other moiety; the 
widow then died leaving behind her a son of the daughter of the last male owner 
and the illegitimate son above mentioned. The Madras High Court held that the 
-daughter’s son was entitled to the moiety that had vested in the widow and the 
illegitimate son was not entitled to any portion thereof. The reason for that 
conclusion is found at page 868 and it is: s 


“The principle underlying the doctrine of reverter referred to is that the last male-holder’s estate 
s inherited by females who have no free right of alienation and who hold a peculiar kind of estate 
“ woman’s estate ” and on whose death the then heir of the last male-holder succeeds to the 


last male-holder’s estate. From its very nature, the doctirne could not apply legitimately to a case 
where the last male-holder’s estate vested on his death not in a female heir but in a male heir also. 
In such a case, the doctrine as such would not strictly apply, nor has it been, so far as we are aware. 
applied to such a case.” 

The reason of the decision is therefore clear and that is when a daughter’s son succeeds 
to an estate, there is no further scope for the application of the doctrine of reverter. 
‘The learned Judges expressly left open the present question when they said, 

«We are not now concerned with the question as to what would become of {the property if 

‘the last of the daughters died without leaving a daughter’s son, in such circumstances.” 

This decision cannot, therefore, be invoked in support of the contention that in 
a case where the doctrine of reverter applies the illegitimate son is excluded from 
‘succession. On the other hand, the Nagpur High Court in Bhagwantrao v. 
Punjaram* rightly came to the conclusion that where on a partition between 
a legitimate and an illegitimate son, the widow was allotted a share, on her death 
the illegitimate son was entitled to a share in the property. We, therefore, hold 
that on the death of the widow, the illegitimate son, the father of the first respondent 
“herein, succeeded to the other half share of the estate of his putative father Raja 
Ajit Singh. f i 

It is next contended that the widows acquired an absolute interest in the estate 

of Raja Ajit Singh by adverse possession and, therefore, the property would devolve 
not on Raja Ajit Singh’s heirs but on the heirs of the widows. On the question of 
“adverse possession also, both the Courts below have held against the appellant. 
“But learned counsel argued that in the circumstances of this case the said finding 
was a mixed question of fact and law. It was said that the Courts below missed 
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the point that the Court of Wards, representing the widows, held the Estate adversely 
to Ramraghuraj Singh in respect of his half share and, therefore, the fact that during» 
its management the widows did not deny the title of Ramraghuraj Singh or the fact 
that they admitted his title could not affect the question of adverse possession. 
Assuming that learned counsel for the appellant was correct in his contention, we 
fail to see how the said legal position would advance the appellant’s case, for the 
Court of Wards admittedly managed only the widows’ limited estate and it is not 
the case of the appellant that the Court of Wards acquired on behalf of the widows. 
an absolute interest in respect of the half share of Ramraghuraj Singh in the suit 
properties. The plaintiffs themselves claimed to be reversioners of Raja Ajit Singh 
on the ground that the succession to him opened out when the widows died ; and if 
their contention be accepted, namely, that the widows acquired an absolute interest 
in half of the property, they would be non-suited in respect thereof on the simple 
ground that their suit was not to recover the property as the heirs of the widows. 
But, as we have pointed out, the widows would have acquired a title by adverse 
possession in respect of the share of Ramraghuraj Singh only in their capacity as 
owners of a limited estate, i.e., in regard to their half share they held it as widow’s. 
estate and in respect of the other half share of Ramraghuraj Singh they acquired a 
right by adverse possession only a limited estate therein. The result would be, when 
the widows died the succession to the estate of Raja Ajit Singh would open out 
and illegitimate son, as the nearest heir, would succeed to the entire estate. We, 
therefore, reject this contention. : f 

In the result, the ap fails and is dismissed. The respondent will not get 
any costs as the Advocate for the respondent is absent in the Gourt when the judgment 
is being delivered. 

K.L.B. Appeal dismissed 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) ; 
Present :—B. P. Smua, Chief Justice, J. R. MupnoLkar anp T. L. 
VENKATARAMA ATYAR, JJ. 
The State of Andhra Pradesh .. Appellant * 
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Kandimalla Subbaiah and another .. Respondents. 

Penal Code (XLV of 1860), sections 120-B, 420, 462, 464, 466, 7 and 471—Prevention of Corruption 
Act (II of 1947), sections 5 (1) (c), 5 (1) (d) and 5 (2)—. gy between conspiracy and abetment, 

Conspiracy to commit an offence is itself an offence and a person can be separately charged with 
respect to such a conspiracy. There is no analogy between sections 120-B and 109 of the Penal Code 
(XLV of 1860). There may be an element of abetment in a conspiracy, but conspiracy is some 
thing more than an abetment. Offences created by sections 109 and 120-B of the Gode are quite 
distinct and there is no warrant for limiting the prosecution to only one element of conspiracy, that is, 
abetment when the allegation is that what a person did was something over and above that. Where 
a number of offences are committed several persons in pursuance of a conspiracy it is usual to 
charge them with those offences as well as with the offence of conspiracy to commit those offences. 


S. Swaminatham v. State of Madras, A.I.R. 1957 S.C. 340, referred to. 

Appeal by Special Leave from the Judgment and Order, dated the 18th April, 
1958, of the Andhra Pradesh High Court in Criminal Misc. Petition No’ 1421 of 
1957-4 

H. J. Umrigar and T. M. Sen, Advocates, for Appellant. 

The Judgment of the Court was delivered by 


Mudholkar, J.—The State of Andhra Pradesh has come up in appeal against 
order passed in revision by the High Court of Andhra Pradesh quashing the charges 
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framed against nine persons by Mr. Syed Firasath Hussain, Special Judge, 
Wijayawada. The revision petition was preferred by only two of those persons. 


The accused No. 1 Parthasarathi, who was a Lower Division Clerk in the Central 
Excise Circle Office a t Narasaraopet was in charge of the T.P. I Permit Books (trans- 
port permit) intended for issue to Central Excise Officers for granting permits to 
persons applying bona fide for licences to transport tobacco. According to the prose- 
cution two of those books containing 25 permit forms each were found missing from 
the aforesaid office. The allegation is that Parthasarathi sold those books to the 
remaining accused for a consideration of Rs. 400. It was found during the investiga- 
tion that seven permit forms from out of these books had been used for transport of 
non-duty paid tobacco after blanks in those forms had been filled and the signatures 
of certain Central Excise Officers forged on them. Further, according to the prosecu- 
tion, accused Nos. 2 to 8 got authorisation letters prepared with the help of accused 
No. 9 by forging the signatures of the supposed consignors of the tobacco. With 
the help of these documents the accused Nos. 2 to 8 are said to have transported. 
tobacco to the licensed premises of certain persons and received payments for the 
tobacco delivered to them. 


The prosecution alleged that all this was done by all the accused by entering 
into a conspiracy, the object of which was to procure and utilise blank T. P. I Forms, 
fill them in, forge the signatures of Central Excise Officers and use them as genuine 
for tha purpose of transporting tobacco without paying duty upon it. The charge- 
sheet states that the accused Nos. 1 to g have committed the offence under section 
120-B, Indian Penal Code, read with section 5 (2) of Prevention of Corruption 
Act, 1947 (II of 1947). It further states that the accused No. 1 had committed 
offences under section 5 (1) (c) and 5 (1) (d) of Prevention of Corruption Act, 1947, 
as also offences under sections 462, 463 and 464, Indian Penal Code. The accused 
Nos, 2 to 8 are said to have abetted all these offences. Each of these accused is 
in addition said to have committed offences under secfion 420, Indian Penal Code, 


The Subordinate Judge, Vijayawada, was appointed as Special Judge under 
the provisions of section 6 of the Criminal Law (Amendment) Act, 1952 (II of 
1952), to try offences under the Prevention of Corruption Act, 1947. He framed 
the following charges : 


“ Charge No. I.—That you, accused 1 to 9 on or about 19th September, 1953 to 5th November, 
1953 agreed to do by illegal means to wit, A-1 being a public servant in the Central Excise Depart- 
ment dishonestly sold two blank T.P.I. Books for Rs. 350 to one late Jogayya and obtained pecuniary 
advantage for himself and A-2 to A-8 and that A-g forged 7 T.P.I. Forms, out of the above two books, 
which forged T.P.Is. were used by A-2, A-3, A-5, A-7, A-8 with the assistance of A-4 and A-6 and 
cheated the merchants of Markapur and Cumbum by using the said forged T. P.Is for the above 
purpose of cheating ; and that the above acts were done by all of you in pursuance of a conspiracy 
and that thereby you A-1 have committed an offence punishable under section 120-B of the Indian 
Penal Code read with section 5 (1) (c) and punishable under section 5 (2) of the Prevention of 
Corruption’ Act and also under section 109, Indian Penal Code, read with sections 420, 466 and 467 
of the Indian Penal Code and that you, A-2 to A-g under section 120-B read with section 5 (1) (e) 
and (2) punishable under section 5 (2) of Act (II of 1947) and sections 420, 466 and 467 and 471, 
Indian Penal Code and within my cognizance. 

Charge No. .—That you A-1, being a public servant in the Central Excise Department, being a 
Lower Division Clerk in the office of the Superintendent of Central Excise, Narasaraopet Circle, 
since 1951 and in such capacity were entrusted since 1951 with blank T.P.I. Books, dishonestly sold 
two of the above said T.P.I. Books under your control to one late Jogayya for Rs. 350, in or about 
the month, of April, 1953, and dishonestly, fraudulently misappropriated the said amount and there- 
by committed the offence of misconduct punishable under section 5 (2) read with section 5 (1) (e) 
of the Prevention of Corruption Act (II of 1947), and within my cognizance. 


Charge No. IlI.—That you A-1, in the above capacity, by corrupt and illegal means, and by 
abusing your position as a public servant, obtained for yourself an amount of Rs. 350 being the sale 
proreets of the two Blank T.P.I. Books, from one late Jogayya and obtained for A-2 to A-8, a i 
advantage of Rs. 10,120-14-0, the amount of revenue due to the Central Government and thereb: 
committed the offence of criminal misconduct punishable under section 5 (2) read with section 5 (1) ( 
of tHe Prevention of Corruption Act (II of 1947) and within my cognizance. 


Charge No. IV-—That you, A-g, on or about the days between September and November, 1953, 
forged 7 blank T.P.Is. Nos. 610492, 610443, 610460, 610448, 61044, arm ee 610446 as if they are 
documents to have been made by the Central Excise O in their official capacity by filling up the 
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same with false particulars and fixing the signatures of different Central Excise Officials so as to 
show that they are genuine T.P.I. permits that you thereby committed an offence punishable undeg 
section 466, Indian Penal Code and within my cognizance. 

Charge No. V.—That you, A-9, on or about the days between September and November, 1953, 
‘forged the 7 T.P.I. permits mentioned in Charge No. IV purporting to be valuable securities wi 
intent and that they may be used for transporting tobacco as duty paid tobacco and that you thereby 
.committed an offence punishable under section 467 of the Indian Penal Code and within my cognizance. 


Charge No. VI.—That you, A-2 to A-8, on or about the days between 12th September, 1953 and 

-5th November, 1953 at Chodavaram, Satulur, Velpur and Tenali dishonestly used the above seven 
orged T.P.Is. mentioned in Charges No. IV as genuine, which you knew at the time you used them 
„as forged documents and transported 26,989 Ibs. non-duty paid tobacco, as duty paid to by quot- 
ing the above fictitious documents as proof of payment of duty and that you thereby committed an 
-offence punishable under sections 465 and 471 of the Indian Penal Code and within my cognizance. 


- Charge No. VI.—That you, A-2 to A-8, on or about the days between 19th September, 1953, 
.and 5th November, 1953 at Cumbum and Markapur cheated (1) B. Ranga Subbayya of Cumbum, 
(2) P. Ch. Venkata Subbaiah and (3) Shri B. Seshaiah of Markapur and thereby dishonestly inducing 
them to deliver you, Rs. 10,994°10-35 which was the property of the above said persons, and that you 
thereby committed an offence punishable under section 420, Indian Penal Code and within my 
-cognizance.”” i 

While seven of the accused persons were content with the charges, two pre- 
ferred an application for revision before the High Court which, as already stated, 
accepted it and quashed the charges and directed the Special Judge to frame fresh 
-charges on the lines indicated in the judgment. 


Mr. Umrigar, who appears for the State of Andhra Pradesh, ‘while ĉonced- 
ing that Charge No. 1 as it stands, is involved and obscure and requires to be re- 
framed takes exception to the observation of the High Court that the charge is bad 
for multiplicity. It is not quite clear what the High Court meant. If it meant that 
separate charges should be framed for different offences there can be no objection ; 
but if it meant that all these accused cannot be tried at the same trial then we have 
no doubt that it was in error. The High Court pointed out that this is an omnibus 
charge containing as many ås 203 offences and that it is in direct violation of sec- 
tions 234, 235 and 239 of the Code of Criminal Procedure. No doubt, sub-section (1) 
-of section 234 provides that not more than three offences of the same kind committed 
‘by an accused person within the space of 12 months can be tried at the same trial. 
But then section 235 (1) provides that if in any one series of acts so connected 
„together as to form the same transaction more offences than one are committed by 
-the same person, he may be charged with and tried at one trial for every such 
offence. erefore, where the alleged offences have been committed in the course of 
the same transaction the limitation placed by section 234 (1) cannot operate. No 
doubt, the offence mentioned in Charge No. 1 is alleged to have been committed 
not by just one person but by all the accused and the question is whether all these 

persons can be jointly tried in respect of all these offences. To this kind of charge 
section 239 would apply. ‘This section provides that the following persons may be 


charged and tried together, namely : . 
(1) persons accused of the same offence committed in the course of the same 
transaction ; 


(2) persons accused of an offence and persons accused of abetment or an 
attempt to commit such an offence ; , 
(3) persons accused of different offences committed in the course of the same 
transaction. i . 
Clearly, therefore, all the accused persons could be tried together in respect of all the 
offences now comprised in Charge No. 1. We, however, agree with Mr. Umrigar 
that it would be desirable to split up Charge No. 1 suitably so that the accused 
persons will not be prejudiced in answering the charges and in defending themselves. 


The learned Judge has held, following a decision of a single Judge in In re 
Venkataramaiah}, that no charge of conspiracy is permissble for committing which 
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the conspiracy was entered into and which had actually been committed: In 
that case the learned Judge had observed as follows at page 132: 


“ Where the matter has gone beyond the stage of mere conspiracy and offences are alleged to 
have been actually commi in pursuance thereof, these two sections are wholly irrelevant. Cons- 
Piracy, it should be borne in mind, is one form of abetment (ses section 107, Indian Penal Code) and 
where an offence is alleged to have been committed by more than two persons, such of them as actually 
took part in the commission should be charged with the substantive offence, while those who are 
alleged to have abetted it by conspiracy should be charged with the offence of abetment under sec- 
tion 109, Indian Penal Code. e Explanation to section 109 makes this quite clear. An offence is 
said to be committed in consequence of abetment, when it is committed in pursuance of the cons- 
Piracy, and the abettor by conspiracy is made punishable (under section 109) with the punishment 
provided for the actual offence” 


We are unable to accept this view. Conspiracy to commit an offence is itself 
an offence and a person can be separately charged with respect to such a conspiracy. 
There is no ogy between section 120-B and section 109, Indian Penal Code, 
There may be an element of abetment in a conspiracy ; but conspiracy is somethi 
more than an abetment. Offences created by sections 109 and 120-B, Indian Penal 
Code, are quite distinct and there is no warrant for limiting the prosecution to only 
one element of conspiracy, that is, abetment when the allegation is that what a person 
did was something over and above that. Where a number of offences are committed 
by several persons in pursuance of a conspiracy it is usual to charge them with those 
offencgs as well as with the offences of conspiracy to commit those offences. As an 
instance of this we may refer to the case in S. Swaminatham v. Stats of Madras, Though 
the point was not argued before this Court in the way it appears to have been argued 
before the Madras High Court and before the High Court of Andhra Pradesh, this 
Court did not see anything wrong in the trial of several persons accused of offences 
under section 120-B and section 420, Indian Penal Code. We cannot, therefore, 
accept the view taken by the High Court of Andhra Pradesh that the charge of 
conspiracy was bad. If the alleged offences are said to have flown out of the con- 
spiracy the appropriate form of charge would be a specific charge in respect of each 
of those offences along with the charge of conspiracy. 


Before leaving this point we would like to refer to the decision in R. v. Dawson 4, 
which Mr. Umrigar very fairly brought to our notice, respondents being ex parte. 
In that case Finnemore J., who delivered the judgment of the Court observed: 


“Now with regard to the first count for conspiracy.............. this Court feels it is desirable 
to say something. This Court has more than once warned of the dangers of conspiracy counts, es- 
pecially these long conspi counts, which one counsel referred to as a mammoth conspiracy. Several 
reasons have been given. First of all if there are substantive charges which can be proved, it is in 

eral undersirable to complicate matters and to lengthen matters by adding a charge of conspiracy. 
Secondly, it can work injustice because it means that evidence, which otherwise would be inadmissible 
on the substantive charges against certain poeple, becomes inadmissible. Thirdly, it adds to the 
length and complexity of the caseso that the trial may easily be well-nigh unworkable and impose 
a quite intolerable strain both on the Court and on the jury............ aR 


The learned Judges in fact quashed the conviction for conspiracy in the case before 
them. We agree that it is not desirable to charge the accused persons with conspiracy 
with the ulterior object of letting in evidence which would otherwise be inadmissible 
and that it is undersirable to complicate a trial by introducing a large number of 
charges spread over a long period. But then this is only a question of propriety and 
it should be left to the Judge or the Magistrate trying the case to adopt the course 
which he thinks to be appropriate in the facts and circumstances of the case. It 
cannot be said as a matter of law that such a trial is prohibited by the Code of 
Criminal Procedure. 


«The High Court has further held that the learned Special Judge had no jurisdic- 
tion to try the offences under section 120-B read with sections 466, 467 and 420 


ee ee 


1 ALR. 1957 8.G. 340. 2. (1960) 1 All E.R. 558 at 563. 
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because he was appointed as Special Judge under the Criminal Law (Amendment) 
Act only for trying offences under the Prevention of Corruption Act. No doubf, 
he was appointed in the circumstances stated by the High Court, and therefore he 
will have that jurisdiction which he is competent to exercise under the Prevention 
of Corruption Act or the Criminal Law (Amendment) Act. Section 6 of the former 
provides that the State Government may appoint a Special Judge to try the following 
offences : 


(a) an offence punishable under section 161, section 165 or section 165-A of the Indian Penal 
Code (Act XLV of 1860), or sub-section (2) of section 5 of the Prevention of Corruption Act, 1947 


(II of 1947) ; 


(6) any conspiracy to commit or any attempt to commit or any abetment of any of the offences 
specified in clause (a). 


Sub-section (1) of section 7 provides that notwithstanding anything contained in the 
Code of Criminal Procedure, 1898, or in any other law the offences specified in sub- 
section (1) of section 6 shall be triable by Special Judges only. 


Sub-section (3) of section 7 provides that when trying any case, a Special Judge 
may also try any offences other an acne aera In section 6 with which 
accused may under the Code of Criminal Procedure Code, 1898, be charged at the 
same trial. 

. e 

Clearly, therefore, accused No. 1 could be tried by the Special Judge for offen- 
ces under section 120-B read with sections 466, 467 and 420 Indian Penal Code. 
Similarly the other accused who are said to have abetted these offences could also 
be tried by the Special Judge. The view of the High Court is thus erroneous and 
its directions with respect to these offences are set aside. 


The High Court has furgher held that the provisions of section 196-A (2) of the 
Code of Criminal Procedure have not been complied with and therefore the charges 
in respect of offences under sections 466 and 467 could not be enquired into by the 
Special Judge. Section 196-A (2) of the Code of Criminal Procedure reads thus : 


“ No Court shall take cognizance of the offence of criminal conspi untae Blesundew sees 
120-B of the Indian Penal Code, onspiracy p e under section 


2) in a case where the object of the conspiracy is to commit any non-cognizable offence, or a 
ei e offence not punishable with death, imprisonment for life or rigorous imprisonment for a 
term of two years, or upwards, unless the State Government or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by the State Government, has, by order in writing 
consented to the mtiation of the proceedings...... ae i i 


Offences under sections 466 and 467 are admittedly non-cognizable arid, therefore, 
it would seem from the plain language of sub-section (2) that for the offences under 
section 120-B read with sections 466 and 467, Indian Penal Code; the sanction of 
the Government will be necessary. Mr. Umrigar referred us to the decision in 
Durgadas Tulsiram Sood v. State, and said that since the object of the conspiracy was 
to cheat the Government, that is, to commit an offence under section 420 
Indian Penal Code, and the offences under sections 466 and 467 were only 
means to that end, the trial was not vitiated simply because no sanction was 
obtained for prosecuting the accused for offences of criminal conspiracy to 
commit non-cognizable offences under sections 466 and 467, Indian Penal Code. 
We do not think it necessary to say anything on the point because in any case the 
case has to go back to the Special Judge for re-framing the charges and there is time 
enough for the Government to consider whether it should accord sanction to the 
prosecution of the various accused for the non-cognizable offences alleged to have 
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committed by them in pursuance of conspiracy, assuming of course, that sanc- 
tion is necessary. 


In the result we allow the appeal and set aside the order of the High Court and 
direct the Special Judge to frame fresh charges and proceed with the trial. The 
matter has been pending for a long time and we direct that the trial will proceed 
with all expedition. 


K.L.B. — Appeal allowed, 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdictions) 


Present :—B. P. Smua, Chief Justice, J. L. Kapur, P. B. GAJENDRAGADKAR, 
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Act (J of 1872), sections 123 and 162—Scope—Document for which privilege is claimed by State 
under section 123—Limits to jurisdiction of Court to go into the matter—Civil Procedure Code (V of 1908), Order 1 I, 
rule 19 (2)—Scope. 


Reading sections 123 and 162 of the Evidence Fel tec tiee the Court cannot hold an enquiry 
into the possible injury to public interest which may t from the disclosure of the document in 
question. That is a matter for the authority concerned to decide ; but the Court is competent, 
and indeed is bound, to hold a preliminary enquiry and determine the validity of the objections to 
its production, and that necessarily involves an enquiry into the question as to whether the evidence 
relates to an affair of State under section 123 or not. In this enquiry the Court has to determine the 
character or class of the document If it comes to the conclusion that the document does not relate 
to affairs of State then it should reject the claim for privilege and direct its production. If it comes 
to the conclusion that the document relates to the affairs of State it should leave it to the head of the 
department to decide whether he should permit its production or not. In exercising his discretion 
under section 123 in many cases the head of the department may have to weigh the pros and cons 
of the problem and objectively determine the nature and extent of the injury to public interest as 
against the injury to the administration of justice. While construing sections 123 and 162, it 
would be irrelevant to consider why the enquiry as to injury to public interest should not be within 
the jurisdiction of the Court, for that clearly is a matter of policy on which the Court does not and 
should not generally express any opinion. In view of the provisions of section 162 the position in 
India in regard to the Court’s er and jurisdiction is different from the position under the English 
Law as it obtained in England in 1872. The effect of the first clause of section 162 of the Evidence 
Act clearly brings out the departure made by the Indian Law in one material particular, and that 
is the authority given to the Court to hold a preliminary enquiry into the character of the document. 


Where privilege is claimed at the stage of inspection and the Court is required to adjudicate 
upon its validity, the relevant provisions of the Evidence Act under which privilege is claimed as well 
as the provisions of section 162 which deal with the manner in which the said privilege has to be consi- 
dered are equally applicable ; and if a Court is precluded from inspecting the privileged document 
under the second clause of section 162 the said prohibition would apply as much to a privilege claimed 
by the State through its witness at the trial as_a privilege similarly claimed by it at the stage of inspec- 
tion. The provisions of Order 11, rule 19 (2) of the Code of Civil Procedure must be read subject 
to section 162 of the Evidence Act. 


The Cqprt can take other evidence in lieu of inspection of the document in dealing with a privilege 
claimed or an objection raised even under section 123 of the Evidence Act. If the ean cannot 
be inspected its contents cannot be indirectly proved; but that is not to say that other collateral evi- 
dence cannot rod uced which may assist the Court in determining the validity of the objection. 

Per Kapur, 7.—The Court cannot take other evidence in regard to the nature of the document, 
for which privilege is claimed. 


Per Subba Rao, 7.—Under section 162 of the Evidence Act the Court has the overriding power to 
disallgw a claim of privilege raised by the State in respect of an unpublished document pertaining 
to matters of State ; but in its discretion the Court will exercise its power only in exceptional circum- 
stances when public interest demands, that is, when the public interest served by the disclosure clearly 
outweighs that served by the non-disclosure. One of such instances is where the public interest 
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served by the administration of justice in a particular case overrides all other aspects of public interest, 
The said claim shall be made by an affidavit filed by a Minister in charge of the department concern 
describing the nature of the document in general and broadly the category of public interest its non- 
disclosure purports to serve. Ordinarily the Court shall a t the affidavit of the Minister, but in 
exceptional circumstances when it has reason to believe that there is more than what meets the eye, 
it can examine the Minister and take other evidence to decide the question of privilege. Under no 
circumstances can a Court inspect such a document or permit gi of secondary evidence of its 
contents, Subject to the overriding power of the Court to disallow the claim of privilege in IP 
tional cases, the following provide working rules of guidance for the Courts in the matter of deciding 
the question of privilege in regard to unpublished documents pertaining to matters of State ; 

(a) “ records relating to affairs of State”? mean documents of State whose production would 
endanger the pubiic interest; (b) documents pertaining to public security, defence and foreign 
relations are documents relating to affairs of State ; (e) unpublished documents relating to trading, 
commercial or contractual activities of the State are not, ordinarily, to be considered as documents 
relating to affairs of State ; but in special circumstances they may partake of that character ; (d) in 
cases of documents mentioned in (c) supra, it is a question of fact in each case whether they relate to 
affairs of State or not in the sense that if they are disclosed public interest would suffer. 


Under Article 163 of the Constitution the question whether any and if so what advice was 
tendered by Ministers to the Governor shall not be inquired into by any Court. 


Appeal by Special Leave from the Judgment and Order dated the rgth Janu- 
ary, 1960, of the Punjab High Court in Civil Revision No. 596 of 1959. 


N. S. Bindra, Senior Advocate (D. Gupta, Advocate, with him), for Appellant. 
Gopal Singh, Advocate, for Respondent. : 


H. M. Seeroai, Advocate-General for the State of Maharashtra (R. H. Dhebar, 
Advocate, with him), for Intervener. 


The Court delivered the following Judgments :— 
Gajendragadkar, J. (on behalf of B.P. Sinha, C. J., Wanchoo, J., and himself), This 


appeal raises for our decision a question of law of general importance under sections 
123 and 162 of the Indian Evidence Act, 1872 (hereafter called the Act). Originally 
the same point had been raised in another civil appeal before this Court, Civil Appeal 
No. 241 of 1955. The said appeal was the result of a dispute between Dowager Lady 
Dinbai Dinshaw Petit on the one hand and the Union of India and the State of 
Bombay on the other. Having regard to the importance of the point raised by the 
said appeal a Division Bench of this Court before whom it first came for hearing direct- 
ed that it should be placed for disposal before a Constitution Bench, and accordingly 
it was placed before us. The appellant and the respondent in the present appeal then 
applied for permission to intervene because the same point arose for decision in this 
appeal as well ; that is how this appeal was also placed before us to be heard after 
the Bombay appeal. After the Bombay appeal was heard for some days parties 
to the said appeal amicably settled their dispute and a decree by consent was passed. 
In the result the point of general importance raised by the said appeal fell to be 
considered in the present appeal; and so the appellant and the respdndent in the 
said appeal asked for permission to intervene in the present a ppeal, and we direct- 
ed that the arguments urged by Mr. Viswanatha Sastri and Mr. Seervai, for the 
appellant and the State of Bombay respectively, should be treated as arguments urged 
by interveners in the present appeal. Mr. Bindra, who appears for the appellant 
State of Punjab in the present appeal, and Mr. Gopal Singh who represents the res- 
pondent Sodhi Sukhdev Singh, have substantially adopted the arguments, urged by 
Mr. Seervai and Mr. Sastri respectively and have also addressed us on the Tiar 
facts in their ap ; that is how the point of law in regard to the scope and effect of 
sections 123 and 162 of the Act has to be decided in the present appeal, 


This appeal has been brought to this Court by Special Leave granted by this Court, 
and. it arises from a suit filed by the respondent against the appellant on May 5, 
1958. It appears that the respondent was a District and Sessions Judge in theeerst- 
while State of Pepsu. He was removed from service on April 7, 1953, by an order pass- 
ed by the President of India who was then in charge of the administration of the 
said State. The respondent then made a representation on May 18, 1955. This 
representation was considered by the Council of Ministers of the said State on Sep- 
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, etember 28, 1955, because in the meantime the President’s Rule had come to an 
end and the administration of Pepsu was entrusted to the Council of Ministers. 
The Counil expressed its views in the form of a Resolution on the representation 
of the respondent ; but before taking any action it invited the advice of the 
Public Service Commission. On receiving the said advice the Council again con- 
sidered the said representation on March 8, 1956, and views on the merits of the 
representation were expressed by the Members of the Council. These were 
recorded in the minutes of the proceedings. Finally, on August 11, 1956, the 
representation was considered over again by the Council, and it reached a final con- 
clusion in respect of it. In accordance with the said conclusion an order was passed 
which was communicated to the respondent. The order read thus: 


“ Reference his representation dated the 18th May, 1955, against the order of his removal from 
service ; the State Govern ment have ordered that he may be re-employed on some suitable post.” 


After this order was communicated to him the respondent filed the present 
suit against the appellant and claimed a declaration, inter alia, that his removal 
from service on April 7, 1953, was illegal, void and inoperative and prayed for 
the recovery of Rs. 62,700-6-0 as arrears of his salary. The appellant disputed 
the respondent’s claim on several grounds. Issues were e ET framed by 
the tal Judge on January 27, 1959. Meanwhile the respondent had filed an 
application under Order 14, rule 4 as well as Order 11, rulet4 of the Civil Procedure 

e for the production of documents mentioned in the list annexed to the applica- 
tion. The trial Court issued notice against the appellant for the production of the 
said documents. In reply to the notice Mr. E.N. Mangat Rai, Chief Secretary of 
the appellant, made an affidavit claiming privilege under section 123 of the Act 
in respect of certain documents whose production had been ordered, and gave 
reasons in support of the claim. On the same day Mr. Mangat Rai made another 
affidavit in which he gave reasons for claiming similar privilege in respect of certain 
other documents. The statements made in these afidavit were challenged by 
the respondent who submitted a counter-affidavit. After the affidavits had thus 
been filed by the parties the trial Court heard their arguments on the question of 
privilege, and on August 27, 1959, it upheld the claim of privilege made by the 
appellant for the production of some documents, and accepted the reasons given 
by Mr. Mangat Rai in support of the said claim of privilege. 


The respondent then moved the High Court of Punjab under section 115 of 
the Code of Civil Procedure and Article 227 of the Constitution for the quashing 
of the said order. The petition for revision (C.R. 596 of “959 first came up for 
decision before D.K. Mahajan, J., at Chandigarh. The learned Judge took the view 
that the question raised by the petition was of considerable importance, and so 
he ordered that the papers should be placed before the learned Chief Justice to 
enable Him to direct that the matter be decided by a larger Bench. Thereupon 
the petition was placed for decision before Dulat and Dua, JJ., who, after hearing 
the parties, reyersed the order under revision in respect of four documents, and 
directed that the said documents be produced by the appellant. The appellant 
then applied to the High Court for a certificate under Article 133 but its applica- 
tion was dismissed. It then came to this Court and applied for and obtained Social 
Leave to challenge the validity of the order passed by the Punjab High Court ; 
and in the appeal the only question which has been urged before us is that having 
regard to the true scope and effect of the provisions of sections 123 and 162 of the 
Act the High Court was in error in refusing to uphold the claim of privilege raised 
by the appellant in respect of the documents in question. 


The question thus posed will naturally have to be answered on a fair and 
reasonable construction of the two statutory provisions of the Act. It has, however, 
been very strenuously urged before us by Mr. Seervai that before proceeding to 
construe the said provisions it is necessary that the Court should bear in mind 
the historical background of the said provisions. His argument is that sections 
123 and 162 as they were enacted in the Act in 1872 were intended to introduce 
in India the English Law in regard to what is commonly described as the Crown 
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privilege in the same form in which it obtained in England at the material time; , 
and so he has asked us to determine in the first instance what the true state of 
English Law was in or about 1872 A.D. 


In order to decide this question three representative English decisions must 
be considered. In Home v. Lord F.C. Bentinck}, the Court was dealing with a claim 
made by H who had sucd the president of the enquiry for a libel alleged to be con- 
tained in the report made by him. It appears that H was a commissioned officer 
in the Army and the Commander-in-Chief of the said Army had directed an assem- 
blage of commissioned military officers to hold an enquiry into the conduct of H. 
According to H the said report contained libellous matter, and so he had sued the 
president of the enquiry. At the trial H desired that the report submitted by the 
Court of enquiry should be produced and this request was resisted by the defen- 
dant on the ground that the document in question was a privileged communication. 
This plea was upheld. Dallas, C.J., referred to the precedents relevant to the deci- 
sion of the point and observed that thc basis of the said precedents was that the dis- 
closure would cause danger to the public good. He then considered the nature of 
the enquiry which had been directed against H, and observed that in the course of 
the enquiry a number of persons may be called before the Court and may give in- 
formation as witnesses which they would not choosc to have disclosed ; but, if the 
minutes of the Court of enquiry are to be produced on an action brought by the 
party, they reveal the name of every witness and the evidence given by each.e Not 
only this but they also reveal what has been said and done by each member of the 
existing Court of enquiry ; and, according to the learned Judge, the reception of 
the said minutes would tend directly to disclose that which is not permitted to 
be disclosed ; and so, independently of the character of the Court the production 
of the report was privileged on the broad rule of public policy and convenience that 
matters like those covered by the report are secret in their nature and involve 
delicate enquiry and the names of persons who ought to stand protected. 


The next decision to which our attention has been invited is Smith v. The East 
India Company®. In that case the dispute with which the Court was concerned had 
arisen with respect to a commercial transaction in which the East India Company 
had been engaged with a third party ; and privilege was claimed in regard to the 
correspondence which had been carried on by the defendant with the Board of 
Control. It was held that the said correspondence was, on the ground of public 
policy, a privileged communication, and so the Company were not bound to produce 
or set forth the contents of it in answer to a bill of discovery filed against them by 
the third party in relation to the transaction to which it referred. Lord Lyndhurst 
upheld the claim of privilege not because the correspondence purported to be con- 
fidential nor because it was official, but because of the effect of the provisions of 
c. 85 of Act 3 and 4 W. 4 on which the claim of privilege was founded. It was no- 
ticed that the Company had been prohibited from carrying on any Commercial 
transactions except for the purpose of winding up their affairs or for the purposes 
of the Government of India ; and it was held that the result of the relevant provisions, 
and particularly of section 29 was that the Directors of the East India Company were 
required to make communication of all their acts, transactions and correspondence 
of every description to the Board of Control. That is why a claim for privilege in 
respect of the said correspondence was upheld. This decision shows that,a claim 
for privilege could have been made even for correspondence which had reference 
to a commercial transaction in circumstances similar to those in that case. 


The last decision on which considerable reliance has been placed by Mr. Seervai 
is the case of Beatson v. Skene®. It may incidentally be pointed out that Chief Baron 
Pollock’s observations in this judgment are frequently cited in judicial decisions 
where the question of privilege falls to be considered. In that case the plaiftiff 
had been a general who commanded a corps of irregular troops during the war in 
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Crimea. Complaint having been made about the insubordination of troops the 

* corps was placed under the superior command of V. Thereupon the plaintiff resigned 
his command. F directed S to inspect and report upon the state of the corps, and 
referred $ for information to the defendant who was a Civil Commissioner. The 
defendant, in a conversation with S, made a defamatory statement respecting the 
conduct of the plaintiff. The plaintiff brought an action against the defendant for 
slander. The defence set up against the plaintiff’s claim was that what had passed 
between the defendant and § was a privileged communication. The jury had found 
a verdict for the defendant. A new trial was claimed by the plaintiff, inter alia, on 
the ground that the learned Judge had declined to compel the production of certain 
documents. It appeared that the Secretary for War had been subpcenzed to 
produce certain letters written by the plaintiff to him and also the minutes of the 
Court of enquiry as to the conduct of § in writing the letter to V. The plea for a new 
trial was rejected on the ground that the Court was of the opinion that the non- 
production of the said documents furnished no ground for a new trial. There was 
a difference of opinion among the members of the Court on the question as to 
whether Bramwell, J., was justified in upholding the claim of privilege. Pollock, 
C.B., Bramwell, B., and Wilde, B., held, that the claim for privilege was properly 
upheld, whereas Martin, B., took a contrary view. 


Dealing with the claim made that the production of the documents would be 
injurieus to the public service Pollock, C.B., observed that the general public interest 
must be considered paramount to the individual interest of a suitor in a Court of 
Justice, and he posed’ the question : How is this to be determined? Then Pollock, 
G.B., proceeded to observe that the question must be determined either by a presid- 
ing Judge or by the responsible servant of the Crown in whose custody the paper 
is; and he remarked that the Judge would be unable to determine it without 
ascertaining what the document is and why the publication of it would be injurious 
to public service—an enquiry which cannot take place in private, and which taking 

lace in public may do all the mischief which it is proposed to guard against. He 
ther held that “ the administration of justice is only a part of the general conduct 
of the affairs of any State or nation, and we think is (with respect to the production 
or non-production of a State paper in a Court of Justice) subordinate to the general 
welfare of the community ”. Martin, B., however, was of the opinion that when- 
ever the Judge is satisfied that the document may be made public without prejudice 
to the public service the Judge ought to compel its production notwithstanding the 
reluctance of the head of the department to produce it. It would thus be seen that 
according to the majority view. the question as to whether any injury to public 
interest would be caused by the production of the document could not be deter- 
mined by the Court, because, such an enquiry would tend to defeat the very pur- 
pose for which privilege is claimed, whereas, according to the minority view it was 
for the Court to hold an enquiry and determine whether any injury would follow 
the production of the document. 


Mr. Seervai contends that these decisions correctly represent the legal position 
in regard to the Crown privilege in England in the second half of the Ninteenth 
Century, and, according to him, when the Indian Evidence Act was drafted by Sir 
James Fitzjames Stephen he intended to make provisions in the Act which would 
correspond to the said position in the English Law. In other words , the argument is 
that sections 123 and 162 are intended to lay down that, when a privilege is claimed 
by the State in the matter of production of State documents, the total question with 
regard to the said clairh falls within the discretion of the head of the department 
concerned, and he has to decide in his discretion whether the document belongs to 
the privileged class and whether its production would cause injury to public interest. 
It is jn the light of this background that Mr. Seervai wants us to construe the relevant 
sections of the Act. 


In support of this argument Mr. Seervai has also referred us to the draft pre- 
pared by Si James Fitzjames Stephen at the instance of Lord Coleridge for adoption 


408 THE MADRAS LAW joURNAL REPORTS (sUPREME COURT). {1961 


by the English Parliament, and has relied on Article 112 in the said draft. Article 
112 provides, inter alia, that no one can be compelled to give evidence relating to* 
any affairs of State, or as to official communications between public officers upon 
public affairs, unless the officer at the head of the department concerned permits 
him to do so. It also refers to some other matters with which we are not concerned. 
This part of Article 112 as framed by Sir James Fitzjames Stephen seems to include 
the provisions of sections 123 and 124 of the Act. It is significant that there is 
nothing in this Article which corresponds to section 162 of the Act. Mr. Seervai con- 
cedes that the draft prepared by Sit James Fitzjames Stephen was not adopted by 
Parliament, and even now there is no statutory law of evidence in England ; even 
so, he contends that the intention which Sir James Fitzjames Stephen had in drafting 
the relevant sections of the Indian Evidence Act must have been similar to his 
intention in drafting Article 112, and that is another fact which we may bear in mind 
in construing the relevant sections of the Act. We ought, however, to add that 
though Mr. Sea elaborately argued this part of his case he fairly conceded that 
recourse to extrinsic aid in interpreting a statutory provision would be justified only 
within well recognised limits ; and that primarily the effect of the statutory pro- 
visions must be judged on a fair and reasonable construction of the words used by 
the statute itself. 


Let us now turn section 123. It reads thus : 


“ No one shall be permitted to give any evidence derived fiom unpublished official recofls relat- 
ing to any affairs of State, except with the permission of the officer at the head of the department 
concerned, who shall give or withhold such permission as he thinks fit.” 


This section refers to evidence derived from unpublished official records which have 
a relation to any affairs of State, and it provides that such evidence shall not be per- 
mitted to be given unless the head of the department concerned gives permission 
in that behalf. In other words, as a result of this section a document which is 
material and relevant is allowed to be withheld from the Court, and that undoubtedly 
constitutes a very serious departure from the ordinary rules of evidence. It is well- 
known that in the administration of justice it is a principle of general application 
that both parties to the dispute must produce all the relevant and material evidence 
in their possession or their power which is necessary to prove their respective con- 
tentions ; that is why the Act has prescribed elaborate rules to determine relevance 
and has evolved the doctrine of onus of proof. If the onus of proof of any issue is 
on a party and it fails to produce such evidence, section 114 of the Act justifies the 
inference that the said evidence if produced would be against the interest of the person 
who withholds it. As a result of section 123 no such inference can be drawn against 
the State if its privilege is upheld. That shows the nature and the extent of the 
departure from the ordinary rule which is authorised by section 123. 

The principle on which this departure can be said and is justified iš the princi- 
ple of the overriding and paramount character of public interests., A vali claim 
for privilege made under section 123 proceeds on the basis of the theory that the 
DE of the document in question would cause injury to public interest, and 
that, where a conflict arises between public interest and private interest, the 
latter must yield to the former. No doubt the litigant whose claim may not succeed 
as a result of the non-production of the relevant and material document may feel 
aggrieved by the result, and the Court, in reaching the said decision, may feel dis- 
satisfied ; but that will not affect the validity of the basic principle that public good 
and interest must override considerations of private goot and private interest. 
Care has, however, to be taken to see that interests other than that of the public do 
not masquerade in the garb of public interest and take undue advantage of the pro- 
visions of section 123. Subject to this reservation the maxim silus populi est supreme 
les which means that regard for public welfare is the highest law is the basis of the ‘pro- 
visions contained in section 123. Though section 123 does not expressly refer to 
injury to public interest that principle is obviously implicit in it and indeed is its 
sole foundation. 
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Whilst we are discussing the basic principle underlying the provisions of sec- 
tion 123, it may be pertinent to enquire whether fair and fearless administration 
of justice itself is not a matter of high public importance. Fair administration of 
justice between a citizen and a citizen or between a citizen and the State is itself a 
matter of great public importance ; much more so would the administration of 
justice as a whole be a matter of very high public importance : even so, on principle, 
if there is a real, not imaginary or fictitious, conflict between public interest and the 
interest of an individual in a pending case, it may reluctantly have to be conceded 
that the interest of the individual cannot prevail over the public interest. If social 
security and progress which are necessarily included in the concept of public good 
are the ideal then injury to the said ideal must on principle be avoided even at the 
cost of the interest of an individual involved in a particular case. That is why Courts 
are and ought to be vigilant in dealing with a claim of privilege made under section 
123. 


If under section 123 a dispute arises as to whether the evidence in question is 
derived from unpublished official records that can be easily resolved ; but what 
presents considerable difficulty is a dispute as to whether the evidence in question 
relates to any affairs of State. What are the affairs of State under section 123? 
In the latter half of the Nineteenth Century affairs of State may have had a 
comparatively narrow content. Having regard to the notion about governmental 
functions and duties which then obtained, affairs of State would have meant matters 
of poljtical or administrative character relating, for instance, to national defence, 
public peace and security and good ma eee! relations. Thus, if the contents 
of the documents were such that their disclosure would affect either the national 
defence or public security or good neighbourly relations they could claim the 
character of a document relating to affairs of State. There may be another class 
of documents which could claim the said privilege not by reason of their contents 
as such but by reason of the fact that, if the said documents were disclosed, they would 
materially affect the freedom and candour of expressipn of opinion in the determi- 
nation and execution of public policies. In this class may legitimately be includ- 
ed notes and minutes made by the respective officers on the relevant files, opinions 
expressed, or reports made, and gist of official decisions reached in the course of the 
determination of the said questions of policy. In the efficient administration of 
public affairs government may reasonably treat such a class of documents as con- 
fidential and urge that its disclosure should be prevented on the ground of possible 
injury to public interest. In other words, if the proper functioning of the public 
service would be impaired by the disclosure of any document or class of documents 
such document or such class of documents may also claim the status of documents 
relating to public affairs. 


It may be that when the Act was passed the concept of governmental functions 
and their extent was limited, and so was the concept of the words “ affairs of State” 
correspondingly limited; but, as is often said, words are not static vehicles of ideas or 
concepts. As the content of the ideas or concepts conveyed by respective words expands, 
so does the content of the words keep pace with the said expanding content 
of the ideas or concepts, and that naturally tends to widen the field of public 
interest which the section wants to protect. The inevitable consequence of the change 
in the concept of the functions of the State is that the State in pursuit of its welfare 
activities undertakes to an increasing extent activities which were formerly treated 
as purelf commercial, and documents in relation to such commercial activities 
undertaken by the State in the pursuit of public policies of social welfare are also 
apt to claim the privilege of documents relating to the affairs of State. It is in res- 
pect of such documents that we reach the marginal line in the application of section 
123 ; and it is precisely in determining the claim for privilege for such border-line 
cases that difficulty arises. 

“Tt is, however, necessary to remember that where the Legislature has advisedly 
refrained from defining the expression “ affairs of State ” it would be insxpedient 
for judicial decisions to attempt to put the said expression into a straight Jacket of a 
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definition judicially evolved. The question as to whether any particular docu- 
ment or a class of documents answers the description must be determined in eache 
case on the relevant facts and circumstances adduced before the Court. ‘‘ Affairs of 
State ”, according to Mr. Seervai, are synonymous with public business and he 
contends that section 123 provides for a general prohibition against the production 
of any document relating to public business unless permission for its production is 
given by the head of the department concerned. Mr. Seervai has argued that 
documents in regard to affairs of State constitute a genus under which there are two 
species of documents, one the disclosure of which will cause no injury to public 
interest, and the other the disclosure of which may cause injury to public interest. 
In the light of the consequence which may flow from their disclosure the two species 
of documents can be described as innocuous and noxious respectively. According 
to Mr. Seervai the effect of section 123 is that there is a general prohibition against 
the production of all documents relating to public business subject to the exception 
that the head of the department can give permission for the production of such 
documents as are innocuous and not noxious. He contends that it is not possible 
to imagine that the section contemplates that the head of the department would 
give permission to produce a noxious document. It is on this interpretation of 
section 123 that Mr. Seervai seeks to build up similarity between section 123 and 
the English Law as it was understood in 1872. In other words, according to 
Mr. Seervai the jurisdiction of the Court in dealing with a claim of privilege under 
section 123 is very limited and in most of the cases, if not all, the Court would have 
to accept the claim without effective scrutiny. t . 


On the other hand it has been urged by Mr. Sastri that the expression “ docu- 
ments relating to any affairs of State ”?” should receive a narrow construction ; and 
it should be confined only to the class of noxious documents. Even in regard to 
this class the argument is that the Court should decide the character of the docu- 
ment and should not hesitate to enquire, incidentally if necessary, whether its dis- 
closure would lead to injury ġo public interest. This contention seeks to make the 
jurisdiction of the Court wider and the field of discretion entrusted to the depart- 
ment correspondingly narrower. 


It would thus be seen that on the point in controversy between the parties 
three views are possible. The first view is that it is the head of the department 
who decides to which class the document belongs ; if he comes to the conclusion 
that the document is innocuous he will give permission to its production ; if, how- 
ever, he comes to the conclusion that the document is noxious he will withhold such 
permission ; in any case the Court does not materially come into the picture. The 
other view is that it is for the Court to determine the character of the document, 
and if necessary enquire into the possible consequences of its disclosure ; on this 
view the jurisdiction of the Court is very much wider. A third view which does not 
accept either of the two extreme positions would be that the Court can determine 
the character of the document, and if it comes to the conclusion that the docu- 
ment belongs to the noxious class it may leave it to the head of the department to 
decide whether its production should be permitted or not ; for it is not the policy 
of section 123 that in the case of every noxious document the head of the depart- 
ment must always, withhold permission. In deciding the question as to which of 
these three views correctly represents the true legal position under the Act it would 
be necessary to examine section 162. Let us therefore, turn to that section. 


Section 162 reads thus : 

“A witness summoned to produce a document shall, if it is in his possession or power, bring it to 

Court, notwithstanding any objection which there may be to its production or to its admissibility. 
The validity of any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers to matters of State, or take 

other evidence to enable it to determine on its admissibility.” 


The first clause of section 162 requires that a witness summoned to produce a docu- 
ment must bring it to the Court and then raise an objection against either its pro- 
duction or its admissibility. It also authorises the Court, and indeed makes it its 
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obligation, to decide the validity of either or both of the said objections. It is 

* significant that the objections to the production or admissibility of evidence specified 
in section 162 relate to all claims of privilege provided by the relevant sections of 
Chapter IX of Part III of the Act. Section 123 is only one of such privileges so 
that the jurisdiction given to the Court to decide the validity of the objections covers 
not only the objections raised under section 123 but all other objections as well. 
Take for instance the privilege claimed under section 124 of the Act which pro- 
vides that no public officer shall be compelled to disclose communications made to 
him in official confidence when he considers‘that the public interest would suffer 
by the disclosure. It is clear, and indeed it is not disputed, that in dealing with an 
objection against the production of a document raised under section 124 the Court 
would have first to determine whether the communication in question has been 
made in official confidence. If the answer to the said question is in the negative 
then the document has to be produced ; if the said answer is in the affirmative 
then it is for the officer concerned to decide whether the document should be dis- 
closed or not. This illustration brings out the character and the scope of the juris- 
diction conferred on the Court in dealing with an objection raised under section 
162. 


The second clause of section 162 in terms refers to the objection as to the 
adminissibility of the document. It seems to us that this clause should be cons- 
truedeto refer to the objections both as to the production and the admissibility of 
documents ; otherwise, in the absence of any limitation on its power the Court 
would be justified in exercising its authority under, and discharging its obligation 
imposed by clause (1) of section 162 by inspecting the document while holding an 
enquiry into the validity of the objection raised against its production under 
section 123, and that would be inconsistent with the mateiral provision in clause (2) 
of section 162. That is why we hold that the second clause covers both kinds of 
objections. In other words, admissibility in the context refers both to production 
and admissibility. It may be added that “ matters of State” referred to in the 
second clause are identicl with “ affairs of State ” mentioned in section 123. 


Reading this clause on this assumption what is its effect? It empowers the 
Court to inspect the document while dealing with the objection ; but this power 
cannot be exercised where the objection relates to a document having reference 
to matters of State and it is raised under section 123. In such a case the Court 
is empowered to take other evidence to enable it to determine the validity of the 
objection, Mr. Seervai contends that the first part of clause (2) which deals with 
the inspection of the document is confined to the objection relating to the produc- 
tion of the document, and on that basis he contends that since inspection is not per- 
missible in regard tq the document falling under section 123 the Court can do noth- 
ing else But record its approval to, and uphold the validity of, the objection raised 
by the head of the department. In regard to the objection as to the admissibility 
of the said document, however, he concedes that the Court can take other evidence, 


Court to deal with the validity of an objection as to the production of a document 
conferred by the first clause is not illusory or nominal ; it has to be exercised in 
- cases of objections raised under section 123 also by calling for evidence permissible 
in that behalf. It is perfectly true that in holding an enquiry into the validity of 
the objection under section 123 the Court cannot permit any evidence about the 


242 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1961 


contents of the document. If the document cannot be inspected its contents can- 
not indirectly be proved ; but that is not to say that other collateral evidence 
cannot be produced which may assist the Court in determining the validity of the 
objection. 


This position would be clear if at this stage we consider the question as to how 
an objection against the production of document should be raised under section 
123. It is well-settled and not disputed that the privilege should not be claimed 
under section 123 because it is apprehended that the document if produced would 
defeat the defence raised by the State. Anxiety to suppress a document may 
be natural in an individual litigant and so it is checked and kept under control 
by the provisions of section 114 of the Act. Where, however, section 123 confers 
wide powers on the head of the department to claim privilege on the ground that 
the disclosure may cause injury to public interest scrupulous care must be taken to 
avoid making a claim for such a privilege on the ground that the disclosure of 
the document may defeat the defence raised by the State. It must be clearly 
realised that the effect of the document on the ultimate course of litigation or its 
impact on the head of the department or the Minister in charge of the depart- 
ment, or even the Government in power, has no relevance in making a claim for 
privilege under section 123. The apprehension that the disclosure may adversely 
affect the head of the department or the department itself or the Minister or even 
the Government, or that it may provoke public criticism or censure in the Legis- 
Jature has also no relevance in the matter and should not weigh in the mind*of the 
head of the department who makes the claim. The sole and the only test which 
should determine the decision of the head of the department is injury to public 
interest and nothing else. Since it is not unlikely that extraneous and collateral 
purposes may opeate in the mind of the person claiming the privilege it is necessary 
to lay down certain rules in respect of the manner in which the privilege should be 
claimed. We think that in guch cases the privilege should be claimed generally 
by the Minister in charge who is the political head of the department concerned ; 
if not, the Secretary of the department who is the departmental head should make 
the claim ; and the claim should always be made in the form of an affidavit. When 
the affidavit is made by the Secretary the Court may, in a proper case, require 
an affidavit of the Minister himself. The affidavit should show that each document 
in question has been carefully read and considered, and the person making the 
affidavit is satisfied that its disclosure would lead to public injury. If there are a 
series of documents included in a file it should appear from the affidavit that each 
one of the documents, whose disclosure is objected to, has been duly considered 
by the authority concerned. The affidavit should also indicate briefly within 
permissble limits the reason why it is apprehended that their disclosure would tead 
to injury to public interest. This last requirement would be very important when 
privilege is claimed in regard to documents which prima facie suggest that they are 
documents of a commercial character having relation only to commercial activities 
of the State. If the document clearly falls within the category of privileged docu- 
ments no serious dispute generally arises ; it is only when Courts are dealing with 
mariginal or border-line documents that difficulties are experienced in deciding 
-whether the privilege should be upheld or not, and it is particularly in respect of 
such documents that it is expedient and desirable that the affidavit should give some 
indication about the reasons why it is apprehended that public interest may be in- 
jured by their disclosure. : ° 


It is conceded by Mr. Seervai that if the affidavit produced in support of the 
claim for privilege is found to be unsatisfactory a further affidavit may be called, 
and in a proper case the person making the affidavit whether he is a Minister or the 
Secretary should be summoned to face cross-examination on the relevant points. 
Mr. Seervai, however, contends that the object of such cross-examination must 
be limited to test the credibility of the witness and nothing more. We do not see 
why any such limitation should be imposed on cross-examination in such a case. 
It would be open to the opponent to put such relevant and permissible questions 
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. 28 he may think of to help the Court in determining whether the document belongs 
to the privileged class or not. It is true that the scope of the enquiry in such a 
case is bound to be narrow and restricted ; but the existence of the power in the 
Court to hold such an enquiry will itself act as a salutory c1eck on the capricious 
exercise of the power conferred under section 123 ; and as some of the decisions show 
the existence of this power is not merely a matter of theoretical abstraction (Vide 
for instance, [jjat Ali Talukdar v. Emperor}, 


Thus our conclusion is that reading sections 123 and 162 together the Court 
cannot hold an enquiry into the possible injury to public interest which may result 
from the disclosure of the document in question. That is a matter for the authority 
concerned to decide ; but the Court is competent, and indeed is bound, to hold a 
preliminary enquiry and determine the validity of the objections to its production, 
and that necessarily involves an enquiry into the question as to whether the evidence 
relates to an affair of State under section 123 or not. 


In this enquiry the Court has to determine the character or class of the docu- 
ment. If it comes to the conclusion that the document does not rélate to affairs 
of State then it should reject the claim for privilege and direct its production. If 
it comes to the conclusion that the document relates to the affairs of State it should 
leave it to the head of the department to decide whether he should permit its produc- 
tion or not. We are not impressed by Mr. Seervai’s argument that the Act could 
not have intended that the head of the department would permit the production 
of a document which belongs to the noxious class. In our opinion, it is quite con- 
ceivable that even in regard to a document falling within the class of documents 
relating to affairs of State the head of the department may legitimately take the view 
that its disclosure would not cause injury to public interest. Take for instance the 
case of a document which came into existence quite some time before its production 
is called for in litigation ; it is not unlikely that the head of the department may feel 
that though the character of the document may theoretically justify his refusing to per- 
mit its production, at the time when this production is claimed no public injury is 
likely to be caused. It is also possible that the head of the department may feel that 
the injury to public interest which the disclosure of the document may cause is minor 
or insignificant, indirect or remote ; and having regard to the wider extent of the 
direct injury to the cause of justice which may result from its non-production he may 
decide to permit its production. In exercising his discretion under section 123 in 
many cases the head of the department may have to weigh the pros and cons of 
the problem and objectively determine the nature and extent of the injury to public 
interest as against the injury to the administration of justice. That is why we it 
is not unreasonable to hold that section 123 gives discretion to the head of the depart- 
ment to permit the production of a document even though its production ma 
theoretically lead to some kind of injury to public interest. While construing 
sections 123 and 162, it would be irrelevant to consider why the enquiry as to injury 
to public interest should not be within the jurisdiction of the Court, for that clearly is 
a matter of policy on which the Court does not and should not generally express 
any opinion, 


In this connection it is necessary to add that the nature and scope of the en- 
quiry which, in our opinion, it is competent to the Court to hold under section 162 
would remain substantially the same whether we accept the wider or the narrower 
interpretation of the expression “ affairs of State”. In the former case the Court 
will decide whether the documet falls in the class of innocuous or noxious documents 3 
if it finds that the document belongs to the innocuous class it will direct its production; 
ifit finds that the document belongs to the noxious class it will leave it to the discre- 
tion of the head of the department whether to permit its production or not. Even 
on the narrow construction of the expression “ affairs of State ” the Court will deter- 
miñe its character in the first instance; if it holds that it does not fall within the noxious 
class which alone is included in the relevant expression on this view an order for 
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its production will follow ; if the finding is that it belongs to the noxious class the 
question about its production will be left to the discretion of the head of the depart-° 
ment. We have already stated how three views are possible on this point. In our 
opinion, Mr. Seervai’s contention which adopts one extreme position ignores the 
effect of section 162, whereas the contrary position which is also extreme in character 
ignores the provisions of section 123. The view which we are disposed to take about 
the authority and jurisdiction of the Court in such matters is based on a harmonious 
construction of section 123 and section 162 read together ; it recognises the power 
conferred on the Court by clause (1) of section 162, and also gives due effect to the 
discretion vested in the head of the department by section 123. 


It would thus be clear that in view of the provisions of section 162 the position 
in India in regard to the Court’s power and jurisdiction is different from the posi- 
tion under the English Law as it obtained in England in 1872. It may be true 
to say that in prohibiting the inspection of documents relating to matters of State 
the second clause of section 162 is intended to repeal the minority view of Baron 
Martin in the case of Beatson!, Nevertheless the effect of the first clause of section 
162 clearly brings out the departure made by the Indian Law in one material parti- 
cular, and that is the authority given to the Court to hold a preliminary enquiry 
into the character of the document. That is why we think that the arguments so 
elaborately and ingeniously built up by Mr. Seervai on the basis of the background 
of the Indian Evidence Act breaks down in the light of the provisions of section 162. 
We may add that in substance and broadly stated the consensus of judicial opinion 
in this country is in favour of this conclusion. (Vide: e.g., Kaliappa Udayan v. 
Emperor? ; R.M.D. Chamarbaugwala v. Y.R. Parpia® ; Governor-General in Council v, 
H. Peer Mohd. Khuda Bux and others *; The Public Prosecutor, Andhra v. Venkata Nara- 
saypa® ; and Ijjat Ali Talukdar v. Emperor*. Therefore we think it is unnecessary 
to refer to these decisions in detail or to examine the reasons given by them in sup- 
port of the conclusion reached by them. 


There are, however, two decisions which have struck a note of dissent, and 
so it is necessary to examine them. In W.S. Irwin v. D.J. Reid’, it appears that 
the Court was incidentally dealing with the scope and effect of section 123 of the 
Act. In that case the plaintiff was one of the members of the committee, known as 
the Champaran Agrarian Enquiry Committee, and as such member he had effected 
a settlement between the indigo planters and the tenants about the partial refund 
of tawan or remission of sarabeshi. The defendant Irwin wrote three letters to the 
members after the settlement which taken together would import that his consent 
to the settlement was obtained by misrepresentation and all facts were not disclosed 
to him. Thereupon Reid filed a suit claiming Rs. 50,000 as damages against Irwin 
for making the said defamatory statements which according to him greately injured 
his credit and reputation and had brought him into public odium and contempt. 
It appears that at the trial an attempt was made to compel thé production of the 
minutes of the committee. The said attempt failed because the Govtrnment of 
Bihar and Orissa claimed privilege under section 123. In appeal it was urged that 
the privilege should not have been upheld, but the appellant’s plea was not accepted 
by the Court. “The public officer concerned ”, observed Mookerjee, A.C.J., 


* and not the Judge is to decide whether the evidence referred to shall be given or with 
held. Ifany other view were taken the mischief intended to be avoided would take place as the 
- Judge could not determine the question without ascertaiaing the contents of.the document, and 
such enquiry, if it did take place, must, for obvious reasons take place in public.” 


In support of this decision the learned Judge referred to some English decisions ; 
amongst them was the case of Beatson v. Skene.t It would be noticed that in 
making these incidental observations the Court has not considered the true effect 


1. (1860) 5 H. & N. 898. - 1957 M.L.J. (CrL) 19 : (1957) 1 An.W.R. 
2. a 1 M.L.J. 613 : ALR. 1937 Mad. ro : AI.R. 1957 Andh. 486. 
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.of the provisions of section 162. Indeed no reference was made to the said section 

and the matter does not appear to have been seriously argued and naturally, 
because the point was not directly raised for decision. In this connection we 
ought to point out that in a subsequent decision of the said High Court in jjat Ali 
Talukdar’s case, a contrary view has been taken and it is the subsequent view 
which has prevailed in the Calcutta High Court thereafter. 


In Khawaja Nazir Ahmed v. The Crown®, the High Court of Judicature at 
Lahore has held that when a privilege is claimed under section 12 3 the Court simply 
gives effect to the decisions of the head of the department by adding its own com- 
mand to it but the Court has no power to examine the document in order to verify 
the correctness of the allegations or the grounds on which the privilege is claimed. 
Abdur Rahman, J., who delivered the judgment of the Bench in that case, has 
considered the relevant Indian and English decisions, and has based his conclusion 
substantially on the judgment of the House of Lords in Duncan v. Cammell Laird @ 
Co. Ltd., to which we will presently refer. The learned Judge appears to have 
construed section 162 in the manner suggested by Mr. Seervai. In fact Mr. Seervai’s 
argument was that the construction placed by Abdur Rahman, J., on section 162 
had not been considered by the other Indian decisions when they brushed aside his 
conclusion. “I feel convinced ” said Abdur Rahman, J.: 

“that the objection as to the production of the document, apart from ‘its admissibility (for 
want of registration or contravening the rule as to when secondary evidence ofa document can 
be admitted—if the document is merely, a copy and not original) can.only be decided by its 
inspection by the Court, followed as it must necessarily have been, by an order of production, 


although not in the sense of its contents having been disclosed to the party summoning the docu- 
ment at any rate at that stage.”. 


We have already indicated our reasons for not accepting this artificial 
construction of the second clause in section 162. This decision also has been 
dissented from by a Full Bench of the Lahore High Court in Governor-General in 
Council v. H. Peer Mohd. Khuda Bux and others’, and the view taken by the Full 
Bench in that case prevails in the Punjab High Court ever since. 


In the course of arguments before us a large number of English decisions have 
been cited by the learned counsel appearing for both the parties. Having regard 
to the fact that our decision ultimately rests, as it must, on the construction of the 
relevant provisions of the Act, we do not think it necessary to refer to all the cases 
to which our attention was drawn ; we propose to confine ourselves to three decisions 
which have made a substantial contribution to the discussion of the problem and 
which represent three distinct and different trends of judicial opinion on the point 
with which we are dealing, i 

The first case to which we would refer is the decision of the Privy Council in 
Robinson y. State of . South Australia’. In that case the. appellant had brought an 
action in the Supreme Court of South Australia against the respondent-State claiming 
damages for alleged negligence in the care of wheat placed in the control of the State 
under the Wheat Harvests Acts, 1915-17. Upon an order for discovery the res- 
pondent-State, by an affidavit made by a civil servant, claimed rivilege in respect 
of 1892 documents tied in three bundles, and stated to be State documents compris 
ing communicatiops between officers administering the department concerned. 
There was exhibited to the affidavit a minute by the responsible Minister stating, 
inter alias that the disclosure of documents would be contrary to the interests of the 
State and of the public. The claim for privilege had been upheld by the Australian 
Courts but it was rejected by the Privy Council which held that the minute was 
inadequate to support the claim ; it was too vague in the circumstances of the case, 
and was not a statement on oath showing that the Minister had himself considered 
each of the documents, or indicating the nature of the suggested injury to the interests 
of the public. The Privy Council, therefore, directed that the Supreme Court of 
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South Australia should exercise its power under Order 31, rule 14, sub-rule (2) to, 
i t the documents, because it thought that the said course was less likely to cause 

delay than an order for a further and better affidavit of documents. The litigation 

in that case had been preceded by another litigation, and on the facts thus disclosed 

the Privy Council was satisfied that the action in question was one of a large number 

which were then pending, and against which a similar relief was claimed, all being 
alike dependant for success upon the establishment of the same facts. That is how 

full discovery by the respondent had become “ the immediately vital issue between 

the parties. ” 


Dealing with the merits of the privilege the Privy Council cited with approval 
Taylor’s observation that 


“ the principle of the rule is concern for public interest, and the rule will accordingly be 
applied no further than the attainment of that object requires,” 1 


Lord Blanesburgh, who delivered the judgment of the Board observed that it 
cannot be assumed that documents relating to trading, commercial or contractual 
activities of the State can never be claimed to be protected under this head of 
privilege”, but he added that “the cases in which this is so must, in view 
of the sole object of the privilege, and especially in time of peace, be rare indeed ”. 
Then he referred to the fact that in view of the increasing extension of State activities 
into the spheres of trading business and commerce, and of the claim of privilege in 
relation to the liabilities arising therefrom which were frequently put forward, it is 
necessary for the Courts to remember that while they must duly safeguard genuine 
public interests they must see to it that the scope of the admitted privilege is not, in 
such litigation, extended. The judgment then proceeds to add that in truth the 
fact that documents if produced might have any such effect upon the fortunes of the 
litigation is of itself a compelling reason for their production—one only to be over- 
borne by the gravest considerations of State policy or security. Then the power of 
the Court to call for the production of documents for which privilege was claimed 
was examined in the light of previous decisions, and in the light of the provisions of 
Order 31, rule 14, sub-rule (2). ‘‘Where, as in the present case”, it was observed: 


€‘ The State is not only sued 28 defendant under the authority of statute, but is in the suit 
bound to give discovery, there seems little, if any, reason why the Court in relation to this 
privileged class of its documents should have any less power tlan it has to inspect any other 
privileged class of its documents, provided of course, that such power be exercised so as not to 
destroy the protection of the privilege in any case in which it is found to exist.” 


The procedure which should be adopted in claiming the privilege was 
then considered, and it was held that the affidavit produced, which in its sweep 
covered no fewer than 1892 documents in number, was of the vaguest generålity 
and as such unsatisfactory. The Privy Council then considered the question as 
to whether a further opportunity should be given to the State’ to make ‘a better 
affidavit but it thought that it would be inexpedient to adopt such \ cotrse because 
it would involve further serious delay, ‘‘ without, it may be, advancing any further 
the final solution to the question at issue”. That is why the Supreme Court was 
asked to exercise its power under the relevant rule to inspect the documents and 
then decide whether the privilege should be upheld or not. It is significant that 
even when giving such a direction their Lordships took the precaution of adding 
that the Judge, in giving his decision as to any document, will he careful to safe- 
guard the interest of the State and will not, in any case of doubt, resolve the doubt 
against the State without further enquiry from the Minister. It only remains to 
add that so far as Australia is concerned it does not appear that there is any statu- 
tory provision corresponding to section 162 of the Act, and so, even after this 
judgment was pronounced by the Privy Council, Courts in India have not given 
effect to the operative part of the order in regard to the inspection of the docu- 
ment by Courts having regard to the statutory prohibition imposed by section®162 
in that behalf. 


———_—— 
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This pronouncement of the Privy Council was subsequently criticised by the 
House of Lords in Duncan & another v. Cammel Laird & Co., Lid... It appears 
that the submarine Thetis which had been built up by the respondents under con- 
tract with the Admiralty was undergoing her submergence tests in Liverpool Bay, 
and, while engaged in the operation of a trial drive, sank to the bottom owing to 
the flooding of her two foremost compartments and failed to return to the surface 
with the result that all who were in her, except four survivors were overwhelmed: 
This unfortunate accident gave rise to a large number of actions against the res- 
pondents for damages for negligence. Pending the trial of the said claims the plain- 
tiffs wanted discovery of certain ified documents to which the defendants 
objected, and the objection of the defendants was supported by Mr. Alexander who 
was the First Lord of the Admiralty in his affidavit made in that behalf. The docu- 
ments to the production of which an objection was thus raised included (either in 
original or as a copy) the contract for the hull and machinery of the Thetis and 
other letters and reports. The Master before whom the objection was raised 
refused to order inspection. His decision was confirmed by Hilbery, J. sitting in 
Chambers, and the Court of Appeal unanimously confirmed the Judge’s order. The 
plaintiffs, however, were given leave to appeal to the House of Lords ; that is how 
the matter reached the House of Lords. 


Viscount Simon, L.C., who pronounced a composite judgment on behalf of | 
himse]f and on behalf of Lord Thankerton, Lord Russell of Killowen and Lord 
Clauson, exhaustively considered the whole law on the subject of Crown Privi- 
lege ; and in his speech he made the categorical statement that in his opinion the 
Privy Council was mistaken in regarding the Australian rule of procedure as hav- 
ing any application to the subject-matter and in ordering the inspection of the 
documents which were in question before the Privy Council. Viscount Simon 
began his speech with the consideration of the previous decisions of the House of 
Lords, and held that the matter in substance was concluded by previous authori- 
ties in favour of upholding the objections. He observed that the common law 
principle is well established that, where the Crown is a party to a suit, discovery 
of documents cannot be demanded from it as a matter of right, though in prac- 
tice, for reasons of fairness and in the interests of justice, all proper disclosure and 
production would be made. As a result of the examination of the several deci- 
sions Viscount Simon deduced the principle which has to be applied in such cases 
in these words : 


“ Documents otherwise relevant and liable to production must not be produced if the public 
interest requires that they should be withheld. This test may be found to be satisfied either (a) 
bv having record to the contents of the particular documents, or (b) by the fact that the document 
belongs to a class which, on grounds of public interest, must as a class be withheld from produ- 
tion ” 

In this connection he stated that public interest may be damnified where disclosure 
would be injurious to national defence, or to good diplomatic relations, or where 
the practice of keeping a class of documents secret is necessary for the proper 
functioning of the public service. Then he proceeded to examine the question 
as to whether when objection has been duly taken the Judge should treat it as con- 
clusive ; and his answer was that an objection validly taken to production on the 

ound that this would be injurious to public interest is conclusive ; but of course, 

e proceeded to, make pertinent observations for the guidance of those who are 
entrusted with the power to make a claim. It would be noticed that even this 
decision would not be of material assistance to us because, as we have repeatedly 
pointed out, our decision must ultimately rest on the relevant statutory provisions 
contained in the Indian Evidence Act ; and so, the conclusion that a valid certi- 
ficate issued by the Minister in charge is conclusive may not be strictly applicable 
to a claim for privilege similarly made by a Minister in charge in India, As we 
have already indicated, the preliminary enquiry contemplated by the first clause 
of section 162 has to be held by the Court, and it is after the Court has found in 
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favour of the character of the document pleaded by the State that the occasion, 
arises for the head of the department to exercise his discretion conferred by section 

123. Incidentally, we may point out that Lord Thankerton and Lord Russell 

of Killowen, who were parties to this decision, were also parties to the decision of 

the Privy Council in the case of Robinson}. 


In regard to the decisions in the cases of Robinson! and Duncan? respectively, 
it may be permissible to make one general observation. In both these cases the 
nature of the documents for which privilege was claimed, the time at which the 
‘dispute arose and the other surrounding circumstances were very unsual and special 
though in different ways, and so, as often happens, the shift in emphasis from one 
aspect of the same principle to another and the strong language used took colour 
from the nature of the special facts. Incidentally we may also add that the epilogue 
to the decision in Robinson’s case! illustrates what untoward consequences may 
follow from any erroneous decision or a miscalculation as to the injury to public 
interest which may be caued by disclosure.* 


Nearly five years after the judgment in Duncan’s case? was pronounced, the 
Crown Proceedings Act (10 & 11 Geo. VI, clause 44) was passed in 1947, and the 
‘Crown Privilege recognised under the common law of England is now regulated 
by section 28 of the said Act. Section 28 which deals with discovery provides in 
substance that subject to the rules of Court in any civil proceedings there specified 
the Crown may be required by the Court to make discovery of documents and 
produce documents for inspection, and that in such proceedings the Crown may 
also be required to answer interrogatories. This legislative invasion of the Crown’s 
prerogative is, however, subject to the proviso that the said section shall be with- 
out prejudice to any rule of law which authorises or requires the witholding of any 
‘document or the refusal to answer any question on the ground that the disclosure 
of the document or the answering of the question would be injurious to public 
interest. It would be noticed that section 28 read with the proviso confers on the 
Courts specified by it powers which are much narrower than those which are con- 
ferred on the Indian Courts under clause (1) of section 162 of the Act. 


In the decision in Duncan’s case? Viscount Simon had assumed that the law 
as laid down by the said decision was equally applicable to Scotland. This assum 
tion has been seriously challenged by another decision of the House of Lords in 
Glasgow Corporation v. Central Land Board®. In that case Viscount Simons has 
referred to a large number of earlier decisions dealing with the relevant law as it 
is administered in Scotland and commented on the decision in Duncan’s case? by 
saying that the observations in the said case, in so far as they relate to the law of 
Scotland must be regarded as obiter dicta. “ In the course of the present appeal”, 
added Lord Simons. 


“ we have had the advantage of an cxhaustive examination of the televant law from the 
<arliest ttmes, and it has left me in no doubt thae there always has been and is now, in the law of 
Scotland an inherent power of the Court to override the Crown’s objections to produce documents 
on the ground that it would injure the public interest to do so” 


though he added that “very rarely in recent times has this inherent right 
been exercised”, Lord Radcliffe, who agreed with the conclusion of the 
House with some reluctance, has made strong comments .on the plea of 
privilege which is raised on behalf of the Crown in such matters. Adverting 
to the contention that the public interest may be injured bythe préduction 
of the document Lord Radcliffe observed that more than one aspect of the 
public interest may have to be surveyed in reviewing the question whether a docu- 
ment which would be available to a party in a civil suit between private parties is 
not to be available to the party engaged in a suit with the Crown. According to 





1. L.R. (1931) A.C. 704. 2. LR. (1942) A.C. 624. $ 
* For a graphic account of the aftermath of the enquiry held by the Supreme Court of South 
Australia, pursuant to the Privy Council’s decision in Robinson’s case L.R. 1931 S.C. 704, see ** Law 
and Orders ” by Sir C. K. Allen, and Edition, page 374, foot-note 5-a. 
3. (1956) Scots Law Times Reports 41. 
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Lord Radcliffe it was not unreasonable to expect that the Court would be better 
“qualified than the Minister to measure the importance of such principles in applica- 
tion to the particular case that is before it. It is on that assumption that the Scottish 
Law has reserved to the Courts the duty of making some assessment of the relative 
claims of the different aspects of public interest where production of a document 
is objected to by the Crown. Then, in his characteristic style Lord Radcliffe has 
observed 


“I should think it a very great pity indeed if a power of this kind, a valuable power, came 
to be regarded as a mere ghost of theory having no ‘practical substance, and the Courts abdicated 
by disuse in the twentieth century a right of control which their predecessors in the earlier centuries + 
hove been insistent to assert’. 

The learned Law Lord has also made some strong comment on the formula which 
has been evolved by Viscount Simon in Duncan’s caset, and had stated that the 
phrase “‘“‘necessary for the proper functioning of the public service” is a familiar one, 
and I have a misgiving that it may become all too familiar in the future’. The 
result of this decision appears to be that in Scotland, where the common law doc- 
trine of the Crown Privilege is not strictly enforced, a privilege can be claimed by the 
Minister on grounds set forth by him in his affidavit. The certificate would be 
treated as very strong presumptive evidence of the claim made but the Court would 
nevertheless have inherent power to override the said certificate. It is unnecessary 
for us to consider the true nature and effect of this power because in India in this 
particylar matter we are governed by the provisions of section 162 which confer 
power on Courts to determine the validity of the objection raised under section 123, 
and so there would be no occasion or justification to exercise any inherent power, 


Though we do not propose to refer to the other decisions to which our attention 
was invited, we may incidentally observe that the decision in Duncan’s case? has 
been followed by English Courts, but sometimes the learned Judges have expressed 
a sense of dissatisfaction when they are called upon to decide an individual dispute 
in the absence of relevant and material documents” (Vide Ellis v. Home Office®. 
Before we part with this topic we may also indicate that it appears that in the lo ng 
history of reported judicial decisions only on three occasions the right to inspect 
documents has been either theoretically asserted or actually exercised in England. 
In Hennessy v. Wright® Field, J. observed that he would consider himself entitled 
to examine privately the documents to the production of which the Crown objected, 
and to endeavour by this means and that of questions addressed to the objector to 
ascertain whether the fear of injury to public service was the real motive in object- 
ing. In point of fact, however, the learned Judge did not inspect the documents. 
From the judgment of the Court of Appeal in Asiatic Petroleum Co., Ltd. v. Anglo- 
Persian Oil Co., Lid.* it appears that Scrutton, J., had inspected the documents to 
the production of which an objection was raised. The learned Judge has, however, 
added that having seen the documents he thought that the government may be 
right in the view that they ought not to be produced to others, and that he would 
not take the responsibility of ordering them to be produced against the wishes of 
the government. In Spigelmann v. Hocker & another®, Mr. Justice Macnaghten 
inspected the document to the production of which an objection was raised. The 
result of these decisions is that in England a valid certificate issued by the Minister 
in support of the privilege claimed is conclusive ; while in Scotland, though it 
would normally be treated as such, Courts reserve to themselves an inherent right 
to revise*or review the certificate in a proper case. 


It now remains to consider whether the High Court was right in holding that 
the privilege claimed by the appellant in respect of the four documents in question 
was not justified, and that takes us to the consideration of the relevant facts in the 
present appeal. The documents of which discovery and inspection were claimed 
are thus described by the respondent : 








I. L.R. (1942) A.C. 624. 4 L.R. (1916) 1 K.B. 822. 
2. (1953) 2 All. Eng. Rep. 149. 5. (1933-34) 1 Times L.R. 87. 
3. (1888) L.R. a1 Q.B. 509. 
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: (1) Original order passed by Pepsu Government on September 28, 1955, on the representa- 
tion dated May 18, 1955, submitted by Sodhi Sukhdev Singh ; 
_, (2) Original order passed by the Pepsu Government on March 8/9, 1956, reaffirming the 
decision passed on September 28, 1955, referred to above ; 
(3) Original order passed by the Pepsu Government in their Cabinet Meeting dated August 
11, 1956, revising their previous order on the representation of Sodhi Sukhdev Singh dated May 18, 
1955 ; and 


(4) Report of the Public Service Commission on the representation of Sodhi Sukhdev Singh 
dated May 18, 1955, after the Pepsu Government’s decision on September 28, 1955. 


In dealing with this question and in reversing the order passed by the trial Court 
by which the privilege had been upheld, the High Court has purported to apply. 
the definition of the expression “ affairs of State ”?” evolved by Khosla, J., as he then 
was, in the case of Governor-General in Council v. H. Peer Mohd. Khuda Bux and others+: 
“It is, therefore, sufficiently clear” said the learned Judge, “ that the expression 
“ affairs of State ” as used in section 123 has a restricted meaning, and on the 
weight of authority, both in England and in this country, I would define “ affairs 
of State” as matters of a public nature in which the State is concerned, and the 
disclosure of which will be prejudicial to the public interest or injurious to national 
defence or detrimental to good diplomatic relations”. It is this definition which was. 
criticised by Mr. Seervai on the ground that it purported to describe the genus, 
namely, affairs of State, solely by reference to the characteristics of one of its species, 
namely, documents whose disclosure was likely to cause injury to ptblic irfterest. 
Having adopted this definition the High Court proceeded to examine whether 
any injury would result from the disclosure of the documents, and came to the con- 
clusion that it was difficult to sustain the plea that the production of the documents 
would lead to any of the injuries specified in the definition evolved by Khosla, J. 
On this ground the High Court allowed the contention of the respondent and 
directed the State to produce the documents in question. 


We have already held that in dealing with the question of privilege raised under 
section 123 it is not a part of the Court’s jurisdiction to decide whether the dis- 
closure of the given document would lead to any injury to public interest ; that 
is a matter for the head of the department to consider and decide. We have also 
held that the preliminary enquiry where the character of the documents falls to 
be considered is within the jurisdiction and competence if the Court, and we have 
indicated how within the narrow limits prescribed by the second clause of section 
162 such an enquiry should be conducted. In view of this conclusion we must 
hold that the High Court was in error in trying to enquire into the consequences 
of the disclosure ; we may add that the decison of the High Court suffers from, the 
additional infirmity that the said enquiry has been confined only to the specified 
classes of injury specified by Khosla, J., in his definition which cannot be treated 
as exhaustive. That being so, we think the appellant is justified in complain- 
ing against the validity of the decision of the High Court. ` 


Let us then consider whether the documents in question do réally fall within 
the category of documents relating to “ affairs of State”. Three of the docu- 
ments the discovery of which the respondent claimed are described as original 
orders passed by the Pepsu Cabinet on the three respective dates. It is difficult 
to understand what was exactly meant by describing the said documents as ori- 
ginal orders passed on those dates ; but quite apart from it the very description 
of the documents clearly indicates that they are documents relating to the discus- 
sions that took placc amongst the members of the Council of Ministers and the pro- 
visional conclusions reached by them in regard to the respondent’s representation 
from time to time. Without knowing more about the contents of the said docu- 
ments it is impossible to escape the conclusion that these documents would embody 
the minutes of the meetings of the Council of Ministers and would indicate the 
advice which the Council ultimately gave to the Rajpramukh. It is hardly neces- 
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ary to recall that advice given by the Cabinet to the Rajpramukh or the Governor 
"is expressly saved by Article 163, sub-article (3) of the Constituion ; and in the 
case of such advice no further question need to be considered. The same observa- 
tion falls to be made in regard to the advice tendered by the Public Service Com- 
mission to the Council of Ministers. Indeed it is very difficult to imagine how 
advice thus tendered by the Public Service Commission can be excluded from the 
protection afforded by section 123 of the Act. Mr. Gopal Singh attempted to argue 
that before the final order was passed the Council of Ministers had decided to accept 
the respondent’s representation and to reinstate him, and that, according to him 
the respondent seeks to prove by calling the two original orders. We are unable 
to understand this argument. Even if the Council of Ministers had provisionally 
decided to reinstate the respondent that would not prevent the Council from re- 
considering the matter and coming to a contrary conclusion later on, until a final 
decision is reached by them and is communicated to the Rajpramukh in the form 
of advice and acted upon by him by issuing an order in that behalf to the res- 
ponam Until the final order is thus communicated to the respondent it would 

open to the Council to consider the matter over and over again, and the fact 
that they reached provisional conclusions on two occasions in the past would not 
alter the character of the said conclusions. The said conclusions, provisional in 
character, are a part of the proceedings of the Council of Ministers and no more. 
The report received by the Council from the Public Service Commission carries 
on its face the character of a document the disclosure of which would lead to in- 
jury: of public interest. It falls in that class of document which “ on grounds of 
public interest must as a class be withheld from production”. Therefore, in our 
opinion, the conclusion appears inescapable that the documents in question are 
protected under section 123, and if the head of the department does not give per- 
mission for their production, the Court cannot compel the appellant to produce 
them. We should have stated that the two affidavits made by the Chief Secretary 
in support of the plea of the claim of privilege satisfied the requirements which we 
have laid down in our judgment, and no comment can be effectively made against 
them. The argument that in its pleadings the appellant accepted the descrip- 
tion of the respondent that the document contained orders is hardly relevant or 
material. The affidavits show what these documents purport to be and that leads 
to the inference which irresistibly follows from the very description of the documents 
given by the respondent himself in his application by which he called for their 
production and inspection. 


Before we part with this appeal we may incidentally refer to another point 
which was argued at some length before us by both the learned counsel for inter- 
veners. Mr. Viswanatha Sastri contended that the provisions of section 162 can 
be invoked only where a witness has been summoned to produce a document and 
a privilege is claimed by him in respect of it. According to him the said provi- 
sions cannôt be invoked where the Court is called upon to decide the validity of 
the claim of privilege at the stage of inspection of the documents. In other words, 
where the State is a party to the suit and an application for inspection of docu- 
ments is made against it by its opponent, and a claim for privilege is put forward 
by the State, the Court is entitled under Order 11, rule 19, sub-rule (2) to inspect 
the documents fot the purpose of deciding as to the validity of the claim of 
privilege. That is the clear provision of Order 11, rule 19, sub-rule (2) and the 
power conferred on the Court by the said provision is not subject to section 162 
of the Act. This position is seriously disputed by Mr. Seervai. 


¢ The procedural law in regard to discovery, production and inspection of docu- 
ments is containedin Order 11, rules 12 and 21. Itis true that Order 11, rule 19, 
sub-rule (2) provides that in dealing with a claim of privilege “‘ it shall be lawful for 
the Court to inspect the document for the purpose of deciding the validity of the 
claim of privilege”. The question is, what is the effect of this provision when it is 
considered along with section 162 of the Act ? 


e 
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Before briefly indicating our conclusion on this point we may observe that 
this contention does not appear to have been raised in any judicial decisions to’ 
which our attention was drawn. Indeed it appears generally to have been assumed 
that in the matter of deciding a claim for privilege made by the State the provi- 
sions of section 162 of the Act would apply whether the said claim is made at the 
earlier stage of inspection or later when evidence is formally tendered. ‘That, 
however, is another matter. 


It is true that section 162 in terms refers to a witness who is summoned to pro- 
duce a document and provides for the procedure which should be adopted and 
the powers which should be exercised in dealing with a privilege claimed by such 
witness ; but there is no doubt that the provisions of the Act are intended to apply to 
all judicial proceedings in or before any Court ; that in terms is the result of 
section 1 of the Act, and the proceedings before the Court under Order 11, rule 19, 
are judicial proceedings to which prima facie section 162 would apply. Similarly, 
section 4, sub-section (1) of the Code of Civil Procedure provides, inter alia that 
in the absence of any specific provisions to the contrary nothing in the Code 
shall be deemed to limit or otherwise affect any special or local law in force; that 
is to say, in the absence of any provisions to the contrary the Evidence Act would 
apply to all the proceedings governed by the Code. Besides, it would be very 
strange that a claim for privilege to which Order 11, rule 19, sub-rule (2), refers is 
allowed to be raised under section 123 of the Act, whereas the procedure prescribed 
by the Act in dealing with such a claim by section 162 is inapplicable. If Section 
123 of the Act applies and a claim for privilege can be raised under it, prima facie 
there is no reason why section 162 should not likewise apply. 


But apart from these general considerations the relevant ‘scheme of the Code 
of Civil Procedure itself indicates that there is no substance in the argument raised 
by Mr. Sastri. Order 27 prescribes the procedure which has to be adopted where 
suits are filed by or against the government ; a plaint or written statement proposed 
to be filed by the government has to be signed under rule 1 by such person as the 
government may by general or special order appoint in that behalf, which means 
that the government can only act through its agent duly appointed in that behalf. 
The Minister who is the political head of the department or the Secretary who is 
its administrative head is not the government ; and so whenever the government 
sues or is sued and makes its pleadings it always acts through its duly authorised 
agents. The scheme of the relevant rules of Order 27 is consistent with this position. 


Section 30 of the Code empowers the Court either on its own motion or on 
an application of a party to issue summonses to persons whose attendance is re- 
quired either to give evidence or produce document, and to order that any fact 
may be proved by an affidavit. Order 4, rule 5 contemplates that, at the time of 
issuing the summons, the Court has to determine whether the summons skould be 
for the settlement of issues only or for the final disposal of the suit ; and the rele- 
vant form of the summons (No. 1 in First Schedule, Appendix B) shows that in 
the case of a suit against the government of a State a summons can be issued to 
compel the attendance of any witness and the production of any document. This 
shows that where the State is a party a summons may have to be issued to its 
appropriate officer calling upon him to produce the documents for inspection. The 
provisions of rules 14, 15 and 16 of Order 11 show that affidavits have to be filed 
by the parties, and the filing of affidavits which is permitted by Order 19 is un- 
doubtedly one mode of giving evidence. Order 16, rule 1 provides for the issue of 
a summons to persons whose attendance is required inter alia to produce documents; 
and rule 21 of the said Order expressly provides that where any party to a suit is 
required to give evidence or to produce a document the provsions as to witnesse’ 
shall apply to him so far as are applicable. Thus there can be little doubt that 
where a privilege is claimed at the stage of inspection and the Court is requited 
to adjudicate upon its validity, the relevant provisions of the Act under which the 
privilege is claimed as well as the provisions of section 162 which deal with the 
manner in which the said privilege has to be considered are equally applicable ; 
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and if the Court is precluded from inspecting the privileged document under the 
esecond clause of section 162 the said prohibition would apply as much to a pri- 
vilege claimed by the State through its witness at the trial as a privilege similarly 
claimed by it at the stage of inspection. It is hardly necessary to point out that a 
contrary view would lead to this manifestly unreasonable result that at the stage 
of inspection the document can be inspected by the Court, but not at the subsequent 
stage of trial. In our opinion, the provisions of Order 11, rule 19, sub-rule (2). 
must, therefore, be read subject to section 162 of the Act. 


The result is that the appeal is allowed, the order passed by the High Court 
set aside and that of the trial Court restored with costs throughout. 


Kapur, J.—I have read the judgment prepared by my learned brother 
Gajendragadkar, J., and agree with the conclusion but in my opinion the Court 
cannot take other evidence in regard to the nature of document, for which privilege 
is claimed, and my reasons are these: 


In India the law of privilege in regard to official documents is contained in 
section 123 of the Indian Evidence Act which has to be read with section 162 of 
that Act. The various kinds of privileges claimable under the Evidence Act are 
contained in Chapter IX, two sections amongst these are sections 123 and 126, the 
former dealing with State privilege relating to “ affairs of State” and the latter with. 
communications with a legal adviser. In section 123 the opening words are “ no 
Court*shall permit........ ” and in the latter “ no Barrister, etc., shall at any time 
be permitted........ ”. In the other sections dealing with privilege the opening 
words are “ no person shall be compelled........ ”, This difference in language 
indicates that the Legislature intended to place the privilege of the State in regard 
to official documents on a different footing than the other forms of privileges 
mentioned in the Act in so far as it put a ban on the Court permitting any evidence 
of the kind mentioned in section 123 from being given, so that if, unwittingly any 
evidence mentioned therein was sought to be given, the Court would not permit it 
unless the other conditions were satisfied. 


In section 123 the provision is against the giving of evidence which is derived 
from unpublished official records relating to any affairs of State except when the 
head of the department concerned in his discretion gives permission for the evi- 
dence to be given. The important words are “ derived”, “ unpublished ” and 
“ affairs of State ”. The words “ derived ” means coming out of the source and 
therefore refers to original as well as secondary evidence of documents whether 
oral or documentary. The words “ unpublished official records ” are not very 
difficult of interpretation and must depend upon the circumstances of each case. 
If the record is shown to have already been published, it ceases to be an unpub- 
lished record. But the difficulty arises as to the meaning of the words “ affairs of 
State”, because the ban is put on evidence derived from official documents relat- 
ing to affaits of State. At the time when the Indian Evidence Act was enacted, 
affairs of State were confined to governmental or political activities of Government, 
but with the expanding of the activities of the State, which, because of the changed 
concept of the State, comprise also socio-economic, commercial and industrial 
activities the words “ affairs of State ” must necessarily have a much wider mean- 
ing than it originally had. But the language of the sections remains the same and 
so also the limitation on the giving of evidence derived from such documents and 
therefore what was considered to be within the discretion of the head of the depart- 
ment to disclose or not to disclose still remains within his discretion and merely 
because the scope of the words “ affairs of State” had been extended, the extent 
of the discretion has not thereby decreased or become limited and the words “who. 
shall give or withhold such permission as he thinks fit ” indicate that the discretion 
to remove the ban vests in the head of the department and no one else. 


The real difficulty arises in the ute picteton of the words “ affairs of State” 
What are they? How is the meaning of the words to be determined and by whom ? 
When a claim is made by a proper authority in a proper form, is that conclusive 
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of the nature of the document or has the Court to proceed to determine the efficacy 
of the claim by taking other evidence as to its nature or the effect of its disclosure., 
It was contended that the decision, whether the document belongs to the category 
falling within the expression “ affairs of State ” or not has to be of the Gourt and not 
of the official mentioned in the section. In a way that is correct because the con- 
duct of the trial must always remain in the hands of the Court but what is implied 
in the contention raised was that the Court must first decide whether the document 
belongs to the class comprised in the expression “ affairs of State ” and then the 
official concerned may give or withhold his consent. It was also submitted that 
in order to enable the Court to determiine the validity of the claim of privilege 
the official concerned, when making the claim, may have to state the nature of the 
document or at least the nature of the injury to the public interest or to the efficient 
working of the public service, as the case may be, which the disclosure of the 
document or evidence derived therefrom would result in. 


Section 162 of the Evidence Act was relied upon in support of the above conten- 
tion. That section applies to all documents in regard to which claim of privilege 
of any kind may be claimable including that falling under section 123 and there- 
fore the language of section 162 had necessarily to be wide. It has been described 
as not being clear by Bose, J., as he then was, in Bhaiya Saheb v. Ram Nath Rampratap 
Bhadupote?. The section requires a witness summoned to produce a document to 
bring it to the Court in spite of any objection which he may take to its production 
or to its admissibility and the Court is empowered to decide both the questiops. It 
is the next part which is relied upon in support of the contention that the Court can 
take other evidence to decide both the questions of production and the question 
of admissibility. The words are “the Court, if it sees fit may inspect the document, 
unless it refers to matters of State, or take other evidence to enable it to determine 
on its admissibility ”. It was argued that this part of the section empowered 
the Court to take other evidence not only to decide the question of admissibility 
of the document but also its production. The language of this part of the section 
does not lend support to this contention because it gives discretion to the Court 
to inspect the document or take other evidence to enable it to determine the admissi- 
bility of the document. The interposing of the words “ unless it refers to matters 
of State ”, has reference to privilege under section 123 and therefore it disentitles 
the Court to inspect the document. The sequence envisaged by the section is that 
a witness summoned to produce a document is bound to bring it to the Court. He 
may then take objection to its production under any of the sections, viz., 121 to 
131 or he may object to its admissibility and both these objections have to be de- 
cided by the Court. Then comes the second part of the section. If the document 
refers to “ matters of State ’—there is no distinction in the meaning of the word 
& matters ” and “ affairs of State ”—then the Court may not inspect the documfnt, 
but if the document is not of that class, then the Court can inspect it and if it finds any 
objection to the admissibility, it may take other evidenct o determine its 
admissibility. To take aconcrete case, if a document is produced which is 
compulsorily registerable and it is not so registered, it would not be admissible 
in evidence under section 49 of the Registration Act, but evidence may be 
led as to its admissibility for certain purposes, ¢.g., section 53-A of the Transfer 
of Property Act. If it refers to that class of documents then the second part of 
section 16 becomes applicable, i.e., the Court may inspect the document which will 
help it in deciding the question of privilege and admissibility. „But if a claim is 
properly made by a proper official on the ground that it refers to matters of State, 
the Court will stay its hands and refrain from inspecting it. The words “or to take 
ees . its admissibility” on their plain language do not apply to production 
and consequently the taking of evidence must have reference to the admissibility 
of the document. i 


All the High Courts in India are in accord that the Court will not inspect the 
document if it relates to matters of State. If that is so it woud be difficult to Sus- 
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„tain the contention that it can decide the question whether the matter relates or 
e does not relate to affairs of State. If the original cannot be inspected, no other 
evidence can be produced as to its contents. The effect of this prohibition is not 
‘only as if the document had been destroyed, but as if it never existed. If that is 
the position, then it becomes difficult to see how the question of its production can 
be decided by the Court by taking other evidence or how the Court can decide - 
whether a particular document falls within the prohibition imposed by section 123 
of the Evidence Act. In this connection the words of Lord Kinnear in The Lord 
Commissioner of the Admiralty v. Aberdeen Steam Trawling and Fishing Co., Lid.1, are 
quite apposite. It was there said : 
“T think it is not improbable that even if an officer of the department were examined as a wit- 
ness, we should not get further forward, because the same reasons which induced the department to 


say that the report itself ought not to be produced might be thought to preclude the department 
from giving explanation required.” 


logical con- 
clusion would be that the Court is debarred from overruling the discretion of the 


it will be taking upon itself the very grave duty of deciding a vital question as to 
what are the affairs of State without having the necessary material before it or with- 


to be unduly restrictive of the rights of the litigant but if that is the law the sense of 
responsibility of the official concerned and his sense of fair play has to be trusted. 
The second part of sectioa 162 therefore cannot be said to permit the taking of other 
evidence, i.e., other than the document to de 
when it is of the category falling under section 123. ‘That part does not entitle the 


equacy of the reasons which 
impelled the proper official to claim privilege. It would be relevant to quote the 


observations of Isaacs, J., in Marconi’s Wireless Telegraph Co. v. The Commonwealth? : 


It will be helpful to refér to the law on the subject in England as lai 
cases because the basis of the Indian Law is the law of that country. The question 
of privilege has been described by Viscount Simon L.C. in Duncan v. Cammel Laird 
& Co., Lid.4, as a question of high constitutional importance because it involves a 


d down in English 
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claim by the Executive Government to restrict the material which might otherwise 

be available for the Court trying the case and this desciption was repeated by the* 
House of Lords in the Scottish case Corporation of Glasgow v. Central Land Board}. 

It may be the material which a party to the litigation may desire in its own interest 
and without which equal justice may be prejudiced. This question of privilege 
may not only arise in cases where the State is party to the suit but may easily 
arise where the contestants in a suit are private parties and whether as a party to 

the suit or not the State may decline to produce a document. In Duncan’s case*, 

the privilege of the Crown though it was described as not a happy expression, was 

upheld on the ground that the interest of the State must not be put in jeopardy by 

the production of a document which would injure it and which is also a principle 

to be observed in administering justice, “ quite unconnected with the interests or 

claims of the particular parties in litigation and, indeed, is a rule upon which the 

Judge should, if necessary, insist even though no objection is taken at all’. The sort 

of grounds to afford justification for withholding the documents were given by 
Viscount Simon as follows :— 

“It would not be a good ground that, if they were produced the consequences might involve 

the department or the Government in Parliamentary discussion or in public criticism, or might 
necessitate the attendance as witnesses or otherwise of officials who have pressing duties elsewhere. 
Neither would it be a good ground that production might tend to expose a want of efficiency in the 
administration or tend to lay the department open to claims for compensation. In a word, it is not 
enough that the minister or the department does not want to have the document produced. The 
minister, in deciding whether it is his duty to object, should bear these considerations in wind, for 
he ought not to take the sibility of withholding production except in cases where the public 
interest would otherwise be ified, s.g., where disclosure would be injurious to national defence, 
or to good diplomatic relations or where the practice of keeping a class of documents secret is 
necessary for the proper functioning of the public service.” 
Thus the documents, which are protected from production, are those the production 
of which would be prejudicial to the public interests or those which belong to that 
class which as a matter of practice, are kept secret for the proper maintenance of 
the efficient working of the Bublic service. 


Objection has been taken to the authority of this rule enunciated by Viscount 
Simon, L.C. on the ground that it is in serious conflict with another principle that 
the proper administration ofjustice is also a matter of public interest, ĉ.e., “fiat justitia 
ruat caelum ” but as was said by Viscount Simonds in Glasgow Corporation v. Central 
Land Board}, “ The paramountcy of the public interest has been recognized and 
preserved ”. This principle, which was re-enunciated by Viscount Simon, L.C. 
had been the law of England for over a century before Duncan’s case*. In Earl v. 
Vass®, it was held that public officers are not entitled or compellable to produce 
written communications made by them officially relative to the character and con- 
duct of a party applying for a public office when the production is demanded if an 
action for damages against the writer. Lord Eldon, L.G. at page 230 observed :— 

“J apprehend, in all cases in which it has been held, upon the principle of public policy, that 

u shall not be compellable to give evidence of, or produce such instruments—that is, wherever it is 
eld you are not on grounds of public policy, to produce them—you cannot produce them and that 
it is the duty of the Judge to say you shall not produce them........ ; . 
Lord Eldon referred with approval to the decision in Home v. Lord William 
Bentinck, which was of the year 1820. The principle there laid down was that pro- 
duction of instruments and papers must be shut out if it was ageinst public policy. 
At page 91g the learned Chief Justice said :— ; . 

“ Tt seems therefore that the reception of the minutes would tend directly to disclose that which 
is not permitted to be disclosed ; and therefore, independently of the character of the Court, I should. 
say, on the broad rule of public policy and convenience that these ive. eb secret in their nature, 
and involving delicate enquiry and the name of persons stand, pro Pe 

The injury to public service was recognized in Beatson v. Skene®, where Pollock, 


C.B., said : 





1. E 56) S.C. 1 (H.L.). 4- (1820) 129 E.R. 907. 
2. . 1942 A.C. 624. 5. 157 E.R. 1415. 
g. (1822) 1 Sh. Sc. App. 229. 
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“It appears to us, therefore, that the question, whether the production of the documents would 
she injurious to the public service, must be determined, not by the Jodie but by the head of the depart- 
ment having the custody of the papers ; and if he is in attendance and states that in his opinion the 
production of the document would be injurious to the public service, we think the Judge ought not to 
compel the production of it. The administration of justice is only a part of the general conduct of the 
affairs of any State or Nation, and we think is (with respect to the production or non-production of 


Martin, B. did not entirely agree with the view of the other three learned Barons. 
and he was of the opinion that if the document could be produced without 
prejudice to public service he ought to compel its production notwithstanding the 

- ręluctance of the head of the department to produceit. It was pointed out by 
Pollock, C.B., that this might apply to extreme cases and “ extreme cases throw 
little light on the practical rules of life.” 


In Smith v. East India Company*, which related to a commercial transaction as 
to the liability to pay freight a similar privilege was upheld. It was argued that 
communications between officials and communications between Directors and 
Board of Control were official correspondence and were privileged. On appeal 
the Lord Chancellor held that in order that superintendence and control should be 
exerciséd effectively and for the benefit of the public it was necessary that unreserved 


communication should take place between the East India Company and the Board 
of Control. 


In Homer v. Ashford®, which was of the year 1825 Best, C.J., said :— 


“The first object of the law is to promote public interst ; the second to preserve the rights of 
individuals ” , 
In this connection it may not be out of place to recall the striking language of Knight 


Bruce, V.C. quoted at page 401 of Macintosh v. Dun‘, in the judgment of Lord 
Macnaughten :— 


“ Truth like other things, may be loved unwisely—may be pursued too keenly—may 
cost too much ”, And he points out that the meanness and the mischi of prying into things 
which are regarded as confidential, with all the attending consequences, are “ too great to pay 
for truth itself ”, 


It was with this background of the state of the English law that Sir James 
Fitzjames Stephen drafted the law of evidence which was enacted into the Indian 


Scrutton, J., in Asiatic Petroleum Company, Ltd. v. Anglo-Persian Oil Company, Ltd.®, 
which was a case between private parties inspected the document to the production 
of which objection was taken, and having seen it he said that he would not take the 
responsibility of ordering it to be produced against the wishes of the Government. 
When the matter was taken in appeal, Swinfen Eady, L.J., was of the opinion that 
the rule was not confined to documents of political or administrative character. 
The foundation of the rule was that the information cannot be disclosed without 
injury to the public interest and not that the document was confidential or official, 
and that if the production would be injurious to the public service, the general 


(1859) 1 F. & F. 419 : 175 E.R. 790. 4. L.R. 1908 A.C. 3go (401). 
1 E.R. 550 & 157 E.R. 1415. 
© L.R. (1916) 1 K.B. 822. 
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public interest must be considered paramount to the individual interest of the suitor. 
‘This was a document which was written by the defendants, who owned a pipeline 
from Persia to their refinery in the Persian Gulf, to their agents in Persia which 
contained confidential information from the Board of Admiralty. 


The Scottish cases have also upheld the privilege of the Crown in regard to 
production although it has been stated that the inherent power of the Court to itself 
see the document and to override but not to review the certificate of the official 
of the department concerned has always existed in Scottish Courts. In Duncan's 
case, Viscount Simon, L.C., quoted with approval the observation of Lord Dunedin, 
the Lord President in the Lord Commissioner of the Admiralty v. The Aberdeen Steam 
Trawling & Fishing Co., Ltd.*. That was a case where a Government department 
objected to the production of the document on the ground that the production would 
be prejudicial to public services and it was held that the view of the Government 
department was final and the Court will refuse production even in action in whigh 
the Government department was a party. The objection there was taken on an 
affidavit. At page 340, the Lord President (Dunedin) said :— 


“ Tt seems to me that if a public department comes forward and says that the production of a 
document is detrimental to the public service, it is very strong step i 
that statement by the department. The Lord Ordinary has thought that it is better that he should 


points of view from which it may be regarded, and I do not think t the Court is in possession of 
these various points of view. In other words, I think that, sitting as Judges without other Assistance, 
we might think that something was innocuous, which the better informed officials of the public depart- 


“ I agree that we cannot take out of the hands of the Department the decision of what is or 
what is not detrimental to the public service. There are only two possible courses. We must either 
say that it is a good ground o 
decide whether it would be detrimental to the public service or not ; and I agree with what both 

our Lordships have said as to the po of the Court in reference to that question. We do not 
laow the conditions under whkch the production of the document would or would not be injurious 
to the public service. I think it is not improbable that even if an officer of the Department were 
examined as a witness we should not get further forward, because the same reasons which induced 
the Department to say that the report itself ought not to be produced might be thought to preclude 
ivi ions required. A department of Government, to w. ich the 


exigencies of the public service are known as they cannot be known to the Court, must, in my judgment, 
determine a question of this kind for itself, and therefore I agree we ought not to grant the diligence”. 


In a later Scottish case Hendersen v. M >Gown®, where in a suit between private 
parties income-tax returns were sought to be produced, the Court held that it had 
the power, in the exercise of its discretion, to order production of documents in the 
custody of a public department in spite of its objection but in the circumstances 
it did not order production as it was unnecessary. Lord Johnston said at page 


826 :— 7 

« ‘That is not to say that the Court never can and never will overrule such a statement but merely 
that it would be a very strong step, and therefore a step for which the Court would require very grave 
justification. The ‘Admiralty and the War Office are charged with the duty of providing for the 
safety of the realm, and, if either say that the production of a document in their hands would be pre- 
judicial to the public interest, I think that we should naturally implicitly aceept the statement. But 
there are distinctions between public departments. The interest of such a department as the Inland 
Revenue is that the public should be able to rely on all returns to them and tommunications made 
+o them being treated as confidential. This also is the public interest.” 


The latest Scottish case relied upon is a decision of the House of Lords in Glasgow 
Corporation v. Central Land Board*. In that case privilege was claimed by the Central 
Land Board on the ground that its production would adversely affect the public. 
interests. The question for decision was whether Scottish Courts were bound to 
give effect to the certificate of the Secretary of State or whether the Court had an 
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inherent jurisdiction not to review the certificate but to override it. The House 
*of Lords was of the opinion that Duncan’s caset, did not affect the Law of Scotland 
and the Scottish Courts, possessed the inherent power to override the objections of 
the Minister and it did not exclude the Court from making an order of production 
but in that case the power was not exercised. Viscount Simonds, L.C. said at page 
10 that Duncan’s case}, had settled that according to the Law of England an objection 
validly taken to production of documents on the ground that this would be injurious 
to the public interest is conclusive but to cite the case of Lords Commissioners of the 
Admiralty, as authoritiative without regard to the earlier cases and the later case 
of Henderson v. M’Gown®, must give an imperfect view of the law of Scotland. 
But even in Scotland the power had been rarely, very rarely, exercised by the Courts; 
its exercise had been refused even where the result had been the prejudice of the 
private individual and the paramountcy of the public interest had been recognised 
and preserved. (p.11). Lord Normand observed that for a 100 years the uniform 
track of authority asserted the inherent power of the Court to disregard the Crown’s 
objection but the power had been seldom exercised ; only the Courts had emphati- 
cally said that it must be used with the greatest caution and only in special cir- 
cumstances. In this connection Lord Normand said at page 16 :— 

“Tt was also a firmly established rule that the Courts could not dispute the certificate and that 


the question whether prduction wuld be contrary to public interest was for minister or the depart- 
ment concerned.” 


Lord Radcliffe in his speech said that Duncan’s caset, ought not to be treated as 
a decision which affected the law of Scotland. Dealing with the case before the 
Court and the power reserved to the Court to overrule the Crown objection he said 
at page 18 :— ; 

“I do not undertand that the existence of the power involves that in Scotland, any more than 
in England, it is open to the Court to dispute with the Minister his view that production would be 
contrary to the public interest is well founded or to arrive at a view, contradictory of his that produc- 
tion would not in fact be at at all injurious to that interest. If yeight is given to the argument that 
the Minister in forming his view may have before him a range of considerations that is not open to the 
Court and that he is not under any obligation to set out these condiderations in public, I think that 
it must follow that the Minister’s view must be accepted by the Court as incapable of being displaced 
in by its own opinion ”. The view expressed in Admiralty Commissioners v. Aberdeen 3 was dissented from. 
After referring to another aspect of public interest that impartial justice should be 
done in the Courts of law, not least between citizen and Crown, Lord Normand. 
observed : 

“Tf in the past the power to disregard the objection has hardly ever been exercised, that hsa been 
due, I think, to a very proper respect for the Crown’s position and to a confidence that objections of 
this nature would not be advanced, or at any rate persisted in, unless the case was one in which pro- 
duction would involve material injury to the public welfare.” 


Thus, as was said hy Lord Normand, there isa difference between the law of 
England and the law of Scotland on an important constitutional question. But in 
practice the difference was little as the exercise of the inherent power by the Scottish 
Courts had been rare. 


As the Privy Council judgment in Robinson’s caset, was from Australia it will 
be useful to refer to two Australian cases :— i 

In Marconi’s Wireless Telegraph Company Lid. v. The Commonwealth®, where 
inspection was claimed of wireless telegraph apparatus, Isaacs, J., in his minority 
judgment at page 205 enunciated the following propositions which are relevant for 
the purpose of the present case :— 

“ (1) The rule of exclusion of State secrets applies, necessarily without distinction to ‘the facts 


documents and other objects. This.was admitted by Mr. Irvine, and is established by such cases as 
R. v. Watson* ; R. v. Hardy’ ; R. v. Watson. 


e 
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(2) The rule proceeds on the same grounds whether the parties called on to produce the docu- 
documents, &c., are or are rot parti to the suit, that is, on the grounds of the prejudice to the public 
interests, which production would occasion (per Turner , L.J. in Wadser’s cass? ; Admiralty Commissioners 
V. Aberdeen Trawling Co.*. 


(3) The right to protection depends upon the “ character ” of the documents, &c., (ib.). 

(4) If the documents, etc., are prima facie Private, as where they are in private hands then in 
the absence of Ministerial claim for protection, the Court, in case of objection by the private defendant 
on the ground of public policy, will ascertain their character that is, whether they are really govern~ 
mental and, if they are, the next succeeding paragraph applies : Smith v. East India Company*. 

: (5) If the documents, etc., are of a political that is, a governmental “ character ” , then even 
in the absence of any Ministerial claim for protection, it is the duty of the Court, on objection by pri- ` 
vate person holding them, to ascertain whether public prejudice will or may ensue from production, 
and, if it appears that public policy requires confidence between the objector and the rument, 
they are presumed prima facie to be confidential : Smithy. East India Company®, and per Wills, J., in 
Hennessy v. Wright?. 


(6) If either by proof or undisplaced presumption confidence is required, then it is a rule of law, 
not of tion, that the documents shall be excluded : Marks v. Bexfus*; Stace v. Griffuh®. 

(7) If the documents, etc., are in fact “ State documents ” , that is, “in possession of a Govern- 
ment department ” , and the Minister having custody of them assures the Court that public prejudice 
will or may ensue from production, that, in the absence of what are called extreme cases and are 
practically negligible, is conclusive evidence of their character, that is, that they are confidential 
public documents, and that such prejudice will or may ensue, and the Court must act upon it : Stace 
V. Griffith® ; Beaston v. Skens?; The Bellerophon! ; Hughes v. Vargas? ; Halsbury’s Laws of England, 
Vol. XI, p. 85 ; Taylor on Evidence, roth edition, pages 673, 674 ; Powell on Evidence, gth edition, 
page 273. Conclusiveness in such a case is not unique. Evena private claim for privilege in an 
ordinary affidavit of documents is (with certain exceptions immaterial here), taken as conclusive 


with respect even to the grounds stated for claiming privilege : See Halsbury’s Laws of land 
Volume XI, page 61 and Morris v. Edwards 1°, seater cea oe 


The learned Judge dealing with the matter of privilege in public interest and the 
principles based on prevention of injury to the community observed at page 203 :— 


“Such a doctrine is inherent in all systems of law ; for the first requirement of every organised 
society is to live, and go far as possible%o live securely, and the next is to live with the greatest advantage 
to the community at large ; and to these essentials the strict administration of justice in particular 
cases amongst members must yield. ” 


Thus the principle is that private inconvenience must yield to public interest ; in 
other words fiat justia ruat coelum is not always the right of a suitor because the proper 
maxim apolicable is salus populi suprema est lex which transcends all other considera- 
tions. The majority of the Court in that case had held that there was nothing to 
warrant the conjecture that the inspection could disclose anything that could 
reasonably be called secret in any sense of the word. The matter was taken to the 


Privy Council but Special Leave to appeal was refused. The Lord Chancellor 
there said :—(See Griffins case11 at page 386). ° 


“ Of course the Minister’s statement or certificate must be conclusive on a particular.document. 
How can it be otherwise ?...... 2... cece cece eee If the Minister certifies quite specifically, his 
certificate is to be taken as conclusive. The ground on which Special Leave to appeal was refused 
in that case appears to have been that, having regard to the form of the order, which 
limited the right of inspection and reserved liberty to apply, it was not a convenient case in whi 


to raise a great question of principle.” 7 

In Griffin v. The State of South Australia!1, objection to the production for 
inspection of documents was upheld on the ground that thestatement of the 
Attorney-General for the State that their production for inspectiqn would,be pre- 
judicial to the public interest is conclusive. That was a case in which inspection 
of documents was sought in an action brought in the High Court of Australia by the 
plaintiff against the State of South Australia to recover damages for negligent storage 
of wheat. Knox, C.J., in the course of his judgment referred to the observations of 
es 
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the Lord Chancellor in Marconi’s caset, which have been quoted above. Isaacs, J., 
° reiterated his previous opinion. Starke, J., was doubtful and he was of the opinion 
that there was no reason why the Courts should not use the power confided in them 
for discovery. Ifsome real doubt was established as to the accuracy of the Minister’s 
statement there was no reason for refusing the power in a proper case particularly 
when the commercial activities of the Government were becoming more and more 
extensive and the sphere of political and administrative action correspondingly 
wider. He was also of the opinion that the Courts should be able to fully protect 
the public interests and do nothing to imperil them. The learned Judge in that 
particular case was not fully satisfied with the affidavit of the Minister. 


The matter of privilege in Australia was taken to the Privy Council in Robinson 
v. State of South Australia?, This case arose out of an action similar to Griffin’s case? 
. and a similar privilege was claimed. The Privy Council was of the opinion that the 
“Wfinister’s minute was inadequate to support the claim of privilege but it had not 
been lost by the inefficiency of the form in which it was claimed and the matter was 
a proper one for the Court to exercise its power of inspection for which privilege 
was sought in order to determine whether their production will be prejudicial to 
public interest or to the efficient working of the public services. 


Lord Blanesburgh said at page 714 :— 


“ As the protection is claimed on the broad principle of State policy and public convenience, the 
papers protected, as might have been expected, have usually been public official documents of a poli- 
tical or administrative character. Yet the rule is not limited to these documents. Its foundation 
is that the information cannot be disclosed without injury to the public interests and not that the 
documents are confidential or official, which alone is no reason for their non-production: See Asiatic 
Petroleum Company v. Anglo-Persian Oil? and Smith v. East India Company*’. 


and at page 715 it was observed :— 


“ It must not be assumed from these observations of the Lord Justice that documents relating to 
the trading, commercial or contractual activities of a State can never be claimed to be protected 
under this head of privilege. It is conceivable that even in connection with the production of such 
documents there may be “some plain overruling principles of public interest concerned which 
cannot be disregarded. ” ” 


After referring to various cases that have been set out above the Privy Council 
was of the opinion that the Court was entitled to prescribe in any particular case 
the manner in which the claim of privilege should be made. It may accept un- 
sworn. testimony of the Minister in one case but in another where the circumstances 
seem to be to so require call for an affidavit from him. It may be that objection 
merely on ground of public policy may not be sufficient but it ought to appear that 
the mind of a responsible Minister had been brought to bear on the question of 
expediency in the public interest of giving or refusing the information asked for. 
This would be a guarantee that the opinion of the Minister which the Court is 
asked to accept is one which has not been expressed inadvisedly or as a matter of 
mere departmental routine but is one put forward with the solemnity necessarily 
attaching to the sworn statements and that the privilege could not be asserted in 
relation to documents the contents of which had already been published. In that 
particular case the Minister had merely stated that he had considered this mass of 
documents and not that he had read them and considered each one of them. Lord 
Blanesburgh said at page 722 :— 


“ In view specidlly of the fact that the documents are primarily commercial documents, he should 
have condescended upon some explanation of the particular and far from obvious danger or detriment 
to which the State would be exposed by their production. Above all, and especially in view of the 
last paragraph of the minute, the claim was one which should have been put forward under the sanction 
of an oath by some responsible Minister or State official. ”’ 


Continuing it was observed that there may be some among the scheduled documents 
to which privilege may be genuinely attached and to give inspection of which without 
more would destroy the protection of the privilege and therefore it would or might 





1. 16 C.L.R. 178 at page 201. 3- L.R. (1916) 1 K.B. 822, 829-890, 
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be contrary to public interest to deprive the State of opportunity of regularising its. 
claim to protection. The Board would have given this advice had it not been for 
the fact that it would have involved serious delay without advancing further the 
final solution of the question. The case was therefore remitted to the Supreme 
Court with a direction that it was a proper one for the exercise by that Court of the 
power of inspecting documents. The Privy Council was careful to add that the 
Judge in giving his decision as to any document would safeguard the interests of the 
State and would not resolve the doubt against the State without further enquiring 
from the Minister. In that case also the paramountcy of the consideration of public 
interest was recognized but as the privilege was not properly claimed and the docu- 
ment related to commercial activities of the State and it would have involved un- 
necessary prolongation of the action the Privy Council remitted the case for the 
Court to exercise its power of inspection under the Rules and Orders of the Court 
but with the further deion of safeguarding the interest of the State. - 


In Duncan v. Cammel Laird & Co.1, the Court of Appeal held that the affidavit 
of the First Lord of Admiralty was conclusive if it stated that such production would 
be contrary to public interest, and the order for production was therefore refused. 
Du Parcq, L.J., pointed out that the Privy Council case (Robdinson’s case*), was 
not the final word on the subject in regard to production. The House of Lords 
in appeal did not agree with the judgment of the Privy Council and it is significant 
that two of the seven Law Lords in the House of Lords were parties to the Privy 
Council judgment. The House of Lords held that the affidavit ofthe Minister 
was conclusive and that inspection of a document by a Court in private would be 
communicating with one party to the exclusion of the other and it ‘accepted the 
priniple that if it was prejudicial to the public interests or the document Baonged 
to that class of documents which are kept secret for the proper functioning of the 
public services the production of the document would be refused. It was recognized 
in that case that it is the Judge who is in control of the trial and not the executive 
but the proper ruling for the Pudge to give would be that an objection validly taken 
to the production on the ground of its being injurious to public interest is conclusive. 


The English cases which were decided after the pronouncement of the House 
of Lords in Duncan’s caset, naturally followed the decision of the House of Lords. 
In Eliis v. Home Office®, where a prisoner who had been attacked in jail by 
another prisoner who was a mental case asked for certain reports and privilege was 
claimed. The privilege was upheld but it was said that although it was essential 
that Government department should be entitled to claim privilege against dis- 
closure of documents on the ground of public interest the ambit of privileges should 
be carefully scrutinized and each documents should be examined. It may be men- 
tioned that in that case Devlin, J., felt grave concern about the claim of this 
privilege because the result was that documents were to be treated as destroyed 
and no secondary evidence could be led and this concern of the trial Juidge was 
shared by the Court of Appeal. In Broome v. Broome*, which was a defended suit 
for divorce, the wife wanted certain documents of the Solidiers’ Sailors’ and 
Airmen’s Families Association but the Secretary of State issued a certificate in which 
he stated that the production would not be in public interest. It was held that 
Crown privilege from disclosure attached to all documents irrespective of where they 
originated or in whose custody they reposed provided that they hid emanated from 
or came into the possession of some servant of the Crown. . A 


In Auton v. Rayner and others®, it was pointed out at page 572 that the sole con- 
cern of the Minister was whether the interests of the State in the sphere for which 
he was responsible would be affected and therefore the documents or evidence should 
be withheld from the Court. It was added that the Minister should accept and re- 
cognize that the proper administration of justice would be impeded or may be un- 
attainable if any document or any evidence was withheld. In that case an actjon 
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was brought against the defendants, one of whom was a Police Officer, charging them 
with conspiracy to injure and defraud him, false imprisonment and malicious pro- 
secution. The documents required by the plaintiff were reports made by the Police 
Officer to his superior officers and the communication which passed between the 
Metropolitan Police Force and other Police Force and the Secretary of State swore 
an affidavit indicating that the document should be withheld from production and 
that he had formed an impartial judgment that in the public interest and for the 
proper functioning of the public services the document should be withheld. The 
Court of Appeal held that the determination of the Secretary of State ought 
reasonably to be accepted and that the affidavit.was, in the circumstances, con- 
clusive. 


The law in England may thus be summed up :— 


= (1) That a document need not be produced for inspection either on discovery 
or at the trial when objection is taken by the Minister that disclosure of the docu- 
ment would be contrary to public policy or detrimental to public interest or 
services. This privilege attaches irrespective of where the document originates or 
in whose custody it is provided it emanated from or came into possession of some 
servant of the Crown ; 


(2) the privilege can be claimed or waived by the authority of the Minister 
or the head of the department ; 


(3) secondary evidence may not be given of a document for which privilege 
is established ; 


(4) official correspondence fer se is not privileged on the ground of its being 
confidential or official nor is it a valid ground that production would involve the 
Government in criticism or expose want of efficiency in the aministration or open up 
claims to conpensation but the ground for privilege és that the production would be 
detrimental to the interest of the public or interference with the efficient working 
of the public service or it belongs to class of documents which it is the practice of 
the department to keep secret ; 


(5) the Minister’s objection may be conveyed by a letter or by the official 
who attends at a trial but the Court may require an affidavit and or the attendance 
of the Minister ; 

(6) before a privilege is claimed it is desirable that each document should be 
examined by the department concerned and inspection permitted of all documents 
which cannot harm the public interest ; 

(7) if a Minister claims privilege the Court will accept his statement and 
ought not to examine the document to see if the objection is well founded ; 

(8) ‘public interest must not be put in jeopardy by the production of a docu- 


ment which could injure it and the Court should, if necessary, prohibit the produc- 
tion even though no objection has been taken by the Government department. 


© 


It may be pointed out that the privilege was expressly reserved when by the 
Civil Proceedings Act, 1947, the Crown was made liable to give discovery in civil 
proceedings. 

It is no doubt true and it must be recognized that the administration of public 
justice is also a part of public interest but as was pointed out by Viscount Simon, 
L. C., in Duncans case1s the interest of the State is the interest of the citizen and if the 
former suffers the interest of the litigant also suffers and therefore public interest 
transcends the individual interest of a citizen. In Duncan’s caset, it was emphasised 
that the Minister in deciding whether it was his duty to object should bear in mind. 
thé considerations which justify withholding production, i.e., the public interest 
would otherwise be damnified, i.e., the disclosure would be injurious to nationak 


t. L.R. (1942) A.C. 624. - i : 
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defence, or to good dipolomatic relations or where the practice of keeping a class of , 
documents secret is necessary for the proper functioning of the public service. And 
that is the safeguard which both in England and India the law seems to have found 
sufficient for the protection of an individual’s rights. Even in Scotland where the 
inherent rights of the Courts to overide official discretion has been recognized the 
occasions for the exercise of that power have indeed been rare and even in the 
latest case Glasgow Corporation v. Land Board’, that position was reiteiterated. 


Although the concensus of opinion in India is that under the second part of 
section 162 the Court will not inspect the document if it relates to matters of State 
yet there is a track of decision which has taken the view that it is not for the head of 
the department claiming the privilege but for the Court to decide whether the 
document falls within the category mentioned in section 123. But in some other 
cases a different view has been taken. A reference to cases which fall on both sides - 
of the line will be helpful. aii 


In Irwin v. Reid*, Mukherjea, A.C.J., held that the language of section 12 
showed that the Court cannot be invited to discuss the nature of the document aa 
the public official concerned and not the Court is to decide whether the evidence 
referred to shall be given or withheld. 


If any other view were taken, the mischief intended to be averted would take place, as the 
Judge could not determine the question without ascertaining the contents of the document, and 
such inquiry, if it did take place must, for obvious reasons, take place in public: Beatson v*Skens? 
Hennessy v. Wright*, Jehangir v. Secretary of State’. The result practically is, that if the objection 
is aes by a proper authority the Court cannot compel disclosure by primary or by secondary 

evidence.” 


The Lahore High Court in Khawja Nazir Ahmad v. Emperor®, held that the head 
of the department who is in possession of the documents is the sole judge of the fact 
whether the documents should be protected from production on the ground of their 
being related to affairs of Stateand therefore though the decision would be that of 
the Court, it would have to rule in favour of the privilege claimed by the head of 
the department. It was also held that the interests of the State must not be put in 
jeopardy by production of documents which would injure them and that was a 
principle to, be observed in administering justice and indeed a rule on which the 
Judge should insist even though no objection is taken at all. In that case there 
were certain confidential files of the Special Enquiry Agency containing notes, 
correspondence, etc., relating to the case and containing a record of statements of 
various persons and a proper affidavit had been filed by the head of the department 
stating that the production would be injurious to public interests. Abdul 
Rahman, J., said: . 

“ Ifeel convinced in my mind that the objection as to its production apart from it 
admissibility (¢.g., for want of registration or contravening the rule as to when gecondary 
evidence of a document can be admitted—if the document is merely a copy and not original) 
can only be decided by its inspection by the Court followed as it must necessarily 
have been by an order for its production, although not in the sense of its 
‘contents having been disclosed to the party summoning the document at any 


rate at thet stage. Ifthe Court is debarred under the statute from inspecting it, I cannot see 
how the objection as to its production can otherwise be decided”. 


In I. M. Lal v. Secretary of State’ this privilege was upheld. In that case it 
was held that section 162 divided the privilege of documents intg two categories, 
At page 212 Abdul Rashid, J., (as he then was) observed :— ° 


“ The Court can inspect documents for the purpose of deciding the question of privilege only if 
those documents do not refer to matters of State. In other words an exception is made in respect of 
documents that refer to matters of State. Such documents cannot be inspected by the Court while 
all other documents for which privilege is claimed are open to inspection by the Court for the purpose 
of deciding the validity of the objection regarding privilege. ” 





1. (1956) S.C. 1 (H.L.). 5. ft 3) 6 Bom. L.R. 131, 160. 
2. I.L.R. 48 Cal. 304. 6. TR (1945) Lab. 219. 

Be H. & N. 838 : 157 E.R. 1415. J. ALR. 1944 Lah. 209. 
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` The Bombay High Court In re Mantubhai Mehta! in construing sections 123. 
124 and 162 has held that the officer summoned to produce the document is bound 
to bring it and if he takes objection to its production it is for the Court to decide 
whether the objection is well-founded or not but the Court is not entitled to inspect 
it. This track of reasoning suffers from the same diffculty that has been pointed 
out that without looking at the document and taking înto consideration the wide 

words of section 123 it becomes difficult to hold that the Court can decide as to whe- 
ther the document relates to “ affairs of State” and whether it should or should 
not be produced. In that Bombay judgment the learned Judge referred to the 
observations of Viscount Simon, L.C., in Duncan’s case. Besides the learned Judge 
also referred to section 124 the effect of which is not the same as of section 123 of the 
Evidence Act. Bhagwati, J. (as a Judge of the Bombay High Court) in R. M. D. 
Chamarbaghwala v. Y. R. Parpia® held that the Court cannot inspect the document 
“sain order to determine whether they are unpublished official records relating to any 
affairs of State, but its jurisdiction to determine is not taken away by section 162 
and itis forthe Court to decide the question of production by taking all the 
circumstances into consideration barring inspection of the document. The learned 
Judge mainly referred to Robinson’s caset and it appears that the learned Judge 
was not satisfied as to the documents being unpublished but the criterion he laid 
down was that only such documents are privileged which relate to affairs of State 
and the disclosure of which would be detrimental to public interest. The question 
really is the same as to who is to decide whetherit is “ matters ” of “ affairs of State”. 


The Calcutta High Court in a later judgment in Ijjat Ali Talukdar v. Emperor’, 
took a contrary view different from its older view and held that the Court is to decide 
whether conditions precedent to sections 123 and 124 have been established. That 
was a case under the Excise Act and the Excise Commissioner was called upon to 
produce certain documents. The Commissioner claimed privilege under section 123 
on the ground that the files contained unpublished @fficial records relating to affairs 
of State and Das, J., as he then was, was of the opinion that the occasion for claiming 
privilege under section 123 arose when it was sought to give evidence derived from 
unpublished official records relating to any public affairs which was a condition 
precedent. He then referred to section 124 of the Evidence Act. The second part 
of section 162 provided the method or means to enable the Court to decide the ques- 
tion, namely, by inspecting the document or by taking other evidence. Although 
the Court was disentitled from inspecting the document, the duty of deciding the 
question was still on the Court. At page 419 the learned Judge observed :— 


“ In case of documents relating to affiairs of State it may be difficult for the Court to decide the 
question, yet it need not be necessarily impossible for the Court to do it. Ordinarily no difficulty will 
arise, because heads of departments or public officers are not expected to act capriciously and ordinarily 
the Coust will accept their statement. If necessary, the Court will require the officer to claim the 
přivilege:in the manner indicated in the Judgment of Lord Blanesburgh in the Australian case. If, 

owever, the Court finds that an over-zealous officer is ca riciously putting forward a claim of privil , 
the Court will decide, as best as it can, by the means available to it, whether the claim is well-founded.” 
As has already been said above the second part does not afford the means or 
methods to the Court to decide the question of privilege. The only method is 
inspection and that is denied to the Court in cases falling under section 123. 


The second ease which is on the other side of the line is the judgment of Bose, J., 
as he then was, in Bhaiya Saheb v. Ramnath Ramapratap Bhadupoie®. In that case the 
learned Judge was of the opinion that the insertion of the words “ unless it refers 
to matters of State ” in the middle of the paragraph seemed to indicate that the 
Court might not inspect the document in respect of which the privilege was claimed 
until it had opportunity of determining upon its admissibility and for that purpose 
it could take other evidence which meantevidence other than the document produced. 
This line of reasoning is similar to that adopted in Ijjat Ali’s case®. 


1. LL.R. (1945) Bom. 122. 4. L.R. (1931) A.C. 704. 
2. L.R. (1942) A.C, 624. LL.R. (1944) 1 Cal. 410. 
3. AIR. 1950 Bom. 2g0. LL.R. (1940) Nag. 240 at page 247, 
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The Andhra Pradesh High Court in Public Prosecutor, Andhra v. Damera Venkata , 
Narasayya}, was of the opinion that when an objection under section 123 is taken 
the Court has no power to inspect the document but may take other evidence for 
the purpose of deciding the objection and if it comes to the conclusion that the evi- 
dence will be derived from the unpublished records relating to the affairs of the State 
the objection will have to be upheld and it will be left to the head of the department 
to give or withhold the permission and the criterion for the head of the department 
was whether or not the disclosure would cause injury to public interest and he was 
the sole Judge of the matter with which the Court cannot interfere. This case does 
not support the contention of the respondent. 


The Patna High Court in Lakhuram Hariram v. The Unton of India®, held that 
the head of the department must first examine the document and he may then raise 
an objection but he is not absolved from the obligation of appearing in Court and we * 
satisfying the Court that the objection taken is valid and the Court may require 
him to give an affidavit or further questions may be put in regard to the validity of 
the claim but the Court is not entitled to inspect the document. 


A. P. Srivastava, J., in Tilka and others v. State?, held that under section 162 of 
the Evidence Act the Court may inspect a document unless it relates to affairs of 
State and in such a case it will have to take other evidence relating to the nature 
of the document. 


The words of section 123 are very wide ; and the discretion to produce or not 
to produce a document is given to the head of the department and the Court is 
prohibited from permitting any evidence to be given which is derived from any 
unpublished documents relating to affairs of State. Section 162 does not give 
the power to the Court to call for other evidence which will indicate the nature of 
the document or which will have any reference to the reasons impelling the head of 
the department to withhold thg document or documents. In the very nature of 
things when the original cannot be looked at and no secondary evidence is allow- 
able the Court will only be groping in the dark in regard to the nature of the docu- 
ment or the evidence. The correct way of looking at the Indian statute, there- 
fore, is to interpret in the manner which is in accord with the English law, i.e., 
the Court has not the power to override ministerial certificate against production. 


It is permissible for the Court to determine the collateral facts whether the 
official claiming the privilege is the person mentioned in section 123, or to require 
him to file proper affidavit or even to cross-examine him on such matters which do 
not fall within the enquiry as to the nature of the document or nature of the injury 
but he may be cross-examined as to the existence of the practice of the department 
to keep documents of the class secret but beyond that ministerial discretion should 
be accepted and it should neither be reviewed nor overruled. . : 


For these reasons I concur in the decision that this appeal must be allowed. 

Subba Rao, 7-—I have perused the judgments prepared by my learned brethren, 
Kapur and Gajendragadkar, JJ. I agree with them in maintaining’ the claim of 
privilege in regard to the three Mein decribed as “ original orders ” passed by the 
Persu Government, but regret my inability to agree with them in regard to the 
report of the Service Commission. . f 


This appeal raises the question of the scope and content of the law of privilege 
attached to affairs of State and the procedure to be followed for ascertaining it. The 
facts are fully stated in the said judgments and I need not,restate them ; but I 
would prefer to give my own reasons for my conclusion. 


It would be convenient at the outset to clear the ground. The arguments 
at the Bar have covered a wide field, but we are not concerned here with the law 
of privilege pertaining to the field of discovery and inspection of documents. We 
Ae E E es ee 
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are called upon only to decide its scope during the trial of a suit when a witness, 

e who is summoned to produce a document, coins privilege on the ground that 
the document relates to affairs of State. I should not be understood to have 
expressed any opinion on the difficult question whether when the defendant is a 
State, the Court is not entitled to inspect the documents under Order 11, rule 19 (2), 
Code of Civil Procedure. 


The question falls to be considered on a true construction of two of the 
provisions of the Indian Evidence Act, 1872 (hereinafter called the Act), namely, 
sections 123 and 162. They read: 

Section 123: “No one shall be permitted to give any evidence derived from unpublished official 
records relating to any affairs of State, except with the permission of the officer at the head of the 
department concerned, who shall give or withhold such permission as he thinks fit.” 

Section 162 : “A witness summoned to produce a document shall, if it is in his possession or 

‘ema, Power, bring it to the Court, notwithstanding any objection which there may be to its production or 
to its admissibility. The validity of any such objection shall be decided on by the Court. 


The Court, if it sees fit, may inspect the document, unless it refers to matters of State, or take other 
evidence to enable it to determine on its admissibility. 


If for such a purpose it is necessary to cause any document to be translated, the Court may, if it 
thinks fit, direct the translator to keep the contents secret, unless the document is to be given in evidence; 
and if the interpreter disobeys such direction, he shall be held to have committed an offence under 
section 166 of the Indian Penal Code (XLV of 1860). ” 


The relevant parts of the foregoing sections may be summarised thus: 
Section 123 prohibits the giving of any evidence derived from unpublished official 
records relating to affairs of State except with the permission of the officer at the head 
oi the department ; while section 162 enjoins on a witness summoned to produce 
a document to bring it to Court and empowers the Court to decide on the validity 
of any objection raised in respect of its production or admissibility. The argu- 
ment of the Advocate-General is that the words “ affairs of State ” mean “ the busi- 
ness of State”, and, therefore, evidence derived from any unpublished official 
document relating to that business cannot be given as evidence except with the 
permission of the head of the department concerned, and that the Court under 
section 162 of the Act must automatically accept the affidavit filed by the head 
of the department claiming such a pa ee Learned counsel for the respondent, 
on the other hand, defines the words “ affairs of State’? only to take in documents 
whose production would be against public interest, confines the power of the head 
of a department to permit or withhold the user of such a document in evidence, 
and sustains the Court’s power to decide the question of privilege in respect of such 
a document on relevant materials without inspecting the document. 


The crucial words in section 123 are, “ unpublished official records relating to 
any affairs of State”. Under that section no one shall be permitted to give any 
evidence derived from such records except with the permission of the officer at the 
head of the department concerned. The words “ affairs of State” have not been 
defined. Though in section 123 the words used are “ affairs of State ”, in section 
162 the words used are “ matters of State”. There does not appear to be any prac- 
tical difference between the two sets of words. In Shorter Oxford Dictionary, 
grd edition (1936), “ matter” has been defined as “ a thing, affair, concern ” and 
* affairs of State” as “ public business”. These dictionary meanings do not help 
to decide the content of the said words. The content of the said words, there- 
fore, can be gathered only from the history of the provision. It has been acknowledg- 
ed with some exceptions that the Indian Evidence Act was intended to and did 
in fact consolidate the English Law of Evidence. It has also often been stated with 
justification that Sir James Stephen has attempted to crystallise the principles 
contained in Taylor’s work into substantive propositions. In case of doubt or 
ambiguity over the interpretation of any of the sections of the Evidence Act we can 
with profit look to the relevant English common law for ascertaining their true 
meaning. In English common law the words “ affairs of State’ do not appear. 
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The basis of the doctrine of Crown privilege is the injury to the public interests. 

The Judicial Committee in Robinson v. State of South Australia}, says at page 714, x 
“The principle of the rule is concern for public interest, and the rule will accordingly be applied 

no further than the attainment of that object requires. ” 

The House of Lords in Duncan v. Cammell Laird & Co.*, restated the same idea 

when it observed that the State should not withhold the production of documents 

except in cases where the public interest would otherwise be ified. 


The earlier decisions of the English Courts indicate that the Crown privilege 
was sustained only in regard to documents pertaining to matters of administration, 
defence, and foreign relations whose disclosure would be against the public interest : 
see Home v. Lord F.C. Bentinck®, Smith v. The East India Company* and Beatson v. 
Skene’. 


The decisions of the High Courts in India over a long period of time consist- a 
ently gave the same meaning to the said words. It may also be stated that in 
and about the time when the Evidence Act was passed, the concept of a welfare 
State had not evolved in India and as such the words “ affairs of State ” could not 
have been, at that time, intended to take in the commercial or the welfare activities 
of the State. But when the words are elastic there is no reason why they should not 
be so construed as to include such activities also, provided the condition of public 
injury is also satisfied. It is, therefore, clear that the words “ affairs of State ae 
haye acquired a secondary meaning, namely, those matters of State, whose, dis- 
closure would cause injury to the public interest. 


The learned Advocate-General contends that this construction, if accepted, 
would give a meaning to the provisions of section 123 of the Act which would be 
contrary to its tenor. He classifies documents relating to “ affairs of State ” into 
noxious and innocuous documents and contends that documents, whose disclosure 
would affect the public interest, are noxious documents and that if the records 
which relate to the affairs of Stage mean only noxious documents, the said construc- 
tion would bring out a result directly opposite to that contemplated by the section. 
When the section intends to prohibit the disclosure of noxious documents, the argu- 
ment proceeds, the construction enables their disclosure if the head of the depart- 
ment permits it. Shortly stated his contention is that the expression “ affairs of 
State’, that is, business of State, is the genus and the document, the disclosure of 
which is against the public interest, is the species, and that the head of the depart- 
ment is only empowered to permit the disclosure of documents falling outside 
the said species. ‘This argument is apparently logical and rather attractive, but 
it is an over-simplification of the problem and is based upon a disregard of the legis- 
lative history and the long track of decisions of this country. If accepted, it em- 
larges the scope of the said privilege to such an extent that in effect and substance 
the control of the admissibility of documents shifts from the Court to the State or 
its subordinate officers, for every document relating to the business of State would 
be a privileged document unless the head of the department in his discretion permits 
the giving of evidence derived therefrom. Nor can I accept the construction 
that an absolute privilege is attached to every noxious document, i.e., to every State 
document the disclosure of which may cause injury to the public interest. This 
is giving too narrow a meaning to the words “ public interest”. If the non- 
disclosure of a particular State document is in public interest, the impartial and 
even dispensation of justice by Courts is alsoin public interest. They are indeed 
two aspects of public interest. There is no conflict or dichotomy between the two. 
In particular circumstances one aspect may be paramount and in a different set 
of circumstances the other may be given precedence. In thé last analysis, it is 
the question of balancing of the two aspects having regard to the circumstances of a 
particular case. The head of a department may as well permit the disclosure of a 





1. L.R (1931) A.C. 704. 4 41 ER. (Ch.) 550. 
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document even if ordinarily its disclosure affects public interest, if in his opinion 

* the counter-balancing circumstances are in favour of disclosure rather than non- 
disclosure. I cannot, therefore, give a narrow meaning to the words “ records rela- 
ting to affairs of State” so as to take in every unpublished document pertaining 
to the entire business of State, but confine them only to such of the documents 
whose disclosure would be injurious to public interest. 


The next question is, who is empowered to decide the said question whether a 
particular document relates to affairs of State ?—whether it is the Court or the 
State. That is found in section 162 of the Act. The learned Advocate-General 
contends that the first part of section 162 makes a distinction between the production 
of a document and the admissibility of a document and that the first limb of the 
second part of the section provides for the production of a document and the second 
limb for its admissibility. He illustrates his argument thus: privilege may be 

"raised in respect of production of a document on the ground that it pertains to 
matters of State, or on the ground that it is inadmissible for want of registration, 
deficiency of stamp, or similar other defects. The first clause of the second part 
of section 162, the argument proceeds, enables the Court to inspect a document 
when the objection is to its production unless the document refers to a matter of 
State, and the second clause thereof empowers the Court to take evidence only 
when the objection is not to its production but to its admissibility. If this conten- 
tion be accepted, it will lead to an anomaly, for grammatically construed the two 
limbg of the second part can be applied only to the question of admissibility and in 
that event, on the hypothesis suggested by the learned counsel, the Court will be 
entitled to look into a document even if it relates to a matter of State if the objec- 
tion is only to its production and not to its admissibility. The more reasonable 
construction of the section is to give a wider meaning to the word “admissibility” 
so as to comprehend both production as well as admissibility, for the question of 
admissibility arises only after the document is prodiiced and a party seeks to get 
it admitted in evidence. In this view, the second part of section 162 can only mean 
that when an objection is raised either to the production or to the admissibility of 
a document, a Court’can inspect the document and if it thinks necessary other evi- 
dence may be taken to decide on the objection raised. By the express terms of the 
section the Court is precluded from inspecting a document if it refers to matters of 
State. But in other respects the jurisdiction of the Court to decide on the objection 
raised is not different from that it possesses in respect of other privileged documents. 


If so understood there cannot be any ambiguity in the scope of section 162 of 
the Act. It says in express terms that when an objection is raised to the production 
of a document or to its admissibility, the validity of any such objection shall be deci- 
ded by the Court. The second part of the section states the material on the basis 
of which such an objection can be decided. It can either inspect the document 
or take’ other evidence to enable it to decide the validity of any objection raised. 
The only limitation in the case of a document referring to matters of State is that 
the Court cannot inspect it. It is implicit in the limitation that in the case of docu- 
ments pertaining to matters of State the Court is precluded not only from inspecting 
the documents but also from permitting parties to adduce secondary evidence of 
their contents. “The other evidence” must necessarily be de hors the contents of the 
documents. ° 


Even in England there is no divergence of view on the quesion who has to 
decide, when an objection to the production of a document is raised on the ground 
of privilege, the validity of the objection. In Robinson’s case!, the Judicial Committee 
observed at’ page 716 thus : 


“ The result of the discussion has been. . 2. 2... . » « where in effect he concludes 
that the Court has in those cases always had in reserve the power to inquire into the nature of the 
doguments for which protection is sought, and to require some indication of the nature of the injury 
to the State which would follow its production. The existence of such a power is in no way out of 


— Seemed 
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harmony with the reason for the privilege provided that its exercise be carefully ed so as not to 


occasion to the State the mischief which the privilege, where it exists, is designed to guard against.’ » 
e 


The House of Lords in Duncan’s caset, also recognised this power though it whittled 
down its scope by holding that the Judge had to accept automatically the affidavit 
filed by a minister. Viscount Simon, L.C., states at page 642 as follows : 

“ Although an objection validly taken to production, on the ground that this would be injurious 
to the public interest, is conclusive, it is important to remember that the decision ruling out such 
documents is the decision of the judge. . . . . ... . . e e « It is the Judge 
who is in control of the trial, not the executive, but the proper ruling for the Judge to give is as above 
expressed. ” 

On the other hand, in Scotland the inherent right of Courts to override official 
discretion is recognized. The House of Lords in Glasgow Corporation v. Land Board?, 
gave a clear exposition of the law of the country. Viscount Simonds derives the 
principle of the Court’s power from the fact that the fair administration of justice 


between subject and subject and the Crown is a public interest of higher order ande” 


the protection is the care of the Courts. Lord Radcliffe finds it on the doctrine that 
the interest of the Government for which the minister should speak with authority 
does not exhaust the public interest, for another aspect of that interest is seen in 
the need that impartial justice should be done in Courts of law. These judgments 
of the high authority also recognised the fact that it is the Court that has to decide 
an objection raised by the State on the ground of privilege. There is a strong current 
of Indian decision taking the same view ; see Khauya Nazir Ahmad v. Emperor? ; 
In re Mantubhai Mehtat; R.M.D. Chamarbaugwala v. Y.R. Parpia®; Ijjat Ak Talulelar v. 
Emperor® ; Bhaiya Saheb v. Ramnath Rampratap Bhadupote’, Public Prosecutor, Andhra v. 
Damera Venkata Narasayya’, Lakhuram Hariram v. The Union of India®, Tilka v. 
Statel°, In a few cases a different view is expressed. It may, therefore, be stated 
without contradiction that the preponderance of authority is in favour of a Court 
deciding the question of State privilege. 


Some objections are raised in decided cases in England and restated in Duncan’s 
case! against conferring such a power on Courts. Apart from the fact that the statute 
expressly confers such a power, there are no merits in the objections’raised. The 
objections are : (i) the Judges are not well qualified to appreciate the highly technical 
.matters which may arise with regard to some kinds of State secrets ; (ii) if a Judge 
is allowed to decide on evidence the question of privilege, it may prejudice a fair 
trial; and (iii) it is a first principle of justice that the Judge should have no 
dealings on the matter on hand with one litigant save in the presence of 
‘and to the equal knowledge of the other. The objections raised have no 
substance. The first objection, if accepted, disqualifies a Judge from ss 
complicated technical questions that arise beforehim. A Tadke is train 
to look at things objectively and can certainly decide, without inspecting the dotu- 
ments in the material supplied whether the production of a document will affect 
the public interest having regard to the circumstances of each cdse. Nor are there 
any merits in the second objection. In the words of Sir C.K. Allen, a Judge worthy 
of his office can put out of his mind all issues except those which are raised and decid- 
ed by. the forensic process. It is common place that a Judge is trained to decide a 
case only on the admissible evidence actually adduced before him and not on any 
extraneous considerations. The third objection also has no basis in fact. So long 
as a Judge takes care to rule out any question on the contents of a document if res- 
pect whereof privilege is claimed, he can certainly decide the questiop in the presence 
of both the parties. The objections have, therefore, no substance. On tHe other 
hand, there is every reason why the duty to decide on the question of State privilege 
must be left to a Judge and not to the State. That is the reagon why the legislature 
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rightly conferred that power on the Court. A Judge is as much a part of a depart- 
ment of the State as an executive officer. But unlike the executive officer, a Judge is 
trained to decide cases objectively not only between individuals inter se but also bet- 
ween the State and individuals. He can, therefore, be trusted to decide impartially 
on the question whether the production of a document in a case will affect the public 
interest. Staté documents in a secretariat, I presume, will be looked into by many 
officers dealing with the said documents, sometimes from the lowest to the highest 
in the department. It would be unrealistic to suggest that the disclosure of a State 
document to any one of those officers would not affect the public interest whereas the 
decision of its character by a Judge would do so. It is, therefore, the duty of the 
Court, whenever an objection is raised on the ground of State privilege to decide on 
relevant evidence whether the document relates to affairs of State. 


~a — Even if the wide construction of the words “ affairs of State’, namely, business 
of State, be accepted, the result will not be different. The section says that no one 
shall be permitted to give any evidence derived from unpublished official records 
relating to affairs of State, except with the permission of the officer at the head of 
the department concerned. The expression “ affairs of State” in its ordinary 
significance is of the widest amplitude and will mean the entire business of State. 
It takes in the routine day-to-day administration and also highly confidential acts 
involving defence and foreign relations, and also in modern times the multifarious 
activéties of a welfare State. The object of the section is simply to prohibit the user 
of undisclosed documents of State in evidence by persons who in the course of their 
duties deal with or look into those documents, without the permission of the officer 
at the head of the department concerned. The words used in the section “as he 
thinks fit” confer an absolute discretion on the head of the department to give or 
withhold such permission. The section does not lay down that the head of the 
department concerned should refuse permission only if the disclosure injures public 
interests, though ordinarily he may refuse permissign on such matters affecting the 
State. One can visualise a situation when the officer in exercise of his absolute dis- 
cretion refuses to give permission for the use of not only noxious documents but 
even of innocuous ones. The only limitation on his power is his reason and ex- 
perience. The absolute discretion is capable of giving rise to mistake or even con- 
scious abuse. The section does not really involve any doctrine of State privilege 
but is only a rule of commonsense and propriety. If the officer gives permission, 
there is an end of the matter ; but, if he refuses, the party affected may take out 
necessary summans to the State Government to produce the document. The State 
Government may depute one of its officers to produce the document in Court. Then 
only the occasion for rasing the question of privilege arises and section 162 governs 
that situation. An overriding power in express terms is conferred on a Court under 
section®162 of the Act to decide finally on the validity of the objection raised on the 
ground of privilege. The Court will disallow the objection if it comes to the con- 
clusion that the document does not relate to affairs of State or that the public in- 
terest does not compel its non-disclosure, or that the public interest served by the 
administration of justice in a particular case overrides all other aspects of public 
interest. This conclusion fows from the fact that in the first part of section 162 of the 
Act there is no limitation on the scope of the Court’s decision, though in the second 
part the mode of enquiry is hedged in by conditions. In England, in the absence 
of a provision dr a rule of common law similar to that of section 162, there was 
room for conflict of views on the scope of the Court’s power. On the other hand 
in Scotland, the common law corresponding to section 162 was invoked and the 
House of LÈrds recognised the inherent power of the Court to reject a claim of 
privilege if the Court comes to a conclusion that the paramount interest of the 
administration of justice demands or compels such a disclosure. Section 162 of 
the Act in terms confers a similar power on Courts and though it may have to be 
with circumspection, it is a real and effective power. There is no conflict 
between section 123 and section 162 of the Act: the former confers a power on a 
head of a department to withhold permission from the standpoint of State adminis- 
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tration, whereas section 162 recognizes the overriding power of a Court in the 
interest of higher public interest to overrule the objection of privilege. 


The next point is, what is the procedure to be followed by a Judge for deciding 
on the said objection? When an officer of the State is summoned as a witness to 
produce a document, if the State seeks to take a plea of privilege then it is the duty 
of the minister in charge of the department concerned to file an affidavit at the first 
instance. The affidavit so filed shall ex facie show that the minister concerned 
has read and considered each of the documents in respect of which the privilege is 
claimed. It shall also contain the general nature of the document and the parti- 
cular danger to which the State would be exposed by its production. If the Court 
is not satisfied with the contents of the affidavit, to enable it to decide whether the 
document in question refers to the affairs of State, it can summon the minister to 
appear as a witness. In effect and substance the said procedure has been suggested 
in Robinson’s case! at page 722. The same procedure is also indicated in Duncans 
case® at page 638. In the second case above referred, Viscount Simon, L.C., 
says at page 638 thus : r 


“ If the question arises on subpoena at the hearing it is not uncommon in modern practice for the 
minister’s objection to be conv to the Court, at any rate in the first instance, by an official of the 
department who produces a certificate which the minister has signed, stating what is necessary. I see 
no harm im that procedure, provided it is understood that this is only for convenience and that if the 
Court is not satished by this method, it can request the minister’s personal attendance. ” 


It may be suggested that this procedure may cause some inconvenience to the 
minister concerned. But if one realises that every act of the exercise of the right 
of privilege detracts from the fair disposal of a case before the Court and that the 
administration of justice is also part of the general conduct of the affairs of any State 
and that its impartiality and purity are as important as any other public interest, one 
will also appreciate that the requirement of the personal attendance of a minister, 
if necessary, to support his affidavit would be to a large extent a guarantee against 
unjust objections that may oth®rwise be raised. It is suggested that an affidavit 
of the head of a department, such as the Secretary, would do as well as that of a 
minister, but there is an essential distinction between a Secretary and a minister : 
the former may be frequently tempted to take the opposite view, particularly in 
cases where a claim against the State seems to him to be harsh or unfair, while the 
latter, being the political head subject to parliamentary control, may be expected, 
if he carefully scrutinises a particular document, not to take such objection which 
obstructs the cause of justice unless absolutely necessary. I would, therefore, hold 
that the affidavit which states that a particular document relates to affairs of State 
must be sworn to only by a minister in charge of the department wherefrom the 
document or documents are summoned. s 


The next point, is what are the well-established rules whickhelp the Court to 
decide whether a particular document pertains to affairs of State or not? The 
following relevant rules may be extracted from the decision of the Judicial Commit- 
tee in Robinson’s caset; (1) the privilege is a narrow one most sparingly to-be exercised ; 
(2) the principle of the rule is concern for public interest and the rule will accordingly 
be applied no further than the attainment of that object requires; (3) as the protection 
is claimed on the broad principle of State policy and public convenjence, the papers 
protected, as might have been expected, have usually been public official documents 
of a political or administrative character ; (4) its foundation is that the information 
cannot be disclosed without injury to the public interests and not that the documents 
are confidential or official which alone is no reason for their non-production; (5) even 
in the case of documents relating to the trading, commercial or contractudl activities 
of a State, it is conceivable that there may be some plain overruling principle of 
public interest concerned which cannot be disregarded ; though in times of peace such 
cases must be very rare. The House of Lords in Duncan’s case? has laid down the 
following negative and positive tests for deciding the question of privilege of the State. 
ee ee 
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| , Lhe negative tests are : (1) it is not a sufficient ground that the documents are State 
documents or official or marked confidential ; (2) it would not be a good ground that; 
if they were produced, the consequences might involve the departmentor the govern- 
ment in parliamentary discussion or in public criticism, or might necessitate the 
attendance as witnesses or otherwise of officials who have pressing duties elsewhere : 
(3) neither would it be good ground that production might tend to expose a want of 
efficiency in the administration or tend to lay the department open to claim of com- 
ation. The positive test is, where the public interest would otherwise be damni- 
Fed, for example, where disclosure would be injurious to national defence, or to good 
diplomatic relations, or where the practice of keeping a class of documents secret is 
, necessary for the proper functioning of the public service. The last test has given 
` rise to mild but definite protests within the limits of judicial propriety by the learned 
' Judges who had the occasion to deal with the question of privilege and to vehement 
=pyotests from jurists. Sir C.K. Allen, in his book “ Law and Orders” (and 
ition), has observed at page 384 thus : A 
Ev is agreed that public security and foreign relations are necessary h ivi 
Both are ee and it is Foubtful whether any oer ‘head ’ needs to be perry o ies 
It would be of great advantage if statute could put an end to the pernicious doctrine that privilege 
can be claimed for classes of documents. ” 
The argument of the learned Advocate-General is based, upon an apprehension, 
which in my view is unfounded, that the Court may always refuse the affidavit of a 
minister and insist on his personal attendance.. The unpublished documents relat: 
ing to defence, foreign relations and other documents of great public importance rare- 
ly come before municipal Courts. Occasionally documents of day-to-day adminis-" 
tration of the State may be relevant evidence, but very often documents pertaining to 
mercantile or welfare activities of the State would be summoned to establish a parti- 
cular claim. In the case of documents of undoubted public importance, when the 
minister swears to an affidavit that in his discretion their production is against public 
interest, it may reasonably be expected that the Judge would accept the statement. 
But the real difficulty is in the case of other documents, where the interests of private 
individuals and the State come into conflict, the Judge should be in a position to 
examine the minister and others to ascertain by evidence collateral to the contents of 
the documents whether the assertion of the minister is justified. 


The aforesaid discussion yields the following propositions: (1) Under section 
162 of the Evidence Act the Court has the overriding power to disallow a claim of 
privilege raised by the State in respect of an unpublished document pertaining to 
matters of State ; but in its discretion, the Court will exercise its power only in 
exceptional circumstances when public interest demands, that is, when the public 
intesest served by the disclosure clearly outweighs that served by the non-disclosure. 
One of guch instances is where the public interest served by the administration of 
justice in a particular case overrides all other aspects of public interest. (2) The 
said claim shall be made by an affidavit filed by the minister in charge of the depart- 
ment concerned describing the nature of the document in general and broadly the 
category of public interest its non-disclosure purports to serve. (3) Ordinarily thé 
Court shall accept the affidavit of a minister, but in exceptional circumstances, 
when it has reason to believe that there is more than what meets the eye, it can exa- 
mine the minister and take other evidence to decide the question of privilege. 
(4) Under no cirqumstances can a Court inspect such a document or permit giving of 
secondary evidence of its contents. (5) Subject to the overriding power of the Court 
to disallow the claim of privilege in exceptional cases, the following provide working 
rules of guidance for the Courts in the matter of deciding the question of privilege 
in regard to inpublished documents pertaining to matters of State: (a) “ records 
relating to affairs of State” mean ddcumients of State whose production would endanger 
the public interest ; (b) documents pertaining to public security, defence and foreign 
relations are documents relating to affairs of State ; (c) unpublished documents 
relating to trading, commercial or contractual activities of the State are not, ordi- 
narily, to be considered as documents relating to affairs of State ; but in special 
circumstances they may partake of that character ; (d) in cases of documents men- 
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tioned in (c) supra, it is a question of. fact in each case whether they relate to affairs, j 
of State or not in the sense that if they are disclosed public interest would suffer. | 


Bearing the aforesaid principles in mind, I shall construe the nature of the docu- 
ments in respect of which privilege is claimed in the present appeal. The só called 
order of the Persu Government is really the minutes recorded in the course of cabinet 
discussions. Under Article 163 (3) of the Constitution, the question whether any, 
and if so what, advice was tendered by ministers to the Governor shall not be inquired 
into in any Court. In view of the constitutional protection, and the reason underly- 
ing such protection, I hold that in the present case the District Court was right in 


sustaining the claim of privilege in regard to the said document. 


In regard to the report of the Service Commission, on the assumption that it is a 
relevant document, I cannot see how public interest suffers by its disclosure. Service 
Commission is a statutory body constituted with definite powers conferred on it, 
under the Constitution. Under Article 320 (3) (c) of the Constitution the Stdte 
Public Service Commission shall be consulted on all disciplinary matters affecting 
a person serving under the Government of a State. This is one of the constitufional ' 
protections conferred on public servants. I cannot visualize how public interest 
would suffer if the report submitted by the Service Commission to the Government is 
disclosed, and how the disclosure of such a report prevents the Service Commission 
from expressing its views on any other case in future passes my comprehension. It 
may expose the Government if it ignores a good advice ; but such an expgsure is 
certainly in public interest. The Constitution does not put a seal of secrecy on the 
document ; nor, in my. view, public interest demands such secrecy. In a conflict 
between the administration of justice and the claim of privilege by the State, I have 
no hesitation to overrule the claim of privilege. 


Before closing, I must notice one fact. In this case, the Chief Secretary filed 
an affidavit. But, in my view, the minister should have done it. The respondent did 
not object to this either inethe District Court or in the High Court. In the- 
circumstances, I would not reject the claim of privilege on the basis of this 
procedural defect. 


In the result, I would allow the appeal in respect of the minutes of the 
cabinet and dismiss it in other respects. As the parties have succeeded and failed 
in part, I direct them to bear their own costs throughout. 


By THE Court :—In accordance with the opinion of the majority, this appeal is 
allowed, the order passed by the High Court is set aside and that of the trial Court 
restored with costs throughout. ; 


Appeal alltwed. 
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